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Hon.  William  A.  Johnston,  ....  Minneapolis^ 

justices: 

Hon.  Rousseau  A.  Buech, Salina. 

Hon.  Henry  F.  Mason, Garden  City. 

Hon.  Silas  W.  Porter, Kansas  CitjC 

Hon.  Judson  S.  West, Topeka. 

Hon.  John  Marshall, Topeka. 

Hon.  John  S.  Dawson, Hill  City. 


RepoHer,     . 
Clerk,     .      . 
Librarian,  . 
Atty.'Gen.,  . 

OFFICERS: 

Oscar  Leopold  Moore, 
DEa3E»T  A.  Valentine, 
James  L.  King,  .     .     . 
S.  M.  Brewster,     .     . 

.     Abilene. 
.     Clay  Center, 

Topeka. 

Troy. 

SESSIONS: 

The  Supreme  Court  meets  for  the  hearmg  of  causes  in  every  month 
except  August  and  September,  each  session  beginning  on  the  first  Monday 
of  the  month,  except  the  January  and  July  sessions,  which  begin  on  itm 
first  Tuesday  of  th^  month. 
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JUDICIAL  DISTRICTS  OF  KANSAS,  DISTRICT  JUDGES, 
AND  THEIR  POST  OFFICES. 


Dist. 

1.  *  Hon.  J^mes  H.  Wendorff,  Leavenworth, 

Leavenworth  conntj. 

2.  Hon.  William  A.  Jackson,  Atchison, 

Atchison  county. 

3.  Division  No.  1,  Hon.  Robert  D.  Garver,  Topeka, 
Division  No.  2,  Hon.  George  H.  Whitcomb,  Topeka, 

Shawnee  county. 

4.  Hon.  Charles  A.  Smart,  Ottawa, 

Anderson,  Douglas  and  fYsnklin  counties. 

5.  Hon.  William  C.  Harris,  Emporia, 

Ohase,  Coffey  and  Lyon  counties. 

6.  Hon.  Edward  C.  Gates,  Fort  Scott, 

Bourbon  and  Linn  counties. 

7.  Hon.  Shelby  C.  Brown,  Chanute, 
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8.  Hon.  Roswell  L.  King,  Marion, 
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10.  Hon.  Jabez  O.  Rankin,  Paola, 

Johnson  and  Miami  counties. 

11.  Hon.  jABfES  N.  Dunbar,  Columbus, 

Cherokee  county. 

12.  Hon.  John  C.  Hogin,  Belleville, 

Cloud,  Republic  and  Washington  counties. 

18.   Hon.  Allison  T.  Ayres,  Howard, 

Ellc,  Chautauqua,  Butler  and  Greenwood  counties. 

14.   Hon.  Jos£k^  W.  Holdren,  Independence, 

Montgomery  county. 

16.   Hon.  Richard  M.  Pickler,  Smith  Center, 

Jewell,  Mitchell,  Osborne  and  Smith  oounties. 

16.  Hon.  Elmer  C.  Clark,  Parsons, 

Labette  county. 

17.  Hon.  William  S.  Langmadb,  Oberlin, 

Cheyenne,  Rawlins,  Decatur,  Norton  and  PhiUipt  counties. 

18.  Division  No.  1,  Hon.  Richard  E.  Bird,  Wichita, 
Division  No.  2,  Hon.  Thornton  W.  Sargent,  Wichita, 

Sedgwick  county. 
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19.  Hon.  Outeb  P.  Fuller,  Winfield, 

Cowlej  and  Sumner  counties. 

20.  Hon.  Daniel  A.  Banta,  Great  Bend, 

Barton,  Rice  and  Stafford  countlea. 

21.  Hon.  Fred  R.  Smith,  Manhattan, 

Olay,  Hanhall  and  Riley  counties. 

22.  Hon.  William  I.  Stuart,  Hiawatha, 

Brown,  Doniphan  and  Nemaha  eooatlsa. 

23.  Hon.  Jacob  C.  Rufpenthal,  Russell, 

BuBsell,  Ellis,  Trego,  Gove,  Logan  and  WaUaee  counties. 

24.  Hon.  George  L.  Hay,  Kingman, 

Barber,  Harper,  Kingman  and  Pratt  counties. 

29.  Division  No.  1,  Hon.  Edward  L.  Fischer,  Kansas  City, 
Division  No.  2,  Hon.  Frank  D.  Hutchings,  Kansas  City, 
Division  No.  3,  Hon.  William  H.  McCamish,  Kansas  City, 

Wyandotte  county. 

30.  Hon.  Dallas  Grover,  Salina, 

Saline,  Ottawa,  Lincoln  and  Ellsworth  counties. 

31.  Hon.  LrrrLETON  M.  Day,  Greenshnrg, 

Ford,  Kiowa,  Olaric,  Meade,  Gray  and  Oomanchs  counties. 

32.  Hon.  George  J.  Downer,  Syracuse, 

Seward,  SteTens,  Morton,  Haskell,  Grant,  Stanton,  Finney,  Kearar 
and  Hamilton  counties. 

83.   Hon.  Albert  S.  Foulks,  Ness  City, 

Bush,  Ness,  Lane,  Scott,  Wichita,  Grseloy,  Pawnasb  Edwards  tm4 
Hodgeman  counties. 

34.  Hon.  Charles  I.  Sparks,  Goodland, 

Books,  Graham,  Sheridan,  Thomas  and  Sherman  counties. 

35.  Hon.  Robert  C.  Heizeb,  Osage  City, 

-Osage,  Pottawatomie  and  Wabaunsee  counties. 

36.  Hon.  Fred  T.  Woo^burn,  Holton, 

Jackson  and  Jefferson  counties. 

37.  Hon.  Oscar  Foust,  Tola, 

Allen  and  Woodson  counties. 

38.  Hon.  Andrew  J.  Curran,  Pittshnrg, 

Crawford  county. 
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vi  UNITED  STATES  COURTS. 


JUSTICES  AND  OFFICERS  OF  THE  SUPREME  COURT 
OF  THE  UNITED  STATES. 


Hon.  Edward  Douglass  White,  Chief  Justice. 

Hon.  Joseph  McKenna,  Associate  Justice. 

Hon.  Oliver  Wendell  Holmes,  Associate  Justice. 

Hon.  William  R.  Day,  Associate  Justice. 

Hon.  Willis  Van  Devanter,  Associate  Justice. 

Hon.  Mahlon  Pitney,  Associate  Justice. 

Hon.  James  Clark  McReynolds,  Associate  Justice. 

Hon.  Louis  D.  Brandeis,  Associate  Justice. 

Hon.  John  H.  Clarke,  Associate  Justice. 

officers. 
Attorney-general,       ....     Thomas  Watt  Gregory. 
Solicitor  General,       ....     John  William  Davis. 

Clerk, James  D.  Maher. 

Marshal, Frank  Key  Green. 
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UNITED  STATES  COURTS-  vii 


JUDGES  AND  CLERK  OF  THE  UNITED  STATES 
CIRCUIT  COURT  OF  APPEALS- 
EIGHTH  CIRCUIT. 


Hon.  Willis  Van  Devanter,  Circuit  Justice Washington,  D.  C. 

Hon.  Walter  H.  Sanborn,  Circuit  Judge St.  Paul,  Minn. 

Hon.  William  C.  Hook,  Circuit  Judge Leavenworth,  Kan. 

Hon.  John  E.  Carland,  Circuit  Judge Washington,  D.  C. 

Hon.  Walter  I.  Smith,  Circuit  Judge Council  Bluffs,  Iowa. 

Hon.  Kimbrough  Stone,  Circuit  Judge Kansas  City,  Mo. 

E.  E.  Koch,  Clerf St.  Louis,  Mo. 


JUDGE  AND  OFFICERS  OF  UNITED  STATES  COURT, 
DISTRICT  OF  KANSAS. 


Hon.  John  C.  Pollock,  Judge Kansas  City,  Kan. 

Hon.  Fred  Robertson,  District  Attorney Kansas  City,  Kan. 

Hon.  Otho  T.  Wood,  Marshal Liberal,  Kan. 

Morton  Albauoh,  Clerk*t Topeka,  Kan. 

Frank  L.  Campbell,  Clerkt Topeka,  Kan. 


The  terms  of  the  District  Court  are  held  as  follows: 

First  Division:  At  Topeka,  on  the  second  Monday  of  April;  at 
Leavenworth,  on  the  second  Monday  of  October;  at  Kanatia  City,  on  the 
second  Monday  of  January  and  the  first  Monday  of  October  (no  jury  in 
October)  ;  at  Salina  (by  consent  or  special  order),  on  the  second  Monday 
of  May. 

Second  Division  :  At  Wichita,  on  the  second  Monday  of  March  and  the 
second  Monday  of  September. 

Third  Division:  At  Fort  Scott,  on  the  first  Monday  of  May  and  the 
second  Monday  of  November. 

*  Clerk's  office,  first  dirision,  at  Topeka ;  second  division,  at  Wichita ;  third  division,  at 
Fort  Scott. 

t  Died  February  9,  1918. 

t  Appointed  Febmary  16,  1918. 
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See  Kersch  y.  Topeka,  207  U.  S.  600. 
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Fackler  v.  Ford  et  al,,  McCahon,  21,  1  Kan.  [Dass.  ed.]  463. 
See  Fackler  y.  Ford  et  al,,  65  U.  S.  322. 

REVERSED. 

Ard  v.  Brandon,  48  Kan.  425. 

See  Ard  v.  Brandon,  156  U.  S.  587. 

Ard  V.  Pratt,  43  Kan.  419. 

See  Ard  v.  Pratt,  156  U.  S.  537. 

Beverly  v.  Bamitz,  55  Kan.  466. 

See  Bamitz  v.  Beverly,  163  U.  S.  118. 

Blue-Jacket  v.  Johnson  County  et  al,  3  Kan.  299. 
See  The  Kansas  Indians,  72  U.  S.  737. 

Buck  V.  Vickers,  80  Kan.  29. 

See  Buck  Stove  Co.  v.  Vickers,  226  U.  S.  205. 

Drainage  District  v.  Railway  Co.,  87  Kan.  272. 

See  Kansas  Southern  Ry.  v.  Kaw  Valley  Dist.,  283  U.  S.  76. 

Dunbar  v.  Green,  66  Kan.  557. 

See  Dunbar  v.  Green,  198  U.  S.  166. 

Hampe  v.  Sage,  87  Kan.  536. 

See  Sage  v.  Hampe,  235  U.  S.  99. 

Harold  v.  Railway  Co.,  98  Kan.  456. 

See  Atchison  &  Topeka  Rly.  v.  Harold,  241  U.  S.  371. 

K.  P.  Rly.  Co.  v.  Gulp,  9  Kan.  38. 

See  Railway  Company  v.  Prei^ott,  83  U.  S.  608. 

Larabee  v.  Railway  Co.,  85  Kan.  214. 

See  Mo.  Pac.  Rly^  Co.  v.  Larabee,  234  U.  S.  459. 

Miami  County  v.  Wan-zop-pe-che  et  oL,  8  Kan.  864. 
See  The  Kansas  Indians,  72  U.  S.  759. 

Mo.  Pac.  Rly.  Co.  v.  Sharitt,  48  Kan.  875. 

See  C.  R.  I.,  Ac.,  Railway  v.  Sturm,  174  U.  S.  710,  718. 

Morris  v.  Greenlees,  90  Kan.  472. 

See  Greenlees  v.  Morris,  289  U.  S.  627. 

Railway  Co.  v.  Albers,  79  Kan.  59. 

See  K.  C.  So.  Ry.  Co.  v.  Albers  Comm.  Co.,  228  U.  S.  573. 

Railway  Co.  v.  Campbell,  58  Kan.  818. 

See  C.  R.  I.  Ac.  Railway  v.  Campbell,  174  U.  S.  718. 

Railway  Co.  v.  Sturm,  58  Kan.  818. 

See  C.  R.  I.,  Ac.,  Railway  v.  Sturm,  174  U.  S.  710. 

Rankin  v.  Barton,  69  Kan.  629. 

See  Rankin  v.  Barton,  199  U.  S.  228. 

Robertson  v.  Howard,  83  Kan.  453. 

See  Robertson  v.  Howard,  229  U.  S.  254. 

State  V.  Coppage,  87  Kan.  752. 

See  Coppage  v.  Kansas,  236  U.  S.  1. 
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State  v.  Kirmeyer,  88  Kan.  589.  /  \ 

See  Kirmeyer  v.  Kansas,  236  U.  S.  568.  ' 

State  v.  Pullman,  75  Kan.  664. 

See  Pullman  Co.  v.  Kansas,  216  U.  S.  56. 

State  v.  Saunders,  19  Kan.  127. 

See  Geer  v.  Connecticut,  161  U.  S.  519,  534,  540. 

State  V.  Telegraph  Co.,  75  Kan.  609. 

See  West  Un.  Tel.  Co.  v.  Kansas,  216  U.  S.  1. 

T«xt-book  Co.  V.  Pigg,  76  Kan.  328. 

See  International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91. 

Tucker  v.  Railway  Co.,  82  Kan.  222. 

See  Missouri  Pacific  Ry.  Co.  v.  Tucker,  280  U.  S.  840. 

TuUock  V.  Mulvane,  61  Kan.  650. 

See  Tullock  v.  Mulvane,  184  U.  S.  497. 

U.  P.  Rly.  Co.  V.  Harwood,  31  Kan.  888. 

See  Pacific  Railroad  Removal  Cases,  115  U.  S.  1. 

Vosburg  V.  Railway  Co.,  89  Kan.  114. 

See  Atchison  &  Santa  Fe  Ry.  v.  Vosburg,  288  U.  S.  56. 

Wilson  V.  Hawkins,  80  Kan.  117. 

See  Wilson-Moline  Buggy  Co.  v.  Hawkins,  228  U.  S.  718. 
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NOTE. 

This  volume  contains  all  of  the  opinions  that  were  filed  from  Decem- 
ber, 1917,  to  April,  1918,  inclusive.  It  contains  211  formal  opinions  de- 
livered by  the  justices  as  follows:  JohKston,  C.  J.,  29;  Burch,  J.,  25; 
Mason,  J.,  31;  Porter,  J.,  31;  West,  J.,  31;  Marshall,  J.,  32;  Dawson, 
J.,  32.  Mr.  Chief  Justice  Johnston  dissented  in  seven  cases  (pp.  23, 
87,  384,  890,  634,  646,  797).  Mr.  Justice  BuRCH  rendered  a  specially 
concurring  opinion  in  one  case  (p.  84),  concurred  specially  in  one  case 
(p.  691),  and  dissented  in  one  other  case  (p.  646).  Mr.  Justice  Mason 
rendered  a  specially  concurring  opinion  in  one  case  (p.  360),  and  a  dis- 
senting opinion  in  one  other  case  (p.  85).  Mr.  Justice  Porter  concurred 
specially  in  one  case  (p.  361),  rendered  a  dissenting  opinion  in  one  case 
(p.  627),  and  dissented  in  three  other  cases  (pp.  87,  214,  797).  Mr. 
Justice  West  concurred  specially  in  one  case  (p.  518),  rendered  dissent- 
ing opinions  in  three  cases  (pp.  699,  724,  821),  and  dissented  in  three 
other  cases  (pp.  384,  709,  797).  Mr.  Justice  Marshall  concurred  spe- 
cially in  one  case  (p.  618),  rendered  a  dissenting  opinion  in  one  case 
(p.  707),  and  dissented  in  four  other  cases  (pp.  23,  390,  433,  634).  Mr. 
Justice  Dawson  rendered  a  specially  concurring  opinion  in  one  case 
(p.  618),  rendered  dissenting  opinions  in  four  cases  (pp.  246,  433,  634, 
708),  and  dissented  in  three  other  cases  (pp.  23,  513,  724).  An  opinion 
per  curiam  was  delivered  in  one  case,  (p.  3). 
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SUPREME   COURT, 

STATE  OF  KANSAS- 


JULY  TERM,  1917. 


PRESENT: 


Hon.  WILLIAM  A.  JOHNSTON,  Chibp  Justice. 

Hon.  ROUSSEAU  A.  BURCH, 

Hon.  henry  F.  MASON, 

Hon.  SILAS  W.  PORTER, 

Hon.  JUDSON  S.  WEST, 

Hon.  JOHN  MARSHALL, 

Hon.  JOHN  S.  DAWSON, 


>  Jusncss. 


No.  20,316. 
Fremont  Rodgees,  Appellant,  v.  0.  R.  Slavens,  Appellee. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  on  rehearing  filed  December  8,  1917.  Former  opinfon 
of  afl^rmance  adhered  to.  (For  original  opinion  see  101  Kan. 
4,  165  Pac.  655.) 

Carr  W.  Taylor,  of  Hutchinson,  John  H.  Connaughton,  and 
H.  E.  Walter,  both  of  Kingman,  for  the  appellant. 

Frank  L.  Martin,  Van  M.  Martin,  and  Howard  S.  Lewis,  all 
of  Hutchinson,  for  the  appellee. 

OPINION  ON  REHEARING. 
The  opinion  of  the  court  was  delivered  by 

Dawson,  J.:  In  the  opinion  in  this  case  handed  down  in 
June  (101  Kan.  4)  an  excerpt  of  appellant's  testimony  taken 
from  the  transcript  was  quoted  as  evidence  in  support  of  de- 
fendant's contention  that  appellant  Rodgers  retained  his  inter- 
est in  the  cattle  when  they  were  sold  to  Rawlins.  At  the  re- 
hearing the  court  has  been  advised  that  this  testimony  had 
reference  to  a  phase  of  the  lawsuit  not  before  this  court  on 
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appeal.  There  was,  however,  pertinent  evidence  sufficient  to 
support  defendant's  contention  on  the  matter  under  review. 
As  was  said  in  our  original  opinion : 

"Other  features  of  the  evidence  were,  that  the  freight  biU  on  the  cattle 
from  El  Paso  to  Dalhart  was  $1,600;  that  in  the  presence  of  a  witness, 
who  was  the  president  of  a  Hutchinson  bank,  a  conversation  occurred 
at  the  sick  bed  of  Slavens,  where  Rodgers  explained  that  he  was  the 
owner  of  a  half  interest  in  the  cattle  sold  to  Rawlins,  and  that  the  in- 
terest of  Slavens,  which  was  the  $1,142  which  he  had  advanced  on  the 
original  purchase  price,  and  his  share  of  the  profits  by  the  sale  to  Raw- 
lins, $800,  should  be  paid  to  the  Hutchinson  bank  for  the  benefit  of 
Slavens.  To  another  witness  Rodgers  asserted  that  he  had  a  half  inter- 
est in  the  cattle.  Rodger^  received  all  the  cash  paid  by  Rawlins ;  Slavens 
none."    (p.  7.) 

Elsewhere  it  appears  in  Slavens'  cross-exmination : 

''Q.  You  knew  Rodgers  was  only  acting  as  a  commission  man?  A.  No, 
sir,  he  owned  a  half  interest  in  these  cattle." 

This  accords  in  part  with  Rodgers*  testimony,  where  he 
stated  that  it  was  a  half  interest  in  the  cattle  which  Slavens 
sold  to  Rawlins. 

On  October  21,  1911,  Rodgers  wrote  to  Rawlins: 

**1  know  that  it  was  understood  the  day  the  sale  was  made,  that  you 
were  only  buying  one-half  interest  in  the  cattle." 

On  December  22,  1911,  Rodgers  wrote  to  Rawlins: 

"When  Mr.  Slavens  sold  you  the  cattle  I  owned  a  half  interest  in 
them  at  that  time,  I  supposed  I  was  out  of  the  deal.  .  .  .  As  it  now 
stands  I  do  not  know  whether  I  own  a  one-sixth  [?]  interest  in  the  steers 
or  not." 

It  is  needless  to  rehearse  the  evidence  at  greater  length.  It 
has  been  thoroughly  considered;  and  notwithstanding  some 
conflict  of  evidence  and  some  evidence  to  the  contrary,  the  court 
holds  that  it  was  amply  sufficient  to  prove  defendant's  conten- 
tion that  Rodgers  was  interested  as  a  principal  throughout  the 
entire  transaction  involved  in  this  cattle  deal ;  that  he  owned  a 
half  interest  in  the  cattle  when  he  and  Slavens  bought  them, 
and  that  he  retained  his  half  interest  after  Rawlins  acquired 
the  interest  of  Slavens ;  that  when  he  paid  the  note  sued  on  he 
paid  his  own  and  Rawlins'  debt ;  and,  so  far  as  the  pleadings, 
evidence  and  findings  in  this  case  disclose,  the  defendant  Slavens 
owed  Rodgers  nothing — either  as  maker,  surety,  or  indorser, 
and  the  net  result  in  the  district  court  was  in  substantial  accord 
with  the  demands  of  justice.    The  judgment  is  again  affirmed. 
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No.  20,523. 

In  re  Justus  B.  Linderholm  (Mrs.  Agnes  Ekblad,  Ap^pellee, 
V.  Justus  B.  Linderholm,  Appellant) . 

HEADNOTE  BY  THE  REPORTER. 

Insane  Person — Guardian  May  be  Appointed  vnthout  Notice.  A  pro- 
bate court  may,  without  notice,  appoint  a  succcessor  to  a  s^uardian  for 
a  lunatic,  who  Has  been  duly  adjudged  to  be  a  person  of  unsound  mind, 
confined  in  the  state  hospital,  and  discharged  therefrom  as  improved. 

Appeal  from  McPherson  district  court;  Roswell  L.  King, 
jud^e  pro  tern.    Opinion  filed  December  8,  1917.    Affirmed. 

Jtistus  B.  Linderholm,  of  Topeka,  pro  se. 
G.  Nyquist,  and  Frank  O.  Johnson,  both  of  McPherson,  for 
the  appellee. 

Per  Curiam :  This  is  an  appeal  to  this  court  in  the  Justus 
B.  Linderholm  matter.  (See,  The  State  v.  Linderholm,  95  Kan. 
669,  670,  149  Pac.  427;  /n  re  Linderholm,  Petitioner,  101  Kan. 
18,  165  Pac.  830.) 

The  present  appeal  is  from  an  order  overruling  a  demurrer 
to  an  application  for  the  appointment  of  a  guardian  for  the 
estate  of  Justus  B.  Linderholm.  He  had  previously  been  ad- 
judged insane  by  the  probate  court  of  McPherson  county,  and 
had  been  confined  in  the  state  hospital  for  the  insane.  He  was 
afterward  discharged  as  improved.  His  guardian  died,  and  the 
guardian's  wife,  who  was  the  sole  heir  and  legatee  of  the  guard- 
ian, made  the  application  in  question.  She  made  that  applica- 
tion in  order  that  the  estate  of  the  guardian  might  be  settled. 
No  notice  of  the  application  was  given  to  Linderholm. 

Numerous  attacks  are  made  on  the  proceedings,  but  only  one 
question  is  properly  presented  by  the  demurrer  to  the  applica- 
tion for  the  appointment  of  a  guardian :  Did  the  probate  court 
have  jurisdiction  to  appoint  a  guardian  without  first  giving 
notice  to  Linderholm?  The  particular  question  involved  in  this 
appeal,  and  all  other  questions  raised,  are  answered  in  Johnson 
V.  Gustafmn,  96  Kan.  630, 152  Pac.  621,  where  this  court  said : 

"A  probate  court  may  without  notice  appoint  a  successor  to  a  guardian 
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for  a  lunatic  who  has  been  duly  adjudged  to  be  a  person  of  unsound  mind, 
confined  in  the  state  hospital  for  the  insane,  and  discharged  therefrom 
as  improved."     (Syl.  HI.) 

The  judgment  is  affirmed. 


No.  20,605. 

The  Welsbach  Street  Lighting  Company,  Appellant,  v.  The 
City  op  Wichita,  AppeUee. 

Appeal  from  Sedgwick  district  court,  division  No.  1; 
Thomas  C.  Wilson,  judge.  Opinion  denying  a  rehearing 
filed  December  8,  1917.  (For  original  opinion  of  reversal  see 
101  Kan.  452.) 

S.  B.  Amidon,  W.  M.  Dedrick,  both  of  Wichita,  and  /.  W. 
Dana,  of  Kansas  City,  Mo.,  for  the  appellant. 

Earl  Blake,  and  J.  N.  Haymaker,  both  of  Wichita,  for  the 
appellee ;  R.  C.  Foulston,  city  attorney,  of  counsel. 

OPINION  DENYING  A  REHEARING. 
The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  In  a  petition  for  a  rehearing  some  minor  mat- 
ters are  again  urged  upon  our  attention  which  were  not  dis- 
cussed in  the  court's  opinion  in  this  case.  (101  Kan.  452.) 
We  note  them  now.  No  legal  significance  is  attached  to  the  let- 
ter of  the  city  clerk  dated  November  1, 1910,  addressed  to  plain- 
tiff, giving  notice  that  the  city  "will  discontinue  the  use  of 
street  lights  furnished  by  your  company  under  contract,  which 
expired  on  the  31st  day  of  June,  1910,"  etc.  As  we  have  seen, 
the  contract  did  not  expire  in  June,  and  if  plaintiff  had  given 
countenance  to  this  letter  it  would  have  but  added  another 
circumstance  to  the  incidents  discussed  in  our  former  opinion 
upon  which  the  defendant  relied  to  establish  a  waiver.  The 
same  observation  may  be  made  as  to  the  telegram  of  January 
4,  1911,  sent  to  plaintiff  by  one  of  the  city  commissioners, 
threatening  certain  consequences  if  plaintiff  did  not  remove  its 
property  within  fifteen  days.  That  telegram  did  not  terminate 
the  contract.  These  incidents  merely  tend  to  show  that  the 
city  was  seeking  some  strategic  means  of  getting  rid  of  its  con- 
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Gamer  v.  Grocery  Co. 

tractual  relations  with  plaintiff.  It  does  not  fall  within  a 
court's  province  to  teach  parties  how  they  may  effectively 
breach  and  terminate  their  contracts,  but  some  reference 
thereto  will  be  found  in  Construction  Co.  v.  Sedgwick  County, 
100  Kan.  394,  164  Pac.  281. 

A  suggestion  is  made  that  the  trial  court  will  not  know  what 
judgment  to  enter,  intimating  that  there  is  some  dispute  as  to 
the  proper  computation  of  interest.  This  matter  was  not  raised 
in  the  appeal,  but  it  may  be  helpful  to  say  that  the  defaulted 
payments  for  the  lighting  services  performed  should  only  draw 
simple  interest  at  the  legal  rate  from  the  dates  when  they  were 
severally  due  under  the  contract.  Of  course,  the  damages  for 
the  breach  of  the  .contract  do  not  begin  to  bear  interest  until 
the  judgment  is  rendered. 

Rehearing  denied. 


No.  20,649. 

T.  F.  Garner,  Appellee,  v.  The  Dodge  City  Wholesale 
Grocesiy  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Trial — Motion  for  Continuance — Absent  Witness — Judicial  Discretion. 
No  abuse  of  discretion  is  shown  in  refusing  the  application  of  a  cor- 
poration defendant  for  a  continuance  in  order  to  procure  the  attend- 
ance of  its  president,  who  had  absented  himself  with  knowledge  that 
the  case  had  been  set  for  trial. 

2.  Lease — Landlord's  Promise  to  Repair.  Where  a  written  lease  pro- 
vides that  repairs  are  to  be  made  by  the  tenant,  the  landlord's  subse- 
quent promise  to  make  them  is  not  enforceable,  unless  supported  by 
a  new  consideration. 

3.  Same — No  Implied  Obligation  to  Make  Repairs.  The  landlord  is  not 
under  any  implied  obligation  to  make  repairs. 

Appeal  from  Ford  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  December  8, 1917.    Affirmed. 

/.  M.  Kirkpatrick,  of  Dodge  City,  for  the  appellant. 
L.  A.  Madison,  and  Carl  Van  Riper,  both  of  Dodge  City,  for 
the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  T.  F.  Gamer  brought  an  action  against  his  ten- 
ant, the  Dodge  City  Wholesale  Grocery  Company,  for  a  balance 
due  as  rent,  and  for  injuries  done  to  the  rented  property.  The 
defendant  denied  liability  and  set  up  a  counterclaim  by  reason 
of  injuries  to  goods,  caused  by  a  defective  roof.  Judgment  was 
rendered  for  the  plaintiff  and  the  defendant  appeals. 

1.  When  the  case  was  reached  for  trial  the  defendant's  at- 
torney asked  a  continuance  on  account  of  the  absence  of  a  wit- 
ness— ^the  president  of  the  company.  The  request  was  denied, 
and  complaint  is  made  of  that  ruling.  No  such  showing  was 
made  as  to  give  the  defendant  a  right  to  a  continuance  under 
the' statute.  The  matter  rested  in  the  discretion  of  the  trial 
court.  It  appears  that  the  witness  had  been  present  a  few  days 
before  and  had  known  of  the  case  being  set  for  trial.  In  that 
situation  there  is  no  room  for  a  contention  that  there  was  any 
abuse  of  discretion. 

2.  The  lease  was  in  writing  and  contained  np  provision  for 
repairs  by  the  landlord.  On  the  contrary,  by  its  express  terms, 
the  tenant  agreed  that  during  the  life  of  the  lease  it  would  at  its 
own  expense  "keep  said  premises  and  every  part  thereof  in 
good  repair."  The  defendant  offered  to  show  a  subsequent  oral" 
promise  of  the  plaintiff  to  make  repairs  to  the  roof,  but  ad- 
mitted that  it  was  not  supported  by  any  new  consideration. 
The  court  properly  rejected  the  offer.    (24  Cyc.  1085.) 

"It  has  frequently  been  held  that  the  landlord  is  under  no  obligation 
to  make  repairs,  unless  such  a  stipulation  is  made  a  part  of  the  original 
contract,  and  that  any  subsequent  promise  to  make  repairs,  founded 
merely  on  the  relation  of  the  parties  and  not  one  of  the  considerations 
of  the  lease,  is  without  consideration,  and  for  that  reason  creates  no 
liability.*'     (16  R.  C.  L.  1033.) 

3.  The  final  complaint  is  of  the  refusal  of  the  court  to  allow 
proof  of  injuries  to  the  plaintiff's  goods  caused  by  the  leaky 
roof.  Whether  or  not  this  would  have  afforded  a  proper  meas- 
ure of  damages  if  the  landlord  had  agreed  to  make  repairs 
(as  to  which  see  Murrel  v.  Crawford,  post,  p.  118),  in  the  ab- 
sence of  such  an  agreement  no  liability  on  the  part  of  the  plain- 
tiff was  created  by  the  facts  offered  to  be  shown,  since  he  was 
under  no  implied  duty  in  that  respect.   (16  R.  C.  L.  1030-1033.) 
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The  appellant  cites  many  cases  in  which  the  landlord  was  held 
liable  for  damages  on  account  of  losses  occasioned  by  his  failure 
to  repair,  but  in  each  of  them  he  had  expressly  assumed  such 
an  obligation  or,  as  in  Mann  v.  FvUer,  63  Kan.  664,  66  Pac. 
627,  had  attempted  to  make  repairs  and  injury  resulted  from 
the  unskillf  ulness  of  the  work. 
The  judgment  is  affirmed. 


No.  20,841. 

George  A.  Grisier,  Appellee,  v.  The  Farmers  State  Bank  op 
Belpre  et  al.,  Appellants. 

SYLLABUS  BY  THE  COUKT. 

Note  and  Mortgage — Relationship  of  Pwrties — Presumptions  of  Fraud. 
Failure  of  consideration  and  fraudtilent  purpose  in  the  giving  of  a 
note  and  chattel  mortgage  will  not  be  presumed  because  of  the  rela- 
tionship of  the  parties. 

Appeal  from  Stafford  district  court;  Daniel  A.  Banta, 
judge.    Opinion  filed  December  8,  1917.    Affirmed. 

Ray  H.  Seals,  of  St.  John,  and  F.  L.  MaHin,  of  Hutchinson, 
for  the  appellants. 

Robert  Garvin,  of  St.  John,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  On  the  first  day  of  May,  1914,  H.  D.  Prx)se  and 
his  wife  gave  their  promissory  note  to. Geo.  A.  Grisier  for 
$1,685,  secured  by  a  chattel  mortgage  on  a  growing  crop  of 
wheat  in  Stafford  county.  Geo.  A.  Grisier  is  the  brother  of 
Mrs.  Prose.  He  resided  at  the  time  in  the  state  of  Washing- 
ton. Prose  filed  the  chattel  mortgage  for  record  and  sent  the 
note  by  mail  to  his  brother-in-law. 

On  May  23,  1914,  the  Farmers  State  Bank  of  Belpre,  which 
had  obtained  a  judgment  against  Prose  in  February,  caused  an 
execution  to  issue  and  it  was  levied  on  the  wheat.  At  the  sale 
the  bank  purchased  the  wheat  for  $300. 

This  action  is  by  Grisier  against  the  bank  and  the  sheriff  to 
recover  the  value  of  the  wheat. 
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The  answer  alleged  that  the  chattel  mortgage  was  fraudu- 
lent; that  there  was  no  valid  indebtedness  due  the  plaintiff 
from  Prose;  and  that  he  executed  the  chattel  mortgage  and 
placed  it  on  record  without  the  knowledge  of  the  plaintiff. 
The  reply  was  a  general  denial. 

The  case  was  tried  by  the  court  and  judgment  was  rendered 
in  plaintiff's  favor  for  $925,  which  the  parties  stipulated  was 
the  value  of  the  wheat.    The  bank  and  the  sheriff  appeal. 

The  principal  contention  is  that  the  evidence  was  not  suffi- 
cient to  sustain  the  judgment.  It  is  said  in  the  brief  ''that  the 
appellants  believe  the  giving  of  the  chattel  mortgage  was  a 
fraudulent  transaction,  .  .  .  merely  a  scheme  to  keep  the 
bank  from  collecting  its  judgment/'  and  that  Geo.  A.  Grisier 
''became  a  party  to  the  fraudulent  transaction."  Our  attention 
is  called  to  the  circumstances  in  which  the  note  and  mortgage 
were  given,  and  other  circifmstances  and  facts  shown  at  the 
trial,  which  the  defendants  insist  uphold  their  contention.  In 
their  l)rief  appellants  say,  "The  abstract  is  the  strongest  argu- 
ment." 

There  is  no  merit  in  the  appeal.  There  was  abundant  evi- 
dence to  show  that  Prose  and  his  wife  were  justly  indebted  to 
the  plaintiff  to  the  amount  of  the  note  and  mortgage.  The 
fact  that  Prose  was  insolvent  at  the  time,  the  fact  that  the 
plaintiff  is  his  brother-in-law,  and  all  the  other  circumstances 
connected  with  the  execution  of  the  note  and  mortgage  were 
fully  inquired  into  by  the  court,  and  the  general  judgment  is 
a  finding  against  appellant's  claim  of  fraud.  The  brief  cites 
the  case  of  Thomas  v.  Raicer,  62  Kan.  568,  64  Pac.  80,  in  sup- 
port of  the  proposition  that  if  the  chattel  mortgage  was  given 
by  Prose  in  order  to  defraud  the  bank  then  it  is  void.  In  that 
case  the  court  found  that  there  was  fraud.  Here  the  court  has 
found  there  was  no  fraud.  It  is  contended  that  the  court  was 
in  error  in  ruling  that  the  defendants  had  the  burden  of  proof. 
The  theory  seems  to  be  that  because  of  the  relationship  be- 
tween the  plaintiff  and  Prose  the  transaction  is  presumed  to 
be  fraudulent  and  that  the  burden  rested  upon  the  plaintiff  to 
show  that  it  was  not.  The  court  rightly  held  that  the  defend- 
ants who  alleged  fraud  had  the  burden  of  proving  it.  (Baugh- 
man,  Sheriff,  v.  Perm,  33  Kan.  504,  6  Pac.  890.)  As  said  in 
the  opinion  in  Parmenter  v.  Lomax,  68  Kan.  61,  74  Pac.  634 : 
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"We  are  asked  to  presume  a  failure  of  consideration  and  fraudulent 
purpose  on  the  part  of  Latimer  by  reason  of  his  relationship  to  the 
other  parties,  and  his  transfer  of  the  property  to  his  grandsons,  who 
were  insolvent.    This  we  cannot  do.    Fraud  is  not  presumed."    (p.  65.) 

There  was  no  error  in  rejecting  the  testimony  in  rebuttal 
showing  that  the  debt  which  had  merged  in  its  judgment 
against  Prose  was  an  honest  debt.  The  purpose  of  the  testi- 
mony was  to  contradict  a  statement  made  by  Prose,  who  was 
a  witness  for  the  plaintiff,  and  who  said  on  cross-examination 
that  the  bank  obtained  a  judgment  on  him  which  was  not  an 
honest  one.  He  was  not  a  party  to  the  action.  The  plaintiff 
does  not  base  his  right  to  recover  on  the  contention  that  the 
bank's  judgment  was  not  valid  and  just.  That  it  is  valid  is 
conceded. 

The  judgment  is  affirmed. 


No.  20,898. 

Rebecca  Harvey,  Appellee,  v.  The  City  of  Bonner  Springs, 

Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Mob  Violence — Death — Action  for  Damages — Pleadings — Evidence, 
In  an  action  against  a  city  under  section  3822  of  the  General  Statutes 
of  1915,  to  Tecover  damages  in  consequence  of  the  action  of  a  mob, 
the  petition  is  held  sufficient  to  state  a  cause  of  action,  and  the  plain- 
tiff's evidence  is  held  sufficient  as  against  a  demurrer. 

2.  Same — Weight  of  Evidence  for  Jury,  Upon  the  facts  stated  in  the 
opinion,  it  is  held  that  the  court  committed  no  error  in  refusing  to 
direct  a  verdict  for  the  defendant. 

3.  Same — Defense — Sheriff's  Posse — Deceased  Resisting  Arrest — Instnic- 
turns.  In  an  action  against  a  city  to  recover  damages  for  the  acts  of 
an  alleged  mob  in  causing  the  death  of  plaintiff's  husband,  the  answer 
alleged  that  he  had  committed  a  felony  by  shooting  at  the  city  marshal 
with  a  revolver;  that  the  city  marshal,  who  was  also  a  deputy  sheriff, 
summoned  a  posse  to  aid  in  arresting  him ;  that  he  resisted  arrest  and 
was  killed  while  in  the  act  of  drawing  his  revolver;  and  that  the 
killing  was  justified.  Held,  that  the  instructions  given  correctly 
stated  the  law  upon  the  issue  raised  by  the  answer. 

4.  Same — Attempting  Arrest  of  Deceased — Good  Faith  Question  for  Jury, 
In  such  a  case  it  is  held  that  it  was  a  question  of  fact  for  the  jury  to 
determine  whether  the  plaintiff's  husband  had  committed  a  felony,  and 
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also  whether  the  crowd  of  men  around  plaintiff's  house  were  acting 
in  good  faith  in  attempting  to  arrest  her  husband  and  shot  him  in  the 
honest  belief  that  it  was  necessary  to  do  so,  or  whether,  as  plaintiff 
claimed,  they  formed  during  the  time  they  were  assembled  a  purpose 
and  intent  to  take  his  life,  and  that  in  carrying  out  that  unlawful  pur- 
pose he  was  killed. 
5.  Same — Wrongful  Death — Verdict  for  Plaintiff  Sustained.  On  the  facts 
stated  in  the  opinion  it  is  held  that  the  court  cannot  declare  as  a 
matter  of  law  that  the  persons  summoned  by  the  officer  in  the  present 
case  did  not  constitute  a  mob  within  the  meaning  of  the  statute,  since 
the  motive  which  actuated  them,  not  only  when  they  assembled,  but 
also  at  the  time  the  death  of  plaintiff's  husband  was  brought  about, 
became  questions  of  fact;  and  if  on  these  vital  issues  reasonable 
minds  might  draw  different  conclusions  from  the  evidence,  the  verdict 
in  plaintiff's  favor  cannot  be  disturbed. 

Appeal  from  Wyandotte  district  court,  division  No.  3 ;  Wil- 
liam H.  McCamish,  judge.  Opinion  filed  December  8,  1917. 
Affirmed. 

James  F.  Getty,  of  Kansas  City,  for  the  appellant. 
Henry  Dean,  sad  J.  E.  McFadden,  both  of  Kansas  City,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Rebecca  Harvey  brought  this  action  against  the 
city  of  Bonner  Springs,  a  city  of  the  third  class,  to  recover 
damages  for  the  death  of  her  husband.  The  jury  returned  a 
verdict  in  her  favor  for  $8,500,  and  judgment  was  rendered 
thereon,  from  which  the  city  appeals. 

The  action  is  sought  to  be  maintained  under  the  provisions 
of  section  3822  of  the  General  Statutes  of  1915,  which  provides : 

''All  incorporated  cities  and  towns  shall  be  liable  for  all  damages  that 
may  accrue  in  consequence  of  the  action  of  mobs  within  their  corporate 
limits,  whether  such  damages  shall  be  loss  of  property  or  injury  to  life 
or  limb." 

The  petition  alleged : 

"That  on  said  18th  day  of  December,  1913,  a  large  number  of  persons, 
residents  and  citizens  of  the  town  of  Bonner  Springs,  Kansas,  congre- 
gated and  assembled  at  and  around  the  home  of  this  plaintiff  and  her 
husband,  Rolla  Harvey,  within  the  corporate  limits  of  said  Bonner 
Springs,  and  while  so  assembled,  and  while  the  said  Rolla  Harvey  was 
coming  out  of  his  home  at  their  direction  and  request,  said  assemblage 
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of  persons  unlawfully  assaulted  the  said  Rolla  Harvey  with  shot  guns 
and  revolvers  and  inflicted  upon  him  mortal  wounds  which  caused  his 
death." 

The  answer  alleged  that  Rolla  Harvey  had  committed  a 
felony  on  the  night  before  his  death  by  shooting  at  the  city 
marshal  with  a  revolver;  that  Easling,  the  city  marshal,  who 
was  also  a  deputy  sheriff,  summoned  a  posse  to  his  aid  in 
attempting  to  arrest  Harvey  the  next  morning;  that  Harvey 
resists  the  officer  and  the  posse,  shot  at  them,  and  that  on 
bein^  asked  to  surrender,  refused,  and  that  while  he  was  in 
the  act  of  drawing  his  revolver  one  of  the  posse  shot  him  in 
self-defense,  and  that  the  killing  was  justified. 

Rolla  Harvey,  the  plaintiff's  husband,  at  the  time  of  his  death 
was  thirty-nine  years  old.  He  was  a  structural  steel  mechanic 
in  the  employ  of  a  bridge  company,  for  which  he  had  been 
working  for  six  or  eight  years  and  held  a  position  as  foreman, 
earning  from  $4.50  to  $6.00  a  day.  The  family  consisted  of 
himself,  his  wife,  and  two  children,  the  eldest  a  boy  of  less 
than  five  years,  and  a  girl  less  than  a  year  old.  For  eighteen 
months  Harvey  had  been  a  tenant  of  the  city,  living  in  one  of 
two  upstairs  apartments  in  the  city  hall. 

The  city  hall  at  Bonner  Springs  is  a  two-story  brick  building 
at  the  comer  of  Second  and  Cedar  streets.  It  is  53  feet  long 
north  and  souths  and  42  feet  wide  east  and  west;  it  fronts 
south  on  Second,  and  its  west  side  abuts  on  Cedar  street,  which 
runs  north  and  uphill ;  the  yard  in  the  rear  of  the  building  is 
above  the  street,  and  about  on  a  level  with  the  second  story. 
Extending  across  the  rear  of  the  second  story  is  a  porch  five 
feet  wide,  and  from  the  west  end  of  it  steps  extend  down  to 
Cedar  street.  On  the  elevated  ground  in  the  rear  of  the  build- 
ing, and  facing  west,  is  what  is  termed  in  the  evidence  the 
"Crow  house,*'  the  porch  of  which  is  about  7  feet  wide  and  23 
feet  long,  and  runs  at  right  angles  to  the  porch  on  the  rear  of 
the  upstairs  of  the  city  building.  The  south  end  of  the  Crow 
porch  is  only  three  and  a  half  feet  from  the  city-hall  porch,  and 
practically  on  a  line  with  the  door  leading  from  the  hallway  out 
upon  the  city-hall  porch.  This  hallway  divides  the  two  apart- 
ments upstairs  in  the  city  building,  on  the  west  side  of  which 
lived  Rolla  Harvey  and  his  family,  the  east  side  being  occu- 
pied by  Easling,  the  city  marshal,  and  his  wife.    The  premises 
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occupied  by  RoUa  Harvey  and  his  family  consisted  of  three 
rooms,  the  first  room  from  the  north  was  the  kitchen ;  the  next 
to  the  south  was  the  living  room ;  and  the  third  was  the  bed- 
room; each  of  these  rooms  was  connected  by  a  door  leading  out 
into  the  center  hall.  Each  room  had  a  window  opening  west 
on  Cedar  street,  and  the  kitchen  had  two  windows  opening 
north  on  the  porch. 

By  the  special  findings  the  jury  found  that  Harvey  had  com- 
mitted no  felony  as  claimed  by  the  city. 

The  evidence  introduced  by  the  plaintiff  in  reference  to  what 
occurred  the  night  before  was,  that  about  half  past  eleven 
o'clock  Harvey  and  a  man  by  the  name  of  Rhodes  came  down 
from  the  Harvey  home  to  the  street.  Easling,  the  city  mar- 
shal, who  lived  across  the  hall  from  Harvey  in  the  same  build- 
ing, followed  them  downstairs  and  spoke  to  them  on  the  street 
and  said:  "Ain't  you  out  kind  of  late  to-night?"  One  of  the  men 
replied,  "I  don't  know  as  it's  any  of  your  damn  business."  To 
which  Easling  replied,  "I  will  make  it  some  of  my  business." 
The  testimony  of  the  witness  Adair  as  to  what  transpired  then 
was  as  follows : 

''And  just  then  somebody  busted  him,  hit  him,  knocked  him  out  in  the 
street,  knocked  him  fifteen  or  twenty  feet,  and  he  raised  up  and  shot  the 
first  time  through  the  air,  sitting  down  and  shot  up  that  way,  the  next 
time  he  shot  up  that  way,  north,  Easling  did.  I  don't  know  which  one 
busted  Easling ;  the  way  he  rolled,  they  must  have  both  hit  him.  Harvey 
went  in  the  house,  Rhodes  ran  up  the  hill,  Easling  ran  toward  the  depot 
after  he  fired  those  two  shots.  There  were  no  other  shots  fired  then  at 
that  time  than  the  ones  I  mentioned." 

The  evidence  of  the  plaintiff  went  to  show  that  when  the 
Harvey  family  awoke  from  their  sleep  the  next  morning,  they 
found  their  home  surrounded  by  men  with  pistols  and  shot- 
guns. Sometime  after  Harvey  got  up,  he  dressed,  went  to  the 
kitchen  and  washed.  He  then  stepped  out  on  the  porch  to 
empty  the  wash  basin.  There  is  a  conflict  in  the  evidence  as  to 
what  then  occurred.  The  plaintiff's  evidence  tended  to  show 
that  Harvey  was  at  once  met  with  a  volley  of  shots  from  re- 
volvers and  shotguns  fired  by  men,  some  of  whom  were  stand- 
ing under  the  roof  of  the  porch  on  the  Crow  house,  others 
around  the  corners  of  buildings  and  behind  a  tree.  As  a 
result  of  this  f  usilade,  one  of  the  posse,  Webber,  was  shot  in 
the  fle3hy  part  of  the  leg,  undoubtedly  by  a  shot  from  Harvey's 
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revolver;  Harvey  was  shot  in  the  left  breast  by  a  shotgun 
fired  by  one  of  the  posse.  Harvey  went  back  into  his  house, 
told  his  wife  he  had  been  wounded,  and  called  to  his  little  boy 
to  go  for  a  doctor.  Mrs.  Harvey  was  afraid  to  let  the  child 
go  and  said  that  she  would  summon  aid.  She  went  to  the  win- 
dow on  the  west  side  of  the  bedroom,  for  the  purpose  of  call- 
ing to  outsiders,  and  as  she  raised  the  blind  she  was  con- 
fronted with  a  shotgun  in  the  hands  of  another  of  the  posse, 
O'Donnell,  who  had  been  stationed  across  the  street.  She 
screamed  and  got  back  from  the  window,  and  started  to  cross 
the  hall  for  the  purpose  of  using  the  telephone  in  the  Easling 
apartments.  When  she  reached  the  hall  she  was  ordered  back 
by  Milstead,  who  pointed  a  shotgun  towards  her,  and  she  re- 
treated into  one  of  the  rooms.  Milstead  was  standing  at  this 
time  only  a  few  yards  from  her  on  the  porch  of  the  Crow  house 
directly  in  line  with  the  hallway. 

An  interval  of  about  fifteen'  minutes  occurred  between  the  first 
and  the  second  shooting.  During  this  lull  in  the  hostilities,  and 
while  the  Harvey  family  were  in  their  rooms,  Easling,  the  city 
marshal,  who  had  summoned  the  posse,  said,  "Well,  I  will  just 
shoot  in  the  window  once  and  see  if  I  can  raise  him."  He 
then  fired  with  a  shotgun  through  the  screen  in  the  west  win- 
dow. When  this  shot  was  fired  Mrs.  Harvey  came  out  into 
the  hall  again  and  Milstead  asked,  "Will  he  come  out?  Will  he 
surrender?"  She  said,  "Well,  I  will  see."  She  went  in  and 
told  her  husband  that  they  wanted  to  know  if  he  would  sur- 
render, and  Harvey  said:  "Yes,  tell  them  to  come  on  in." 
She  then  went  out  in  the  hall  and  told  Milstead  what  her  hus- 
band had  said,  and  Milstead  replied,  "We  will  never  come  in 
there,  tell  him  to  come  out."  Mrs.  Harvey  then  went  back  to 
her  husband  and  told  him  they  said  for  him  to  come  out,  they 
would  n't  come  in ;  and  he  got  up  and  went  out ;  she  went  with 
him.  She  testified  that  when  Harvey  went  out,  she  went  out  the 
kitchen  door  with  him ;  she  had  the  children  with  her,  the  baby 
in  her  arms,  and  the  little  boy  by  her  side.  Harvey  was  a  little 
in  advance  of  her  on  the  porch;  she  stood  in  the  doorway  of 
the  hall,  when  some  one  said,  "Go  back  in  there ;  put  them  chil- 
dren back  in  th^re."  "Get  the  children  ou^  of  the  way."  "Get 
in  there" ;  that  they  all  had  their  guns  in  their  hands,  and  she 
put  the  little  boy  back  and  stepped  back  herself;  and  just  as 
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she  stepped  back,  and  as  her  husband  started  to  raise  his  arms, 
they  fired,  and  he  staggered  up  against  the  door  casing,  turned, 
walked  back  into  the  kitchen,  and  fell  over  on  his  face,  dead. 
"He  did  not  have  any  gun  in  his  hands  or  weapon  in  his 
clothes  at  that  time." 

Timmons,  a  farmer  living  near  Bonner  Springs,  a  friend 
of  Harvey  in  his  lifetime,  was  a  witness  for  plaintiff.  He  was 
on  the  street  near  the  city  hall  just  before  the  second  shooting 
occurred.  He  observed  the  parties  had  guns,  and  he  talked  with 
O'Donnell  who  was  standing  across  the  street  from  the  city 
hall  armed  with  a  shotgun.  When  Timmons  learned  who  it 
was  they  were  trying  to  arrest,  or  wanted,  he  said  to  O'Donnell, 
"I  will  get  RoUa  for  you,"  but  O'Donnell  replied,  "No,  Tim- 
mons, we  are  going  to  get  him."  The  witness  said,  "All  right, 
if  you  want  to  get  into  trouble,  go  ahead,"  and  turned  around 
and  went  away  and  left  him. 

Mr.  Longfellow,  who  was  mayor  of  the  city,  and  who  had 
been  sheriff  of  the  county  for  two  terms,  was  a  witness  for 
the  defense.  His  testimony  is,  that  the  night  before,  when 
Marshal  Easling  consulted  with  him  with  reference  to  the 
trouble  with  Harvey,  he  advised  him  to  get  some  guards  to 
guard  the  house  until  after  daylight.  "And  I  told  him  that  I 
believed  when  the  whisky  died  out  on  him,  he  would  surrender 
without  any  trouble.  They  left  my  house  and  went  away."  He 
further  testified  that  a  little  after  seven  o'clock  the  next  morn- 
ing he  was  present  at  the  first  exchange  of  shots  between  the 
besiegers  and  Harvey.  There  were  five  persons  in  the  crowd 
besides  himself  at  that  time.  He  described  the  position  of  the 
men  surrounding  the  house ;  Easling,  O'Donnell  and  Lawrence 
were  at  the  comer  of  the  house,  and  Webber  about  opposite  the 
center  of  the  porch.  Milstead,  it  appears,  was  behind  a  tree  in 
the  yard.  During  the  shooting,  the  witness  heard  Webber  say, 
"I  am  shot,"  and  Webber  then  took  his  shotgun,  aimed  in  the 
direction  where  Harvey  stood,  and  fired.  After  the  first  shoot- 
ing, the  mayor  left  and  went  back  to  his  work. 

O'Donnell  was  a  witness  for  the  defense.  About  one  o'clock 
the  night  before  the  shooting  he  heard  Easling  direct  Webber 
to  stay  at  the  back  of  the  building  and  guard  it.  Easling  di- 
rected the  witness  to  go  and  get  a  revolver.  Webber  made  some 
reference  to  having  a  shotgun  and  Easling  told  him  to  get  it. 
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Easling  gave  orders  that  they  were  all  to  be  at  the  city  hall  at 
daylight.  The  witness  arrived  at  the  scene  with  Mayor  Long- 
fellow and  Milstead.  When  he  arrived  there  were  present  be- 
sides himself,  Milstead  and  the  mayor,  Easling,  Webber  and 
Norvall  Lawrence. 

"Harvey  was  just  in  the  act  of  coming  out  of  the  door,  pushing  the 
screen  open  when  I  first  saw  him.  The  porch  is  5  feet  wide  according 
to  the  plat.  ...  I  should  say  he  took  at  least  two  steps  from  the 
door,  a  little  left  of  what  would  be  straight  forward ;  I  observed  him  with 
a  wash  pan  in  his  hand.  .  .  .  My  impression  was,  and  is  yet,  that 
at  first  he  had  both  hands  on  the  pan  or  near  the  pan.  Then  Marshal 
Easling  conunanded  him  to  surrender.  He  told  him  to  consider  him-i 
self  under  arrest;  that  he  was  under  arrest  and  to  throw  up  his  hands, 
and  began  immediately  to  advance  over  the  end  of  the  Crow  porch  to- 
ward Mr.  Harvey.  .  .  .  When  he  said  that  Harvey  began  to  back 
into  the  door;  he  went  back  quickly.  .  .  .  Easling  fired.  I  saw  Har- 
vey in  the  act  of  shooting.  I  heard  two  reports  and  saw  the  flashes  from 
both  Easling  and  Mr.  Harvey;  my  impression  is  that  Mr.  Easlingfs  gun 
was  fired  first;  always  has  been  my  testimony  all  the  way  through,  and 
is  yet.  .  .  .  After  those  two  shots  the  other  persons  out  there  were 
firing.  I  saw  old  man  Webber  fire;  he  had  a  shotgun.  I  heard  Webber 
say  he  was  hit,  then  I  saw  him  fire.  .  .  .  Quite  soon  after  he  (Eas- 
ling) fired  twice  out  of  his  revolver,  he  asked  me  for  this  revolver;  he 
said,  *Give  it  to  me';  after  I  gave  him  the  revolver,  he  shot  Mr.  Harvey 
with  it  or  shot  in  that  direction.  I  could  n't  tell  how  many  times.  .  .  . 
There  was  a  good  deal  of  shooting  there  in  the  instant,  or  minute,  or  a 
short  time.  Those  that  I  saw  were  all  pointed  at  Rolla  Harvey  as  he 
stood  there  in  the  hallway;  they  were  all  pointed  in  that  direction.  That 
is  the  reason  I  said  in  my  direct  examination,  'I  expected  to  see  him 
fall  dead  in  his  tracks  at  any  time';  you  could  not  understand  why  he 
was  n't  killed ;  they  were  all  shooting  at  him,  that  is  in  that  direction." 

After  Harvey  went  into  the  house,  the  witness  went  and  got 
a  shotgun  and,  at  the  direction  of  Easling,  took  a  position  in 
the  street  to  prevent  Harvey  from  escaping  from  that  side  of 
the  house. 

This  witness  also  testified : 

"I  heard  Easling  say  immediately  after  Milstead  fired  that  last  'shot, 
'Give  him  the  other  barrel.'  " 

In  regard  to  what  occurred  at  the  second  shooting,  Mr.  Mil- 
stead, the  man  who  fired  the  fatal  shot,  testified  : 

"After  Harvey  went  back  into  the  house,  I  went  from  there  to  my 
rooms  and  got  a  shotgun.  I  went  to  go  and  get  a  shotgun  because  Eas- 
ling told  me  to  go  and  get  a  gun,  if  I  ain't  mistaken.  .  .  .  When 
I  pulled  up  my  gun  and  shot  at  him,  he  stood  right  there  in  the  hall- 
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way.  I  aimed  right  at  him.  .  .  .  When  I  shot  he  staggered  back 
and  turned  into  the  room  out  of  my  sight.  My  shot  was  the  only  shot 
that  was  fired  at  that  time.  When  I  fired  that  shot,  Easling  was  stand- 
ing right  near  me.  ...  I  don't  remember  whether  Easling  said> 
'Give  him  the  other  barrel/  or  not.  I  would  n't  say  positive  whether  he 
told  me  to  shoot  again  or  not.  I  don't  recall  it  if  I  said  'No,  that  got  him.' 
I  don't  recall  it  if  I  said  it;  I  would  not  say  that  I  did  not  say  it. 

"During  the  lull  I  heard  Mr.  Easling  say;  'Well,  I  will  just  shoot  in 
the  window  once  and  see  if  I  can  raise  him.'  He  did  shoot,  I  couldn't 
say  whether  he  shot  into  the  window  or  not.  I  seen  the  shot  up  in  the 
kitchen  window  after  that." 

"Q.  Was  there  anybody  there,  either  Mr.  Harvey  or  his  wife,  or  those 
two  little  babies,  in  sight  of  you  at  the  time  that  shot  was  fired  by 
Easling  into  the  window?    A.   They  were  not." 

Referring  to  what  occurred  at  the  time  Harvey  was  killed,  he 
testified: 

"I  could  n't  say  how  long  it  was  after  Easling  fired  that  shot  before 
Mrs.  Harvey  appeared  in  the  hall.  ...  I  told  her  to  take  those 
children  back  and  go  back  into  the  house,  or  some  words  to  that  effect. 
She  did  that  immediately.  She  was  right  at  her  kitchen  door  and  stepped 
right  back  into  the  kitchen.  I  did  not  shoot  right  at  that  moment.  Har- 
vey was  standing  right  there  where  I  could  see  hinL  The  next  thing 
that  occurred  was  that  I  asked  him  to  come  out  and  surrender,  once  or 
twice.  I  don't  know  whether  he  heard  me  or  not.  He  made  no  reply. 
I  think  I  said:  'Throw  up  your  hands.'  I  didn't  see  him  if  he  started 
to  throw  up  his  hands.  I  never  seen  his  hand  if  it  was  up  there  so  as 
to  protect  his  body  from  shot.  I  think  his  hands  were  down  at  his  side. 
I  would  not  swear  positively  that  they  were  hanging  clear  down.  I  am 
not  positive  sure  where  they  were;  I  don't  think  they  were  on  his  breast, 
either  of  them." 

On  his  direct  examination  the  witness  Milstead  testified  that 
when  he  asked  Harvey  to  come  out  and  surrender, 

"he  kind  of  stepped  back  this  way,  dropped  his  hand  like  he  was  going 
into  his  pocket.  I  fired  the  shotgun.  I  shot  at  him  at  that  time  because 
I  thought  my  life  was  in  danger;  he  had  been  shooting  there  and  I 
did  n't  know  but  what  he  would  shoot  again." 

On  cross-examination  he  was  asked  whether  or  not  he  had 
testified  at  the  coroner's  inquest  that  his  instructions  were  to 
take  Harvey  dead  or  alive,  and  whether  he  had  not  answered : 

"The  marshal  told  me  that  if  he  can't — if  he  didn't  surrender  to 
shoot  him." 

His  answer  was : 

"Easling  told  me  that,  I  believe,  yes;  yes,  I  will  say  yes,  'if  he  didn't 
surrender.'    I  could  n't  say  that  he  also  told  me  to  shoot  him  regardless 
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of  whether  he  resisted  or  not,  I  could  n't  say  that  he  did.    I  would  n't  say 
that  he  didn't;  it  has  been  so  long  ago." 

He  had  known  Harvey  probably  twenty  years. 

"During  that  twenty  years  I  had  not  personally  any  knowledge  of  his 
ever  having  shot  anybody  or  committed  any  felony  or  stolen  anybody's 
property  or  been  a  violent,  turbulent  man." 

Webber,  who  testified  for  the  defense,  said  that  Easling  depu- 
tized him  to  guard  the  house  at  the  rear,  and  told  him  what  had 
happened.  From  one  o'clock  in  the  night  until  daylight  he 
stood  guard  alone,  except  for  a  short  time  when  O'Donnell  and 
the  marshal  were  there.  In  reference  to  his  instructions  lie 
said,  "I  kind  of  think  he  (Easling)  told  me  to  ishoot  if  he  (Har- 
vey) did  n't  surrender." 

Easling  was  dead  when  the  trial  took  place  more  than  two 
years  after  these  occurrences.  The  city  offered  evidence  to 
show  that  Harvey  bore  a  reputation  of  being  a  turbulent,  vio- 
lent, and  dangerous  man ;  that  in  1901  he  had  been  convicted 
of  larceny  in  Wyoming  and  served  a  term  of  t>yo  years  in  the 
penitentiary  there. 

The  plaintiff  introduced  witnesses  in  rebuttal  as  to  the 
character  and  reputation  of  Harvey  in  the  neighborhood  where 
he  had  resided. 

There  was  a  justice  of  the  peace  in  Bonner  Springs,  but  no 
warrant  had  been  issued  for  the  arrest  of  Harvey. 

The  jury  made  the  following  special  findings : 

"1.    What  persons  were  about  the  outside  of  the  City  Hall  in  Bonner 
Springs  on  the  night  of  December  17th,  1913,  or  in  the  morning  of  De- 
•cember  18th,  1913,  before  the  death  of  Harvey?   Webber,  Easling,  Law- 
rence, Milstead,  O'Donnell. 

"2.  Did  such  persons  leave  their  homes  and  assemble  at  the  City  Hall 
upon  the  call,  order  or  direction  of  any  one?    Yes. 

"3.  If  you  answer  the  last  question  in  the  affirmative,  upon  whose  call 
or  order  did  they  assemble  there?    Easling. 

"4.  At  the  time  in  question,  was  William  G.  Easling  an  appointed, 
qualified  and  acting  deputy  sheriff  of  Wyandotte  county,  Kansas?    Yes. 

"5.  For  what  purpose  were  said  persons  called  or  ordered  to  as- 
semble at  said  City  Hall?    To  arrest  Rolla  Harvey. 

"6.  Did  said  Harvey  on  the  night  of  December  17th,  1913,  while  in 
the  company  of  one  Rhodes,  on  Cedar  street,  in  the  city  of  Bonner 
Springs,  assault  William  G.  Easling  by  shooting  at  him?    No. 

"7.    Was  said  Harvey  armed  with  a  revolver  when  he  first  came  out 
upon  the  porch  of  the  City  Hall  on  the  morning  of  December  18th,  1913? 
We  think  he  was. 
2—102  Kan. 
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"8.  Did  said  Harvey  on  the  morning  of  December  18,  1913,  when  in- 
formed that  he  was  under  arrest  or  was  called  upon  by  the  marshal  to 
surrender  and  throw  up  his  hands  comply  with  such  request?  The  first 
time  he  did  not,  but  the  last  time  he  did. 

"9.  Did  said  Harvey  upon  being  informed  that  he  was  under  arrest 
or  throw  up  his  hands  by  said  William  G.  Easling,  hold  in  his  hand  or 
produce  a  revolver  and  shoot  with  the  same  at  said  W.  G.  Easling  or  the 
persons  with  him  at  the  time?  The  first  time  we  think  he  did,  but  the 
last  time  he  did  not. 

"10.  Did  said  Harvey  shoot  at  or  inflict  a  wound  upon  one  Webber  at 
said  time?  We  think  the  bullet  that  struck  Mr.  Webber  possibly  was 
fired  by  Harvey." 

The  contention  of  defendant  that  it  was  orror  to  overrule  a 
demurrer  to  the  evidence  is  argued  upor  nvo  grounds ;  first, 
that  the  petition  fails  to  state  a  cause  of  action  under  the  stat- 
ute which  imposes  upon  cities  and  towns  a  liability  for  injuries 
occasioned  by  the  acts  of  a  mob.  There  was  no  demurrer  to 
the  petition ;  besides,  it  stated  a  cause  of  action  under  the  stat- 
ute when  it  alleged  that  a  large  number  of  persons  congregated 
and  assembled  at  and  around  the  house  of  the  plaintiff  and  her 
liusband  within  the  limits  of  the  city ;  that  while  her  husband 
was  coming  out  of  his  house  at  their  direction  and  request,  the 
assemblage  of  persons  unlawfully  assaulted  him  with  shotguns 
and  revolvers  and  caused  his  death.  The  second  ground  upon 
which  it  is  urged  the  demurrer  was  well  taken  is,  that  there 
was  no  evidence  to  sustain  such  a  cause  of  action  when  plain- 
tiff rested  her  case.  If  the  petition  stated  a  cause  of  action 
under  the  statute,  the  evidence  was  sufficient  as  against  a  de- 
murrer, because  it  tended  to  prove  just  what  the  plaintiff  al- 
leged in  her  petition. 

The  main  contention  is  that  the  court  erred  in  not  directing 
a  verdict  for  the  defendant.  The  defendant  invokes  the  well- 
known  rule  that  where  an  officer  has  legal  authority  to  make 
an  arrest,  and  is  using  proper  means,  he  may  repel  force  with 
force;  and  if  the  person  resisting  is  necessarily  killed  in  the 
struggle,  the  homicide  is  justified,  and  a  corollary  to  the  same 
rule  to  the  effect  that  "duly  summoned  assistants  of  an  officer 
are  under  the  same  protection  of  the  law  that  is  afforded  to  the 
officer  who  has  process  in  his  hands."  Many  authorities  are 
cited  in  the  brief,  holding  that  where  an  officer  making  an  ar- 
rest for  a  felony  is  forcibly  resisted  he  is  not  limited  to  such 
force  as  is  necessary  to  protect  himself  from  death  or  great 
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bodily  harm,  but  may  stand  his  ground  and  use  such  force  as  is 
necessary,  or  apparently  necessary,  to  overcome  the  resistance 
offered,  even  to  the  extent  of  taking  life. 

Other  authorities  relied  upon  state  the  rule  as  to  the  power 
and  the  rights  of  an  officer  in  arresting  a  person  who  is  com- 
mitting a  public  offense  in  his  presence,  or  where  a  felony 
has  been  conmiitted,  and  the  officer  has  in  his  possession  a 
warrant  for  the  arrest.  The  officer  in  the  present  case  had  no 
warrant,  and  the  jury  has  found  that  no  felony  was  committed. 
There  was  some  conflict  in  the  evidence,  but  in  our  opinion 
there  was  abundant — perhaps  a^preponderance — ^to  sustain  the 
finding  in  favor  of  the  plaintiff,  that  all  that  Harvey  was  guilty 
of  the  night  before  his  death  was  in  assaulting  the  city  mar- 
shal and  knocking  him  down ;  and  that  the  only  revolver  shots 
on  that  occasion  were  fired  by  the  officer  himself. 

We  think  it  wa&  a  question  of  fact  for  the  jury  to  determine 
whether  the  crowd  of  men  around  Harvey's  house  that  morning 
were  acting  in  good  faith  in  attempting  to  make  his  arrest, 
and  killed  him  in  the  honest  belief  that  it  was  necessary  to 
kill  or  disable  him;  or  on  the  other  hand,  as  the  plaintiff 
claimed,  they  formed,  during  the  time  of  the  assemblage,  the 
purpose  and  intent  to  take  his  life,  and  that  in  carrying  out 
that  purpose  he  was  killed.  The  court  stated  the  law  fairly  on 
these  propositions  and  gave  admirable  instructions.  The  jury 
were  told  that  the  burden  of  proof  rested  upon  the  plaintiff 
to  establish  that  her  husband  met  his  death  at  the  hands  of  a 
mob;  and  unless  the  jury  believed  from  the  preponderance  of 
the  evidence  that  her  husband  was  so  killed,  no  recovery  could 
be  had  against  the  defendant ;  and  that  if  the  jury  believed  from 
a  preponderance  of  all  the  evidence  that  the  assemblage  about 
his  home  was  without  authority  of  law,  but  for  the  purpose 
and  with  the  intent  on  their  part  of  doing  violence  to  or  in- 
juring .plaintiff's  husband,  or  that  after  having  assembled  for 
the  purpose,  whether  lawful  or  otherwise,  they  thereafter 
formed  the  unlawful  purpose  of  injuring  the  said  Rolla  Harvey, 
and  while  so  assembled  they  did,  or  any  of  them  did,  inflict 
injury  upon  him  from  which  his  death  resulted,  they  should  find 
for  the  plaintiff. 

The  court  charged  that  the  fact  that  a  number  of  members 
of  a  lawfully  assembled  posse  in  attempting  to  effect  an  arrest 
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might  act  too  hastily,  or  unnecessarily  kill  a  person  sought  to  be 
arrested  within  the  limits  of  the  city,  would  not  render  the 
city  liable  for  the  death ;  in  order  that  a  liability  may  arise, 
the  posse,  after  having  lawfully  assembled,  must  have  aban- 
doned and  lost  its  character  as  such,  and  must  have  become  a 
mob.  They  were  charged  that  if  they  found  from  the  evidence 
that  Easling  was  a  deputy  sheriff,  or  city  marshal,  and  that 
Harvey  attempted  to  shoot  him  without  other  provocation  than 
being  accosted  in  the  nighttime  with  an  inquiry  ^s  to  his  pres- 
ence on  the  street  at  that  time  of  night,  or  words  to  that  effect, 
Harvey  was  guilty  of  a  felony,  and  that  Easling  had  the  right 
to  arrest  him  without  a  warrant,  and  to  call  on  any  citizen  or 
citizens  of  the  county  to  assist  him  in  making  such  arrest ;  and 
that  it  was  the  duty  of  any  citizen  or  citizens  to  obey  the  call 
and  to  act  under  the  orders  and  directions  of  Easling ;  and  that 
while  so  acting  they  were  clothed  with  the  same  duties,  re- 
sponsibilities and  protection  as  Easling,  and  the  defendant 
would  not  be  liable  for  their  acts. 

The  court  also  charged  that  in  the  face  of  a  resistance,  an 
officer  attempting  to  arrest  one  who  has  committed  a  felony 
is  not  required  to  fall  back,  but  on  the  contrary  is  justified  and 
encouraged  to  press  forward  and  vindicate  the  law  by  effecting 
the  arrest  or  apprehension  of  the  person.  In  another  instruc- 
tion the  jury  were  told  that  if  they  believed  from  the  evidence 
that  the  persons  present  at  the  time  Harvey  was  killed  were 
there  in  pursuance  of  the  call  of  a  deputy  sheriff  for  assistance, 
the  presence  of  citizens  so  assembled  would  not  constitute  a  mob 
as  defined  by  the  statute,  and  that  the  defendant  would  not  be 
liable  for  the  acts  of  such  citizens  in  attempting  to  arrest  or 
apprehend  Harvey, 

"even  though  you  should  find  that  the  acts  of  said  citizens  or  any  of 
them  were  not  excusable  on  the  ground  of  self-defense,  or  apparent 
necessity,  as  hereinbefore  explained,  and  your  verdict  should  be  for  the 
defendant,  unless  you  find  that  after  having  lawfully  assembled,  an  un- 
lawful intent  and  purpose  was  formed,  and  a  mob  constituted,  as  herein- 
before defined." 

These  instructions  state  the  law  contended  for  by  the  defend- 
ant with  respect  to  the  rights  of  an  officer  making  an  arrest 
without  process  where  a  felony  has  been  committed,  and  the 
protection  afforded  by  the  law  to  those  whom  such  officer  has 
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called  to  his  assistance.  As  already  observed,  the  jury  find 
that  no  felony  had  been  committed  by  RoUa  Harvey.  They  may 
have  believed  that  he  was  guilty  of  a  misdemeanor  or  the  viola- 
tion of  a  city  ordinance.  Under  the  instructions  of  the  court 
and  facts  which  the  jury  believed  were  shown  by  a  preponder- 
ance of  the  evidence,  they  may  haVe  found  that  the  assemblage 
was  lawful  at  first,  and  that  afterwards  those  assembled  united 
in  an  unlawful  purpose  to  injure  or  take  the  life  of  Harvey, 
unless  he  surrendered.  If  these  facts  were  true,  no  member  of 
the  assemblage  could  invoke  the  rule  that  he  was  protected 
by  reason  of  the  lawful  purpose  for  which  the  assemblage  was 
first  formed ;  nor  could  the  city  rely  for  a  defense  upon  the 
fact  that  the  assemblage  in  its  original  purpose  was  lawful. 

The  statute  defines  a  "mob"  as  "any  collection  of  individuals 
assembled  for  an  unlawful  purpose,  intending  to  injure  any 
person  by  violence,  and  without  authority  of  law"  (Gen.  Stat. 
1915,  §  3727),  and  the  statute  which  provides  for  the  punish- 
ment of  persons  participating  in  unlawful  assemblages  (Gen. 
Stat.  1915,  §  3674)  defines  an  unlawful  assemblage  as  "three 
or  more  persons"  who  "assemble  together  with  intent  to  do 
any  unlawful  act  with  force  and  violence  against  the  person  or 
property  of  another,  or  to  do  any  unlawful  act  against  the 
peace." 

In  the  quite  recent  case  of  Blakeman  v.  City  of  Wichita,  93 
Kan.  444,  144  Pac:  816,  it  was  held  that  under  these  statutes 
it  is  immaterial  what  the  primary  purpose  was  for  which  the 
persons  assembled,  "if  they  in  fact  formed  and  executed  the 
unlawful  purpose  after  they  were  brought  together."  (Syl. 
II 2.)  In  that  case  the  city  was  held  liable  for  the  acts  of  a 
mob,  comprised  wholly  of  persons  confined  in  the  city  prison, 
who  unlawfully  assembled  and  acted  together  in  assaulting  a 
fellow  prisoner  in  the  jail.  The  opinion  quotes  from  City  of 
MadisonvUle  v.  Bishop,  113  Ky.  106,  109,  the  following  lan- 
guage: 

"The  purpose  of  the  assembly,  or  the  aim  that  it  had  primarily  in 
view,  is  not  material,  if  it  was  in  fact  riotous  or  tumultuous,  and  the  city 
authorities  had  notice  of  it  and  ability  to  prevent  the  damage  it  did." 
(p.  448.) 

The  courts  have  always  been  jealous,  and  rightly  so,  of  any 
attempt  to  limit  unduly  the  exercise  in  good  faith  of  the  power 
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and  rights  the  law  has  conferred  upon  an  officer  of  the  peace 
in  the  discharge  of  his  duties ;  but  peace  officers,  Hke  all  other 
officers,  are  subject  to  human  frailties  and  passions;  so  long 
as  they  act  with  proper  motives  in  seeking  to  arrest  a  person 
charged  with  an  offense,  the  law  protects  them  -and  those 
summoned  to  assist,  even  though,  acting  hastily  or  upon  mis- 
taken judgment,  they  unnecessarily  take  the  life  of  the  person 
charged.  The  fact,  however,  that  the  assemblage  acts  under 
the  color  of  authority  as  a  posse  summoned  by  an  officer  will 
not  necessarily  and  of  itself  furnish  a  defense  to  a  city  in  an 
action  under  the  statute. 

'  This  court  cannot  declare  as  a  matter  of  law  that  the  as- 
semblage in  the  present  case  was  not  a  mob  within  the  meaning 
of  the  statute,  because  the  motive  which  actuated  the  assem- 
blage, not  only  at  the  time  it  was  assembled,  but  also  until  the 
death  of  plaintiff's  husband  was  brought  about,  was  a  question 
of  fact ;  and  if  on  this  vital  issue  reasonable  minds  might  draw 
different  conclusions  from  the  evidence,  we  are  bound  by  the 
verdict  of  the  jury.  It  certainly  cannot  be  said  that  the 
statute  affords  no  redress  in  a  situation  which  conceivably 
might  happen,  where  a  deputy  sheriff  or  city  marshal,  or  an 
assistant  city  marshal,  called  together  a  posse  to  assist  him  in 
making  an  arrest  for  a  misdemeanor,  intending  under  the 
guise  of  such  a  call  to  take,  and  did  take,  the  life  of  the  person 
charged,  on  the  pretense  that  he  was  resisting  arrest,  or  that 
they  or  some  of  them  were  in  danger  of  being  assaulted  by  him. 
In  some  of  the  large  cities  of  our  own  country  men  have  been 
known  to  conspire  with  officers  to  bring  about  the  death  of  a 
person  whom  they  desired  to  get  rid  of,  and,  in  carrying  out 
such  unlawful  purpose,  to  employ  the  pretense  that  the  person 
was  killed  while  resisting  an  arrest.  In  the  bandit  wars  in 
Mexico,  and,  if  some  of  the  stories  which  are  told  of  the  present 
world  war  are  true,  it  sometimes  happens  in  other  countries 
that  prisoners  of  war  have  been  shot  under  the  specious  pre- 
tense that  they  were  attempting  to  escape. 

There  is  some  complaint  in  reference  to  the  rejection  of 
testimony.  The  court  properly  limited  the  cross-examination 
of  plaintiff  to  matters  connected  with  her  testimony  in  chief. 
Some  of  the  testimony  rejected  was  hearsay.  Besides,  none  of 
the  evidence  concerning  which  complaint  is  made  was  brought 
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to  the  court's  attention  on  the  hearing  of  the  motion  for  a  new 
trial.  The  instructions  given,  as  abready  observed,  presented 
fairly  the  issues  raised  by  the  defense. 

Because  of  plaintiff's  neglect  to  present  a  verified  claim 
against  the  city,  it  is  conceded  that  she  was  not  entitled  to 
judgment  for  costs.  She  should  have  offered  in  the  lower  court 
to  release  the  judgment  for  costs  before  the  appeal  was  taken, 
and  we  think  it  is  proper  that  one-half  the  costs  in  this  court 
should  be  taxed  to  plaintiff. 

The  judgment,  except  as  to  costs  in  the  court  below,  is  af- 
firmed. 

Johnston,  C.  J.,  Marshall  and  Dawson,  JJ.,  dissent. 


No.  20,968. 

T.  H.  Griffith,  Appellant  and  Appellee,  v.  The  City  of 
Wichita,  Appellee,  and  The  Atchison,Topeka  &  Santa 
Fe  Railway  Company,  and  The  Wichita  Union  Terminal 
Railway  Company,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Damages — Obstructing  Access  to  City  Property — Instructions — Find- 
ings. In  an  action  for  damages  for  the  obstruction  of  access  to  prop- 
erty based  on  but  one  g:round,  it  was  error  to  permit  proof  of  another 
ground  and  to  give  instructions  and  submit  findings  pertaining  thereto, 
but  as  the  jury  separated  the  amounts  allowed  on  account  of  each,  the 
error  was  rendered  practically  harmless  as  that  part  of  the  judgment 
might  have  been  eliminated. 

2.  Same — Elements  of  Damages — Instructions,  Damages  were  permitted 
to  be  proved  on  the  basis  of  the  plaintiff's  right  to  occupy  a  part  of 
a  certain  street,  but  this  proof  was  eliminated  by  an  instruction  given 
and  the  error,  if  any,  was  thereby  neutralized. 

3.  Same — Special  Questions — No  Error  in  Submission.  Certain  special 
questions,  which  the  defendants  assert  were  not  within  the  range  of 
the  testimony,  were  submitted,  but  having  been  answered  in  accordance 
with  inferences  fairly  to  be  drawn  from  physical  facts  shown  by  the 
record  no  error  in  their  submission  is  disclosed. 

4.  Same — Joint  Liability  of  Defendants.  The  finding  that  one  of  the  de- 
fendants rearranged  certain  railroad  tracks,  thereby  obstructing 
travel  in  the  street,  did  not  relieve  the  other  defendant  from  responsi- 
bility therefor  in  view  of  another  finding  to  the  effect  that  such  re- 
arrangrement  was  a  part  of  the  general  enterprise  in  which  they  were 
both  engaged. 
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5.  Same — Inconsistent  and  Contradictory  Findings.  The  jury  expressly 
found  that  a  certain  depression  in  one  street  rendered  the  passage  of 
teams  and  vehicles  thence  into  another  street  impossible,  and  by  an- 
other finding  stated  with  equal  perspicuity  that  notwithstanding  such 
depression  it  would  have  been  practicable  for  teams,  wagons  and  other 
vehicles  to  pass  from  the  one  street  into  the  other.  Held,  that  such 
inconsistent  and  contradictory  findings  cannot  be  permitted  to  stand. 

6.  Same — Cause  of  Damages  as  Alleged  Not  Proven,  It  appearing  from 
the  entire  record  and  from  the  testimony  of  the  plaintiff  himself  that 
the  cement  wall  complained  of  as  a  barricade  did  not  have  the  effect 
to  increase  the  obstruction  to  travel,  it  is  held  that  the  plaintiff  cannot 
recover  on  account  of  the  erection  of  such  wall. 

7.  Same.  From  the  location  of  different  avenues  of  approach  shown  by 
the  record  and  from  the  space  in  the  street  occupied  by  the  plaintiff 
with  a  platform  or  a  loading  dock  in  front  of  his  own  buildings,  it  is 
held  that  he  is  not  shown  to  have  been  damaged  by  the  rearrangement 
of  railroad  tracks  complained  of. 

8.  Same — Claim  against  City — Not  Filed  in  StatiUory  Time.  The  claim 
for  damages  not  having  been  filed  with  the  city  clerk  in  the  time  re- 
quired by  the  statute,  the  judgfment  in  favor  of  the  city  must  for  this 
reason,  regardless  of  others,  be  affirmed. 

Appeal  from  Sedgwick  district  court,  division  No.  2 ;  THORN- 
TON W.  Sargent,  judge.  Opinion  filed  December  8, 1917.  Af- 
firmed  in  part  and  reversed  in  part. 

S.  B.  Amidon,  D.  M.  Dale,  and  S.  A.  Buckland,  all  of  Wichita, 
for  appellant  and  appellee  T.  H.  Griflith. 

William  R.  Smithy  Owen  J.  Wood,  both  of  Topeka,  for  appel- 
lant The  Atchison,  Topeka  &  Santa  Fe  Railway  Company; 
R.  R.  Vermilion,  Earle  W.  Evans,  Joseph  G.  Carey,  and  W.  F. 
Lilleston,  all  of  Wichita,  for  appellant  The  Wichita  Union  Ter- 
minal Railway  Company. 

O.  A.  Reach,  and  Robert  C.  Foulston,  both  of  Wichita,  for  ap- 
pellee The  City  of  Wichita. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  plaintiff  sued  the  railway  company,  the  termi- 
nal company  and  the  city  of  Wichita  for  obstructing  the  in- 
gress to  and  egress  from  his  two  wholesale  houses  fronting  on 
Fifth  avenue  and  recovered  a  judgment  for  $4,000  against  the 
two  companies,  the  verdict  being  in  favor  of  the  city. 
Douglas  avenue  is  intersected  by  Fifth  avenue  near  the  union 
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station,  and  the  plaintiff's  buildings  are  located  on  four  lots, 
each  25  feet  wide,  the  southern  line  of  which  tract  is  about  300 
feet  north  of  Douglas  avenue.  In  the  construction  of  the  Doug- 
las avenue  subway  as  a  part  of  the  union  station  enterprise, 
a  depression  was  made  which  the  jury  found  would  have  pre- 
vented teams  and  vehicles  from  passing  from  Fifth  street  upon 
Douglas  avenue  or  from  the  latter  upon  the  former.  The  de- 
pression was  about  a  foot  in  depth,  and  there  was  a  concrete 
curb  put  in  from  the  south  edge  of  the  sidewalk  to  the  street 
bed.  But  the  jury  also  found  that  but  for  a  certain  wall  across 
the  south  end  of  Fifth  avenue,"It  would  have  been  practicable 
for  teams,  wagons  and  other  vehicles  to  pass  from  Douglas 
avenue  into  Fifth  avenue  and  from  Fifth  avenue  into  Douglas 
avenue." 

This  wall  was  of  cement,  about  19  feet  long,  one  foot  thick 
and  five  or  six  feet  high  and  was  located  against  the  north 
side  of  the  sidewalk  along  the  north  line  of  Douglas  avenue. 
Certain  railroad  tracks  along  Fifth  ayenue  were  rearranged 
to  accommodate  the  condition  brought  about  by  the  construction 
of  the  union  station.  The  statement  of  facts  in  Campbell  v. 
City  of  Wichita,  101  Kan.  817,  is  referred  to  for  the  general 
features  of  the  situation. 

The  petition  alleged: 

"That  the  said  property  was  accessible  from  the  east  by  Fifth  avenue, 
and  from  the  west  by  an  alley  in  the  rear  of  said  building;  that  on  the 
4th  day  of  April,  1914,  these  defendants  and  each  of  them  did  entirely 
close  up  Fifth  avenue  and  did  erect  at  a  point  where  the  same  intersects 
Douglas  avenue  a  large  blockade,  to  wit:  a  cement  wall  several  feet 
high,  and  entirely  close  the  said  street  and  render  useless  the  same  as 
a  street  or  highway,.  .  .  .  and  that  by  the  erection  of  the  said  barri- 
cade as  aforesaid  the  same  wholly  impaired  and  destroyed  said  Fifth 
avenue  and  rendered  it  wholly  useless  as  a  public  highway  and  by 
said  obstruction  the  plaintiff  has  been  deprived  of  all  means  of  ingress 
and  egress  to  and  from  his  said  premises  from  the  east  end  thereof. 
.  .  .  That  by  reason  of  the  action  of  the  said  defendants  and  each 
of  them  in  closing  up  and  permitting  the  closing  of  said  street,  this 
plaintiff  has  been  damaged  in  the  sum  of  fifteen  thousand  ($15,000)  dol- 
lars. Plaintiff  further  alleges  that  ...  he  filed  with  the  said 
clerk  of  the  city  of  Wichita  ...  a  claim  against  said  city  of  Wichita 
to  the  specific  injury  aforesaid.    .    .    .'' 

One  of  the  instructions  requested  by  the  plaintiff  was : 

"The  jury  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  the  property  of  the  plaintiff  described  in  the  petition  has  been 
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depreciated  in  value  by  reason  of  the  erection  and  construction  of  the 
wall  or  bulwark  in  question,  then  you  are  instructed  that  the  plaintiff 
is  entitled  to  recover  the  amount  of  the  depreciation  in  value  so  sus- 
tained by  it  to  the  property  aforesaid  as  shown  by  the  evidence  and 
you  will  assess  such  sum  as  will  compensate  plaintiff  for  the  deprecia- 
tion in  value  so  sustained/' 

Yet  the  court  below,  over  the  persistent  objections  of  the  de- 
fendants, permitted  the  plaintiff  to  introduce  a  large  volume  of 
testimony  as  to  the  damage  claimed  to  have  been  caused  by  the 
rearrangement  of  the  tracks,  and  this  feature  is  prominent  also 
in  the  instructions  and  in  the  special  findings. 

In  answer  to  this  assignment  of  error  it  is  suggested,  among 
other  things,  that  the  claim  filed  with  the  city  clerk  was  set 
out  and  made  a  part  of  the  petition  and  contained  the  averment, 

''and  the  street  has  been  entirely  filled  by  said  railway  companies  and  the 
street  is  entirely  blocked,  and  claimant  is  entirely  shut  off  from  using 
said  property  for  said  purposes." 

But  the  entire  pleading  is  susceptible  to  the  one  contruction 
only — ^that  the  plaintiff  relied  on  the  wall  as  the  sole  ground 
of  recovery.  It  was  error  therefore  to  receive  the  testimony 
and  not  to  omit  the  instructions  and  findings  touching  the  re- 
arrangement of  the  tracks  as  an  element  of  damage,  for  the 
all-sufficient  reason  that  the  plaintiff  had  not  pleaded  it.  The 
jury,  however,  were  asked  to  and  did  separate  the  amount  of 
their  verdict  into  $2,500  on  account  of  the  wall  and  $1,500  for 
the  rearrangement  of  the  tracks,  and  the  error  as  to  that  part 
of  the  judgment  might  have  been  rendered  harmless  by  elimi- 
nation. 

It  is  complained  that  the  court  permitted  damages  to  be 
proven  on  the  basis  of  the  plaintiff's  right  to  occupy  a  part 
of  Fifth  avenue  with  his  dock,  but  by  the  instructions  this  was 
eliminated  and  the  error,  if  error  it  was,  thereby  lost  its  sting. 

The  court  is  criticised  for  submitting  of  its  own  motion  cer- 
tain special  findings  concerning  which  it  is  said  there  was  no 
testimony.  But  if  there  was  no  direct  evidence  there  were 
physical  facts  from  which  certain  inferences  as  to  the  wall 
(about  which  most  of  these  questions  were  asked)  might  be 
drawn,  and  no  error  in  this  respect  is  disclosed. 

The  terminal  company  urges,  that  as  the  jury  found  that  the 
tracks  were  rearranged  by  the  Santa  Fe,  this  of  necessity 
relieved  the  other  company  from  liability  therefor.    But  they 
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also  found  that  this  rearrangement  was  part  of  the  general 
scheme  of  elevation.    Hence,  no  error. 

In  the  motions  for  new  trial  each  of  the  defendant  companies 
complained  that  the  special  findings  were  inconsistent  with  one 
another.  One  of  the  nineteen  assignments  of  error  is  the  over- 
ruling of  the  motions  for  a  new  trial.  It  cannot  be  possible  that 
the  depression  in  Douglas  avenue,  as  already  described,  did  and 
at  the  same  time  did  not  prevent  the  passage  of  teams  and  ve- 
hicles from  one  street  into  the  other,  and  yet  the  jury  deliber- 
ately found  both  ways  on  this  point.  One  of  two  results  must 
inevitably  follow :  Either  the  erection  of  the  wall  did  not  de- 
stroy the  plaintiff's  ingress  and  egress  because  they  had  already 
been  destroyed,  or  else  the  two  defendants  are  required  to  pay 
$4,000  because  they  did,  although  they  did  not,  obstruct  the 
plaintifTn  ingress  and  egress  by  the  erection  of  the  wall.  This 
sort  of  Janus-faced  findings  will  not  do. 

The  plaintiff  himself  testified  that  for  fifteen  years  before 
the  construction  of  the  wall  Fifth  avenue  was  like  any  other 
street  in  Wichita,  except  that  the  Santa  Fe  had  one  or  two 
tracks  extending  down  the  street  to  a  certain  point  and  then 
veering  to  the  southeast  toward  the  old  depot,  making  the 
street  clear  of  tracks  soilCh  of  the  Potts  warehouses  and  that — 

"There  was  a  cement  wall  built  across  Fifth  avenue  at  the  inter- 
section of  Douglas  avenue,  shutting  off  all  traffic  by  teams  on  Fifth 
avenue." 

"Tracks  were  set  very  closely  together  and  extended  directly  down 
to  Douglas  avenue^,  cutting  out  this  slant  that  I  have  previously  de- 
scribed, thereby  closing  the  street  entirely." 

In  another  place,  on  cross-examination,  he  testified,  when 
asked  as  to  the  depreciated  value  of  his  property : 

"I  think  the  concrete  wall  was  the  last  straw.  That  is  what  did  the 
business.  I  think  that  was  the  culminating  thing  that  ruined  my 
property." 

As  to  the  depression  in  Douglas  avenue  he  testified : 

"I  think  it  was  depressed  about  a  foot  or  a  little  more.  There  was  a 
concrete  curb  put  in  from  the  south  edge  of  the  sidewalk  to  the  street 
bed,  and  it  is  in  there  now.  ...  If  there  was  no  provision  made  for 
bridging  it  would  cut  off  the  driving  of  teams  from  Douglas  avenue  up 
into  Fifth  avenue.  The  fact  that  the  curbing  was  put  in  from  the  edge  of 
the  sidewalk  down  to  the  street  bed  would  indicate  there  was  no  pro- 
vision for  a  driveway  from  Douglas  avenue  up  to  Fifth  avenue.  There 
was  no  driveway  put  in  there  to  my  knowledge." 
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In  view  of  this  evidence  and  one  of  the  findings  of  the  jury, 
both  of  which  are  clear,  to  the  effect  that  entrance  upon  Fifth 
avenue  from  Douglas  avenue  with  teams  and  vehicles  was  com- 
pletely obstructed,  regardless  of  the  concrete  wall  and  regard- 
less of  the  change  in  the  tracks  on  Fifth  avenue,  it  is  impos- 
sible to  see  how  the  building  of  the  wall  or  the  changing  of  the 
tracks  accentuated  the  fact  which  already  existed  or  added  any- 
thing to  what  was  already  a  complete  practical  obstruction  of 
ingress  and  egress. 

The  jury  found  that  at  the  time  of  the  wrongs  complained 
of  in  the  petition — 

"There  was  and  has  ever  since  been  a  public  and  dedicated  street 
thirty-five  feet  wide  situated  between  the  plaintiff's  property  and  Doug- 
las avenue,  and  extending  west  from  Fifth  avenue  to  and  intersecting 
with  an  alley  or  passageway  running  north  past  pladntiff's  property 
to  First  street." 

Also  that — 

''There  has  ever  since  been  a  dedicated  and  public  alley  fifteen  feet 
wide,  extending  north  from  Douglas  avenue  to  and  intersecting  with  this 
thirty-five  foot  street." 

The  blueprint  set  out  in  the  abstract  shows  plainly  that  there 
is  a  fifteen-foot  alley  running  north  about  137  feet  from  Doug- 
las avenue  one-half  block  west  of  the  wall  in  controversy,  there 
entering  the  street  thirty-five  feet  wide  running  east  to  Fifth 
street,  and  an  alley  twenty  feet  wide  running  north  to  First 
street,  so  that  the  only  obstruction  the  wall  in  question  could 
have  caused,  aside  from  the  depression  in  Douglas  avenue, 
would  be  to  divert  the  travel  one-half  block  west ;  whence  by 
going  137  feet  north  there  would  be  access  by  a  street  thirty- 
five  feet  wide  east  to  Fifth  avenue,  thence  north  by  the  plain- 
tiff's property.  It  would  seem  from  the  opening  statement 
and  from  the  plaintiff's  testimony  that  he  claims  to  have  been 
injured  by  additional  tracks  being  laid  in  the  street  east  of 
his  property,  but  it  is  undisputed  that  the  plaintiff  himself 
built  a  dock  or  platform  ten  feet  wide  east  of  his  buildings  on 
what  would  be  the  sidewalk  if  there  was  one  in  Fifth  avenue, 
no  part  on  his  ground,  as  he  testified  himself : 

'That  dock  is  built  of  stone  and  brick  and  has  piers  of  white  oak, 
I  think,  in  it,  and  the  surface  of  it  is  two-inch  oak  so  that  it  makes  a  per- 
manent structure  there.     The  Santa  Fe  tracks  are  east  of  t^is  dock. 
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...  I  did  not  use  Fifth  avenue  for  the  purpose  of  driving  teams  up  to 
the  east  edge  of  my  dock.  Just  to  get  the  freight  out  of  the  cars  or  to 
get  it  into  the  cars." 

In  view,  therefore,  of  the  plaintiff's  own  obstruction  of  Fifth 
avenue  and  the  other  matters  already  referred  to,  it  is  im- 
possible to  see  how  he  can  rightly  claim  damages  for  the  rear- 
rangement of  the  tracks  or  the  erection  of  the  concrete  wall. 

The  plaintiff  appeals  from  the  judgment  in  favor  of  the  city, 
but  as  the  jury  found  on  sufficient  evidence  that  the  claim  for 
damages  against  the  city  had  not  been  filed  in  time,  the  judg- 
ment in  favor  of  the  city  must  for  this  reason  alone  be  affirmed. 
(Campbell  v.  City  of  Wichita,  101  Kan.  817,  168  Pac.  833.) 

The  judgment  against  the  other  defendants  is  reversed  with 
directions  to  enter  judgment  in  their  favor. 


No.  20,992. 

J.  J.  Walsh,  Appellant,  v.  The  Kansas  Fuel  Company, 
Appellee,  and  W.  H.  Barrett. 

SYLLABUS  BY  THE  COURT. 

1.  Mining  Coal — Uita/mbigiums  Contract — Conatruction — Matter  for  the 
Court.  Where  a  contract  is  not  ambigruous,  and  there  is  no  charge  of 
fraud,  accident,  or  mistake,  the  intention  of  the  parties  must  be  as- 
certained from  the  contract,  and  its  construction  is  a  matter  of  law 
for  the  court  and  should  not  be  submitted  to  the  jury. 

2.  Same — Subsidence  of  Surface — Damages — Statute  of  lAmitationa, 
An  action  for  damages  caused  by  the  subsidence  of  the  surface  of 
land,  brought  about  by  mining  coal  therefrom,  is  not  barred  by  the 
statute  of  limitations  until  two  years  have  elapsed  after  the  surface 
has  subsided. 

3.  Same — Judgment — Supported  by  Evidence.  There  was  evidence  which 
tended  to  show  that  the  surface  of  the  land  had  subsided  in  250  or 
260  different  places  within  two  years  prior  to  the  commencement  of 
this  action,  and  there  was  also  evidence  which  tended  to  show  the  de- 
crease in  the  value  of  the  surface  of  the  land  caused  by  the  subsidence 
of  that  surface. 

Appeal  from  Wilson  district  court;  James  W.   Finley, 
judge.    Opinion  filed  December  8,  1917.    Reversed. 
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C.  A.  McNeill,  Maurice  McNeill,  both  of  Columbus,  and  P.  C. 
Young,  of  Fredonia,  for  the  appellant. 

Al  F.  Williams,  S.  L.  Walker,  both  of  Columbus,  and  W.  R. 
Thurmond,  of  Kansas  City,  Mo.,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  In  this  action  the  plaintiff  seeks  to  recover 
damages  for  the  subsidence  of  the  surface  of  real  property, 
caused  by  mining  coal  therefrom.  Judgment  was  rendered  in 
favor  of  the  defendants,  and  the  plaintiff  appeals  from  the 
judgment  in  favor  of  the  Kansas  Fuel  Company. 

Under  a  lease,  the  Kansas  Fuel  Company  mined  coal  from 
land  owned  by  the  plaintiff.  Mining  operations  under  that, 
lease  were  commenced  in  1903  and  continued  until  about  April 
1, 1912.  After  the  coal  had  been  taken  from  the  land,  portions 
of  the  surface  thereof  subsided,  or  caved  in.  The  cave-ins  oc- 
curred repeatedly  from  the  beginning  of  mining  operations 
until  the  commencement  of  this  action.  This  action  was 
brought  to  recover  damages  for  all  the  cave-ins  that  had  oc- 
curred within  twenty  months  prior  to  April  20,  1912. 

1.  Complaint  is  made  of  an  instruction  in  which  the  court 
told  the  jury  that  the  plaintiffs  intention  to  waive  subjacent 
support  was  a  question  of  fact  for  them  to  determine  from  the 
lease,  acts  and  conduct  of  the  parties  in  relation  thereto.  That 
instruction  was  as  follows : 

**You  are  instructed  as  a  matter  of  law  that  the  owner  of  real  estate 
who  leases  the  same  for  mining  purposes,  nevertheless  has  the  right  to 
subjacent  support  of  the  surface.  And  he  will  not  be  deemed  to  have 
waived,  conveyed  or  lost  such  right,  unless  it  appears  from  the  language 
used  in  the  lease  or  conveyance  that  it  was  the  intention  to  convey  that 
also.  The  matter  of  construing  a  contract  or  other  written  instrument 
is  a  matter  to  be  disposed  of  by  the  court;  and  you  are  instructed  that 
according  to  the  terms  and  condition  of  the  mining  contract  or  lease  en- 
tered into  between  the  plaintiff  and  defendant  W.  H.  Barrett,  it  does  not 
clearly  appear  to  have  been  the  intention  of  the  plaintiff  J.  J.  Walsh  to 
convey  his  rights  to  the  subjacent  support  to  the  surface  of  the  land 
leased.  The  question  as  to  whether  or  not  such  was  his  intention  is  a 
question  of  fact  for  you  to  determine  from  the  lease  and  the  acts  and 
conduct  of  the  parties  in  relation  thereto  at  the  time  of  making  and  sub- 
sequent thereto.  Should  you  believe  from  all  the  evidence  that  it  was  the 
intention  of  the  plaintiff  Mr.  Walsh  to  convey  the  right  to  subjacent 
support  to  the  surface,  then  and  in  such  an  event  he  can  recover  nothing 
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in  this  action,  and  your  verdict  should  be  for  the  defendants.  And  in  de- 
termining the  intent  of  Mr.  Walsh  at  the  time  the  lease  was  made,  you 
have  the  right  to  take  into  consideration  all  his  subsequent  acts  and  con- 
duct in  relation  thereto  as  shown  by  the  evidence,  and  determine  there- 
from what  his  intention  may  have  been  at  the  time  the  lease  was  made. 
Or  if  you  should  believe  that  Mr.  Walsh  knew,  at  the  time  of  the  making 
of  the  lease,  that  the  coal  could  not  be  successfully  removed  from  his 
land  without  destroying  the  subjacent  support  to  the  surface,  then  and 
in  such  an  event  you  should  return  a  verdict  in  favor  of  the  defendants." 

The  last  half  of  the  instruction  is  the  part  of  which  com- 
plaint is  made.  The  complaint  is  well  founded.  The  intention 
of  Walsh  was  expressed  in  his  contract,  and  unless  that  con- 
tract was  ambiguous  no  evidence  was  admissible  to  alter,  vary 
or  contradict  any  of  its  terms ;  and  the  question  of  the  inten- 
tion of  the  parties,  at  the  time  the  contract  was  signed,  should 
not  have  been  submitted  to  the  jury.  In  Walsh  v.  Fuel  Co.,  91 
Kan.  310,  137  Pac.  941,  a  former  appeal  in  this  action,  this 
court  said: 

"Where  the  owner  of  land  retains  the  surface  estate  and  conveys  the 
estate  in  minerals  thereunder,  he  may  convey  or  waive  the  right  of  sub- 
jacent support  for  the  surface,  but  such  conveyance  or  waiver  should  not 
be  implied  unless  the  language  of  the  instrument  of  conveyance  is 
appropriate  therefor  and  clearly  indicates  such  to  be  the  intention  of  the 
parties  to  the  conveyance."     (Syl.  If  2.) 

And  in  the  opinion  said : 

"The  contract  in  this  case  ts  not  ambiguous  in  the  usual  sense." 
(p.  313.) 

To  show  that  the  plaintiff  waived  subjacent  support,  the 
Kansas  Fuel  Company  relies  on  the  following  language  con- 
tained in  the  lease : 

"Said  second  party  to  work  and  mine  said  coal  in  a  good,  careful, 
and  workmanlike  manner,  and  not  leave  unnecessarily  any  coal  which 
should  be  and  can  be  mined  with  safety  to  the  mine  and  miner,  and  said 
second  party  shall  not  be  required  to  work  low  places  or  rolls  which 
cannot  be  mined  except  at  a  loss." 

The  language  quoted  does  not  clearly  indicate  any  intention 
on  the  part  of  the  plaintiff  to  waive  the  right  to  subjacent 
support  for  the  surface  of  the  land.  That  question  was  dis- 
posed of  on  the  former  appeal. 

The  instruction  was  misleading  and  should  not  have  been 
given.  The  terms  of  the  lease  cannot  in  any  way  be  altered, 
varied,  or  contradicted,  except  for  fraud,  accident,  or  mistake. 
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None  of  these  things  was  alleged,  and  no  attempt  was  made 
to  prove  any  of  them. 

2.  Another  complaint  is  made  of  the  following  instruction : 
"You  are  instructed  that  in  estimating  the  damages  that  may  have 

occurred  within  the  two  years  as  heretofore  pointed  out,  you  are  not 
to  count  the  damages  from  the  time  you  may  have  found  the  cave-ins 
to  have  occurred,  but  you  are  to  count  the  damage  on  from  the  time 
when  the  coal  may  have  been  removed.  Therefore,  you  are  instructed 
that  if  you  And  for  the  plaintiff,  he  can  only  recover  for  the  damages 
to  such  portion  of  the  land  as  to  which  the  coal  may  have  been  removed 
within  the  two  years  next  preceding  April  20,  1912." 

The  instruction  was  erroneous.  In  Audo  v.  Mining  Co.,  99 
Kan.  454,  162  Pac.  344,  it  was  held  that  a  cause  of  action  for 
damages  caused  by  the  subsidence  of  land  into  excavations 
made  by  a  mining  company  did  not  accrue  until  the  land  sub- 
sided. It  is  only  just  to  say,  however,  that  the  present  action 
was  tried  before  the  opinion  in  the  Audo  case  was  handed 
down. 

Complaints  are  made  of  other  instructions,  but  they  are 
not  deemed  of  sufficient  importance  to  require  special  atten- 
tion. 

3.  The  Kansas  Fuel  Company  attempts  to  answer  the 
complaint  concerning  the  instructions  by  arguing  that  there 
was  no  evidence  to  show  the  number  of  cave-ins  that  had  oc- 
curred within  two  years,  or  within  twenty  months,  prior  to 
the  commencement  of  this  action,  and  by  arguing  that  there 
was  no  evidence  to  segregate  the  damages  caused  by  the  cave- 
ins  that  had  occurred  within  the  two  years  or  twenty  months 
prior  to  the  commencement  of  this  action  from  the  cave-ins 
that  had  occurred  during  the  entire  period  covered  by  the  min- 
ing operations  of  the  fuel  company.  On  the  contrary,  the  ab- 
stract shows  that  there  was  evidence  which  tended  to  prove 
that  250  or  260  cave-ins  had  occurred  within  the  periods 
named.  The  abstract  also  shows  that  there  was  evidence 
which  tended  to  prove  the  value  of  the  land  at  the  beginning 
and  at  the  end  of  those  periods.  That  evidence  also  tended  to 
show  that  the  value  of  the  land  had  decreased  materially  dur- 
ing that  time,  and  that  the  decrease  in  value  had  been  caused 
by  the  cave-ins. 

The  judgment  is  reversed  and  a  new  trial  is  directed  as  to 
the  Kansas  Fuel  Company. 
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No.  21,038. 

Harbor  Business  Blocks  Company,  Appellant,  v.  Elizabeth 
Gregory,  AppeUee. 

SYLLABUS  BY  THE  COURT. 

1.  EviDENCB — Affidavit — Notice  of  Their  Intended  Use  on  Trial — Serv- 
ice on  Nonresident,  Under  section  850  of  the  civil  code,  which  au- 
thorizes the  use  of  affidavits  as  evidence  under  certain  limitations,  and 
provides  that  copies  of  such  affidavits  must  be  served  upon  the  ad- 
verse party  or  his  attorney  at  least  ten  days  before  the  trial,  service 
of  copies  of  affidavits  is  sufficiently  made  when  they  are  delivered  to 
the  adverse  litigfant  personally,  at  his  principal  place  of  business, 
even  although  that  may  be  outside  the  state. 

2.  Deq>s  —  Deposited  in  Escrow — Rescission  of  Contract — Fraud — No 
Title  Peases,  When  deeds  to  real  estate  are  deposited  in  escrow,  to  be 
delivered  to  the  grantee  upon  completion  of  payment  therefor,  the 
title  to  the  property  does  not  pass  unless  full  payment  is  made;  and 
where  the  grantee  has  a  good  defense  to  an  action  fof  the  balance  due 
on  the  purchase  price,  based  on  the  fraud  and  misrepresentation  of  the 
grantor,  and  rescinds  the  contract  of  purchase,  no  formal  offer  to 
reconvey  the  property  is  required. 

Appeal  from  Jewell  district  court;  Richard  M.  Pickler, 
judge.    Opinion  filed  December  8,  1917.    Affirmed. 

David  Ritchie,  of  Salina,  for  the  appellant. 
D.  M.  McCarthy,  J.  R.  White,  both  of  Mankato,  F.  W.  Mahin, 
and  /.  M.  Mahin,  both  of  Smith  Center,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiff,  a  corporation  doing  business  in 
California,  brought  this  action  against  the  defendant  to  re- 
cover on  six  promissory  notes  executed  by  her  as  part  payment 
for  certain  town  lots  in  Contra  Costa  county^  California,  on 
the  east  6ide  of  San  Francisco  Bay.  The  sale  of  the  lots  to 
defendant  was  effected  through  the  fraud  and  misrepresenta- 
tion of  plaintiflTs  agents.  It  would  serve  no  purpose  to  give 
the  details  of  the  swindle.  Let  it  suffice  to  say  that  it  was  of 
that  familiar,  high-handed  type  which  prompted  the  Golden 
State  to  enact  its  blue  sky  laws  and  its  more  recent  legisla- 

a— 102  Kan. 
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tion  for  the  licensing  and  bonding  of  reputable  real-estate 
agents  and  for  the  suppression  of  all  others. 

The  defendant  answered,  setting  up  fraud  and  misrepresen- 
tation, and  in  a  cross-petition  demanded  the  return  of  certain 
moneys  paid  by  her  to  plaintiff  on  account  of  these  town-lot 
transactions.    She  prevailed. 

Plaintiff  appeals,  and  urges  as  error  the  admission  in  evi- 
dence of  certain  affidavits  filed  by  defendant.  These  affidavits 
were  procured  in  California  by  one  of  defendant's  attorneys 
who  went  to  that  state  seeking  evidence  touching  the  swindle 
which  had  been  perpetrated  on  his  client.  His  mission  was 
remarkably  successful.  Several  persons  who  knew  the  facts, 
even  some  who  had  helped  to  perpetrate  the  fraud  upon  Mrs. 
Gregory,  made  affidavits.  These  were  forwarded  to  Jewell 
county,  Kansas,  to  be  filed  in  court  as  provided  by  statute 
(Civ.  Code,  §350,  Gen.  Stat.  1915,  §7254),  and  upon  being 
:apprised  by  a  telegram  from  his  associate  counsel  that  the  affi- 
davits were  on  file,  the  attorney  who  gathered  the  affidavits 
promptly  served  copies  of  them  upon  the  plaintiff  at  its  prin- 
vcipal  office  in  San  Francisco. 

The  statute  authorizing  this  sort  of  evidence  reads  as  fol- 
lows: 

"An  affidavit  may  be  used  to  verify  a  pleading,  prove  the  service  of  a 
summons,  subpoena,  notice  or  other  process  in  an  action,  to  obtain  a  pro- 
visional remedy,  an  examination  of  a  witness,  a  stay  of  proceedings,  or 
upon  a  motion,  or  in  any  other  case  permitted  by  law.  Affidavits  may 
also  be  used  on  the  trial  of  an  action  subject  to  the  following  conditions: 
The  affidavit  shall  be  filed  in  the  office  of  the  clerk  of  the  court  and  a  copy 
thereof  served  on  the  adverse  party  or  his  attorney  of  record  at  least  ten 
days  before  the  day  of  trial.  If  within  five  days  after  such  service  the 
adverse  party  gives  notice  in  writing  that  he  desires  to  cross-examine 
the  witness  whose  affidavit  has  been  filed,  or  that  he  denies  the  truth  of 
the  matter  stated  in  such  affidavit,  such  affidavit  shall  not  be  admitted  in 
evidence  but  the  .testimony  of  the  witness  must  be  given  orally  or  by 
deposition.  If  such  notice  be  not  given,  the  affidavit  may  be  read  in 
evidence  at  the  trial.  The  court  may  tax  the  costs  of  the  attendance  or 
deposition  of  any  witness  against  a  party  who  needlessly  or  unreasonably 
causes  such  costs."     (Civ.  Code,  §  360.) 

It  is  contended  that  since  the  statutes  of  this  state  have  no 
extraterritorial  effect,  the  service  of  copies  of  the  affidavits  on 
plaintiff  personally  in  San  Francisco  was  without  effect.  Coun- 
sel for  plaintiff  frankly  admit  that  they  can  find  no  decided 


Digitized  by  VjOOQIC 


Vol.  102.  JULY  TERM,  1917.  35 

Business  Blocks  Co.  v.  Gregory. 

case  supporting  their  view  of  closer  analogy  to  the  one  at  bar 
than  that  of  The  State  v.  Simmons,  39  Kan.  262,  18  Pac.  177, 
where  it  was  held  that  an  attachment  issued  out  of  a  Kansas 
court  did  not  authorize  a  Kansas  sheriff  to  arrest  delinquent 
witnesses  in  another  state  and  to  bring  them  into  the  jurisdic- 
tion of  the  state  and  district  court.  That  question  and  the  one 
at  bar  are  widely  different.  Service  upon  an  adverse  party  to 
a  lawsuit  of  a  copy  of  an  affidavit,  motion,  or  the  like,  which 
has  been  filed  in  a  pending  case,  is  not  in  any  strict  sense  a 
writ  or  process  of  a  court.  If  it  be  treated  as  a  process  at  all, 
it  is  but  a  minor  and  informal  one ;  it  is  not  an  initial  process 
such  as  is  necessary  to  institute  an  action.  It  will  be  noted 
that  in  initial  processes  like  the  service  and  return  of  sum- 
mons the  code  descends  into  details,  while  no  such  particu- 
larity is  specified  in  the  matter  of  service  of  notices  of  mo- 
tions, the  filing  of  affidavits,  and  the  like.  The  court  holds 
that  the  statute  authorized  the  service  of  the  copies  of  the 
affidavits  upon  the  adverse  party  personally,  ,no  matter  where 
it  might  reside. 

It  is  argued  that  cases  may  arise  where  the  adverse  litigant 
might  reside  so  far  away  from  the  court  where  his  cause  was 
pending  that  it  would  be  impossible  for  him  to  give  notice 
within  five  days  of  his  desire  to  cross-examine  the  witnesses 
who  made  the  affidavits.  That  class  of  cases  can  readily  be 
dealt  with  in  the  exercise  of  the  trial  court's  judicial  discre- 
tion as  they  arise,  and  doubtless  the  trial  court  would  continue 
the  case  where  justice  required  it  so  that  the  witnesses  could 
be  cross-examined.  That  is  what  the  court  did  in  the  case  at 
bar.  When  the  sufficiency  of  the  service  of  copies  of  the  affi- 
davits upon  the  plaintiff  in  San  Francisco  was  challenged, 
the  trial  court  continued  the  cause  so  that  the  depositions  of 
the  witnesses  might  be  taken  formally,  and  they  were  so  taken. 

Another  error  urged  by  plaintiff  was  based  upon  the  insuffi- 
ciency of  defendant's  tender  of  the  return  of  the  papers,  deeds, 
etc.,  deposited  in  escrow  in  San  Francisco,  to  effect  a  rescis- 
sion of  the  contract.  It  is  insisted  that  a  reconveyance  of  the 
town  lots  by  defendant  was  necessary.  We  think  not.  The 
deeds  to  the  property  were  not  delivered  to  defendant.  They 
were  not  to  be  delivered  to  her  until  she  had  paid  the  promis- 
sory notes  sued  on  in  this  action.    The  conditions  of  the  escrow 
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SO  provided.  The  title  did  not  pass,  and  hence  no  formal  re- 
conveyance by  deed  was  required.  (Roberts  v.  MvUenix,  10 
Kan.  22;  Pomeroy  v.  Insurance  Co.,  86  Kan.  214,  120  Pac. 
344.)  (See,  also,  Baker  v.  Snavely,  84  Kan.  179, 114  Pac.  370 ; 
16  Cyc.  578;  10  R.  C.  L.  627,  628.)  Under  the  circumstances 
of  this  case,  even  if  there  had  been  no  conditional  deposit  of 
the  deeds  in  escrow  but  a  direct  delivery  to  the  defendant,  her 
written  notice  to  plaintiff,  repudiating  and  rescinding  the 
contract  for  fraud  and  deceit  and  offering  "to  do  all  things 
necessary  to  effect  the  return  to  you  of  the  deeds,"  etc.,  "to- 
gether with  all  things  of  value  received  by  me  in  such  transac- 
tion," was  sufficient.  (Thayer  v.  Knote,  59  Kan.  181,  52  Pac. 
433;  KUngman  v.  Gilbert,  90  Kan.  545,  554, 135  Pac.  682.) 
The  judgment  is  affirmed. 


No.  21,057. 

Bertram  Brice-Nash,  Appellant,  v.  The  Hutchinson  Inter- 
urban  RAmwAY  Ck)MPANY,  AppeUee. 

SYLLABUS  BY  THE  COURT. 

1.  Nbgligence — Action  Dismissed — New  Action  Begun — New  Causes  of 
Action — Statute  of  Limitations.  A  plaintiff  whose  action  is  disposed 
of  otherwise  than  on  the  merits  cannot  in  a  new  action  brought  within 
a  year  engraft  causes  that  are  barred  upon  causes  pleaded  in  the  first 
action  that  are  not  barred. 

2.  Same.  Herein  it  is  held  that  the  cause  of  action  stated  in  the  second 
action  is  substantially  the  same  as  that  pleaded  in  the  first. 

8.  Same — Fvndvngs  Contrary  to  Evidence — New  Trial,  A  verdict  of  the 
jury  must  be  set  aside  where  special  findings  material  to  its  support 
are  determined  by  the  court  to  be  contrary  to  the  evidence. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  December  8, 1917.    Affirmed. 

E.  L.  Burton,  of  Parsons,  and  Harry  Brice,  of  Cimarron, 
for  the  appellant. 

C.  M.  WUUams,  and  D.  C.  MartindeU,  both  of  Hutchinson, 
for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  was  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  riding 
on  one  of  defendant's  street  cars.  The  verdict  of  the  jury  in 
favor  of  the  plaintiff  was  set  aside  by  the  court  and  a  new 
trial  granted,  from  which  order  the  plaintiff  appeals. 

The  accident  occurred  on  Mam  street  in  Hutchinson,  Kan., 
where  the  defendant  maintains  a  dbuble-track  railway.  On 
October  4,  1911,  plaintiff  was  riding  on  a  street  car  going 
north,  which  was  about  to  stop  at  a  crossing,  and  plaintiff's 
arm  protruding  from  a  window  was  struck  by  a  car  going 
south  on  the  other  track.  He  began  an  action  on  February  16, 
1912,  to  recover  for  the  injury,  which  was  dismissed  on  Jan- 
uary 15,  1915.  The  present  action  to  recover  damages  was 
brought  on  October  25,  1915. 

In  the  first  action  plaintiff  alleged  as  grounds  of  negligence 
the  nearness  of  the  tracks;  the  insufficiency  of  the  clearance 
between  the  cars  on  the  tracks;  that  the  windows  were  not 
screened,  but  only  protected  by  bars  five  inches  apart;  and 
that  a  violent  jerk  of  the  car  pushed  his  arm  between  the  bars, 
and  it  was  caught  and  crushed  by  the  passing  car.  In  the  last 
petition  the  negligence  alleged  was  the  nearness  of  the  tracks ; 
the  insufficiency  of  the  clearance  between  the  cars ;  the  rough- 
ness of  the  tracks  at  the  place  of  the  accident;  the  violent 
checking  of  the  speed  of  the  car,  which  threw  his  arm  out  of 
the  window ;  and  that  the  bars  across  the  window  were  not  of 
sufficient  height  to  keep  the  arms  of  passengers  from  project- 
ing over  them.  He  also  added  that  the  motorman  on  the  south- 
bound car  had  time  and  opportunity  to  have  seen  the  plaintiff's 
arm  and  realized  his  peril  before  his  car  caught  the  plaintiff's 
arm. 

On  the  trial  the  following  special  findings  of  fact  were 
made : 

"Q.  1.  If  you  find  that  the  defendant  was  negligent  in  this  case, 
how  and  in  what  manner  was  defendant  negligent?  A.  Cars  too  close 
together  and  bars  on  windows  not  high  enough. 

"Q.  2.  If  you  find  that  the  defendant  was  negligent  then  what  acts 
of  defendant  constituted  the  negligence  so  found  by  you.  A.  By  not 
properly  maintaining  their  track  and  not  properly  barring  their  win- 
dows. 
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"Q.  3.  Did  the  defendant  have  the  windows  of  the  car  in  which 
plaintiff  was  riding  properly  guarded  by  iron  bars  across  said  windows? 
A.   No. 

"Q.  4.  ^f  you  answer  the  last  question  in  the  negative  then  in  what 
respect  were  said  windows  not  properly  g^uarded?  A.  By  bars  not  being 
high  enough." 

On  motion  of  the  defendant  the  court  set  aside  findings  1 
and  2  because  they  were  not  sustained  by  the  evidence,  and 
then  granted  a  new  trial  of  the  cause.  In  the  ruling  the  court 
stated  that  the  new  trial  was  granted  upon  the  ground  that  the 
jury  had  based  its  findings  upon  negligence  which  was  not  an 
issue  in  the  case,  and  for  which  the  defendant  could  not  be 
held  liable  under  the  issues  in  the  present  action. 

The  plaintiff  appeals  and  insists  that  the  ground  upon  which 
a  new  trial  was  granted  was  not  tenable.  He  insists  that  the 
language  of  the  court  in  the  ruling  indicated  that  the  new  trial 
was  granted  on  the  theory  that  the  verdict  was  based  on  negli- 
gent acts  not  pleaded  in  the  first  action — ^that  the  new  acts  of 
negligence  pleaded  were  barred  by  the  statute  of  limitations. 
However  that  may  be,  the  verdict  of  the  jury  could  not  be 
allowed  to  stand.  The  court  decided  that  finding  2  was  con- 
trary to  the  evidence,  and  as  findings  3  and  4  involved  the 
same  element  it  necessarily  follows  that  these  findings  are 
also  without  sufficient  support.  If  there  was  no  evidence  to 
support  finding  2 — that  the  defendant  did  not  properly  bar 
its  windows — ^there  was  not  sufficient  evidence  to  support  find- 
ings 3  and  4 — ^that  the  windows  were  not  properly  guarded 
by  iron  bars  across  them,  and  that  the  bars  were  not  high 
enough  to  afford  protection.  These  were  important  findings, 
and  being  contrary  to  the  evidence,  the  court  could  do  no  other 
than  to  set  the  verdict  aside. 

Under  the  pleadings  it  can  hardly  be  said  that  a  new  and 
distinct  ground  of  recovery  was  stated  in  the  last  petition.  It 
is  true  that  a  plaintiff  whose  action  is  disposed  of  otherwise 
than  on  the  merits  cannot  in  a  new  action  brought  within  a 
year  engraft  causes  that  are  barred  upon  those  pleaded  in  the 
first  action  which  are  not  barred.  The  causes  of  action  pleaded 
in  the  second  case  must  be  substantially  the  same  as  those  in 
the  first.  Here  the  second  was  substantially  the  same  as  the 
first.  In  both  there  were  averments  of  defects  in  the  tracks, 
insufficiency  of  clearance,  violent  checking  and  jerking  of  the 
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car  by  which  the  arm  of  plaintiff  was  thrust  through  a  window 
that  was  insufficiently  protected.  In  one  case  the  lack  of  pro- 
tection was  spoken  of  as  the  absence  of  a  screen,  and  in  the 
other  it  was  said  that  the  windows  were  not  properly  guarded 
by  bars.  The  protecting  or  screening  of  the  windows  by  iron 
bars  may  be  said  to  be  substantially  the  same  as  screening 
them  with  wire.  The  important  element  in  this  branch  of  the 
case  is  the  protection  of  passengers  sitting  near  windows 
as  against  injuries  from  the  outside.  According  to  the  plead- 
ings there  were  several  negligent  acts  and  omissions  of  the 
defendant  which  contributed  to  the  accident.  The  closeness 
of  the  cars,  the  tilting  of  them  towards  each  other  on  account 
of  the  defects  in  the  tracks,  and  the  violent  checking  and  jerk- 
ing of  the  cars,  which  it  is  alleged  pushed  the  plaintiflTs  arm 
through  a  window,  all  together  contributed  to  the  result,  and 
yet  it  may  be  inferred  that  the  injury  would  not  have  been 
sustained  if  there  had  been  proper  protection  at  the  windows. 
It  may  be  difficult  for  plaintiff  to  recover  if  it  is  made  to 
appear  that  he  voluntarily  put  his  arm  through  the  unpro- 
tected window  as  defendant  claims,  but  he  is  contending  that 
his  arm  was  thrust  through  the  window  by  the  negligence  of 
the  defendant.  The  trial  court  was  not  justified  in  treating 
the  averments  in  the  petition  respecting  the  absence  of  pro- 
tection in  the  windows  as  a  different  ground  of  liability  from 
that  alleged  in  the  former  petition,  and  therefore  barred  by 
the  statute  of  limitations ;  but  having  found  that  the  findings 
relating  to  the  failure  to  protect  the  windows  were  not  sup- 
ported by  the  evidence,  the  court  could  not  uphold  the  verdict. 
The  judgment  is  affirmed. 
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No.  21,068. 

William  Storm  and  Emma  Stoem,  Appellees,  v.  The  Leav- 
enworth Light,  Heat  and  Power  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Electricity — Uninsulated  Wires — Contact  with  Boy — Death — Negli- 
gence for  Jury,  Following  Snyder  v.  Light  Co.,  98  Kan.  167,  157  Pac. 
442,  it  is  held  that  where  a  company  transmits  high-voltage  electricity 
along  the  streets  of  a  city  by  wires  on  which  insulation  is  not  main- 
tained, the  question  whether  it  ought  to  anticipate  that  loose  wires,  or 
other  articles  capable  of  serving  as  a  conductor,  might  come  in  contact 
with  its  lines,  so  as  to  endanger  persons  on  the  street  or  sidewalk,  is  a 
question  of  fact  to  be  determined  by  the  court  or  jury  trying  the  case 
in  which  it  arises. 

2.  Same— Duty  of  Company  to  Anticipate  Danger — Instruction,  An  in- 
struction which  taken  alone  might  seem  to  indicate  that  as  a  matter  of 
law  the  company  was  bound  to  such  anticipation  held  not  to  have  been 
prejudicial  because  of  other  explicit  instructions  covering  the  matter. 

3.  Same — Evidence — Finding,  A  finding  of  fact  held  to  have  been  sup- 
ported by  the  evidence. 

4.  Same — Finding  Not  Supported  by  Evidence,  A  finding  to  the  effect 
that  a  loose  wire  had  been  in  contact  with  the  wires  of  an  electric-light 
company  so  long  that  it  ought  to  have  discovered  it  before  the  occur- 
rence of  an  accident,  held  not  to  have  been  supported  by  the  evidence, 
but  to  have  been  nonprejudicial. 

5.  Same — Finding  of  Negligence  Construed,  A  finding  that  the  com- 
pany's wires  would  not  have  injured  any  one  using  the  streets  in  an 
ordinary  way,  or  in  a  way  reasonably  to  have  been  foreseen>  held  not  to 
mean  that  the  throwing  of  a  loose  wire  across  them  could  not  have 
been  anticipated  by  the  exercise  of  ordinary  caution. 

Appeal  from  Leavenworth  district  court;  James  H.  Wen- 
DORFF,  judge.    Opinion  filed  December  8,  1917.    Affirmed. 

Floyd  E.  Harper,  of  Leavenworth,  for  the  appellant. 
W.  W.  Hooper,  and  Lee  Bond,  both  of  Leavenworth,  for  the 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  George  Storm,  a  boy  fifteen  years  of  age,  was 
killed  by  electricity  from  the  wires  of  the  Leavenworth  Light, 
Heat  and  Power  Company,  the  contact  being  brought  about 
through  a  small  loose  wire,  with  a  stone  upon  the  end  of  it, 
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which  had  been  thrown  over  wires  some  thirty  feet  from  the 
ground.  His  father  sued  the  company,  alleging  that  the  boy's 
death  was  caused  by  its  negligence  in  not  keeping  up  the  insula- 
tion. The  plaintiff  recovered  a  judgment,  and  the  defendant 
appeals. 

1.  Mrs.  Snyder,  a  neighbor,  who  undertook  to  assist  the 
boy,  was  herself  severely  injured  by  the  shock  received  through 
coming  in  contact  with  his  body.    She  recovered  a  judgment 

'against  the  company,  which  was  affirmed  on  appeal.  (Snyder 
V.  Light  Co.,  98  Kan.  157,  157  Pac.  442.)  The  questions  of 
law  now  presented  are  largely  the  same  as  were  passed  upon 
by  the  court  in  that  case.  The  defendant  maintains  that  it 
cannot  be  held  liable  for  the  injury,  notwithstanding  its  omis- 
sion to  keep  up  the  insulation  on  its  wires,  because  the  occur- 
rence was  one  which  it  could  not  reasonably  have  anticipated. 
This  matter  was  fully  considered  in  the  Snyder  case,  where  the 
decisions  bearing  thereon  were  reviewed  at  length,  the  conclu- 
sion being  reached  that  whether  the  company  should  have  an- 
ticipated such  a  result  from  the  lack  of  insulation  was  fairly  a 
question  for  the  determination  of  a  jury.  Upon  this  proposi- 
tion it  is  only  necessary  to  say  that  we  adhere  to  the  view  there 
expressed. 

2.  The  contention  is  also  made  that  the  trial  court  took  from 
the  jury  the  question  whether  the  defendant  ought  to  have 
anticipated  the  injury,  by  instructing  that  it  was  bound  to 
anticipate  that  wires  or  conductors  of  electricity  might  be 
thrown  over  or  come  in  contact  with  its  lines.  Considered  by 
itself  the  instruction  referred  to  may  have  been  open  to  this 
construction.  But  the  jury  were  explicitly  told  that  the  de- 
fendant was  bound  to  anticipate  such  combinations  of  circum- 
stances and  injuries  as  it  might  reasonably  forecast  as  likely  to 
happen,  taking  into  account  its  own  experience  and  that  of 
others,  together  with  what  was  inherently  probable ;  that  the 
defendant  was  not  liable  if  it  could  not  reasonably  have  fore- 
cast that  such  an  accident  as  the  one  complained  of  was  likely 
to  happen,  nor  if  it  could  not  reasonably  have  expected  that  any 
one  would  come  in  contact  with  its  wires.  The  instructions 
were  substantially  the  same  as  in  the  Snyder  case,  and  taking 
the  charge  as  a  whole  we  think  thefe  is  no  substantial  likeli- 
hood of  the  jury  having  been  misled. 
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3.  The  jury  were  asked  whether  the  defendant's  wires  which 
were  used  for  house-lighting  purposes  were  maintained  in  the 
manner  usual  in  the  case  of  wires  used  for  similar  purposes 

'  under  like  conditions  by  the  federal  government  and  electric 
light  companies  in  the  cities,  and  if  not,  in  what  respect  there 
was  a  difference.  They  answered  "No."  "Not  maintained  by 
proper  insulation.''  It  is  contended  that  there  was  no  evidence 
to  support  these  answers.  There  was  abundant  evidence  that 
the  d^endant's  wires  were  originally  covered  with  insulating 
material,  but  that  in  many  places,  including  that  where  the 
loose  wire  lay  across  them,  it  had  long  since  worn  off  and  was 
hanging  in  strips.  A  witness  who  testified  that  he  was  an 
electridan  said  that  at  Fort  Leavenworth  the  wires  carrying 
2,300  volts  (the  amount  carried  by  the  defendant's  light  wires) 
had  rubber  insulation ;  that  he  l^iew  of  no  place  in  cities  out- 
side of  Leavenworth  where  bare  wires  were  used  to  carry  2,300 
volts — ^that  such  was  not  the  case  in  Kansas  City.  Other  evi- 
dence was  introduced  contradicting  this  testimony,  but  there 
was  sufficient  evidence  to  support  the  findings  referred  to. 
The  question  was  also  asked  whether  the  federal  government 
and  electric  light  companies  in  other  cities  used  bare  wires 
under  similar  conditions.  The  jury  replied  that  they  did  not 
know.  The  objection  is  made  that  there  was  undisputed  evi- 
dence requiring  a  negative  answer.  As  already  indicated,  there 
was  some  conflict  on  the  general  subject,  and  the  credibility  of 
the  testimony  referred  to,  even  if  not  specifically  contradicted, 
was  for  the  determination  of  the  jury. 

4.  A  finding  was  made  to  the  effect  that  the  wire  which 
hung  across  the  company's  wires  had  been  in  that  position  a 
sufficient  length  of  time  so  that  the  defendant  ought  to  have 
learned  that  it  was  there  previous  to  the  accident  in  question. 
This  is  also  attacked  as  without  support  in  the  evidence.  There 
was  some  testimony  tending  to  show  that  George  Storm  himself 
threw  the  small  wire  over  those  of  the  company  just  before  he 
received  the  shock,  but  the  witness  who  gave  it  was  shown 
to  have  made  contradictory  statements,  and  the  jury  were 
justified  in  finding,  as  they  did,  that  such  was  not  the  fact. 
Outside  of  this  evidence  there  was  nothing  to  indicate  how  long 
the  wire  had  been  in  the  position  in  which  it  was  found  after 
the  boy's  death.    The  statement  of  the  jury  that  it  had  been 

Digitized  by  CjOOQIC 


Vol.  102. JULY  TERM,  1917. 43 

Storm  V.  Light  Co. 

there  long  enough  for  the  company  to  have  discovered  it  in 
time  to  prevent  the  accident  is  therefore  unsupported.  It  cannot 
be  assumed,  however,  that  the  verdict  was  affected  by  this  find- 
ing, for  no  such  issue  was  made  by  the  pleadings  or  submitted 
in  the  instructions.  The  contention  of  the  plaintiff  through-' 
out  was  that  the  defendant  was  negligent  in  failing  to  have  its 
wires  insulated — ^not  in  failing  to  discover  the  small  wire  after 
it  had  been  thrown  across  the  wires  carrying  the  current.  The 
verdict  must  be  deemed  to  respond  to  the  issue  presented,  not- 
withstanding an  unsupported  finding  on  a  question  not  in- 
volved. (Saunders  v.  Railway  Co.,  95  Kan.  537, 148  Pac.  657.) 
5.  The  defendant  maintains  that  judgment  in  its  favor  is 
required  by  a  special  finding  consisting  of  the  following  ques- 
tion and  answer: 

"Would  the  wires  of  defendant  have  injured  any  person  using  the* 
street  about  them,  on  the  day  in  question,  if  said  person  or  persons  had 
used  said  street  in  the  way  that  streets  or  sidewalks  are  ordinarily  used 
or  as  reasonably  prudent  people  would  foresee  that  they  would  be  used? 
No." 

If  this  is  interpreted  as  meaning  that  the  injury  would  not 
have  occurred  if  nothing  had  taken  place  in  the  street  that  could 
not  have  been  foreseen  by  reasonably  prudent  people,  it  is  in- 
consistent with  the  verdict.  But  such  an  interpretation  should 
not  be  adopted  if  any  other  is  fairly  open.  The  question  seems 
to  refer  to  the  use  of  the  streets  and  sidewalks  as  such,  and 
does  not  in  terms  or  by  any  clear  implication  relate  to  the 
throwing  of  anything  across  the  electric  wires.  It  seems  prob- 
able that  the  jury  understood  that  they  were  asked  to  say 
whether  the  uninsulated  condition  of  its  wires  could  by  itself 
have  occasioned  injury  to  drivers  of  vehicles  or  pedestrians 
who  were  using  the  streets  in  the  ordinary  way.  A  negative 
answer  to  the  question  as  so  construed  would  of  course  be 
consistent  with  the  general  verdict. 

The  judgment  is  affirmed. 
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No.  21,080. 

Belle  Holcomb,  Appellee,  v.  Cufton  Township,  Appellant. 

SYLLABUS  BY  THE  COURT. 

Negligenob — Defective  Guard-rails  on  Tatvnship  Bridge — Personal  In- 
juries— Evidence — Judgment.    In  an  action  to  recover  for  injuries  al- 

-  legged  to  have  been  occasioned  by  defective  giiard-rails  on  a  township 
bridge,  it  is  held  that  the  record  fails  to  disclose  prejudice  or  passion 
on  the  part  of  the  jury,  and  the  findings  being  sustained  by  evidence 
showing  that  the  plaintiff  was  without  fault,  that  the  guard-rails  were 
insufficient,  that  this  was  the  proximate  cause  of  plaintifTs  injuries, 
and  that  the  township  trustee  had  due  notice  of  the  defect,  a  judgment 
against  the  township  cannot  be  disturbed. 

Appeal  from  Wilson  district  court ;  James  W.  Finley,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 

W.  H.  Edmundson,  and  Miles  E.  Canty,  both  of  Fredonia,  for 
the  appellant. 

S.  C.  Holmes,  S.  C.  Holcomb,  both  of  Yates  Center,  and  P.  C. 
Young,  of  Fredonia,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  recovered  judgment  against  Clif- 
ton township,  in  Wilson  county,  for  damages  resulting  from 
the  negligence  of  the  defendant  in  the  construction  of  a  con- 
crete bridge.  The  township  appeals  and  seeks  a  reversal 
mainly  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence and  was  given  under  influence  of  passion  and  prejudice. 
It  is  substantially  an  attempt  to  have  this  court  pass  upon  the 
weight  of  the  testimony. 

The  appellant's  contentions  are,  first,  that  there  was  no  neg- 
ligence in  the  construction  of  the  bridge,  although  the  jury, 
upon  what  must  be  regarded  as  sufficient  evidence,  found  that 
there  was  negligence;  second,  that  if  the  bridge  was  negli- 
gently constructed,  that  was  not  the  proximate  cause  of  the  in- 
jury; and  third,  that  the  township  is  not  liable  by  reason  of 
failure  to  give  the  trustee  notice  as  required  by  the  statute. 

In  August,  1913,  \he  township  constructed  a  concrete  bridge 
across  a  small  creek  on  a  highway  south  of  the  town  of  Buf- 
falo.   The  bridge  is  12  feet  5  inches  in  the  clear  between  the 
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abutments,  16  feet  in  length,  and  on  either  side  there  is  a  con- 
crete guard  or  railing  18  inches  high  and  8  inches  thick.  The 
original  plan  contemplated  putting  up  a  railing  of  2-inch  gas 
pipe  on  either  side,  and  in  each  of  the  concrete  guards  three 
2-inch  holes  were  left  for  that  purpose,  one  at  each  end  and 
one  in  the  middle.  For  some  reason  no  railing  was  constructed 
upon  the  concrete  guard.  The  accident  happened  in  March, 
1914.  The  plaintiff,  together  with  Mrs.  Perkins  and  another 
woman  who  held  a  small  child  on  her  lap,  was  riding  in  a 
single-seated  buggy,  Mrs.  Perkins  driving.  When  the  horse 
reached  the  middle  of  the  bridge  it  became  frightened  at  an 
animal  in  the  creek  below  and  commenceid  to  back.  In  some 
manner  both  rear  wheels  got  astride  one  of  the  concrete 
guards  and  the  buggy  hung  suspended,  spilling  the  occupants 
into  the  creek  bed  and  injuring  the  plaintiff.  At  the  trial  the 
defendant  had  a  theory  that  the  horse  backed  the  buggy  en- 
tirely off  the  bridge,  then  moved  forward,  drawing  the  rear 
wheels  over  the  outside  of  the  concrete  guard.  We  are  unable 
to  see  what  particular  difference  it  would  make  just  how  the 
accident  happened,  if  the  negligence  in  the  construction  of  the 
bridge,  which  the  jury  found  was  the  proximate  cause  of  the 
accident,  was  in  not  having  a  sufficient  guard-rail.  It  was 
stipulated  at  the  trial  that  the  height  of  the  hub  on  the  wheels 
of  the  vehicle  in  which  plaintiff  was  riding  was  21  inches. 

There  is  nothing  in  the  evidence  or  findings  to  indicate  that 
the  jury  were  influenced  by  passion  or  bias,  or,  as  defendant 
contends,  found  a  verdict  for  plaintiff  because  of  sympathy  for 
her.  Much  of  defendant's  argument  would  have  been  proper 
before  the  jury,  but  has  no  place  here,  because  it  requires  us  to 
pass  upon  the  weight  of  the  evidence.  The  trustee  of  the  town- 
ship was  a  witness,  and  while  he  disclosed  a  very  deficient 
memory,  there  was  enough  in  his  admissions  to  show  that  he 
had  actual  notice  of  the  condition  of  the  bridge.  The  only  con- 
flict in  the  evidence  was  over  the  question  whether  the  bridge 
was  negligently  constructed  by  reason  of  the  height  of  the 
guard.  The  statute  makes  it  the  duty  of  the  township  trustee 
to  ''cause  to  be  placed,  in  a  substantial  manner,  and  main- 
tained in  good  repair,  on  each  and  every  bridge  of  a  span  of 
ten  feet  and  over  erected  by  any  township  or  road  district  upon 
any  public  highway  in  their  respective  townships,  good  and 
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sufficient  guard-rails  on  each  side  of  any  such  bridge."  (Gen. 
Stat.  1915,  §723.)  Section  722  of  the  General  Statutes  of 
1915  makes  the  township  liable  to  any  person  injured  on  ac- 
count of  a  defective  bridge,  who  is  free  from  fault  or  negli- 
gence, provided  the  trustee  has  had  notice  of  such  defective 
condition  at  least  five  days  prior  to  the  injury. 

The  county  engineer  and  other  witnesses  familiar  with  the 
construction  of  bridges  testified  on  behalf  of  the  township,  in 
substance,  that  in  their  opinion  the  guard  was  sufficient.  The 
jury  have  found  on  conflicting. evidence  that  it  was  not,  and 
that  the  insufficient  guard  was  the  proximate  cause  of  plain- 
tiff's injuries.  There  was  no  conflict  in  the  evidence  showing 
notice  to  the  trustee,  and  the  jury  have  absolved  the  plaintiff 
from  fault  or  negligence  on  her  part. 

The  judgment  is  affirmed. 


No.  21,095. 

W.  M.  Forbes,  Appellee,  v.  John  C.  Madden,  Appellant,  et  al. 

SYLLABUS  BY  THE  COURT. 

Injunction — Restraining  Enforcement  of  Mandate  of  Supreme  Court — 
Application  Without  Merit — Case  Dismissed,  On  a  former  appeal  the 
judg^nent  in  this  case  was  affirmed  (Forbes  v.  Madden,  98  Kan.  559, 
158  Pac.  850),  and  in  due  time  the  mandate  was  sent  down  and  spread 
on  the  record.  Thereafter  defendant  applied  to  the  district  court  for 
an  injunction  to  restrain  the  enforcement  of  the  mandate  and  to  have 
the  district  court  pass  upon  the  decision  of  this  court  and  determine 
whether  it  was  legally  rendered.  The  district  court  held  that  it  is 
without  power  to  restrain  and  enjoin  judgments  and  ordefs  of  the  su- 
preme court.  The  appeal  from  this  ruling  being  without  semblance 
of  merit,  it  is  dismissed  at  the  costs  of  defendant. 

Appeal  from  Shawnee  district  court,  division  No.  2; 
George  H.  Whitcomb,  judge.  Opinion  filed  December  8, 1917. 
Dismissed. 

/.  M.  Stark,  of  Topeka,  for  the  appellant. 
/.  B.  Larimer,  of  Topeka,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Originally  the  action  was  one  by  plaintiff  to 
recover  from  defendant  upon  certain  promissory  notes.  The 
district  court  on  December  21, 1914,  rendered  judgment  against 
the  defendant  in  plaintiff's  favor.  On  appeal  to  this  court  the 
judgment  was  affirmed  (Forbes  v.  Madden,  98  Kan.  559,  158 
Pac.  850) .  In  due  course  the  mandate  directing  that  the  judg- 
ment be  affirmed  was  sent  down  to  the  district  court  and  spread 
on  the  record. 

Thereafter  the  defendant  filed  an  application  in  the  district 
court  asking  for  a  restraining  order  and  injunction  to  prevent 
the  enforcement  of  the  mandate  and  to  restrain  the  plaintiff 
from  proceeding  against  him  and  his  sureties  upon  the  super- 
sedeas bond.  He  now  comes  to  this  court  on  appeal  claiming 
that  the  district  court  erred  in  refusing  to  grant  him  the  relief. 

It  is  not  contended,  and  cannot  be,  that  the  mandate  is 
ambiguous.  The  defendant  is  still  dissatisfied  with  the  original 
judgment  of  the  trial  court  and  with  the  decision  and  opinion 
of  this  court  affirming  that  judgment.  This  is  the  real  griev- 
ance of  which  he  complains.  In  his  application  for  the  injunc- 
tion he  asked  to  have  the  district  court  pass  upon  the  decision 
of  this  court  and  determine  whether  it  was  legally  rendered  in 
substantial  compliance  with  the  code  of  procedure,  and  whether 
the  opinion  and  mandate  violated  the  rights  of  the  defendant 
and  deprived  him  of  property  without  due  process  of  law, 
and  denied  to  him  the  equal  protection  of  the  laws  as  guaran- 
teed by  the  constitution  of  the  United  States.  A  mere  state- 
ment of  the  facts  is  sufficient  to  show  that  the  proceeding  cannot 
be  maintained.  It  is  not  necessary  in  this  proceeding  to  con- 
strue section  592  of  the  civil  code,  wiiich  makes  it  the  duty  of 
the  justices  of  the  supreme  court  to  prepare  and  file  with  the 
papers  in  each  case  "full  notes  of  the  opinion  of  the  court 
upon  the  questions  of  law  arising  in  the  case,"  or  the  provision 
of  section  593  requiring  a  written  syllabus  of  the  points  of 
law  decided  in  each  case.  The  defendant  has  had  his  day  in 
court.  The  judgment  of  the  district  court  was  affirmed,  and 
every  point  sought  to  be  raised  by  him  in  this  proceeding  was 
necessarily  included  in  and  determined  against  him  when  his 
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petition  for  rehearing  was  denied.  The  mandate  directed  the 
district  court  to  affirm  the  judgment,  and  there  remained  noth- 
ing for  that  court  to  do  but  to  obey.  When  the  petition  for 
rehearing  was  denied  the  judgment  became  final  and  conclu- 
sive as  to  all  questions  sought  to  be  raised  by  this  proceed- 
ing. If  defendant  was  not  satisfied  with  the  decision  and 
opinion  on  the  former  appeal ;  if  he  believed  that  any  of  his 
constitutional  rights  were  infringed,  the  only  method  of  re- 
dress left  for  him,  in  case  this  court  refused  to  reopen  the 
cause,  was  by  appeal  to  the  supreme  court  of  the  United 
States.  The  district  court  is  without  power  to  restrain  or  en- 
join judgments  and  orders  of  the  supreme  court.  The  appeal 
being  without  semblance  of  merit,  it  is  dismissed  at  the  costs 
of  defendant. 


No.  21,101. 

BuRRTON  Allison,  Appellee,  v.  George  Hern,  as  Chief  of 
Police,  George  Hern,  Jr.,  and  H.  E.  Colby,  Appellants. 

SYLLABUS  BY  THE  COURT. 

Replevin — TaxiccUf  Used  in  Mamtaining  Liquor  Nuisance — Policeman 
Entitled  to  Possession.  Under  an  ordinance  requiring  the  search  of  a 
place  charged  to  be  kept  for  the  maintenance  of  a  nuisance  and  direct- 
ing the  seizure  and  destruction  of  all  property  used  for  such  pyrpose, 
the  driver  of  a  taxicab  was  arrested  on  the  charge  of  using  such 
vehicle  on  the  streets  of  the  city  of  Hutchinson  for  the  purpose  of 
maintaining  a  nuisance  by  keeping  intoxicating  liquors  therein  for  un- 
lawful sale.  The  ordinance  did  not  provide  for  notice  and  hearing 
before  destroying  such  property,  but  the  driver  and  the  owner  were 
nevertheless  notified  that  a  hearing  would  be  had  before  the  police 
judge  to  show  cause  why  the  taxicab  should  not  be  adjudged  forfeited 
and  ordered  destroyed.  Held,  that  pending  such  determination  the 
vehicle  was  rightfully  in  the  custody  of  the  officers  and  not  the  subject 
of  replevin  by  its  owner. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  December  8,  1917.    Reversed. 

Walter  F.  Jones,  of  Hutchinson,  for  the  appellants. 
W.  H.  Lewis,  of  Hutchinson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  A  city  ordinance  of  Hutchinson,  passed  while  it 
was  a  city  of  the  second  class,  provides  that  all  places  where 
intoxicating  liquors  are  manufactured,  sold,  bartered  or  given 
away  in  violation  of  any  of  the  provisions  of  such  ordinance 
are  declared  to  be  common  nuisances,  and  upon  the  judgment 
of  the  court  finding  such  place  to  be  a  nuisance  under  the 
ordinance  the  city  marshal  shall  be  directed  to  shut  up  and 
abate  such  place 

"by  talpng  possession  of  all  such  intoxicating  liquors  found  tberein,  to- 
gether with  all  signs,  screens,  bars,  bottles,  glasses  and  other  property 
used  in  keeping  and  maintaining  such  nuisance;  and  such  personal  prop- 
erty so  taken  possession  of  shall  be  forth^^th  publicly  destroyed  by  such 
officer." 

Under  this  ordinance  the  driver  of  plaintiff's  taxicab  was 
arrested  by  the  police  on  a  complaint  charging  that — 

"The  public  streets,  avenues,  alleys  and  ways  in  the  city  of  Hutchin- 
son, Reno  county,  Kansas,  is  a  place  where  intoxicating  liquors  are  sold, 
bartered  or  given  away  by  the  defendant  Frank  Qrissom  and  is  a  place 
where  people  resort  and  are  permitted  to  resort  by  said  defendant  for  the 
purpose  of  drinking  intoxicating  liquor  as  a  beverage  and  where  intoxi- 
cating liquors  are  unlawfully  kept  by  «aid  Frank  Grissom  in  a  Ford  taxi- 
cab  for  unlawful  sale,  gift,  barter  and  delivery  to  the  common  nui- 
sance.    .     .     .     ." 

Notice  was  served  upon  Grissom  and  the  plaintiff  that  the 
taxicab  had  been  seized  as  property  used  for  the  purpose  of 
violating  the  prohibitory  liquor  law  and  the  maintenance  of  a 
common  nuisance,  and  they  were  notified  to  appear  before  the 
police  judge  and  show  cause,  if  any,  why  it  should  not  be 
adjudged  forfeited  and  ordered  destroyed.  The  defendant  ap- 
peared by  his  attorney  and  objected  to  a  hearing,  and  the  mat- 
ter was  adjourned,  after  which  the  plaintiff  appeared  before 
the  police  judge  and  requested  the  return  of  the  taxicab,  and 
then  requested  its  return  of  the  chief  of  police,  and  then 
brought  this  action  in  replevin,  in  pursuance  of  which  the 
vehicle  was  delivered  to  the  sheriff,  no  delivery  bond  being 
given.  The  taxicab  was  by  the  district  court  ordered  returned 
and  the  police  officers  appeal. 

4—102  Kan. 
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This  one  question,  they  say,  is  presented: 

"Can  the  appellee  maintain  an  action  in  replevin  for  the  recovery  of 
personal  property  in  the  custody  of  the  law  held  as  personal  property 
used  in  keeping  and  maintaining  a  liquor  nuisance?" 

They  argue  that  the  taxicab  was  held  under  a  complaint 
pending  a  hearing  upon  the  question  of  ordering  it  forfeited 
and  destroyed;  that  the  police  had  the  right  of  possession 
pending  such  hearing;  that  it  was  not  the  province  of  the 
district  court  to  determine  whether  or  not  it  was  subject  to 
seizure  under  the  ordinance  or  law ;  that  it  was  personal  prop- 
erty, and  the  only  remedy  the  plaintiff  had  was  to  appear  in 
police  court,  and  if  aggrieved  by  its  decision  appeal  therefrom 
to  the  district  court. 

The  trial  court  took  the  view  that  the  place  where  a  nuisance 
is  maintained  should  be  searched,  but  that  under  the  ordi- 
nance the  police  had  no  right  to  seize  the  place  itself,  which  in 
this  instance  was  the  taxicab,  nor  to  destroy  it ;  that  as  said  in 
The  State  v.  Rabinowitz,  S5  Kan.  841,  118  Pac.  1040,  they  did 
not  even  have  the  right  to  padlock  it.  It  was  suggested  that 
should  a  team  and  wagon  or  train  of  cars  be  engaged  in  main- 
taining a  nuisance  they  could  hardly  be  destroyed,  because 
they  would  be  the  places  in  which  the  nuisances  were  main- 
tained, and  the  police  would  have  authority  only  to  seize 
liquors,  glasses,  bars  and  pumps,  etc.,  found  in  such  places. 

The  plaintiff  urges  that  the  ordinance  contains  no  provision 
for  notice  and  hearing,  and  that  therefore  the  retention  of  the 
vehicle  cannot  be  justified.  It  is  true  that  no  such  provision  is 
found  in  the  ordinance,  but  the  city  officials  proceeded  to  give 
notice  of  hearing  and  treated  the  matter  as  if  it  were  proper  so 
to  do. 

The  defendants  cite  Karr  v.  StahX,  75  Kan.  387,  89  Pac.  669, 
wherein  it  was  held  that  the  owner  of  personal  property  which 
has  been  taken  from  him  by  a  city  marshal  on  a  warrant  is- 
sued in  an  action  begun  under  an  ordinance  of  the  city  cannot 
maintain  replevin  for  its  recovery,  even  though  the  ordinance 
be  void. 

It  is  well  settled  that  a  city  has  only  such  power  to  enact 
ordinances  as  may  be  granted  by  the  legislature.  Section 
5532  of  the  General  Statutes  of  1915  empowers  cities  of  all 
three  classes  to  provide  by  ordinance  for  the  suppression  of 
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common  nuisances,  with  a  search  of  premises  where  they  are 
maintained  ''and  the  seizure  and  destruction  of  all  intoxicating 
liquors,  bottles,  glasses,  kegs,  pumps,  bars  and  other  property 
used  in  maintaining  the  same.'' 
The  ordinance  in  question  provides  that —  ^ 

"Upon  the  judgment  of  the  court  finding  such  place  to  be  a  nuisance 
under  this  ordinance,  the  city  marshal  shall  be  directed  to  shut  up  and 
abate  such  place,  by  taking  possession  thereof,  and  by  taking  possession 
of  all  such  intoxicating  liquors  found  therein,  together  with  all  signs, 
screens,  bars,  bottles,  glasses  and  other  property  used  in  keeping  and 
maintaining  such  nuisance;  and  such  personal  property  so  taken  posses- 
sion of  shall  be  forthwith  publicly  destroyed  by  such  officer." 

It  will  be  observed  that  the  statute  mentions  all  property  used 
in  maintaining  a  common  nuisance.  Section  5527  of  the  Gen- 
eral Statutes  of  1915  provides  that  upon  filing  a  complaint 
charging  that  a  place  is  kept  as  a  common  nuisance,  a  war- 
rant shall  issue  and  the  officer  shall  take  into  his  custody  all  in- 
toxicating liquors,  bars,  or  other  property  described  in  the 
complaint.  Section  5528  provides  for  notice  after  seizure,  and 
section  5529  provides  that  if  the  officer  shall  find  that  any  of 
the  liquors  or  property  seized  were  at  the  time  complaint  was 
filed  used  in  maintaining  a  common  nuisance  he  shall  order 
it  destroyed. 

In  The  State  v.  Rabinotuitz,  85  Kan.  841,  118  Pac.  1040,  it 
was  held  that  selling  and  delivering  intoxicating  liquors  on 
the  streets  of  a  city  may  constitute  a  common  nuisance.  The 
State  V.  Dykes,  83  Kan.  250,  111  Pac.  179,  was  cited,  wherein 
it  was  held  that  a  part  of  an  alley  occupied  by  a  barrel  from 
which  beer  was  unlawfully  sold  was  a  place  where  the  nuisance 
was  maintained.  It  was  also  said  in  the  Rabinowitz  case,  at 
page  853,  that  if  the  place  of  the  nuisance  is  public  the  court 
must  adopt  means  suitable  to  the  place  and  situation,  and 
there  could  of  course  be  no  lien  obtained  on  the  premises,  nor 
could  they  be  padlocked  or  closed,  removed,  or  destroyed.  This 
is  necessarily  true  of  streets  and  alleys,  and  yet  a  nuisance 
maintained  thereon  may  nevertheless  be  abated.  In  Breweries 
Co.  V.  Kansas  City,  96  Kan.  731,  153  Pac.  523,  a  vehicle  mov- 
ing from  one  place  in  a  city  to  another  for  the  sale  of  intoxi- 
cating liquors  was  held  to  be  a  "place." 
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The  complaint  in  this  case  charged  that  the  public  streets, 
avenues  and  alleys  of  Hutchinson  were  a  place 

"where  intoxicatdng  liquors  are  unlawfully  kept  by  said  Frank  Grissom 
in  a  Ford  taxicab  for  unlawful  sale,  .  .  .  and  that  .  .  .  intoxicat- 
ing liquors  are  kept  in  bottles,  cases,  kegs,  barrels,  tubs,  boxes,  ice- 
chests  and  a  Ford  taxicab  or  automobile  and  various  and  other  places 
in  and  about  said  public  streets,  .  .  .  and  that  said  place  is  and  has 
been  so  unlawfully  kept  and  maintained  .  .  .  and  that  said  Ford 
taxicab  or  automobile  was  and  is  used  for  the  purpose  of  maintaining 
said  public  nuisance." 

What  this  charge  amounts  to  is  that  the  taxicab  was  used 
for  the  conveyance  of  liquors  over  the  streets  of  Hutchinson 
for  unlawful  sale.  That  is  to  say,  that  the  driver  was  by  the 
use  of  the  taxicab  making  the  streets  of  Hutchinson  a  "place" 
where  a  nuisance  was  maintained.  There  was  no  attempt  to 
seize  the  streets,  but  there  was  a  seizure  of  the  taxicab,  and 
the  ordinance  expressly  provides  that  upon  proof  that  it  was 
used  in  the  maintenance  of  a  nuisance  it  should  be  destroyed. 

Under  the  law  and  under  the  ordinance  the  officers  had  a 
right  to  seize  it,  they  had  a  right  to  hold  it,  they  had  a  right  to 
ascertain  judicially  whether  it  had  been  so  used,  and  if  so, 
then  they  had  resting  upon  them  the  duty  to  destroy  it.  Re- 
gardless of  notice  to  the  owner  or  to  the  driver  pending  such 
judicial  ascertainment,  the  vehicle  was  in  the  custody  of  the 
officers  and,  therefore,  in  the  custody  of  the  law  and  not  sub- 
ject to  replevin. 

With  this  construction  given  the  complaint  there  seems  to 
be  no  difficulty  about  the  conclusion  to  be  reached.  The  fact 
that  notice  was  given  the  owner  can  in  no  wise  militate 
against  the  officers,  or  against  their  right  to  retain  possession 
of  the  taxicab  until  it  was  determined  whether  it  had  been  un- 
lawfully used  as  charged. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 
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No.  21,106. 

St.  Paul  Fire  &  Marine  Insurance  Company,  Appellant,  v. 
Thomas  A.  Bigger,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Insurance  Agent — Failure  to  Cancel  Policy  as  Instructed — Agent's  Lia^ 
bUity  for  Loss,  When  instructed  to  do  so,  it  is  the  duty  of  an  insur- 
ance agent  to  cancel  a  policy  of  insurance  issued  by  him;  and  if  he 
fails  to  cancel  the  policy  he  is  liable  to  his  principal  for  the  damage 
sustained  by  the  principal  unless  the  agent  can  show  some  valid  reason 
for  his  failure  to  follow  the  instructions  given  him. 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  ED- 
WARD L.  Fischer,  judge.  Opinion  filed  December  8,  1917. 
Reversed. 

/.  E.  McFadden,  O.  Q.  Claflin,  both  of  Kansas  City,  M.  A. 
Fike,  and  E.  L.  Snyder,  both  of  Kansas  City,  Mo.,  for  the  appel- 
lant. 

A.  L.  Berger,  of  Kansas  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  plaintiff  seeks  to  recover  judgment 
against  the  defendant  for  damages  caused  by  the  defendant's 
failure  to  cancel  a  fire  insurance  policy.  Judgment  for  costs 
was  rendered  in  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

The  plaintiff  was  an  insurance  company  engaged  in  writing 
fire  insurance.  The  defendant  was  the  plaintiff's  agent  in 
Kansas  City,  Kan.  James  H.  Gamsey,  of  Kansas  City,  Mo., 
applied  to  the  defendant  for  an  insurance  policy  to  cover  prop- 
erty owned  by  the  Elm  Ridge  Golf  and  Country  Club  Associa- 
tion, and  a  policy,  dated  August  24, 1913,  was  issued  by  the  de- 
fendant to  the  association  in  the  sum  of  $3,000.  The  policy 
contained  the  following  provision : 

"This  policy  shall  be  canceled  at  any  time  at  the  request  of  the  in- 
sured, or  by  the  Company  by  giving  five  days'  notice  of  such  cancella- 
tion. If  this  policy  shall  be  canceled  as  hereinbefore  provided,  or  become 
void  and  cease,  the  premium  having  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrender  of  this  policy,  or  last  renewal,  this 
company  retaining  the  customary  short  rate;  except  when  this  policy  is 
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canceled  by  this  company  by  giving  notice,  it  shall  retain  only  the  pro  rata 
premium." 

Immediately  on  receipt  of  the  daily  report,  forwarded  by  the 
defendant,  the  plaintiff  notified  the  defendant  to  take  up  and 
return  the  policy  at  once.  On  October  27,  1913,  the  property 
insured  was  destroyed  by  fire.  The  premium  on  the  policy  was 
paid  to  the  defendant  by  Mr.  Gamsey  some  time  in  September, 
1913,  and  that  premium  was  remitted  to  the  plaintiff  about 
December  20,  1913,  after  the  property  had  been  burned.  On 
October  29,  1913,  the  defendant  wrote  to  the  plaintiff  as  fol- 
lows: 

"Enclosed  please  find  loss  notice  under  above  policy,  Elm  Ridge  Golf 
&  Country  Club  Association. 

"I  received  notice  to  cancel  this  policy  and  had  same  rewritten  three 
times.  I  supposed  your  policy  had  been  canceled  and  find  Company  in 
which  'this  business  had  been  placed  canceled  same  and  throu^  some 
oversight  this  policy  was  still  in  force.  Very  sorry  this  has  occurred,  as 
I  thought  policy  had  been  sent  yod  long  since  and  did  not  know  any  differ- 
ent until  this  notice  was  received." 

The  plaintiff  paid  $2,531.35  to  the  Elm  Ridge  Golf  and  Coun- 
try Club  Association  in  full  settlement  of  its  liability  under  the 
policy.  From  the  time  the  plaintiff  wrote  the  defendant  to  take 
up  and  return  the  policy  until  it  received  the  notice  of  loss  it 
did  not  know  that  the  policy  had  not  been  taken  up  or  canceled. 
The  defendant  testified  that  when  he  received  the  letter  notify- 
ing hint  to  take  up  and  return  the  policy  he  talked  with  James 
H.  Gamsey  concerning  the  matter  and  told  him  that  the  com- 
pany desired  to  cancel  the  policy,  and  asked  him  to  return  it, 
and  that  Mr.  Gamsey  agreed  to  do  so.  That  testimony  was 
contradicted  by  Mr.  Gamsey. 

This  action  was  brought  by  the  plaintiff  to  recover  the 
amount,  with  interest,  that  it  had  paid  on  the  policy. 

The  plaintiff  complains  of  the  thirteenth  instruction  to  the 
jury.    The  court,  in  part,  instructed  the  jury  as  follows  : 

"9.  If  you  find  from  the  preponderance  of  the  evidence  that  the  de- 
fendant was  instructed  by  the  plaintiff  to  cancel  and  return  the  policy 
in  question,  then  it  was  the  duty  of  the  defendant  to  exercise  such  care 
and  diligence  to  procure  said  policy  and  cancel  the  same  as  a  reasonably 
prudent  person,  engaged  in  the  same  business,  would  have  exercised 
under  the  same  circumstances;  and  if  the  defendant  failed  to  exercise 
such  care  and  diligence  and  thereby  caused  the  plaintiff  to  suffer  loss  by 
reason  of  being  compelled  to  pay  said  policy  of  insurance  after  the  in- 
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sured  premises  had  burned,  then  it  will  be  your  duty  to  return  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  of  the  loss  so  sustained  by  the 
plaintiff,  tog^ether  with  interest  thereon  from  the  date  of  the  payment 
of  said  policy  to  the  date  of  your  verdict,  not  to  exceed  the  amount 
claimed  by  plaintiff  in  its  petition ;  unless  plaintiff  by  its  own  conduct  is 
barred  from  recovery  as  hereinafter  stated  in  instruction  No.  13. 

"13.  If  you  find  from  the  evidence  that  the  plaintiff  had  the  ri^ht  to 
cancel  said  policy  under  the  terms  thereof  and  with  full  knowledgre  of 
all  the  facts  and  circumstances  in  connection  with  said  policy,  the  in- 
sured premises^  and  the  defendant's  failure,  if  any,  to  take  proper  steps 
to  have  said  policy  canceled,  elected  to  allow  said  policy  to  continue  in 
force  and  failed  to  exercise  its  right  to  cancel  said  policy  and  thereby 
suffered  a  loss  then  no  right  to  recover  damages  accrued  to  the  plaintiff 
and  your  verdict  will  be  for  the  defendant." 

The  13th  instruction  was  erroneous.  There  was  no  evi- 
dence on  which  it  could  properly  be  submitted.  The  plaintiflTs 
direction  to  the  defendant  to  cancel  the  policy  was  positive 
and  unambiguous.  It  was  the  defendant's  duty  to  obey  his 
instructions.  In  Insurance  Co.  v.  Baer,  94  Kan.  777,  147  Pac. 
840,  this  court  said : 

"An  insurance  ag^ent  who  issues  a  policy  of  insurance  in  violation  of 
the  instructions  of  his  company  is  liable  to  the  company  for  the  amount 
of  insurance  paid  and  expenses  incurred  by  the  company  on  account  of 
a  loss  under  the  policy."   (Syl.  1[2.) 

If  an  insurance  agent  is  liable  for  issuing  a  policy  in  viola- 
tion of  his  instructions,  he  must  be  liable  for  his  failure  to  can- 
cel one  when  instructed  so  to  do. 

"It  is  the  duty  of  the  principal's  agent  when  ordered  peremptorily  to 
cancel  a  risk,  to  exercise  reasonable  diligence  to  execute  the  order,  and 
his  neglect  to  do  so  renders  him  liable  to  the  company  for  a  resulting 
loss."    (2  Joyce  on  The  Law  of  Insurance,  2d  ed.,  §  666.) 

(See,  also.  Insurance  Co.  v.  First  National  Bank,  18  N.  D. 
603 ;  Franklin  Ins.  Co.  v.  Sears,  21  Fed.  290 ;  Washington  Fire 
&  Marine  Ins.  Co.  v.Chesebro,  35  Fed.  477;  Note,  22  L.  R.  A., 
n.s.,  509;  2  C.J.  715.) 

The  defendant  did  not  cancel  the  policy,  and  no  excuse  was 
shown  by  him  for  not  doing  so.  The  plaintiff  did  not  elect  to 
allow  the  policy  to  continue  in  force.  It  supposed  that  the 
policy  had  been  canceled  until  the  letter  to  the  contrary  was 
received  from  the  defendant.  The  defendant's  agency  was 
then  revoked.  After  the  agency  had  been  revoked,  and  after 
the  plaintifTs  liability  on  the  policy  had  been  fixed,  the  de- 
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f endant  remitted  the  premium  to  the  plaintiff.  The  acceptance 
and  retention  of  the  premium  by  the  plaintiff  at  that  time  did 
not  relieve  the  defendant  from  liabili^. 

The  judgment  is  reversed  and  a  new  trial  is  directed 


No.  21,107. 

The  Emerson-Brantingham  Implement  Company,  Appel- 
lant, V.  Arthur  Willhite  et  al.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Replevin — Pleadings — Demurrer,  Parts  of  an  answer  to  a  petition  in 
an  action  in  replevin  examined,  and  no  prejudice  disclosed  in  over- 
ruling a  demurrer  thereto. 

2.  Same — Chattel-mortgage  Sale — Right  of  Possession,  Where  posses- 
sion of  personal  property  is  demanded  in  an  action  in  replevin,  it  is 
immaterial  whether  the  right  of  possession  is  claimed  by  the  mort- 
gagee under  his  chattel  mortgage  or.  under  his  purchase  of  the  prop- 
erty at  a  sale  pursuant  to  the  conditions  of  the  chattel  mortgage. 

3.  Sals — Threshing  Machine — Note  and  Mortgage — Breach  of  Warranty 
— Rescission,  Where  a  machine  is  sold  by  a  vendor  subject  to  a  guar- 
anty that  it  will  perform  the  work  for  which  it  was  purchased  by  the 
vendee,  and  promissory  notes  are  given  in  payment  therefor,  which 
notes  are  secured  by  a  chattel  mortgage  on  the  machine  and  other 
property,  a  complete  and  total  failure  of  the  machine  to  perform  the 
work  for  which  it  was  purchased  justifies  a  prompt  return  of'  the  prop- 
erty and  a  rescission  of  the  contract  and  effects  an  extinguishment  of 
the  chattel  mortgage. 

4.  Same — Breach  of  Warranty — Rescission — Return  of  Property,  The 
facts  relating  to  a  return  of  a  threshing  machine  which  had  proved 
altogether  worthless  for  the  purpose  for  which  it  was  bought,  ex- 
amined, and  held  that  there  was  a  substantial  compliance  with  the 
contract  provisions  as  to  the  place  to  which  it  was  to  be  returned. 

5.  Sale — Written  Contract — Fraud  and  Misrepresentation — Parol  Evi- 
dence. The  question  of  the  competency  of  parol  evidence  to  show 
fraud  and  misrepresentation  in  procuring  signatures  to  a  short  and 
simple  written  instrument,  waiving  guaranties  of  an  earlier  contract 
between  the  parties,  examined  but  undecided,  it  being  held  unnecessary 
for  the  determination  of  the  present  appeal. 

6.  Same — Ejfect  of  New  Contract  of  Conditional  Sale.  The  facts  relat- 
ing to  an  agreement  to  make  a  second  test  of  a  machine's  usefulness, 
after  a  first  test  had  demonstrated  its  unfitness,  examined,  and  held 
that  this  agreement  created  a  new  contract  of  conditional  sale  but  did 
not  reanimate  a  chattel  mortgage  covering  the  machine,  etc.,  which 
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was  extinguished  by  the  total  failure  of  consideration  under  the  first 
contract. 

7.  Bill  of  Sale — Executed  by  Unauthorized  Agent.  The  execution  of  a 
bill  of  sale  and  other  instruments  by  one  unauthorized  to  sign  them 
does  not  bind  the  party  in  whose  name  the  instruments  are  signed. 

8.  Appeal — Findings  of  Fact  Undisturbed.  Rule  followed  that  a  finding 
of  fact  as  to  the  value  of  chattel  property,  based  upon  competent  and 
substantial  though  conflicting  evidence,  cannot  be  disturbed  on  appeal. 

Appeal  from  Ford  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 

Albert  Watkins,  and  Arthur  C.  Scates,  both  of  Dodge  City, 
for  the  appellant;  W.  R.  Baxter,  of  Rockford,  111.,  of  counsel. 
Edgar  Foster,  of  Dodge  City,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  in  replevin  to  recover  pos- 
session of  a  steam  engine.  The  plaintiff's  claim  to  possession 
was  based  upon  a  chattel  mortgage  on  the  engine  executed  by 
the  defendants  Arthur  Willhite  and  his  wife  to  secure  the 
payment  of  the  purchase  price  of  a  threshing  machine  bought 
by  Willhite  from  Reeves  &  Co.,  the  business  predecessor  and 
assignor  of  plaintiff.  Plaintiff  also  claimed  a  right  of  posses- 
sion based  upon  a  purchase  of  the  engine  at  a  sale  of  it  pur- 
suant to  that  mortgage. 

The  defendants'  answer  pleaded,  and  their  evidence  tended 
to  prove,  that  they  had  purchased  a  threshing  machine  from 
Reeves  &  Co.,  the  assignor  of  plaintiff,  in  June,  1910,  giving 
promissory  notes  in  payment  therefbr,  and  that  the  chattel 
mortgage  was  given  on  their  engine  and  other  property  to 
secure  the  payment  of  the  notes.  The  threshing  machine  was 
purchased  by  Willhite  under  a  written  contract  containing  the 
vendor's  warranty  of  its  construction,  and  that  it  would  do  the 
work  of  a  threshing  separator  in  a  suitable  and  proper  man- 
ner. It  utterly  failed  in  these  particulars,  and  the  plaintiff 
was  promptly  notified  thereof.  The  machine  was  returned  to 
the  town  of  Bucklin,  where  it  had  been  delivered  to  defend- 
ants, and  plaintiff  was  so  advised.  This  was  in  accordance 
with  the  terms  of  the  contract  of  sale. 

On  January  28,  1911,  the  plaintiff's  agent  and  the  defend- 
ants effected  an  agreement  whereby  defendants  promised  to 

Digitized  by  VjOOQ  IC 


68 SUPREME  COURT  OF  KANSAS. 

Implement  Co.  v.  Willhite. 

give  the  separator  another  trial  during  the  threshing  season 
of  1911,  the  plaintiff  in  the  meantime  agreeing  to  furnish 
certain  new  parts  and  repairs  for  the  machine,  and  to  furnish 
a  workman  to  help  in  overhauling  it;  and  accordingly  the  de- 
fendants did  give  the  machine  another  fair  trial,  but  again  it 
wholly  failed  to  thresh  grain  in  a  proper  manner,  "of  which 
facts  defendants  duly  notified  plaintiff,  but  plaintiff  did  noth- 
ing whatever  to  remedy  the  defects  or  to  make  said  separator 
work  properly/' 

At  the  time  the  plaintiff's  agent  induced  defendants  to  give 
the  machine  another  trial,  and  as  an  inducement  thereto  he 
offered  them  a  credit  of  $200  upon  the  original  purchase  price 
of  the  machine,  and  he  produced  a  printed  blank  form  of  re- 
ceipt, filled  in  the  date  and  amount  of  credit,  and  it  was  signed 
by  the  parties : 

"Bucklin,  Kansas,  Jan.  28,  1911. 

In  consideration  of  Two  Hundred  and  ^^/itc  .  .  .  Dollars,  to  me 
in  hand  paid  by  Reeves  &  Co.  (Incor]>orated),  of  Columbus,  Ind.,  receipt 
whereof  is  hereby  confessed,  and  for  divers  other  good  and  valuable  con- 
siderations, I  do  hereby  forever  release  and  discharge  said  company,  its 
ofScers  and  agents,  from  any  claim  demand  and  cause  of  action  whatso- 
ever from  any  cause  arising,  prior  to  the  date  hereof,  and  do  release  said 
company  from  all  warranty  and  responsibility,  expVess  or  implied,  grow- 
ing  out  of  any  transactions  heretofore  had. 

"Witness  my  hand  and  seal.  "Arthur  Willhite,  (Seal) 

"Ethel  Willhite,  (Seal) 
"A.  L.  Willhite. 

"In" presence  of  E.  E.  Willhite. 

"Emoty  Crousb,  [Plaintiff's  agent.]" 

Defendants  also  pleaded,  and  their  evidence  tended  to  prove, 
that  their  signatures  were  procured  to  this  document  through 
the  fraud  and  misrepresentation  of  plaintiffs  agent,  that  he 
told  them  that  it  only  contained  provisions  for  defendants' 
giving  the  machine  another  trial  under  the  same  terms  of 
guaranty  as  the  original  purchase,  and  that  in  reliance  on  the 
agent's  statement  of  its  contents,  they  signed  it  without  read- 
ing it. 

The  trial  court  made  findings  of  fact  favorable  to  defendants 
and  gave  judgment  in  their  behalf. 

The  errors  specified  by  plaintiff  will  be  noted. 

No  error  can  be  discerned  in  the  ruling  of  the  trial  court  on 
the  demurrer  to  part  of  defendants'  answer. 
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Under  the  error  assigned  in  the  rendering  of  judgment  for 
defendants  several  matters  are  presented. 

The  trial  court  held  correctly  that  it  was  not  very  important 
whether  the  sale  under  the  chattel  mortgage  was  regular  or 
not.  If  the  mortgage  was  valid,  plaintiff  was  entitled  to  pos- 
session of  the  engine,  either  as  mortgagee  or  as  purchaser  un- 
der the  mortgage  sale.  The  case  was  tried  and  decided  pn  the 
theory  that  the  mortgage  was  void  because  the  consideration 
wholly  failed  through  the  utter  worthlessness  of  the  threshing 
machine,  and  that  the  contract  had  been  rescinded  by  defend- 
ants. 

As  to  the  original  contract  of  purchase  this  theory  was  un- 
doubtedly correct.  The  contract  of  sale  and  warranty  were  in 
evidence,  the  proof  showed  the  total  failure  of  th^  threshing 
machine  to  do  the  work  in  a  proper  manner,  and  the  plaintiff 
was  promptly  notified  and  the  machine  was  returned  to  the 
place  (Bucklin)  where  defendants  had  received  it.  A  mere 
breach  of  warranty  is  not  necessarily  a  total  failure  of  con- 
sideration, but  an  utter  failure  of  the  machine  to  do  the  work 
for  which  it  was  knowingly  sold  by  the  vendor  was  a  total  fail- 
ure of  consideration. 

A  minor  point  is  raised  that  the  machine  was  not  returned 
to  the  exact  place  where  it  was  unloaded  from  the  railroad  in 
Bucklin.  It  seems,  however,  that  it  was  left  at  a  suitable 
place  in  Bucklin  suggested  by  plaintiff's  agent.  That  was 
sufficient. 

It  is  also  urged  that  a  failure  of  parts  of  the  machine  would 
not  justify  a  rescission  of  the  whole  contract,  that  the  contract 
provided  against  that  result.  It  did  so  provide,  but  the  evi- 
dence and  the  findings  were  that  the  entire  machine  was 
worthless.    The  trial  court  found : 

"The  evidence  further  shows,  and  it  is  undisputed,  that  the  machine 
was  practically  worthless — absolutely  worthless.  When  they  took  it  out 
and  tried  to  work  with  it,  they  threshed  one  stack,  then  they  threshed  it 
over  again,  the  same  straw,  and  got  88  bushels  [should  be  read  15 
bushels]  or  something  like  that,  out  of  the  same  straw  that  they  had 
threshed." 

The  net  result  up  to  this  point,  therefore,  was  a  complete 
termination  of  affairs  between  the  litigants,  a  fair  trial  of  the 
machine,  its  total — ^not  partial — ^failure  to  perform,  a  prompt 
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notification,  a  substantial  compliance  with  the  requirement  to 
return,  and  a  consequent  total  failure  of  consideration,  and  a 
consequent  complete  defense  to  the  notes  for  pajonent  and  a 
complete  extinguishment  of  the  plaintiflfs  chattel-mortgage 
claim  to  the  steam  engine  in  controversy. 

Turning  then  to  the  problems  presented  which  arise  out  of 
defendants'  agreement  with  plaintiff's  agent  to  give  the  ma- 
chine another  trial  in  the  threshing  season  of  1911 :  It  is  diffi- 
cult to  see  how  the  written  instrument  which  the  plaintiff's 
agent  so  cleverly  induced  defendants  to  sign  had  any  effect  to 
reanimate  the  chattel  mortgage  which  was  already  extin- 
guished, even  if  this  court  were  to  adopt  plaintiff's  colitention 
that  the  parol  evidence  of  misrepresentation  and  fraud  by 
plaintiff's  agent,  which  deceived  and  induced  the  defendants 
to  sign  the  instrument,  was  inadmissible.  The  written  instru- 
ment, if  bona  fide,  waived  the  guaranties  of  the  original  con- 
tract. But  the  whole  original  contract,  including  its  guaran- 
ties and  conditions,  was  already  terminated.  This  view  does 
l^ad  to  some  inconsistency  in  the  position  of  defendants,  for 
they  were  apparently  awed  by  the  terms  of  the  instrument 
renouncing  the  guaranties  and  .contended  that  they  were  not 
bound  thereby  (on  account  of  fraud),  and  that  they  might  still 
rely  on  the  guaranties.  The  court  is  inclined  to  hold  that  they 
were  wrong  in  the  latter  contention,  for  if  the  guaranties 
could  still  be  relied  upon  the  whole  of  the  original  contract 
could  and  should  govern  also,  and  it  cannot  be  said  that  there 
was  a  prompt  return  of  the  property  to  Bucklin  after  the  sec- 
ond trial  of  the  machine,  such  as  was  prescribed  by  the  orig- 
inal contract.  After  the  effort  to  make  the  machine  work  in 
1911,  and  after  its  worthlessness  was  again  determined,  de- 
fendants left  it  by  the  roadside  several  miles  from  Bucklin. 

But  we  do  not  find  that  the  trial  court  exactly  adopted  the 
theory  of  either  plaintiff  or  defendants  touching  the  rights  and 
liabilities  of  the  parties.    The  finding  reads : 

"On  the  28th  of  January,  1911 — the  machine  was  bought  in  1910 — 
the  agent  came  to  the  Willhites  in  Bucklin,  Kansas,  and  after  consider- 
able talk  he  agreed  to  fix  the  machine  up  and  furnish  a  new  grain  pan 
and  several  other  parts  and  told  the  Willhites  that  they  would  knock  oflP 
two  hundred  dollars  of  the  purchase  price  and  give  them  credit  on  the 
note  for  two  hundred  dollars.     That  they  could  take  the  machine  out 
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a^in  after  the  harvest,  after  the  new  crop  came  in,  and  try  it  with  these 
repairs,  and  if  it  did  n't  work  good,  they  were  to  take  it  back." 

It  is  just  a  little  obscure  ^as  to  which  party  is  meant  by  the 
pronoun  "they"  in  the  last  line  just  quoted ;  but  the  context  of 
the  trial  court's  findings,  which  were  very  informal  and  ap- 
parently delivered  orally  from  the  bench,  indicates  that  the 
word  "they"  refers  to  the  plaintiff  company.  This  view  makes 
the  finding  harmonize  with  the  judgment,  and  accords  with 
the  trial  court's  further  finding  and  judgment  overruling  the 
motion  for  a  new  trial : 

"On  the  question  of  the  warranty,  that  machine  did  n't  fulfill  the  war- 
ranty. The  evidence  showed  that  clearly.  They  brought  it  back  and  de- 
livered it  to  the  place  where  they  got  it.  The  agent  came  and  recognized 
the  fact  that  it  did  n't  comply  with  the  warranty,  and  says,  here,  take  it 
back  and  try  it  again;  I  will  furnish  certain  repairs,  and  if  you  do  that, 
I  will  allow  you  $200  on  your  note.  He  didn't  pay  them  any  $200;  he 
allowed  them  a  credit  of  $200.  They  testified  that  the  agent  told  them 
that  if  it  did  n't  perform  right  after  the  repairs  were  put  on  they  did  n't 
need  to  take  it.  That  warranty  was  not  continued.  There  was  a  new 
contract  there." 

In  these  findings  it  does  not  appear  that  there  was  any  obli- 
gation to  return  the  machine  to  Bucklin  a  second  time.  The 
second  contract  was  for  a  very  simple  conditional  sale.  De- 
fendants were  to  try  the  machine,  and  if  it  would  not  work 
there  was  to  be  no  second  sale. 

Viewing  the  matter  from  still  another  angle,  and  again 
avoiding  the  very  debatable  question  as  to  the  competency  of 
the  oral  evidence  to  avoid  the  force  of  the  short  and  simple 
written  instrument — ^for  the  court  holds  it  is  unnecessary  to 
decide  that  point — if  the  warranty  goes  out  of  the  case  by 
reason  of  the  written  instrument,  then  it  seems  clear  that  there 
was  in  fact  a  new  contract,  an  oral  contract,  between  the 
parties,  and  that  later  oral  contract  did  not  provide  for  the 
return  of  the  machine  to  Bucklin.  And  doubtless  plaintiff's 
agent  did  not  consider  that  the  new  contract  contemplated  any 
situation  whatever  where  the  defendants  would  have  either  a 
right  or  a  duty  to  return  the  machine  to  Bucklin.  Armed  with 
the  written  instrument  waiving  the  guaranties,  his  idea  was 
that  he  had  gotten  rid  of  the  machine  for  good  and  all,  and 
pursuant  to  that  theory  he  declined  even  to  look  the  machine 
over  or  give  any  suggestions  which  might  be  helpful  to  make 
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it  work  for  fear  it  would  revive  the  conditions  of  the  earlier 
contract  which  had  been  eliminated,  if  not  by  the  first  rescis- 
sion, then  by  the  written  instrument  which  he  had  induced  the 
defendants  to  sign.    This  agent  testified : 

"A.  The  next  day  I  was  driving  through  the  country  and  drove  hy  the 
machine  but  I  never  touched  the  machine  in  any  way. 

"Q.  What  did  you  say  to  Emerson  when  he  asked  you  to  go  out  to  see 
the  machine?  A.  I  told  him  positively  I  could  not  do  it.  That  I  was  a 
bonded  man  and  if  I  went  out  and  worked  on  the  machine  it  would  prac- 
tically reopen  the  warranty." 

This  evidence  demonstrates  that  plaintiff  did  not  consider 
that  defendants  had  either  a  right  or  duty  to  return  the  ma- 
chine to  Bucklin  under  any  circumstances. 

Another  point  earnestly  pressed  by  plaintiff  relates  to  the 
use,  sale  and  barter  of  the  machine  during  the  year  1911  by 
and  between  the  defendants.  There  is  no  evidence  of  use  of  the 
machine  after  it  had  failed  to  work  at  the  test  given  it  in  Au- 
gust, 1911,  as  per  defendants'  agreement  with  plaintiff's  agent. 
A  bill  of  sale  for  the  separator  and  other  property  from  the 
principal  defendant,  Arthur  Willhite,  to  one  of  his  relatives, 
"Same  is  free  from  all  incumbrance  except  to  Reeves  &-  Co.," 
was  introduced  in  evidence;  and  also  contract  for  the  use  of 
the  thresher,  40  per  cent  of  the  earnings  to  be  applied  on  the  in- 
debtedness of  Arthur  Willhite  to  Beeves  &  Co.,  plaintiff's  as- 
signor. This  was  satisfactorily  explained.  The  bill  of  sale 
was  not  signed  by  Arthur,  but  by  one  of  his  brothers,  and  with- 
out authority  from  Arthur,  who  then  resided  in  Indiana.  The 
brother  testified  that  he  signed  the  contract  agreeing  to  give 
Reeves  &  Co.  40  per  cent  "to  help  clean  this  matter  up  amicably 
if  possible."  Moreover,  the  contracts  of  sale  and  for  the  use  of 
the  separator  were  never  carried  out. 

Finally  it  is  urged  that  the  trial  court  erred  in  finding  the 
value  of  the  steam  engine  to  be  $600. 

Plaintiff's  witness  testified : 

".    .    .    the  engine  when  replevined  was  worth  $400  or  $500." 

The  defendant,  Arthur  Willhite,  testified : 

".  .  .  engine  was  worth  about  $600  at  time  it  was  taken  in  this  re- 
plevin suit." 

Another  witness,  Emerson  Willhite,  testified  that  the  engine 
was  worth  about  $600  when  replevined — somewhere  in  the 
neighborhood  of  that.  ^  I 
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All  the  witnesses  were  shown  to  be  familiar  with  the  value  of 
steam  engines,  and  the  trial  court  was  fully  warranted  in  deter- 
mining the  value  of  the  engine  to  be  $600  on  the  testimony 
quoted. 

All  the  other  matters  urged  by  plaintiff  have  been  carefully 
reviewed,  but  nothing  further  can  be  discerned  which  would 
warrant  discussion,  and  nothing  approaching  prejudicial  error 
can  be  discerned  in  the  record,  and  the  judgment  is  therefore 
aflKrmed. 


No.  21,108. 

J.  E.  Norris,  Appellant,  v.  G.  W.  McKee,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Lease  op  Hotel — One-year  Period — Nonpayment  of  Rent — Termina- 
tion of  Lease — Notice,  Under  the  statute,  to  terminate  a  lease  of 
property  for  a  period  of  one  year  on  account  of  the  nonpayment  of 
rent,  a  ten-days  notice  in  writing:  to  quit  must  be  given  to  the  tenant, 
and  such  a  notice  will  not  terminate  the  tenancy  if  the  rent  is  paid 
before  the  expiration  of  the  ten  days. 

2.  Same  —  Covenant  Not  to  Underlet  —  Oral  Consent  of  Landlord  — 
Waiver,  Where  a  hotel  is  leased  with  the  condition  that  the  premises 
shall  not  be  underlet  without  the  written  consent  of  the  landlord,  and 
the  tenant  temporarily  rents  a  room  of  the  hotel  to  a  printer  in 
which  to  set  up  a  small  printing  outfit,  without  obtaining  such  written  • 
consent,  and  before  it  is  done  the  landlord  informs  the  printer  that 
he  has  no  objection  to  the  use  of  the  room  for  that  purpose,  he  thereby 
waives  the  rifirht  to  terminate  the  lease  because  of  the  underletting 
of  the  room,  if  that  be  a  grround  of  forfeiture. 

Appeal  from  Sedgwick  district  court,  division  No.  2 ;  Thorn- 
ton W.  Sargent,  judge.  Opinion  filed  December  8,  lStl7. 
Affirmed. 

O.  H.  Bentley,  and  /.  Q.  Bentley,  botl}  of  Wichita,  for  the 
appellant. 

Dempster  O.  Potts,  of  Wichita,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  forfeiture  of  a  lease  of  a  hotel  is  in- 
volved in  this  appeal.  The  hotel  was  leased  by  plaintiff  to  de- 
fendant for  one  year,  the  rent  payable  monthly  in  advance, 
and  in  the  lease  was  a  stipulation  that  the  defendant  would 
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"not  use  or  occupy  said  premises  in  any  business  deemed  •extra 
hazardous  on  account  of  fire  or  otherwise,  nor  let  or  underlet 
the  same,  except  with  the  consent  of  the  said  landlord  in 
writing,  under  penalty  of  forfeiture  and  damages."  Dur- 
ing his  tenancy  the  defendant  temporarily  let  a  room  of  the 
hotel  to  Day  and  Torrey  who  placed  in  it  a  small  printing 
outfit.  Written  consent  of  the  plaintiff  for  the  letting  of  the 
room  was  not  obtained  from  the  plaintiff,  but  it  appears  that 
he  consulted  with  Day  and  Torrey  before  they  occupied  the 
room,  and  he  told  them  that  while  the  defendant  had  not  men- 
tioned the  matter  to  him  he  had  no  objections  to  their  occu- 
pancy of  the  room.  Sometime  afterwards,  and  on  June  19, 
1915,  a  monthly  pajonent  of  rent  was  overdue,  and  the  plain- 
tiff served  a  notice  upon  defendant  to  quit  the  premises  within 
three  days  "for  nonpayment  of  rent;  for  breach  of  lease  and 
as  I  desire  to  terminate  the  tenancy,  which  was  due  on  the 
17th  day  of  June,  1915,"  etc.  The  case  was  tried  without  a 
jury,  and  the  court  gave  judgment  for  defendant. 

There  is  no  claim  that  the  use  of  the  room  by  the  printers. 
Day  and  Torrey,  was  extrahazardous,  or  more  hazardous  than 
the  occupancy  of  the  rooms  by^ther  persons  to  whom  rooms 
were  assigned.  The  parties  must  have  contemplated  that  the 
defendant  would  let  rooms  when  he  had  an  opportunity.  It  is 
a  fact  that  guests  frequently  transact  some  business  in  the 
rooms  of  a  hotel  to  which  they  have  been  assigned.  If  it  be 
assumed  that  the  temporary  letting  of  the  rooms  to  Day  and 
Torrey  was  not  strictly  within  the  line  of  hotel  business,  it 
can  hardly  be  regarded  as  within  the  restriction  against  sub- 
letting. That  appears  to  be  a  restriction  on  the  leasing  of  the 
premises — ^the  hotel — ^rather  than  the  temporary  letting  of  a 
room  in  the  hotel  wherein  an  unusual  use  may  be  made  of 
such  room. 

If  it  be  granted  that  the  letting  of  the  room  was  within  the 
restriction,  a  question  «till  remains  whether  the  letting  should 
be  regarded  as  a  forfeiture  of  the  lease.  It  appears  that  a 
rental  of  $10  became  due  on  June  17, 1915,  which  was  not  paid, 
and  two  days  later  the  plaintiff  served  a  three  days'  notice  to 
quit  the  premises.  The  controlling  statute  provides  that  "if  a 
tenant  for  a  period  of  three  months  or  longer  neglect  or  refuse 
to  pay  the  rent  when  due,  ten  days'  notice  in  writing  to  quit 
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shall  determine  the  lease,  unless  such  rent  be  paid  before  the 
expiration  of  said  ten  days."  (Gen.  Stat.  1915,  §  5962.)  The 
tenancy  being  for  more  than  three  months  (a  year),  a  ten- 
days  notice  was  necessary  to  terminate  the  lease,  and  such  a 
notice  even  would  not  terminate  the  tenancy  if  the  rent  be 
paid  before  the  expiration  of  the  ten  days.  {Douglass  v. 
Parker,  82  Kan.  593,  5  Pac.  178.)  The  three-days  notice  given 
was  insufficient  for  the  purpose.  Besides,  it  appears  that 
within  the  three-days  period  the  defendant  tendered  plaintiff 
$10,  the  full  amount  of  the  rent  that  was  due. 

In  his  notice  plaintiff  adds  to  the  ground  of  nonpasonent  the 
words  "for  breach  of  lease."  This  clause  may  be  regarded  as 
incidental  to  and  a  part  of  the  ground  of  nonpa3rment  of  rent, 
as  the  latter  constitutes  a  breach  of  the  lease.  If  plaintiff 
meant  that  the  breach  was  something  else  than  nonpa3rment 
of  rent  he  should  have  stated  what  act  or  omission  constituted 
the  breach.  The  subletting  of  the  room  Imd  occurred  some 
time  before,  but,  as  has  been  observed,  his  notice  does  not 
specify  that  as  a  ground  for  forfeiture.  It  may  be  doubted 
whether  even  a  definite  statement  in  the  notice  of  that  ground 
would  of  itself  have  effected  a  forfeiture.  The  lease  stipulated 
that  the  misuse  of  the  premises  or  the  underletting  of  them 
should  be  "under  penalty  of  forfeiture  and  damages."  As  both 
forfeiture  and  damages  are  coupled  in  the  penalty,  and  as 
damages  can  only  be  recovered  in  an  appropriate  action,  it  may 
well  be  doubted  whether  the  subletting  ipso  facto  terminated 
the  lease. 

However  that  may  be,  the  plaintiff,  as  we  have  seen,  prac- 
tically consented  to  the  use  of  the  room  by  Day  and  Torrey  and 
has  waived  the  right  to  terminate  the  lease  upon  that  ground. 
It  would  be  an  injustice  to  permit  plaintiff  to  encourage  Day 
and  Torrey  to  occupy  the  room  and  then  make  it  a  ground  of 
forfeiture.  The  law  does  not  favor  forfeitures,  and  their 
effect  is  limited  by  a  strict  construction. 

The  judgment  of  the  district  court  is  affirmed. 


5—102  Kan. 
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No.  21,110. 

P.  T.  Foley,  Appellee,  v.  T.  B.  Ham  et  al.,  Appellants. 

^  SYLLABUS  BY  THE  COURT. 

1.  Criminal  Prosecutions — In  Control  of  County  Attorney,  While  the 
county  attorney  is  not  required  to  take  part  in  a  preliminary  examina- 
tion in  a  felony  case  unless  requested  to  do  so  by  the  magistrate, 
if  he  does  appear  he  is  entitled  to  have  full  charge  of  the  prosecution, 
and  the  case  should  be  dismissed  if  he  so  directs. 

2.  Same — County  Attorney  May  Dismiss  Action,  Where  a  justice- of  the 
peace  sitting  as  an  examining  magistrate  refuses  to  dismiss  a  criminal 
prosecution  on  the  motion  of  the  county  attorney,  the  district  court,  by 
an  order  in  the  nature  of  a  writ  of  prohibition,  may  compel  such 
action. 

3.  Same — Refusal  of  Justice  to  Dismiss  Action — Writ  of  Prohibition, 
Where  a  county  attorney  asks  the  dismissal  of  a  criminal  case  pending 
before  a  justice  of  the  peace,  and  his  request  is  denied,  no  further 
challenge  of  the  right  of  the  justice  to  proceed  therein  is  necessary  to 
give  a  basis  for  asking  relief  by  prohibition. 

•  4.  Same — Transcript — Recitals  of  Ju^tice*s  Docket— Jurisdiction  of  Dis- 
trict Court,  A  transcript  of  the  docket  of  a  justice  of  the  peace,  which 
recites  that  after  a  preliminary  examination  a  defendant  was  re- 
<iuired  to  give  bail  for  his  appearance  in  the  district  court  to  answer 
'the  charge  against  him,  is  sufficient  (together  with  the  recognizance 
: given  by  the  defendant)  to  confer  jurisdiction  on  the  district  court, 
although  it  omits  a  recital  that  it  was  found  that  an  offense  had  been 
committed  and  that  there  was  probable  cause  to  believe  the  defendant 
guilty. 

5.  Sabie  —  Unwarranted  Prosecutions  —  Injunction,  Injunction  against 
the  maintenance  of  vexatious  and  unwarranted  criminal  prosecutions 
may  be  allowed  against  individuals  even  where  no  property  rights  are 
threatened. 

Appeal  from  Labette  district  court;  Elmer  C.  Claek,  judge. 
Opinion  filed  December  8, 1917.    Affirmed. 

Archie  D.  Neale,  of  Chetopa,  for  the  appellants. 
E.  L.  Burton,  and  George  F.  Burton,  both  of  Parsons,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  P.  T.  Foley  was  arrested  upon  a  charge  of  pay- 
ing persons  to  work  (and  in  some  instances  to  vote)  for  the 
election  of  certain  candidates  for  public  office,  such  conduct 
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constituting  a  felony  under  the  corrupt  practices  act.  (Gen. 
Stat.  1915,  §§  4S42,  4343.)  A  preliminary  examination  was 
held  before  a  justice  of  the  peace,  by  whom  he  was  required  to 
give  bond  to  answer  the  charge.  In  the  district  court  the 
county  attorney  asked  to  be  relieved  from  filing  an  informa- 
tion, for  the  reason,  among  others,  that  there  was  not  sufficient 
evidence  in  his  possession  to  warrant  a  prosecution.  The 
court  made  an  order  granting  the  request  and  the  case  was 
dismissed.  The  complaining  witness  then  applied  to  other 
justices  of  the  peace  to  issue  a  warrant  on  a  complaint  charg- 
ing the  same  offenses.  Two  of  them  refused  to  do  so,  but  a 
third  issued  a  warrant  and  held  an  examination,  resulting  in 
the  discharge  of  the  defendant  for  want  of  evidence.  A  sim- 
ilar complaint  was  then  filed  with  another  justice  of  the  peace, 
Johnson  Wade,  who  issued  a  warrant  upon  which  Foley  was 
again  arrested.  The  county  attorney  filed  a  written  motion 
asking,  and  undertaking  to  direct,  that  the  case  be  dismissed. 
The  justice  of  the  peace  overruled  the  motion.  Foley  then 
brought  an  action  in  the  district  court  against  the  justice  of 
the  peace  (Wade),  the  complaining  witness,  T.  B.  Ham,  and 
his  attorney,  A.  D.  Neale,  asking  that  further  proceedings  be- 
fore the  justice  be  forbidden.  Issues  were  joined,  evidence 
was  taken,  and  judgment  was  rendered  in  accordance  with  the 
prayer  of  the  petition.    The  defendants  appeal. 

1.  So  far  as  concerns  the  justice  of  the  peace  the  case 
amounts  to  an  application  for  a  writ  of  prohibition  (or  for  a 
judgment  or  order  in  the  nature  of  such  a  writ)  forbidding 
further  proceedings  in  the  criminal  case  on  the  ground  that 
the  county  attorney  had  full  right  to  control  the  matter,  and 
his  direction  for  a  dismissal  should  have  been  given  effect. 
The  first  inquiry  is  as  to  the  extent  of  the  power  of  the  county 
attorney  in  that  respect.  It  is  said  that  the  public  prosecutor, 
except  as  restrained  by  statute,  has  absolute  control  of  crim- 
inal prosecutions,  and  has  authority  in  virtue  of  his  office  to 
enter  a  noUe  prosequi— a,  virtual  dismissi^l — regardless  of  the 
attitude  of  the  court.  (32  Cyc.  713 ;  2  Bishop's  New  Criminal 
Procedure,  2d  ed.,  §  1388 ;  People,  ex  rel.,  v.  District  Court,  23 
Colo.  466.)  The  practice  in  that  respect,  however,  is  not  uni- 
form in  the  different  jurisdictions.  (Notes,  35  L.  R.  A.  701; 
45  L.  R.  A.,  n.  s.,  1123.)     Our  statute  recognizes  the  county 
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attorney's  right  under  ordinary  circumstances  to  refuse  to 
prosecute,  by  providing  that  in  extreme  cases  the  court  may 
compel  him  to  flip  an  information.  (Gen.  Stat.  1915,  §  7981.) 
And  his  need  to  exercise  discretion  in  determining  whether 
prosecutions  shall  be  brought  is  made  the  ground  of  exempting 
him  from  civil  liability  for  wrongfully  instituting  them. 
{Smith  V.  Pannan,  101  Kan.  115,  165  Pac.  663.)  He  is  made 
the  representative  of  the  state  in  litigation  "in  the  several 
courts"  of  his  county  to  which  it  is  a  party.  (Gen.  Stat.  1915, 
§  2620.)  He  is  required  to  take  charge  of  a  preliminary  ex- 
amination in  a  felony  case  only  when  requested  to  do  so  by  the 
magistrate.  (Gen.  Stat.  1915,  §  2624.)  The  statute  contem- 
plates that  criminal  prosecutions  may  be  instituted  not  only 
without  his  participation,  but  without  his  knowledge,  pro- 
vision being  made  for  the  protection  of  the  public  against 
costs  in  such  cases,  except  upon  his  statement  that  prior  con- 
sultation with  him  was  impracticable.  ^(Gen.  Stat.  1915, 
§  4758.)  Under  statutes  quite  similar  to  ours  it  has  been  held 
that  a  court  may  by  mandamus  compel  a  sheriff  to  serve  a 
warrant  in  a  felony  case,  notwithstanding  the  county  attorney 
had  instructed  him  not  to  do  so.  {Beecher  v.  Anderson,  45 
Mich.  543.)  This  decision  has  been  cited  in  support  of  the 
doctrine  that  the  county  attorney  does  not  have  absolute  con- 
trol of  a  criminal  case.  (32  Cyc.  714 ;  23  A.  &E.  Encycl.  of  L. 
275.)  It  is  based,  however,  upon  the  conclusion  that  in  the 
statute  making  it  his  duty  to  "appear  for  the  state  or  county, 
an<^  prosecute  or  defend  in  all  the  courts  of  the  county,  all 
prosecutions,  suits,  applications,  and  motions,  whether  civil  or 
criminal,  in  which  the  state  or  county  may  be  a  party  or  inter- 
ested," the  phrase  "the  courts  of  the  county"  is  intended  to 
refer  only  to  courts  of  record.  In  a  situation  closely  analogous 
to  that  presented  in  the  Michigan  case  this  court  held  that  the 
direction  of  the  county  attorney  was  controlling.  A  warrant 
charging  a  felony  was  placed  in  the  hands  of  the  sheriff.  The 
county  attorney  directed  him  to  return  it  and  he  did  so.  More 
than  two  years  later  the  defendant  was  arrested  upon  the  same 
warrant  and  claimed  the  benefit  of  the  statute  of  limitations. 
The  question  presented  was  whether  the  prosecution  was  to 
be  regarded  as  pending  between  the  return  of  the  warrant 
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already  referred  to  and  its  reissuance,  and  this  was  treated  as 
depending  upon  the  power  of  the  county  attorney  to  control  it. 
This  court  held  that  the  bar  (ff  the  statute  had  fallen,  saying : 

''The  county  attorney  is  the  representative  of  the  state  in  criminal 
prosecutions,  and,  subject  only  to  a  limited  direction  by  the  court,  con- 
trols such  actions.  .  .  .  And  when  the  sheriff,  by  the  direction  of 
the  county  attorney,  returns  a  warrant  which  has  been  placed  in  his 
hands  for  service  to  the  court  that  issued  it,  this  ends  the  official  connec- 
tion of  the  sheriff  with  such  warrant,  renders  the  warrant  functus  officio , 
and  effects  an  abandonment  of  the  prosecution  by  the  state."  (In  re 
Broadhead,  74  Kan.  401,  405,  86  Pac.  458.) 

Notwithstanding  that  the  county  attorney  is  not  required  to 
attend  a  preliminary  examination  unless  asked  to  do  so,  we 
hold  that  he  may  appear  if  he  sees  fit,  and  when  he  does  his 
authority  is  as  complete  as  though  his  presence  had  been  re- 
quested. The  proceeding,  while  somewhat  informal,  is  an' 
adversary  one.  It  is  accusatory  or  litigious  rather  than  inquisi- 
torial in  character.  It  has  something  of  the  aspect  of  a  volun- 
tary investigation  conducted  by  the  magistrate,  while  exer- 
cising a  function  somewhat  analogous  to  that  of  a  grand  jury, 
to  determine  whether  or  not  there  is  ground  for  a  prosecution. 
But  under  our  practice  it  is  quite  different  from  that.  It  con- 
stitutes actual  litigation  between  opposing  parties.  Testimony 
taken  at  such  a  hearing  may  be  used  at  the  trial  in  the  district 
court,  if  the  attendance  of  the  witness  cannot  be  had  (The 
State  V.  Chadwell,  94  Kan.  302,  146  Pac.  420 ;  8  R.  C.  L.  213, 
214),  a  course  which  could  scarcely  be  justified  if  the  proceed- 
ings were  not  essentially  judicial — a  trial  between  opposing 
parties  presided  over  by  a  judge.  The  state  is  the  plaintiff, 
and  the  state's  attorney,  rather  than  the  complaining  witness 
or  any  other  unofficial  person,  is  entitled  to  speak  in  its  behalf, 
and  decide  upon  the  course  to  be  pursued  in  its  interest. 

"Unquestionably,  a  private  individual  has  no  longer  any  right  to 
prosecute  another  for  crime, — no  right  to  control  any  criminal  prosecu- 
tion when  once  instituted.  A  criminal  prosecution  is  a  state  affair,  and 
the  control  of  it  is  in  the  public  prosecutor.  .  .  .  The  purpose  of  a 
public  prosecution  is  to  prevent  the  use  of  the  criminal  law  to  gratify 
private  malice  or  accomplish  personal  gain.  This  purpose  is  fully  sub- 
served when  the  control  of  the  case  is  with  the  county  attorney."  (State 
V.  WiUon,  24  Kan.  189,  192.) 

"The  law  makes  it  the  duty  of  the  county  attorney  to  conduct  criminal 
prosecutions  on  behalf  of  the  state,  and  all  steps  in  the  trial  are  alike 
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under  his  supervision  and  control.     (The  State  v.  Welle,  54  Kan.  161,  165» 
37  Pac.  1005.) 

"No  one  but  the  county  attorney ^  or  the  attorney-general  on  proper 
occasion,  or  persons  deputized  by  them,  may  control  prosecutions  within 
a  county."     (The  State  v.  Snelling,  71  Kan.  499,  506,  80  Pac.  966.) 

It  is  true  that  this  interpretation  of  the  law  places  in  the 
hands  of  the  county  attorney  a  very  large  power,  which  is  sus- 
ceptible of  abuse.  That,  however,  is  a  necessary  attribute  of 
most  governmental  powers.  In  the  case  of  a  public  officer 
some  protection  is  afforded  by  statutes  making  official  miscon- 
duct a  crime  (Gen.  Stat.  1915,  §  3588),  and  a  basis  for  ouster 
(Gen.  Stat.  1915,  §7603).  The  other  theory— that  the  con- 
trol  of  a  felony  prosecution  until  it  reaches  the  district  court,, 
so  far  as  a  plaintiff  may  exercise  control,  rests  with  the  prose- 
cuting witness,  or  with  any  one  who  is  under  no  official  re- 
sponsibility— would  imply  that  the  county  attorney  might  be 
seriously  embarrassed  in  the  attempted  enforcement  of  the 
criminal  law  by  the  interference  of  individuals,  actuated  by 
mistaken  judgment  or  perverse  purpose.  For  instance,  a 
private  prosecutor,  if  in  charge  of  a  preliminary  examination 
upon  a  charge  of  gambling,  might  call  the  keeper  of  the  gam- 
ing house  and  permit  him  to  give  such  testimony  as  under  the 
statute  (Gen.  Stat.  1915,  §  3652)  would  result  in  his  own  com- 
plete immunity.  Clearly  the  selection  of,  witnesses  to  be  used 
in  that  manner  should  rest  with  the  county  attorney,  and  not 
with  individuals  or  with  the  justice  of  the  peace.  The  power 
effectively  to  control  a  prosecution  involves  the  power  to  de- 
termine when  and  before  what  tribunal  it  shall  be  brought  and 
maintained,  and  therefore,  whether  it  should  be  discontinued. 
We  conclude  that  the  justice  of  the  peace  should  have  acted 
upon  the  direction  of  the  county  attorney  and  dismissed  the 
case. 

Two  federal  cases  militate  somewhat  against  this  conclu- 
sion, but  they  are  based  upon  statutes  not  entirely  like  those 
of  Kansas.  (United  States  v.  Schumann,  2  Abbott  [U.  S.]  523 ; 
The  United  States  v.  Scroggins,  3  Woods  [U.  S.  Cir.  Ct.]  529.) 

2.  It  is  contended  that  even  if  the  justice  of  the  peace  ought 
to  have  dismissed  the  case  upon  the  direction  of  the  county 
attorney,  his  refusal  to  do  so  was  a  mere  error  for  which  pro- 
hibition is  not  an  available  remedy.    It  is  doubtless  true  that 
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upon  the  filing  of  the  motion  to  dismiss  the  justice  did  not  lose 
jurisdiction  in  such  sense  as  to  render  absolutely  void  evei^y* 
thing  that  he  thereafter  did  in  the  case.  Prohibition  is  fre- 
quently spoken  of  as  properly  invoked  only  where  it  is  sought 
to  restrain  a  judicial  officer  from  an  act  wholly  beyond  his 
jurisdiction.  But  expressions  indicating  some  modification  of 
this  are  not  uncommon.  Thus  it  is  said  that  "the  writ  will  lie 
in  all  cases  either  of  abuse  or  usurpation  of  jurisdiction  by  an 
inferior  tribunal"  (32  Cyc.  604) ;  and  that 

"Three  conditions  are  necessary  to  warrant  the  grranting  of  the  relief: 
first,  that  the  court,  officer  or  person  against  whom  it  is  sought  is  about 
to  exercise  judicial  or  quasi- judicial  power;  second,  that  the  exercise  of 
such  power  is  unauthorized  by  law;  third,  that  it  will  result  in  injury 
for  which  no  other  adequate  remedy  exists."  (High's  Extraordinary 
Legal  Remedies,  3d  ed.,  §  764a.) 

In  practice  the  writ  is  often  used  to  prevent  an  act  which  in 
a  strict  technical  sense  is  within  the  jurisdiction  of  the  officer, 
but  contrary  to  law — one  which  he  has  the  power  to  perform, 
but  not  the  legal  right.    Thus  in  a  recent  textbook  it  is  said : 

"The  doctrine  is  universally  held  that  a  judge  who  has  an  interest  in 
the  subject  matter  of  the  litigation,  is  disqualified  from  hearing  and  ad- 
judging the  case,  and  where  he  attempts  to  do  so,  prohibition  will  be 
granted  to  restrain  him.''     (2  Bailey  on  Habeas  Corpus,  §  360.) 

(See,  also,  State,  ex  r el.  Jones,  v.  Gay,  65  Wash.  629.) 
Yet  the  disqualified  judge  is  not  wholly  without  jurisdiction, 
and  if  he  acts  the  resulting  judgment  is  not  void,  nor  open  to 
collateral  attack.  {Jones  v.  Insuramce  Co.,  85  Kan.  235,  116 
Pac.  484.)  Merely  by  way  of  illustration,  it  may  be  mentioned 
that  the  writ  has  been  successfully  invoked  to  correct  an  order 
requiring  the  production  of  records  at  an  unreasonable  place 
(Equitable  Life  Assur.  Society  v.  Hardin,  166  Ky.  51) ;  to  stay 
proceedings  before  a  judge  who  had  declared  his  intention  to 
rule  in  a  particular  way  (CulKns  v.  Williams,  156  Ky.  57) ;  to 
enforce  the  rule  of  res  judicata  (State,  ex  rel.  Burr  et  al.,  v. 
Whitney  et  al.,  66  Fla.  24 ;  State,  ex  rel,  v.  Williams,  221  Mo. 
227) ;  to  restrain  the  hearing  of  a  will  contest  because  it  was 
brought  too  late  (State,  ex  rel.  Wood,  v.  Superior  Court,  76 
Wash.  27;  McVey  v.  Butcher,  72  W.  Va.  526) ;  to  prevent  the 
taking  of  evidence  on  matters  not  pertinent  to  the  issue  (MUler 
V.  Superior  Court,  25  Cal.  App.  607) ;  to  prevent  the  splitting 
of  a  cause  of  action  (Bullard  v.  Thorpe  et  als.,  66  Vt.  599) ;  and 
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even  to  prevent  separate  actions  upon  several  notes  of  the  de- 
fendant (James  v.  Stokes,  and  als.,  <fec.,  77  Va.  225) . 

The  district  court,  besides  having  general  original  jurisdic- 
tion of  all  matters  not  otherwise  provided  for,  and  jurisdiction 
in  cases  of  appeal  and  error  from  all  inferior  courts  and  tri- 
bunals, is  specifically  given  by  the  statute  ''a  general  supervi- 
sion and  control  of  all  such  inferior  courts  and  tribunals,  to 
prevent  and  correct  errors  and  abuses."  (Gen.  Stat.  1915, 
§  2957.)  The  clause  quoted  can  hardly  be  regarded  as  refer- 
ring only  to  appellate  jurisdiction,  because  that  had  already 
been  provided  for,  and  because  the  phrase  "to  prevent  .  .  . 
errors  and  abuses"  points  to  a  preventive  and  not  a  corrective 
remedy.  If  it  was  the  duty  of  the  justice  of  the  peace  to  dis- 
miss the  criminal  case  upon  the  motion  of  the  county  attorney 
(and  we  have  determined  that  it  was),  he  acted  beyond  his 
legal  authority  in  going  ahead  with  the  hearing,  and  we  think 
prohibition  was  an  appropriate  method  by  which  to  require 
him  to  conform  to  the  direction  which  we  have  decided  the 
public  prosecutor  had  a  right  to  give. 

It  is  true  the  plaintiff  in  this  case  might  have  submitted  to 
the  preliminary  examination  and  given  bond,  if  required  to  do 
so,  for  his  appearance  in  the  district  court,  and  awaited  his  dis- 
charge upon  the  refusal  of  the  county  attorney  to  file  an  infor- 
mation, but  that  remedy  manifestly  might  have  been  far  from 
adequate. 

3.  A  suggestion  is  made  that  the  plaintiff  had  no  right  to  re- 
sort to  prohibition  because  he  had  not  first  invoked  relief  at  the 
hands  of  the  justice  of  the  peace.  When  the  justice  had  re- 
fused to  dismiss  the  prosecution  at  the  instance  of  the  county 
attorney,  a  similar  request  by  the  accused  would  obviously  have 
been  a  mere  formality,  the  futility  of  which  is  demonstrated 
by  the  defense  made  in  the  district  court  on  the  ground  that 
the  county  attorney  did  not  have  control  of  the  case.  (State, 
ex  rel,  v.  Bright,  224  Mo.  514.) 

4.  In  the  first  proceeding  against  Foley  the  docket  of  the 
justice  did  not  recite  findings  that  an  offense  had  been  commit- 
ted and  that  there  was  probable  cause  to  believe  him  guilty, 
facts  that  the  statute  requires  to  be  shown  in  order  to  warrant 
binding  him  over.  This  is  referred  to  by  the  defendants  in 
this  action  as  casting  a  doubt  upon  the  jurisdiction  of  the  dis- 
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trict  court  in  that  case.  The  transcript  showed  that  Foley  was 
required  to  give  bond  for  his  appearance  in  the  district  court 
for  trial,  and  this,  with  the  giving  of  the  bond,  was  sufficient 
for  jurisdictional  purposes.  (The  State  v.  Tennison,  39  Kan. 
726,  18  Pac.  948.) 

5.  The  decision  that  the  order  against  the  justice  of  the 
peace  was  properly  granted  renders  of  little  practical  conse- 
quence the  question  whether  error  was  committed  in  rendering 
judgment  against  the  individual  defendants.  As  to  them  the 
action  was  one  of  injunction,  and  was  maintainable  for  the 
same  reasons  that  justified  the  prohibition  against  the  officer, 
unless  by  reason  of  the  rule  which  has  sometimes  been  an- 
nounced, that  injunction  against  the  prosecution  of  a  criminal  ^ 
action  will  not  lie  except  for  the  protection  of  property  rights. 
(22  Cyc.  904 ;  14  R.  C.  L.  428.)  This  rule  seems  to  be  founded 
on  these  considerations :  The  accused  has  usually  a  fairly  ade- 
quate remedy 'by  making  his  defense  in  the  criminal  action;  a 
court  of  equity  has  no  jurisdiction  of  criminal  matters,  that 
subject  being  committed  to  courts  of  law ;  as  a  matter  of  public 
policy  the  courts  ought  not  to  interfere  with  the  representatives 
of  the  public  seeking  the  enforcement  of  the  law.  In  the  case 
of  .numerous,  repeated  and  vexatious  prosecutions  it  is  evident 
that  the  remedy  of  meeting  the  charges  in  the  courts  where 
they  are  brought  may  not  be  entirely  adequate ;  where  the  same 
court  has  jurisdiction  of  legal  and  equitable  matters,  distinc- 
tions founded  on  that  difference  are  of  little  importance ;  and 
with  respect  to  an  injunction  which  runs  not  against  the  public 
prosecutor,  but  against  individuals  who  seek  to  direct  the  ma- 
chinery of  the  criminal  law  in  opposition  to  his  judgment,  the 
objection  based  on  a  reluctance  to  embarrass  officers  in  dis- 
charging their  duty  to  the  government  does  not  apply.  A 
court  of  equity  would  seem  to  be  as  responsive  to  a  call  for  the 
protection  of  personal  rights,  in  an  appropriate  case,  as  to  one 
for  the  protection  of  rights  relating  to  property.  In  Brotvn  v. 
City  of  Abilene,  93  Kan.  737,  it  w^s  said : 

"The  remedy  of  injunction  may  be  employed  to  protect  personal  and 
property  rights,  although  it  may  operate  incidentally  to  restrain  a  prose- 
cution under  an  invalid  ordinance."     (Syl.  1(3.) 

The  case  on  its  merits  was  decided  upon  oral  evidence,  and 
any  debatable  inferences  of  fact  must  be  resolved  in  favor  of 


Digitized  by 


Google 


74  SUPREME  COURT  OF  KANSAS. 

Williams  v.  Insurance  Co. 

the  plaintiff.    So  far  as  the  decision  turns  upon  the  exercise  of 
discretion,  the  action  of  the  district  court  must  control.    We 
conclude  that  no  error  is  shown  in  any  part  of  the  court's  order. 
The  judgment  is  affirmed. 


No.  21,117. 

M.  C.  Williams,  Appellee,  v.  The  Home  Insurance  Company, 

Appellant 

SYLLABUS  BY  THB  COURT. 

1.  Hail  Insurance — Oral  Contract  of  Agent — Premium  Retained  by 
Company — Contract  Valid — Estoppel.  In  an  action  on  an  alleged  oral 
contract  for  insurance,  it  is  held,  on  the  facts  stated  in  the  opinion, 
that  the  insurance  company  by  retaining  control  and  exercising  owner- 
ship over  the  premium  paid  to  its  local  agent  is  estopped  to  deny  that 
it  contracted  to  insure  plaintiff's  wheat  crop  against  loss  by  hail,  not^ 
withstanding  its  local  agent  had  no  authority  to  make  an  oral  con- 
tract for  insurance. 

2.  Same — Amount  of  Loea — Incompetent  Evidence  Admitted,  Evidence 
of  the  amounts  paid  by  the  defendant  to  other  persons  in  settlement  of 
losses  to  wheat  crops  occasioned  by  the  same  storm  is  held,  in  the 
circumstances  stated  in  the  opinion,  incompetent;  and  because  of  the 
failure  of  plaintiff  to  establish  by  competent  evidence  the  amount  of 
his  loss,  the  judgment  is  reversed  and  the  cause  remanded  for  trial 
of  that  issue. 

Appeal  from  Harper  district  court;  GE(»tGE  L.  Hay,  judge. 
Opinion  filed  December  8, 1917.  AflSrmed  in  part  and  reversed 
in  part. 

E.  C.  Wilcox,  Myrtle  Youngberg,  both  of  Anthony,  and  C.  H. 
Mauntel,  of  Alva,  Okla.,  for  the  appellant. 
'  Vernon  L.  Day,  and  Donald  Muir,  both  of  Anthony,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  action  was  one  upon  an  oral  contract  for 
hail  insurance.  The  plaintiff  recovered  and  the  defendant  ap- 
peals. 

In  April,  1915,  M.  C.  Williams,  a  farmer  living  in  Harper 
county,  desired  insurance  on  his  wheat  crop  and  went  to  J.  C. 


Digitized  by  VjOOQIC 


Vol.  102. JULY  TERM,  1917. 75 

Williams  v.  Insurance  Co. 

Elvin,  local  agent  at  Harper  for  the  Home  Insurance  Company. 
He  had  insured  his  wheat  with  the  same  agent  the  previous 
season.  Elvin  prepared  an  application  for  insurance  upon  the 
regular  form  prescribed  by  the  company,  setting  out  a  de- 
scription of  the  land,  the  amount  of  Wheat  to  be  insured,  the 
amount  of  the  premium  and  with  a  provision  that  it  should  not 
be  binding  upon  the  company  until  approved  by  the  agent  at 
Oklahoma  City.  Williams  signed  the  application  and  gave 
Elvin  his  personal  note  in  full  payment  of  the  premium,  which 
amounted  to  $117.48.  Elvin  thereupon  deposited  in  a  bank  in 
Anthony  the  amount  of  the  note  less  his  commission  as  local 
agent,  taking  the  bank's  certificate  of  deposit  for  $85.44,  pay- 
able to  the  Home  Insurance  Company,  which  he  placed  in  an 
envelope  with  the  application  and  mailed  to  the  office  of  the 
company  at  Oklahoma  City.  The  evidence  is  that  at  this  time 
the  defendant's  manager  at  Oklahoma  City  was  sick  in  a  hos- 
pital. For  some  reason  no  written  policy  was  issued  by  the 
company  on  the  application.  However,  sometime  during  the 
month  of  May  the  defendant  company  learned  that  the  cer- 
tificate of  deposit  had  been  issued,  and  on  May  22  wrote  the 
bank  as  follows : 

"On  May  21st  you  wrote  Mr  J.  C.  Elvin  of  Harper,  Kansas,  stating 
that  you  had  issued  on  April  26th  your  certificate  of  deposit  No.  1408, 
payable  to  the  Home  Insurance  Company  for  $85.44.  Beg  to  advise 
that  we  have  never  received  the  same,  and  wish  to  notify  you  not  to  pay 
the  same  if  presented. 

"In  talking  with  our  banker  here  he  tells  us  that  it  is  the  cust<»n 
where  an  indemnity  bond  is  issued  to  a  bank  they  will  issue  a  duplicate 
certificate  of  deposit.  If  you  will  kindly  fill  out  an  indemnity  bond  on 
your  form  and  send  same  to  ^s  we  will  have  same  executed  and  approved, 
at  which  time  you  can  issue  us  a  duplicate  certificate  of  deposit.'' 

The  cashier  of  the  bank  was  absent  on  a  vacation  when  this 
letter  came  and  it  was  never  answered.  Sometime  in  June  a 
hailstorm  partially  d/estroyed  plaintiff's  wheat.  An  adjuster 
of  the  defendant  went  to  Harper  and  adjusted  losses  sustained 
by  eight  or  ten  other  farmers,  occasioned  by  the  same  storm. 
He  testified  that  through  Mr.  Elvin  he  learned  of  plaintiff's 
loss,  and  made  an  adjustment  with  plaintiff,  subject  to  the 
approval  of  the  company.  By  this  adjustment  plaintiff's  loss 
was  fixed  at  $294,  but  the  company  never  approved  the  ad- 
justment. 
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The  answer  of  the  defendant  was  a  general  denial,  and  a 
special  denial  that  Elvin  was,  authorized  to  make  an  oral  con- 
tract of  insurance. 

There  is  a  complaint  that  the  court  received  incompetent 
evidence  and  ruled  out  competent  evidence.  The  plaintiff-was 
permitted  to  testify  to  conversations  with  the  local  agent  at 
the  time  the  application  was  signed,  in  which  the  agent  stated 
his  intention  to  deposit  the  premium  in  the  bank  to  the  credit 
of  the  insurance  company.  This  could  not  have  prejudiced 
anyone,  because  it  cannot  be  disputed  that  the  money  was  de- 
posited to  the  credit  of  the  insurance  company,  and  the  com- 
pany notified  by  letter  of  that  fact.  Besides,  long  before  the 
loss  occurred,  the  company  received  notice  of  the  fact  that  the 
money  had  been  deposited  to  its  credit,  and  assumed  to  exer- 
cise control  and  ownership  over  the  fund.  By  reason  of  this 
fact  we  think  the  defendant  company  is  liable  to  the  plaintiff, 
conceding  that  it  had  never  authorized  its  agent  to  enter  into 
an  oral  contract  of  insurance.  It  is  estopped  now  to  claim 
that  he  had  no  such  authority,  because  with  full  notice  of  the 
fact  that  the  money  had  been  deposited  in  the  bank  to  its  credit 
as  a  premium  for  the  insurance,  it  notified  the  bank  not  to  pay 
the  money  out  to  anyone  else,  and  elected  to  consider  the  pre- 
mium as  belonging  to  it.  The  money  is  still  held  by  the  bank ; 
neither  plaintiff  nor  anyone  else,  so  far  as  the  evidence  shows, 
has  ever  interfered  with  defendant's  right  to  collect  it.  When 
the  defendant  company  wrote  the  bank  claiming  ownership 
of  the  deposit,  it  knew  that  no  policy  had  beeniSssued  to  plain- 
tiff or  to  anyone  else  for  which  that  deposit  represented  the 
premium;  yet  it  was  willing  to  accept  and  endeavored  to  se- 
cure possession  of  the  premium  at  a  time  when  no  loss  had 
been  sustained.  If  plaintiff's  wheat  had  been  harvested  with- 
out loss  from  storms,  the  defendant  would  have  profited  by  the 
premium,  and  its  own  neglect  to  approve  the  application  and 
issue  a  written  policy  ought  not  to  relieve  it  from  liability  to 
the  assured.  It  would  be  unconscionable  to  permit  defendant 
to  hold  the  premium  in  the  bank  subject  to  its  control,  and  in 
the  event  plaintiff's  wheat  escaped  loss,  collect  the  premium, 
and  refuse  to  collect  it  in  order  to  relieve  itself  from  liability, 
in  the  event  loss  occurred. 

Before  notifying  the  bank  to  hold  the  premium  subject  to  its 
order  the  defendant  company  could  have  required,  if  it  d^mei 
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that  essential,  another  written  application  from  plaintiff,  or  it 
could  have  issued  a  written  policy  without  such  an  application 
upon  information  easily  obtained  from  its  local  agent.  By 
exercising  control  and  ownership  over  the  premium  it  placed 
itself  in  a  position  to  retain  the  benefits  of  a  contract  of  in- 
surance, and  must  assume  the  burdens  of  such  a  contract. 

Because  of  this  view  of  the  case  we  deem  it  unnecessary  to 
consider  the  complaints  of  error  respecting  evidence  admitted 
to  show  agency  of  Elvin  or  of  the  adjuster.  We  do  not  think 
the  jury  were  misled  by  failure  of  the  court  to  define  what  was 
meant  by  aflSrmative  claims,  nor  could  there  have  been  any 
prejudicial  error  in  the  instructions  respecting  agency.  It 
may  be  conceded  that  the  local  agent  had  no  authority  to  make 
an  oral  contract  of  insurance ;  if  it  be  further  conceded  that  the 
evidence  offered  to  establish  this  was  not  sufficient,  and  that 
the  instructions  given  in  respect  to  this  issue  were  erroneous, 
still  the  agent  had  authority  to  take  applications  for  and  re- 
ceive premiums  in  payment  of  policies  which  were  to  be  issued 
when  the  company  approved  the  written  application.  The 
plaintiff  never  applied  for  an  oral  contract,  and  neither  he  nor 
the  agent  had  such  a  contract  in  mind.  The  plaintiff  made  the 
written  application  on  the  usual  blanks,  and  while  the  applica- 
tion was  not  available  for  evidence,  the  general  terms  of  the 
application  were  sufficiently  shown  by  the  plaintiff's  testimony 
and  that  of  the  agent.  The  application  was  received  by  the 
company  because  it  was  sent  by  mail,  postage  paid,  and  prop- 
erly addressed  to  the  home  office.  The  defendant,  without 
approving  the  application  by  issuing  a  policy,  never  disap- 
proved it,  and  retained  the  premium  until  after  the  loss  oc- 
curred. It  makes  little  difference  whether  we  call  this  an  oral 
contract  of  insurance  or  what  it  is  termed.  It  became  a  con- 
tract of  insurance  when  defendant  elected  to  accept  and  retain 
the  premium,  although  the  terms  of  the  contract  had  to  be 
established  by  oral  evidence. 

Notwithstanding  what  has  been  said,  another  trial  will  be 
necessary  because  of  the  failure  of  plaintiff  to  prove  the 
amount  of  his  loss.  He  produced  a  number  of  witnesses  who 
lived  in  the  same  county  and  who  had  sustained  loss  by  the 
same  storm.  Over  the  defendant's  objection  they  were  per- 
mitted to  testify  what  per  cent  of  loss  they  were  paid  by  de- 


Digitized  by 


Google 


78  SUPREME  COURT  OF  KANSAS. 

Wood  V.  School  District. 

fendant.  None  of  them  had  ever  seen  plaintiffs  wheat  after 
it  was  injured,  and,  of  course,  the  evidence  was  not  competent 
for  the  purpose  for  which  it  was  offered.  The  defendant  never 
accepted  or  approved  the  adjustment  made  by  its  agent,  and 
the  plaintiff  could  not  rely  upon  that  as  fixing  the  amount  of 
his  loss.  ,The  parties  may  be  able  to  agree  upon  the  loss  sus- 
tained by  the  plaintiff;  if  not,  a  new  trial  will  be  ordered  to 
determine  that  question.  Judgment  reversed  and  cause  re- 
manded. 


No.  21,119. 

Ben  a.  Wood  et  al..  Appellants,  v.  Syracuse  School  District 
No.  1  IN  Hamilton  County  et  al.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

School  District — Condemnation  Proceedings — Award  of  Damages — Ap- 
peal by  Landowners — Appeal  Bond.  A  number  of  landowners  appealed 
from  an  award  of  damages  on  a  condemnation  matter,  all  joining  in 
one  bond,  which  recited  the  appointment  of  the  appraisers,  their  re- 
port, and  the  desire  to  appeal,  and  closed  with  these  words: 

''That  we  hereby  bind  ourselves  to  pay  all  costs  and  expense  of  said 
appeal,  should  we  be  adjudged  to  pay  them." 

Following  a  motion  to  dismiss  for  want  of  sufficient  bonds,  the  appeal- 
ing parties  requested  leave  to  file  proper  bonds,  which  request  was  re- 
fused.   Held,  that  such  refusal  was  error. 

Appeal  from.  Hamilton  district  court;  George  J.  Downer, 
judge.    Opinion  filed  December  8, 1917.    Reversed. 

H.  P.  Jones,  of  Syracuse,  and  Edgar  Foster,  of  Dodge  City, 
for  the  appellants. 

George  Getty,  of  Syracuse,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  From  a  condemnation  of  land  for  school  purposes 
the  plaintiffs,  who  own  separate  tracts,  joined  in  an  appeal 
bond  signed  by  themselves  only.  This  obligation  recited  the 
appointment  of  the  appraisers,  their  report,  and  the  desire  of 
the  defendants  to  appeal,  and  closed  with  these  words : 

"That  we  hereby  bind  ourselves  to  pay  aU  costs  and  expense  of  said 
appeal,  should  we  be  adjudged  to  pay  them." 
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This  bond  was  approved  by  the  clerk  of  the  district  court. 
A  motion  to  dismiss  the  appeal  contained  eleven  .different 
grounds,  but  amounted  in  substance  to  the  suggestion  that  the 
bond  was  insufficient  in  form  and  should  have  been  separate 
for  each  owner.  The  motion  was  sustained  and  the  obligors 
appeal.    - 

The  statute  (Gen.  Stat.  1915,  §  7824)  requires  the  appealing 
party  to  enter  into  an  undertaking  to  the  adverse  party,  with  at 
least  one  good  and  sufficient  surety,  in  a  sum  not  less  than  $50 
in  any  case,  nor  less  than  double  the  amount  of  judgment  and 
costs,  one  of  the  conditions  being  that  if  judgment  be  rendered 
against  him  he  will  satisfy  such  judgment  and  costs.  Such 
bond  need  not  be  signed  by  the  party  appealing.  ' 

The  defendants,  after  calling  attention  to  the  joinder  of 
the  parties,  rely  very  largely  on  St  L.  K.  &  S.  W.  Rly.  Co.  v. 
Morse,  50  Kan.  99,  31  Pac.  676.  It  was  there  held  that  an  ap- 
peal bond  signed  by  the  surety  only  and  by  no  one  else,  which 
did  not  bind  or  obligate  the  surety  in  any  amount  whatever, 
was  void  and  gave  the  appellate  court  no  jurisdiction.  It  was 
said  that  the  surety  bound  himself  in  no  amount  and  did  not 
agree  to  do  anything  whatever,  which  cannot  be  said  of  the 
bond  now  under  consideration. 

Of  course,  each  landowner  should  have  appealed  separately 
and  filed  a  separate  bond,  which  should  have  followed  the  statu- 
tory requirements;  but  all  the  owners  joined  in  the  one  given, 
and  thus  became  sureties  for  one  another  and  bound  them- 
selves therein  to  pay  all  costs  and  expense  of  the  appeal  should 
they  be  adjudged  so  to  do. 

This  gave  the  court  sufficient  jurisdiction  to  permit  an 
amendment.  (McCleUand  Bros.  v.  Allison,  34  Kan.  155,  8  Pac. 
239 ;  St.  L.  &  S.  F.  Rly.  Co.  v.  Hurst,  52  Kan.  609,  35  Pac.  211 ; 
Parker  v.  Gibson,  78  Kan.  90,  96  Pac.  35;  Mercantile  Co.  v. 
Wimer,  97  Kan.  31, 154  Pac.  216.) 

The  order  of  dismissal  is  reversed,  and  the  cause  remanded 
with  directions  to  permit  the  filing  of  proper  bonds. 
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No.  21,124. 

Erwin  Stevenson,  Appellee,  v.  Arthur  Stevenson  et  al., 

Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Will  —  Conatiructum  —  Life  Estate — Estates  in  Remainder — Vested 
Title,  Where  a  testator  bequeaths  a  life  estate  in  his  property  to  his 
widow  and  the  remainder  undivided  to  his  sons,  share  and  share  alike, 
the  sons  acquire  a  vested  remainder  in  the  property,  and  they  may  sell 
and  dispose  of  their  undivided  interests,  subject  to  the  rights  of  the 
widow  under  her  life  estate. 

2.  Same.  After  a  testator  has  disposed  of  his  property  by  will— creat- 
ing and  bequeathing  a  life  estate  therein  to  his  widow  and  bequeathing 
the  remainder  to  his  sons  in  undivided  equal  shares,  a  subsequent  pro- 
vision in  the  will,  that  if  any  son  should  die  before  the  termination  of 
the  life  estate  such  son's  share  should  be  paid  to  his  descendants  and 
should  not  lapse,  is  a  mere  direction  in  accordance  with  the  statute  of 
descents  and  distributions,  and  does  not  fairly  imply  that  the  sons 
may  not  absolutely  dispose  of  the  undivided  interests  vested  in  them 
by  their  father's  will. 

8.  Same.  Where  a  life  tenancy  and  remainders  are  carved  out  of  an  es- 
tate by  will,  and  the  remaindermen  are  in  esse,  definitely  ascertained, 
and  nothing  but  their  death  before  the  termination  of  the  life  tenancy 
can  defeat  their  title,  the  remainders  thus  created  and  bestowed  by  the 
will  are  vested  absolutely  in  the  remaindermen. 

Appeal  from  Smith  district  court;  Richard  M.  Pickler, 
judge.    Opinion  filed  December  8,  1917.    Aflbmed. 

E.  S.  Rice,  and  W.  S.  Rice,  both  of  Smith  Center,  for  the  ap- 
pellants. 

.4.  W.  Relihan,  and  Ted  D.  Relihan,  both  of  Smith  Center, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  a  suit  to  quiet  title,  and  it  involves 
the  construction  of  the  will  of  the  late  Enoch  Stevenson  of 
Smith  county.    The  will  in  part  reads : 

"Second:  I  give  and  bequeath  to  my  beloved  wife  Harriet  Stevenson 
all  my  property,  real  and  personal,  after  paying  my  debts  as  provided 
in  section  first,  for  her  sole  use  and  benefit  during  the  period  of  her 
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natural  life,  and  at  her  death  the  property  real  and  personal  shall  be 
equally  divided  between  my  three  sons  as  follows  to  wit: 
-   "To  my  son  Albert  one-third  (1-3) 
"To  my  son  Arthur  one-third  (1-3)  and 
"To  my  son  Irwin  one-third  (1-8),  share  and  share  alike. 
"Third:    In  case  any  of  my  children  aforesaid  should  die  in  thdr 
mother's  lifetime  or  in  my  lifetime  leaving  issue  or  descendants,  I  direct 
that  his  share  shall  not  lapse,  but  shiiU  be  paid  to  such  descendants  in 
equal  proportions." 

The  plaintiff,  Erwin  Stevenson,  is  one  of  three  sons  of 
Einoch  Stevenson.  The  defendant,  Arthur  Stevenson,  is  plain- 
tiff's brother;  the  other  defendants  are  the  widow  and  chil- 
dren of  his  deceased  brother,  Albert. 

Enoch  Stevenson  died  in  1890.  In  1893  Albert  quitclaimed 
his  undivided  one-third  interest  in  the  property  to  the  plain- 
tiff, Erwin  (Irwin),  for  $500,  taking  back  a  note  and  mort- 
gSLge  on  the  interest  thiis  quitclaimed  to  secure  the  payment 
of  part  of  that  sum.  The  note  was  to  mature  in  sixty  days 
after  the  death  of  Harriet.  About  the  same  time,  and  in  sub- 
stantially the  same  way,  Erwin  acquired  by  quitclaim  deed 
the  undivided  one-third  interest  of  his  brother  Arthur. 

Albert  died  in  1897.  The  mother,  Harriet,  died  in  1915. 
Thereafter  the  plaintiff  Erwin  brought  this  suit  to  quiet  title 
to  the  land  described  in  the  will,  basing  his  title  upon  his  one- 
third  interest  under  his  father's  will,  and  upon  the  quitclaim 
deeds  made  to  him  by  Albert  and  Arthur  during  their  mother's 
life. 

The  pleadings  of  the  parties  set  forth  the  pertinent  facts 
without  dispute.  Demurrers  were  filed  to  defendants'  an- 
swers, and  judgment  was  entered  for  plaintiff. 

What  became  of  the  estate  of  Enoch  Stevenson  at  his  death, 
under  the  terms  of  the  will?  The  trial  court  held,  in  effect, 
that  at  Enoch's  death  a  life  estate  in  the  property  passed  to 
Harriet,  and  that  the  remainder  vested  at  once  in  Albert, 
Arthur,  and  Erwin;  that  while  possession  and  enjoyment 
were  deferred  until  their  mother's  death,  the  remainder  of 
the  fee  became  theirs  absolutely.  It  cannot  be  discerned  from 
the  entire  instrument  that  the  testator  intended  to  restrain 
his  sons  from  parting  with  their  several  undivided  interests 
until  after  their  mother's  death.  At  their  father's  death  their 
interests  became  vested — ^not  contingent.  It  is  the  law,  and  it 
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always  has  been  the  law  in  this  state,  and  in  this  country,  and 
in  England — ^notwithstanding  an  occasional  vagrant  decision 
to  the  contrary — ^that  when  nothing  but  the  death  of  a  re- 
maiderman  can  defeat  the  maturity  and  perfection  of  his  title, 
the  title  in  remainder  is  vested  absolutely  in  him.  (Bunting 
V.  Speek,  41  Kan.  424,  21  Pac.  288,  and  citations  therein.) 
There  is  a  loose  expression  sometimes  used  in  discussing  the 
law  of  contingent  remainders,  that  such  remainders  are  vested 
subject  to  their  being  divested,  but  to  apply  that  expression 
to  an  ordinary  vested  remainder  would  create  a  new,  illogical 
and  inexact  expression  tending  to  befog  an  important  phase 
of  the  law  which  has  long  been  settled  and  well  understood. 
If  Albert,  Arthur  and  Erwin  had  purchased  their  mother's 
life  interest,  can  it  be  doubted  that  they  would  then  have 
owned  the  entire  fee?  Or  subject  to  their  mother's  life  in- 
terest, could  not  the  three  sons  jointly  have  conveyed  their 
remainders  to  a  stranger?  And  if  such  stranger  had  there- 
after purchased  the  mother's  life  estate,  would  he  not  have  a 
perfect  title  to  the  property?  If  Albert  had  acquired  his 
mother's  life  estate  and  the  remainder  interests  of  his  broth- 
ers, Arthur  and  Erwin,  could  he  not  then  have  conveyed  the 
entir.e  estate  to  a  stranger  and  warranted  it  against  his  own 
heirs — ^his  children ;  or  could  they  in  such  case  be  heard  to  say 
that  although  all  the  estate  had  vested  in  their  father,  yet  his 
own  undivided  one-third  interest  was  vested  subject  to  the  pos- 
sibility of  its  being  divested  by  his  own  death  in  his  mother's 
lifetime,  and  that  such  one-third  interest  automatically  be- 
came theirs,  or  reverted  to  them  by  their  father's  death,  not- 
wthstanding  he  had  conveyed  to  a  stranger?  These  questions 
answer  themselves.  When  title  to  property  is  once  vested  in 
definitely  ascertained  remaindermen,  nothing  can  disturb  it 
but  alienation. 

But  it  is  useless  to  waste  words  on  a  feature  of  the  law  which 
has  been  thoroughly  settled  long  ago. 

In  Bunting  v.  Speek,  41  Kan.  424,  21  Pac.  288,  the  will  read : 
"Second,  I  will  and  bequeath  to  my  beloved  wife,  Nancy  Bunting, 
after  all  my  just  debts  and  liabilities  are  paid,  all  the  rest  of  my  estate, 
real  and  personal,  to  have  and  to  hold  them,  together  with  all  rights  and 
privileges  thereto  belonging,  during  her  lifetime,  and  then  they  are  to 
descend  to  my  legal  heirs."     (p.  426.) 


Digitized  by  CjOOQIC 


Vol.  102.  JULY  TERM,  1917.  83 

Stevenson  v.  Stevenson. 

In  that  case  the  court  traced  the  law  from  its  early  English 
sources  down  through  the  American  cases,  and  as  it  had  been 
defined  by  the  recognized  standard  commentators,  and  held 
that  at  Bunting's  death  his  heirs  took  a  vested  remainder  in 
his  property  which  could  be  lawfully  conveyed  away  during 
the  life  of  the  life  tenant.  When  the  decision  in  Bunting  v. 
Speek  was  rendered,  thirty  years  ago,  the  question  was  open  in 
this  state  and  the  court  was  free  to  follow  the  general  prin- 
ciples of  the  common  law,  as  it  did  do  (pp.  427,  432),  or  to 
adopt  another  view  if  the  common  law  governing  the  subject 
were  inconsistent  with  the  public  policy  of  this  state.  The 
rule  announced  in  Bunting  v.  Speek  has  been  recognized  in  the 
following  cases :  McLaughlin  v.  Penney,  65  Kan.  523,  70  Pac. 
341;  Strom  v.  Wood,  100  Kan.  556,  164  Pac.  1100. 

The  same  principle  was  adhered  to  in  Holt  v.  Wilson,  82 
Kan.  268,  108  Pac.  87,  although  in  that  case  Bunting  v.  Speek 
was  not  cited.  Willianis  v.  Bricker,  83  Kan.  53,  109  Pac.  998, 
and  Bullock  v.  Wiltberger,  92  Kan.  900,  142  Pac.  950,  both  in- 
volved a  construction  of  the  will  of  Louis  Wiltberger,  and  it 
was  held  that  the  will  clearly  disclosed  that  the  interests  be- 
queathed to  the  testator's  children  were  contingent  upon  their 
surviving  their  mother,  and  that  if  any  of  them  did  not  so 
survive,  the  portion  thus  contingently  bestowed  should  be  be- 
stowed upon  the  heirs  of  any  such  deceased  child  of  the  tes- 
tator. 

No  such  purpose  is  fairly  disclosed  in  the  will  of  Enoch 
Stevenson.  The  second  clause  of  Stevenson's  will  disposes  of 
the  entire  estate — a  life  estate  to  the  widow  and  remainder  in 
fee  absolutely  to  the  sons.  The  third  clause  of  the  will  then 
undertakes  to  dispose  of  the  share  of  any  son  who  might  die 
before  the  mother  died.  No  man  can  dispose  of  another  mar\_'3 
share  by  a  will.  Note  the  use  of  the  word  "lapse"  in  the  third 
cTause.  Unless  each  son  took  a  vested  interest,  there  would  be 
nothing  to  "lapse."  Clearly  the  testator's  direction  in  the 
third  clause  of  the  will  merely  indicates  that  he  was  not  sure 
that  the  law  would  cast  the  interest  bestowed  on  each  son  by 
the  second  clause  of  the  will  upon  the  heirs  of  any  such  son 
who  might  die  before  the  termination  of  the  life  estate.  As 
the  matter  stands,  the  third  clause  merely  states  what  the 
law  would  direct  if  the  third  clause  had  been  omitted. 
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It  should  be  obvious  also  that  even  although  a  will  might 
specifically  provide  that  the  testator's  estate  should  be  kept  in- 
tact for  a  time,  for  example,  for  the  duration  of  a  life  tenancy, 
no  rule  of  public  policy  would  be  violated  by  the  remaindermen 
by  selling  or  disposing  of  their  undivided  remainder  interests. 
The  sale  or  barter  of  undivided  interests  would  not  affect  the 
integrity  of  the  estate  nor  frustrate  any  purpose  of  the  tes- 
tator. 

The  judgment  is  affirmed. 

BUECH,  J.    (Concurring  specially) : 

The  decision  must  turn  on  the  interpretation  given  the  will. 
What  was  the  intention  of  the  testator? 

The  entire  estate  was  given  to  Harriet  for  her  life,  and  at 
her  death  to  the  three  sons  in  equal  shares.  The  testator  then 
dealt  with  certain  situations  which  might  arise,  including  the 
very  one  which  occasioned  this  litigation :  What  if  one  of  the 
sons,  whose  enjoyment  of  his  share  of  the  estate  was  deferred 
until  his  mother's  death,  should  die  first,  leaving  issue  or  de- 
scendants? The  testator  had  a  notion  that  under  these  cir- 
cumstances the  share  would  lapse.  This-  was  something  which 
he  did  not  wish  to  occur,  so  he  inserted  this  provision  in  the 
will :  "I  direct  that  his  share  shall  not  lapse."  Completing  the  , 
precaution,  the  testator  added  this  provision,  '"but  shall  be 
paid  to  such  descendants  in  equal  proportions." 

The  thing  which  obtruded  upon  the  testator's  attention  in 
case  a  son  should  die  before  the  life  tenant,  leaving  descendants, 
and  the  thing  which  he  took  particular  care  to  provide  should 
not  occur,  was  "lapse."  What  is  it?  The  legal,  the  popular 
and  the  dictionary  meanings  are  all  the  same.  To  lapse  is  to 
fail,  to  become  ineffectual  or  void,  to  fail  to  pass  from  one  pro- 
prietor to  another,  and  specifically  in  case  of  a  devise,  to  fail 
to  take  effect  because  of  the  death  of  the  devisee.  Therefore  the 
provision  of  the  will,  "I  direct  that  his  share  shall  not  lapse," 
means  this :  "In  case  a  son  shall  die,  leaving  descendants,  be- 
fore his  mother's  life  estate  terminates,  I  direct  that  the  share 
which  I  have  given  him  shall  not  fail,  or  become  ineffectual 
or  void,  or  fail  to  take  effect,  because  of  his  death."  This  is  the 
very  opposite  of  a  devise  of  property  to  pass  upon  the  happen- 
ing of  an  uncertain  and  dubious  event — surviving  a  life  tenant. 
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and  the  very  opposite  of  vesting  an  estate  to  be  devested  upon 
the  happening  of  a  contingency — death  before  a  life  tenant. 
On  the  other  hand,  the  purpose  clearly  indicated  was  to  vest 
in  a  son  dying  before  his  mother,  his  share  of  the  estate  as 
effectually  as  if  death  did  not  intervene. 

There  is  no  ambiguity  in  the  will  thus  far.  There  remains 
to  be  considered  the  concluding  provision  of  the  third  clause, 
"but  shall  be  paid  to  such  descendants  in  equal  proportion." 
This  provision,  instead  of  overthrowing,  confirms  and  carries 
out  the  one  preceding  it,  whereby  the  creation  of  vested  re- 
mainders was  fortified.  Use  of  the  word  "paid"  indicates  that 
technical  and  legal  precision  of  language  was  not  always  at- 
tained. The  testator  used  the  word  "issue,"  which  is  a  term 
of  very  general  signification,  and  in  wills  frequently  means 
"heirs."  To  help  phrase  his  thought,  the  testator  attached  to 
the  general  term  the  alternative,  "or  descendants,"  and  then 
used  the  expression,  "such  descendants,"  to  indicate  whoever 
had  been  referred  to.  The  primary  and  dominant  thought, 
clearly  and  forcibly  expressed,  having  been  to  prevent  a  devise 
from  failing  on  account  of  the  death  of  the  devisee,  the  sup- 
plemental provision  is  more  consistent  with  the  idea  of  descent 
of  a  vested  share  of  the  estate  than  with  the  idea  of  a  devise 
over  to  descendants  of  a  lapsed  share.  If  the  meaning  were 
less  clear  than  it  appears  to  me  to  be,  the  rule  that  a  testator 
must  leave  no  doubt  of  his  intention  to  create  a  contingent 
instead  of  a  vested  remainder,  might  be  invoked. 

Mason,  J.  (dissentiftg  in  part) :  I  concur  in  the  conclusion 
that  the  deed  executed  by  Arthur  Stevenson  conveyed  all  his 
interest  in  the  property  it  described,  and  that  upon  his  moth- 
er's death  in  his  lifetime  the  title  became  perfect  in  the  grantee. 
I  also  agree  that  the  deed  from  Albert  Stevenson  passed 
a  complete  title,  provided  the  interpretation  placed  upon  the 
will  by  the  majority  of  the  court  accords  with  the  actual  ex- 
pressed intention  of  the  testator.  And  this  depends  upon  what 
he  had  in  mind  when,  after  having  arranged  that  his  wife 
should  hold  the  property  for  her  life,  and  that  it  should  then 
go  to  his  three  sons,  he  added :  "In  case  any  of  my  children 
aforesaid  should  die  in  their  mother's  lifetime  or  in  my  life- 
time leaving  issue  or  descendants,  I  direct  that  his  share  shall 
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not  lapse  but  shall  be  paid  to  such  descendants  in  equal  pro- 
portions." And  this  in  turn  depends  upon  whether  he  used 
the  words  "issue"  and  "descendants"  with  accuracy,  or  in  a 
loose  way  as  synonyms  for  "heirs."  The  context  makes  it  un- 
likely that  when  he  wrote  "issue  or  descendants"  he  meant 
"heirs."  The  language  "in  case  any  of  my  children  aforesaid 
should  die  in  their  mother's  lifetime  or  in  my  lifetime  leaving 
issue  or  descendants"  implies  that  the  testator  had  in  mind 
that  a  son  might  die  without  leaving  "issue  or  descendants" ; 
he  could  hardly  have  been  conteniplating  the  possibility  of  the 
death  of  a  son  without  any  heirs  a;t  all.  The  contingency  he 
was  presumably  thinking  of  was  the  death  of  a  son  leaving 
heirs  of  a  particular  class.  The  phrase  "issue  or  descendants" 
does  not  appear  to  be  one  that  either  a  lawyer  or  layman 
would  be  likely  to  use  to  designate  a  class  which  included  the 
spouse  of  a  decedent.  It  seems  to  me  that  in  selecting  these 
rather  unusual  words  the  testator  indicated  a  purpose  that  the 
property  which  was  to  go  to  one  of  his  sons  if  he  survived  his 
mother,  should  otherwise  pass  to  the  son's  children  (if  any) 
to  the  exclusion  of  his  wife,  if  he  left  one.  This  was  a  dispo- 
sition which  the  testator  had  a  right  to  make.  If  he  used  the 
words  "issue"  and  "descendants"  in  what  appears  to  me  to  be 
their  natural  and  ordinary  (as  well  as  their  literal  and  tech- 
nical) meaning,  each  son  upon  the  death  of  his  father  ac- 
quired a  vested  interest  in  the  property,  subject  to  be  divested 
by  his  death,  leaving  issue,  in  his  mother's  lifetime.  Each 
could  convey  away  all  that  he  had,  but  no  more.  He  had  no 
power  to  defeat  the  provision  made  by  the  will  for  the  benefit 
of  his  children.  Therefore,  the  deed  made  by  Albert  Steven- 
son did  not  prevent  his  children  taking  title,  upon  the  death 
of  his  mother,  to  the  property  which  he  would  have  received  if 
he  had  survived  her,  their  title  being  derived  from  the  will  and 
not  from  the  law  of  descents  and  distributions,  which  would 
have  required  them  to  share  it  with  their  mother,  if  living. 
I  presume  there  is  no  controversy  about  this,  if  the  will  indi- 
cates that  the  testator  intended  that  in  case  Albert  died  before 
his  mother  the  property  he  would  otherwise  have  received 
should  go  to  his  children,  to  the  exclusion  of  his  wife,  if  she 
survived  him.    With  great  respect  for  the  opinion  to  the  con- 
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trary  of  the  trial  judge  and  of  the  justices  comprising  the  ma- 
jority of  this  court,  I  feel  constrained  to  record  my  belief  that 
this  is  what  the  testator  meant. 

Johnston,  C.  J.,  and  Porter,  J.,  concur  in  this  partial  dis- 
sent. 


No.  21,126. 

IGNACE  Tersina,  Appellee,  v.  The  Liverpool  and  London  and 
Globe  Insurance  Company,  Limited,  and  H.  F.  Brook§ 
(et  al.).  Appellants. 

SYLLABUS  BY  THE  COURT. 

Insurance — Loss — Inconsistent  Special  Findings — Evidence — New  Trial. 
The  court  refused  to  order  judgrment  for  defendants  upon  the  evidence 
or  upon  the  special  findings  of  the  jury,  but  granted  a  new  trial  be- 
cause the  verdict  returned  by  the  jury  was  not  supported  by  the  evi- 
dence and  because  the  special  findings  were  inconsistent  with  each 
other  and  with  the  general  verdict.    Held,  not  error. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  December  8,  1917.    Affirmed. 

A.  S.  Wilson,  of  Galena,  and  S.  L.  Walker,  of  Columbus,  for 
the  appellants. 

C.  A.  McNeill,  of  Columbus,  and  E.  B.  Morgan,  of  Galena, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  was  an  action  by  Ignace  Tersina 
against  the  Liverpool  and  London  and  Globe  Insurance  Com- 
pany, H.  F.  Brooks,  its  agent,  and  W.  B.  Simms,  the  deputy 
state  fire  marshal,  to  recover  damages  for  alleged  malicious 
prosecution  and  false  imprisonment.  A  demurrer  to  the  evi- 
dence of  plaintiff  was  sustained  as  to  the  defendant  Simms. 
The  jury  returned  a  general  verdict  in  plaintiffs  favor  against 
the  insurance  company  for  $25,  and  in  favor  of  the  defendant 
Brooks.  This  appeal  is  taken  from  the  court's  orders  over- 
ruling defendants'  motion  for  judgment  upon  the  special  find- 
ings of  the  jury  and  sustaining  plaintiff's  motion  for  a  new 
trial. 
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Plaintiff's  house  and  most  of  its  contents  were  destroyed  by- 
fire.  The  property  was  insured  by  the  defendant  company  in 
the  sum  of  $600.  Brooks,  the  local  agent  of  the  insurance 
company,  was  notified  of  the  fire,  after  which  he  had  plaintiff 
make  out  a  list  of  the  lost  articles  in  the  house,  and  the  loss 
was  reported  to  the  insurance  company  at  Chicago.  Van 
Valkenburg,  the  company's  state  agent  at  Kansas  City,  was  di- 
rected to  investigate  and  adjust  the  claim,  with  the  result  that 
he  forwarded  plaintiff's  proof  of  loss  in  the  sum  of  $595.60 
to  the  Chicago  office  with  the  recommendation  that  a  draft  for 
the  amount  be  issued.  After  Brooks  received  this  draft  and 
before  he  had  delivered  it  to  plaintiff,  he  became  suspicious 
as  to  the  origin  of  the  fire  and  suspected  that  claim  had  been 
made  for  property  that  was  not  burned.  He  informed  the  in- 
surance company  of  his  suspicions,  and  he  testified  that  he 
thought  it  was  such  a  case  as  should  be  investigated  as  pro- 
vided by  law.  Van  Valkenburg,  acting  for  the  insurance  com- 
pany, then  reported  the  matter  to  the  state  fire  marshal's 
office.  In  the  investigation  that  followed  the  county  attorney 
held  an  inquisition,  at  the  close  of  which  he  did  not  inmiediately 
issue  a  warrant,  but  waited  until  Simms  and  Brooks  again 
went  to  Carona,  the  village  in  which  plaintiff's  house  was  sit- 
uated, for  further  inquiry  into  the  matter.  Although  they  did 
not  find  more  evidence  Simms  advised  the  county  attorney  that 
he  thought  a  warrant  should  be  issued  for  plaintiff.  At  the 
suggestion  of  the  county  attorney  Simms  then  had  Brooks 
draw  up  a  complaint,  as  the  county  attorney  was  busy  with 
other  matters,  and  Simms  swore  to  the  same.  Plaintiff  was 
arrested  and  held  in  jail  twenty-four  hours  pending  the  ob- 
taining of  bond.  At  the  preliminary  hearing,  after  the  intro- 
duction of  the  state's  evidence,  the  complaint,  at  the  sugges- 
tion of  the  county  attorney,  was  dismissed.  It  appears  that 
while  the  investigation  was  in  progress  some  attempts  were 
made  by  the  insurance  company  to  compromise  the  plaintiff's 
claim,  but  no  settlement  was  reached  and  an  action  was  com- 
menced on  the  policy ;  but  after  the  dismissal  of  the  prosecu- 
tion the  check  formerly  withheld  was  delivered  to  the  plaintiff. 
The  plaintiff  expended  $100  in  attorney  fees,  $10  for  an  in- 
terpreter, and  lost  ten  days'  time  on  account  of  the  arson 
prosecution.    This  action  was  then  brought,  alleging  in  sub- 


Digitized  by  VjOOQIC 


Vol,  102. JULY  TERM,  1917. 89 

Tersina  v.  Insurance  Co. 

stance  that  the  defendants  were  in,  a  conspiracy  for  the  pur- 
pose of  maliciously  bringing  about  the  plaintiff's  arrest  and 
imprisonment,  and  of  defrauding  him  out  of  the  amount  to 
which  he  was  entitled  under  the  policy. 

The  substance  of  the  jury's  special  findings  is  that  the  in- 
surance company  was  instrumental  in  instituting  the  criminal 
action  through  the  correspondence  of  their  agents  setting  in 
motion  the  machinery  of  the  law  through  the  fire  marshal's 
office;  that  the  insurance  company  deemed  the  fire  to  be  of 
suspicious  origin ;  that  it  was  right  for  the  company  to  report 
the  fire  to  the  fire  marshal's  office;  that  the  insurance  com- 
pany committed  wrong  in  instituting  criminal  proceedings 
after  the  inquisition  showed  no  grounds  of  action;  that  the 
cause  of  the  criminal  action  being  instituted  was  the  com- 
pany's claim  that  more  evidence  could  be  procured;  that  the 
inquisition  was  held  for  the  honest  purpose  of  ascertaining  if 
the  fire  was  incendiary;  that  Brooks  and  Van  Valkenburg  held 
malice  against  plaintiflF  before  the  filing  of  the  complaint  by 
the  fire  marshal,  and  that  the  cause  of  such  malice  was  false 
information ;  and  that  the  plaintiff  did  not  seek  to  secure  pay- 
ment for  any  articles  of  property  that  were  not  burned.  The 
answer  to  question  6,  to  the  effect  that  the  defendants'  claim 
that  they  could  get  more  evidence,  had  caused  the  criminal 
action  to  be  instituted  against  the  plaintiff,  was  set  aside  by 
the  court  on  the  ground  that  there  was  no  evidence  to  support 
it.  The  court  stated  that  his  ground  for  not  sustaining  the  de- 
fendants' motion  for  judgment  upon  the  special  findings  was 
that  they  were  inconsistent,  and  that  the  grounds  for  the 
granting  of  the  new  trial  were  erroneous  rulings  in  the  admis- 
sion of  testimony  for  defendants,  and  that  the  verdict  was  con- 
trary to  the  evidence. 

It  is  insisted  by  the  defendants  that  the  evidence  and  findings 
compel  a  holding  that  no  right  of  recovery  against  them  had 
been  established,  and  that  this  court  should  direct  judgment  in 
their  favor.  It  is  true,  as  the  defendants  contend,  that  the  in- 
surance company  cannot  be  blamed  for  investigating  cases  in 
which  there  are  grounds  for  their  belief  that  a  fire  was  caused 
by  a  claimant,  or  that  he  is  claiming  for  the  loss  of  property 
which  was  not  in  fact  burned  or  injured.  Indeed,  the  officers 
and  agents  of  a  company  would  be  recreant  in  their  duty  if 
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they  failed  to  make  a  bona  fide  investigation  in  such  cases. 
The  law  authorizes  the  fire  marshal  to  investigate  the  cause, 
origin  and  circumstances  of  any  fire  occurring  in  the  state 
(Laws  of  1913,  ch.  312,  §  5,  Gen.  Stat.  1915,  §  10848;  Laws  of 
1915,  ch.  230,  Gen.  Stat.  1915,  §§  5354,  5355),  and  no  fault  can 
be  found  with  an  agent  of  the  insurance  company  because  he 
called  the  attention  of  the  fire  marshal  to  the  fact  that  the  plain- 
tiff's building  had  been  burned.  The  court  found  that  the 
charge  made  against  the  deputy  fire  marshal,  as  to  being  in  a 
conspiracy  to  defraud  the  plaintiff,  was  not  sustained  and  he 
should  therefore  be  dismissed  from  the  case. 

This  elimination  weakened  the  charge  of  conspiracy  to  quite 
an  extent,  but  the  jury  have  found  that  two  of  the  agents  of  the 
insurance  company  had  acted  fraudulently  and  maliciously  in 
accomplishing  the  arrest  and  imprisonment  of  the  plaintiff. 
The  testimony  against  them  is  rather  weak  and  unsatisfactory, 
but  we  cannot  say,  as  against  the  ruling  of  the  district  court, 
that  the  findings  of  the  jury  against  the  defendants  were  with- 
out support,  or  that  there  was  no  testimony  worthy  of  submis- 
sion to  the  jury.  There  was  testimony  tending  to  show  that 
after  an  inquisition  had  been  held  by  the  fire  marshal  and  the 
county  attorney  the  evidence  obtained  failed  to  support  the 
charges  made  against  the  plaintiff,  and  after  a  search  on  the 
following  day  for  more  evidence  implicating  the  plaintiff  none 
was  found,  and  yet  the  agents  of  the  insurance  company  per- 
sisted in  securing  the  plaintiff's  arrest.  In  a  letter  written  by 
one  of  the  agents  he  stated  that,  "it  is  very  questionable  in  my 
mind  as  to  the  ability  of  the  fire  marshal  to  secure  sufficient  evi- 
dence to  convict  this  assured  of  arson,  but  I  think  by  our  pro- 
posing to  pay  the  amount  of  his  purchases  since  the  fire  we  can 
get  our  policy  up,"  etc.  Testimony  was  given  of  a  remark  by  an 
agent  of  the  insurance  company  to  the  effect  that  as  soon  as 
the  plaintiff  and  his  attorneys  learned  that  the  fire  marshal 
was  making  a  thorough  investigation  of  the  fire — an  investi- 
gation which  the  agents  of  the  company  had  set  in  motion — 
plaintiff  would  be  willing  to  make  a  proposition  of  compro- 
mise. There  was  testimony,  too,  of  a  purpose  to  keep  the  in- 
formation from  the  plaintiff  that  an  investigation  was  to  be 
made  by  the  fire  marshal,  and  that  when  the  deputy  marshal 
arrived  he  should  be  brought  into  contact  with  the  agent  of 
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the  company  before  he  had  seen  any  one  else.  A  little  testi- 
mony was  given  that  the  representatives  of  the  company  were 
expecting  that  after  there  had  been  an  investigation  and  prose- 
cution the  plaintiff  might  be  willing  to  compromise  and  re- 
duce his  claim — a  compromise  which  the  agents  of  the  insur- 
ance company  had  in  mind  always  and  were  willing  to  make. 
The  findings  did  not  warrant  the  verdict.  One  finding  was 
set  aside  and  there  are  obvious  inconsistencies  in  the  remaining 
ones.  Both  parties  complain  of  the  conflict  in  the  findings, 
both  attack  particular  findings  on  the  ground  that  they  are  not 
sustained  by  the  evidence,  and  both  have  good  grounds  for 
their  complaints.  Some  of  the  findings  are  of  doubtful  im- 
port and  some  conflict  with  the  general  verdict,  and  hence 
the  court  could  not  uphold  them  nor  make  them  the  basis  of 
a  judgment. 

"When  the  special  findings  of  a  jury  are  in  conflict  with  the  general 
verdict,  and  are  inconsistent  with  each  other,  and  are  so  uncertain  and 
incomplete  that  this  court  cannot  render  judgment  on  them,  it  is  not 
error  in  the  court  below  to  grant  a  new  trial  for  these  reasons."  (C  /. 
&  K.  Rid.  Co.  V.  Townsdin,  38  Kan.  78,  syl.  Ti  1,  15  Pac.  889.) 

Another  sufficient  ground  for  the  order  granting  a  new  trial 
was  error  of  the  court  in  the  admission  of  testimony.  The  de- 
fendants were  allowed  to  cross-examine  the  plaintiff  as  to  sup- 
posed violations  of  the  prohibitory  liquor  law,  as  they  had  a 
right  to  do  for  the  purpose  of  impairing  his  credibility,  and  the 
extent  to  which  such  an  examination  may  go  is  largely  in  the 
discretion  of  the  court.  After  his  denial  of  the  commission 
of  the  supposed  offense,  other  witnesses  were  then  called  for 
the  purpose  of  showing  that  he  was  guilty,  and  the  real  is- 
sues of  the  case  for  a  time  were  lost  sight  of  and  the  plaintiff 
was  tried  for  a  public  offense.  This  was  an  unwarranted  in- 
quiry and  one  likely  to  have  prejudiced  the  plaintiff.  (40  Cyc. 
2627.) 

No  error  was  committed  in  granting  a  new  trial. 

Judgment  affirmed. 
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No.  21,127. 

Benjamin  Mullarky,  Appellee,  v.  H.  A.  Manker,  Appellant, 
and  R,  C.  Postlethwaite. 

SYLLABUS  BY  THE  COURT. 

X.  Exchange  of  Property — Relief  on  the  Ground  of  Fraud — Evidence. 
In  an  action  for  relief  on  the  ^ound  of  fraud,  the  evidence  held  to  have 
been  sufRcient  to  warrant  submitting  to  the  jury  the  matter  on  which 
the  verdict  was  based. 

2.  Same — Motion  to  Separately  State  Causes  of  Action — Judicial  Diaere- 
ticn.  The  overruling  of  a  motion  to  require  different  causes  of  action 
to  be  separately  stated  and  numbered,  being  a  matter  of  discretion,  is 
ordinarily  not  subject  to  review. 

3.  Same — Demurrer  to  Petition — Misjoinder  of  Parties,  Where  a  de- 
murrer to  a  petition  on  the  ground  of  misjoinder  is  based  upon  the 
claim  that  one  of  the  defendants  is  not  affected  by  one  of  the  causes  of 
action,  the  sustaining  of  a  demurrer  to  the  evidence  as  to  that  defend- 
ant prevents  the  overruling  of  the  demurrer  on  that  ground  from  being 
material  on  appeal. 

4.  Same — Motion  to  Strike  Matter  from  Petition,  The  overruling  of  a 
motion  to  strike  matter  from  a  petition  held  not  to  have  been  prejudi- 
cial. 

5.  Same — Evidence,  Rulings  admitting  evidence  held  not  to  have  been 
erroneous. 

Appeal  from  Jewell  district  court;  Richard  M.  Pickler, 
judge.    Opinion  filed  December  8, 1917.    Affirmed. 

W.  R.  Mitchell,  of  Mankato,  T,  F,  Garver,  and  R.  D.  Garver, 
both  of  Topeka,  for  the  appellant. 

R.  W.  Turner,  and  D.  F,  Stanley,  both  of  Mankato,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Benjamin  Mullarky  sued  H.  A.  Manker,  asking 
damages  in  the  amount  of  $17,840,  on  account  of  fraudulent 
conduct,  of  which  he  alleged  the  defendant  had  been  guilty. 
He  recovered  a  judgment  for  $3,537.86,  from  which  an  appeal 
is  taken.  The  judgment  was  based  upon  a  finding  that  the 
plaintiff  suffered  a  loss  of  $4,840  through  the  defendant's 
misconduct,  it  being  found  that,  except  for  this  particular 
transaction,  he  would  have  owed  the  defendant  $1,304.14. 
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1.  The  principal  contention  of  the  defendant  is  that  the 
finding  of  this  liability  on  his  part  was  not  warranted  by  the 
evidence.  The  following  is  a  brief  statement  of  the  means  by 
which  the  plaintiff,  according  to  his  own  story,  was  defrauded 
of  the  amount  named : 

The  defendant  owned  a  piece  of  real  estate  in  Jewell  City 
known  as  the  Kreamer  property,  which  he  wished  to  exchange 
for  a  tract  of  land  in  Chase  county,  owned  by  one  S.  D.  Elyea. 
Elyea  did  not  care  to  make  this  trade,  but  was  willing  to  ex- 
change his  land  for  a  building  in  La  Harpe,  owned  by  the  plain- 
tiff. In  April,  1915,  the  defendant  negotiated  a  deal  by  which 
the  plaintiff  was  to  deed 'the  La  Harpe  property  to  Elyea, 
Elyea  was  to  deed  the  Chase  county  land  to  the  defendant,  and 
the  defendant  was  to  deed  to  the  plaintiff  either  the  Chase 
county  land  or  the  Kreamer  property,  as  the  plaintiff  might 
prefer.  This  arrangement  was  carried  out  to  the  extent  that 
the  plaintiff  conveyed  his  property  to  Elyea,  and  Elyea  some 
time  later  conveyed  his  to  the  defendant.  On  May  10,  1915, 
a  written  contract  was  entered  into  for  the  sale  by  the  de- 
fendant to  the  plaintiff  of  certain  property,  including  460 
acres  of  growing  wheat,  valued  in  the  deal  at  $20  an  acre.  In 
a  separate  paragraph,  however,  the  plaintiff  was  credited  with 
$5,000  on  the  agreed  purchase  price,  reducing  the  actual  con- 
sideration that  much.  This  paragraph  was  on  the  first  of  the 
two  typewritten  pages  comprising  the  contract,  the  signature 
of  the  parties  being  upon  the  second  sheet.  After  the  execu- 
tion of  the  contract  the  paragraph  referred  to  was  changed  (a 
new  first  page  being  substituted  for  the  original)  so  that  in- 
stead of  the  $5,000  item  being  shown  as  a  mere  reduction  in  the 
purchase  price  thereinbefore  sp^ified,  it  was  made  to  appear 
as  a  credit  to  be  given  to  the  plaintiff  in  consideration  of  his 
releasing  the  defendant  from  his  obligation  to  pay  the  plain- 
tiff for  the  La  Harpe  property  by  making  a  deed  to  the 
Kreamer  property  or  to  the  Chase  county  land.  In  speaking 
of  the  written  contract,  shortly  before  it  was  drawn  up,  the 
plaintiff  told  the  defendant  that  it  would  cover  the  part  of  the 
trade  regarding  the  wheat;  that  with  regard  to  the  La  Harpe 
property  they  would  "check  that  down  as  unfinished  business 
and  later  on  make  settlement  about  September  1st."     They 
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then  agreed  that  the  price  to  be  allowed  should  be  $4,840.  The 
plaintiff  has  never  received  anything  for  the  property. 

The  defendant's  version  of  the  affair  is  this :  The  arrange- 
ment for  the  exchange  of  property  between  the  plaintiff,  the 
defendant,  and  Elyea  was  made,  substantially  as  stated.  The 
plaintiff  deeded  the  La  Harpe  building  to  Elyea,  and  Elyea 
deeded  the  Chase  county  land  to  the  defendant.  Prior  to  May 
10,  1915,  the  plaintiff  and  the  defendant  agreed  that  the  latter 
should  convey  the  Kreamer  property  in  exchange  for  the  prop- 
erty conveyed  to  Elyea,  but  should  make  the  deed  to  the  plain- 
tiff's father,  to  whom  the  plaintiff  was  indebted.  While  mat- 
ters stood  in  this  condition  the  written  contract  was  entered 
into,  it  being  agreed  that  the  plaintiff  should  have  a  credit  of 
$5,000  on  the  purchase  price  therein  specified,  in  consideration 
of  allowing  the  defendant  to  keep  the  Kreamer  property.  As 
the  agreement  had  already  been  made  that  the  deed  should  be 
executed  to  the  plaintiffs  father,  the  paragraph  on  the  subject 
was  made  to  contain  a  provision  that  the  plaintiff  was  to  pro- 
cure a  surrender  of  his  father's  rights  in  the  matter. 

The  jury  found  specifically  that  the  written  contract  had 
been  altered  after  its  execution,  and  the  sufficiency  of  the  evi- 
dence to  uphold  the  verdict  turns  largely  upon  whether  any 
part  of  it  had  a  tendency  to  show  such  alteration.  The  defend- 
ant's argument  to  the  contrary  is  mainly  a  summary  of  a  num- 
ber of  circumstances  pointing  to  the  extreme  improbability  of 
such  a  change  having  been  made.  Granting  the  force  of  the 
considerations  suggested,  as  bearing  upon  the  unlikelihood  of  a 
spurious  first  page  having  been  substituted  for  the  original 
(that  obviously  being  a  necessary  incident  to  the  change,  if  any 
was  made),  the  reasoning  falls  short  of  justifying  a  reversal. 
Such  a  substitution  was  physically  possible,  and  the  plaintiff 
gave  testimony  tending  to  show  that  it  was  made.  He  testified 
that  he  heard  the  contract  dictated  as  it  was  being  written  on  a 
typewriter ;  that  the  first  page  was  read  to  him  by  the  writer, 
but  not  in  the  form  in  which  it  now  appears ;  that  the  para- 
graph in  question  is  not  in  accordance  with  the  actual  agree- 
ment of  the  parties;  that  no  writing  in  "long-hand  (that  is, 
made  with  a  pen)  was  inserted  in  his  presence,  whereas  the 
copy  produced  contained  a  number  of  such  interlineations.  In 
the  brief  of  the  defendant  it  is  said :  "That  this  contract,  when 
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signed,  was  in  the  same  form  as  when  introduced  in  evidence  is 
shown  by  an  overwhelming  preponderance  of  the  testimony." 
This  is  a  matter,  however,  upon  which  the  verdict  of  the  jury, 
having  been  approved  by  the  trial  court,  must  be  regarded  as 
final. 

The  precise  point  of  controversy  between  the  parties  will  be 
made  clearer  by  a  somewhat  fuller  statement.  It  seems  to  be 
admitted  that  the  price  named  for  the  growing  wheat — $20 
an  acre — ^was  excessive,  for  the  defendant  testified  that  "we 
figured  the  wheat  price  was  inflated."  The  plaintiff  asserts 
that  the  credit  of  $5,000  agreed  to  be  given  to  him  in  the  con- 
tract was  merely  a  means  of  reducing  the  inflation.  He  admits 
that  there  was  an  understanding  that  he  was  to  procure  (as  he 
did)  a  release  from  his  father  of  any  claim  to  the  Kreamer 
property,  but  he  gives  this  explanation  regarding  the  matter : 
He  and  the  defendant  had  disagreed  as  to  the  terms  on  which 
the  Kreamer  property  was  to  be  deeded  to  him  in  exchange  for 
the  La  Harpe  property,  the  defendant  demanding  $500  boot, 
which  he  refused  to  pay.  In  that  situation  the  plaintiff's 
father  offered  to  buy  the  Kreamer  property  from  the  defend- 
ant at  a  valuation  of  $8,000,  and  the  offer  was  orally  accepted ; 
but  no  writing  was  executed,  and  nothing  further  came  of  this 
negotiation.  The  plaintiff  insists  that  what  he  was  to  procure 
from  his  father  was  merely  a  release  of  any  claim  to  the  prop- 
erty under  this  unenforceable  oral  agreement — a  purely  formal 
matter,  as  his  father  had  invested  nothing  in  the  property  and 
had  acquired  no  legal  right  whatever  regarding  it. 

The  defendant,  on  the  other  hand,  as  already  indicated,  as- 
serts that  the  previous  agreement  had  been  that  he  was  to  give 
up  the  Kreamer  property  to  compensate  the  plaintiff  for  the 
La  Harpe  property,  but  was  to  make  the  deed  to  the  plaintiff's 
father  because  the  plaintiff  owed  him  $2,000 ;  and  that  in  the 
negotiations  leading  up  to  the  wheat  deal  it  was  agreed  that  a 
$5,000  credit  should  be  given  to  the  plaintiff  in  consideration  of 
the  defendant  being  allowed  to  retain  the  Kreamer  property 
and  being  released  from  his  liability  on  account  of  having  ob- 
tained the  benefit  of  the  La  Harpe  property.  The  written  con- 
tract in  its  present  form  is  so  worded  as  to  support  this  version 
of  the  transaction. 

There  was  sharp  conflict  in  the  evidence.  No  purpose  would 
be  served  in  going  into  greater  detail  on  the  subject.    We  conr 
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elude  that  the  verdict  must  stand  unless  affected  by  some  rul- 
ing on  a  question  of  law. 

2.  The  petition  recited  a  number  of  transactions  to  which 
no  reference  so  far  has  been  made  in  this  opinion.  The  de- 
fendant contends  that  several  causes  of  action  were  stated, 
and  complains  of  the  overruling  of  a  motion  to  require  them 
to  be  separated  and  numbered.  Under  the  code  of  civil  pro- 
cedure as  it  existed  prior  to  1909  different  causes  of  action  set 
out  in  the  same  pleading  were  required  to  be  separately  stated 
and  numbered.  (Gen.  Stat.  1901,  §  4622.)  The  section  im- 
posing this  requirement  was  omitted  in  the  revision  of  that 
year,  and  at  present  the  ruling  on  such  a  matter  is  expressly 
conmiitted  to  the  discretion  of  the  trial  court  (Civ.  Code, 
§  122,  Gen.  Stat.  1915,  §  7014) ,  and  is  therefore  not  subject 
to  review.    (Crihh  v.  Hudson,  99  Kan.  65,  160  Pac.  1019.) 

3.  A  demurrer  to  the  petition  on  the  ground  of  misjoinder 
was  overruled.  It  is  urged  that  several  causes  of  action  were 
stated  in  the  petition,  one  of  which  did  not  affect  R.  C.  Postle- 
thwaite,  who  was  joined  as  a  defendant.  A  demurrer  to  the 
evidence  was  sustained  as  to  Postlethwaite,  who  thus  for  prac- 
tical purposes  ceased  to  be  a  party,  thereby  rendering  imma- 
terial the  question  whether  his  being  a  defendant  occasioned  a 
misjoinder. 

4.  A  motion  to  strike  matter  from  the  petition  was  sus- 
tained in  part  and  overruled  in  part.  It  is  contended  that 
error  was  committed  in  allowing  any  of  the  challenged  matter 
to  remain  in  the  pleading.  Granting  that  the  allegations  ob- 
jected to  were  redundant  or  irrelevant,  no  prejudice  to  the  de- 
fendant is  apparent.  (Harris  v.  Morrison,  100  Kan.  157,  163 
Pac.  1062.)  It  is  argued  that  the  superfluous  matter,  contain- 
ing charges  of  fraudulent  intent  and  conduct,  tended  to  in- 
flame the  jury  against  him.  As  the  recovery  was  had  upon  a 
single  item,  and  upon  the  basis  of  its  amount  having  been 
agreed  to,  such  an  effect  of  the  language  complained  o^  does 
not  seem  to  be  established. 

5.  A  final  complaint  relates  to  the  admission  of  evidence. 
While  the  plaintiff  was  on  the  stand  he  was  asked  by  his  at- 
torney to  state  what  was  said  in  a  conversation  between  him- 
self and  the  defendant  on  September  7.  It  is  contended  that 
the  answer  was  incompetent.    It  does  not  appear  to  be  very 
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material,  but  in  any  event  the  question  was  not  improper, 
since  it  did  not  necessarily  call  for  anything  that  was  not  com- 
petent evidence.  Nothing  is  preserved  for  review  in  this  con- 
nection, since  the  defendant  did  not  ask  to  have  the  question 
made  more  specific,  and  did  not  in  any  way  attack  the  answer. 
(Stone  V.  Bird,  16  Kan.  488.) 

A  day  or  two  after  the  signing  of  the  contract,  its  drafts- 
man, with  whom  it  had  been  left,  and  who  at  the  time  was  the 
defendant's  attorney,  had  his  stenographer  make  a  copy  of  It 
(or  what  was  supposed  to  be  a  copy),  which  he  certified  as 
correct  and  filed  with  the  register  of  deeds.  This  purported 
copy  was  not  a  literal  transcript  of  the  instrument  produced 
in  court,  the  language  being  different  in  a  number  of  instances, 
although  none  of  these  differences  affected  the  essential  mean- 
ing of  the  contract.  The  plaintiff  was  permitted  to  introduce 
this  copy  in  evidence,  over  the  objection  of  the  defendant.  As 
the  copy  was  declared  to  be  accurate  and  made  public  by  the 
attorney  of  the  defendant,  acting  apparently  in  his  behalf, 
and  as  it  did  not  conform  strictly  to  the  instrument  asserted  by 
him  to  be  the  original  contract,  the  genuineness  of  which  was 
attacked  by  the  plaintiff,  we  think  the  court  was  justified  in 
admitting  it  for  whatever  bearing  it  might  be  thought  to  have 
upon  the  question  whether  a  substitution  for  the  first  sheet 
had  been  effected. 

The  judgment  is  aflSrmed. 
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No8.  21,128-21,180. 
(Consolidated.) 

'  No.  21,128. 

The  Home  State  Bank,  Appellee,  v.  School  District  No.  17 
IN  Wyandotte  County,  Appellant. 

No.  21,129. 

The  Minnesota  Avenue  State  Bank,  AppeUee,  v.  School 
District  No.  17  in  Wyandotte  County,  Appellant. 

No.  21,180: 

The  Commercial  National  Bank,  Appellee,  v.  School  Dis- 
trict No.  17  IN  Wyandotte  County,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Reference? — Findings  of  Referee  Confirmed — Findings  of  Fact  Con- 
clusive, Where  a  defendant  files  a  motion  asking  the  court  to  ap- 
prove and  confirm  the  findinsrs  of  fact  made  by  a  referee,  and  to  set 
aside  the  referee's  conclusions  of  law,  and  the  court  confirms  and  ap- 
proves both  the  findingrs  of  fact  and  conclusions  of  law,  the  defendant 
•cannot  question  the  correctness  of  the  findings  of  fact. 

2.  School  Warrants — Draivn  on  Empty  Treasury — Warrants  Became 
Floating  Debt.  The  fact  that  at  the  time  a  school  warrant  is  issued 
there  are  no  funds  in  the  hands  of  the  treasurer  with  which  to  pay 
it,  does  not  render  the  warrant  illegal  or  void.  When  the  warrant 
is  presented  for  payment,  it  becomes  the  duty  of  the  treasurer  to  in- 
dorse it  "Not  paid  for  want  of  funds,"  and  it  then  becomes  a  floating 
debt  of  the  district. 

3.  Same — Action  on  Warrants — Pleadings — Departure,  Where  the  an- 
swer of  a  school  district  to  an  action  upon  school  warrants  pleads  that 
the  warrants  were  unlawfully  issued  and  are  without  consideration 
and  void,  a  reply  which  alleges  that  the  defendant  received  and  used 
the  property  and  services  for  which  the  warrants  were  issued,  that  the 
acts  of  its  offlcers  in  issuing  the  warrants  were  ratified  by  the  electors 
of  the  district,  and  that  defendant  is  estopped  to  question  the  validity 
of  the  warrants,  does  not  set  up  a  new  cause  of  action  nor  constitute  a 
departure. 

4.  Same — Assignment — Rights  of  Assignee,  By  the  assigrnment  of  a 
school  warrant  the  assignee  becomes  the  owner  of  whatever  claim 
the  original  holder  had  against  the  district  for  the  indebtedness  evi- 
denced by  the  warrant. 

5.  Same — Amount  of  Judgment,  In  an  action  on  a  school  warrant  which 
has  been  issued  for  a  sum  in  excess  of  the  amount  due  the  creditor, 
but  which  is  otherwise  legally  issued,  the  court  may  properly  give 
judgment  for  the  amount  actually  due  on  the  indebtedness  evidenced 
by  the  warrant. 
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Appeal  from  Wyandotte  district  court,  division  No.  2; 
Frank  D.  Hutchings,  judge.  Opinion  filed  December  8, 1917. 
Affirmed. 

JiLstus  N.  Baird,  of  Kansas  City,  for  the  appellant. 

L.  W.  Keplinger,  C.  W.  Trickett,  E.  A.  Enright,  E.  S.  Mc- 
Anany,  M.  L.  Alden,  and  Thomas  M.  Van  Cleave,  all  of  Kansas 
City,  for  the  appellees,  Sarmiel  Maker,  of  Kansas  City,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  These  cases  involve  the  same  questions  and 
were  consolidated  and  submitted  together.  Each  of  the  banks 
brought  suit  against  the  school  district  on  school  warrants  and 
recovered  judgment,  from  which  the  school  district  appeals. 

The  petitions  alleged  that  the  school  district  issued  its  war- 
rants, setting  out  copies  of  the  warrants,  their  assignment  to 
the  bank,  and  asked  judgment  for  the  amounts  due.  In  addi- 
tion to  a  general  denial  the  answer  alleged  that  at  the  time  the 
warrants  were  signed,  T.  E.  Moody  was  not  a  duly  elected  and 
qualified  director  and  officer,  and  was  not  a  bona  fide  resident 
of  the  school  district;  that  James  H.  Ewing,  at  the  time  the 
warrants  were  signed,  had  no  right  to  act  as  treasurer ;  that ' 
the  warrants,  which  were  drawn  by  Stephen  Lockridge  as 
clerk,  were  for  sums  in  excess  of  the  moneys  in  the  hands  of 
the  alleged  treasurer,  or  which  had  been  apportioned  to  or 
raised  by  the  district  for  the  payment  of  warrants ;  that  the 
warrants  were  without  consideration,  illegal,  and  void. 

The  reply  contained  a  general  denial  and  alleged  that  if  any 
warrant  sued  on  was  invalid  for  any  cause  when  issued,  the 
property  and  service  for  which  it  was  issued  were  received  and 
used  by  the  defendant,  and  thereby  the  defendant  ratified  and 
validated  such  warratnt  and  became  liable  for  its  payment; 
that  the  acts  of  the  oflScers  and  agents  in  issuing  the  warrants 
were  ratified  by  the  electors  of  the  school  district  at  subsequent 
regular  school  meetings ;  that  the  defendant  appropriated  the 
services  and  used  the  property  received  without  objection ;  and 
that  the  electors  of  the  district  met  in  annual  and  special 
meetings  each  year  with  full  knowledge  that  the  warrants  had 
been  issued  and  of  all  the  facts  pertaining  thereto. 
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The  first  complaint  is  the  overruling  of  a  motion  to  strike 
from  the  reply  all  averments  tending  to  show  that  the  district 
was  liable  because  it  had  qualified  or  ratified  the  issuance  of 
the  warrants;  the  theory  of  the  defendant  being  that  these 
allegations  of  the  reply  constitute  a  departure,  and  further 
that  plaintiff  was  thereby  seeking  to  recover  upon  a  qttantum 
meruit,  which  was  barred  by  the  statute  of  limitations.  There 
was  no  departure  in  the  pleadings.  The  actions  were  brought 
upon  school  warrants;  the  answer  challenged  their  validity; 
the  reply  merely  sought  to  avoid  this  portion  of  defendant's 
answer  by  alleging  that  the  school  district  received  the  benefit 
of  the  work  and  labor  and  the  indebtedness  represented  by  the 
warrants  and  was  therefore  estopped  to  plead  the  invalidity 
of  the  warrants.  No  new  cause  of  action  was  pleaded  by  the 
reply.  (Hunter  v.  AUen,  74  Kan.  679,  88  Pac.  252,  and  au- 
thorities cited  in  the  opinion ;  Snyder  v.  Wheeler,  81  Kan.  508, 
106  Pac.  462 ;  Sturgeon  v.  Culver,  87  Kan.  404,  407,  124  Pac. 
419.)  The  warrants  are  not  negotiable  instruments,  and  their 
assignment  to  the  bank  by  the  original  payee  transferred  to 
the  bank  whatever  claim  the  original  owner  had  against  the 
district  for  the  indebtedness  evidenced  by  them.  (School  Dis- 
trict V.  Dudley,  28  Kan.  160.) 

The  trial  court  sent  the  case  to  a  referee,  who  filed  an  ex- 
haustive report  finding,  among  other  things,  that  from  Janu- 
ary 1,  1908,  to  the  12th  of  January,  1911,  James  H.  Ewing 
occupied  the  office  of  and  acted  as  treasurer  of  the  school 
district;  T.  E.  Moody  occupied  the  office  of  director,  and 
Stephen  Lockridge  occupied  the  office  of  clerk  of  the  defendant. 
These  were  the  members  of  what  is  known  as  the  old  board 
which  issued  the  warrants  sued  on.  The  findings  show  that 
about  August  1,  1911,  S.  C.  Hogg  suceeded  Ewing  as  treas- 
urer, Frank  C.  Brown  succeeded  Moody  as  director,  and  John 
W.  Carter  succeeded  Stephen  Lockridge  as  clerk.  These  con- 
stitute what  is  known  as  the  "new  board."  The  referee  finds 
that  there  was  dissatisfaction  with  the  acts  of  the  officers  of 
the  old  board  as  early  as  the  school  meeting  in  April,  1910, 
and  that  there  were  two  factions  in  the  district,  resulting  in 
a  grand  jury  investigation. 

As  to  the  warrants  sued  on,  the  referee  finds  that  they  were 
all  regularly  ordered,  executed  and  issued  by  action  of  the 
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officers  of  the  district  as  a  board.  It  also  appears  that  in  1908 
the  district,  at  a  meeting  regularly  called,  ordered  the  erection 
of  a  new  school  building,  but  the  amount  to  be  expended  was 
not  limited  or  specified.  The  building  was  erected  in  1908 
and  occupied  for  school  purposes  in  September  of  that  year. 
At  that  time  the  school  site  consisted  of  about  one-half  acre, 
the  law  requiring  not  less  than  one  acre.  In  1909  the  school 
board,  under  authority  from  the  district  given  at  the  annual 
meeting,  contracted  for  the  purchase  of  four  lots  adjoining  the 
original  site  and  these  lots  were  openly  used  as  part  of  the 
school  site  until  late  in  the  summer  of  1912,  when  the  new 
board,  by  consent  of  the  vendor  of  the  lots,  canceled  the  con- 
tract, issuing  two  warrants  in  payment  for  a  release,  one  of 
these  having  been  paid  by  the  district,  the  other  being  one  of 
the  warrants  sued  on. 

It  appears  from  the  findings  that  there  were  but  two  families 
of  the  Caucasian  race  living  in  the  district  and  that  all  of  the 
district  officers  were  of  the  African  race ;  that  the  schoolhouse 
was  used  as  a  community  center,  open  at  all  times,  not  only 
for  school  purposes,  but  for  lodge  meetings,  church  and  social 
affairs,  band  practice,  and  was  frequently  resorted  to  by  loaf- 
ers and  persons  who  destroyed  and  damaged  the  property; 
that  the  doors  and  windows  were  often  knocked  out  and  the 
furnace  was  partly  wrecked ;  that  most  of  the  construction  of 
the  building  and  improvements  was  done  by  day  work,  the 
laborers  with  few  exceptions  being  residents  of  the  district. 

The  findings  recite  in  detail  the  purposes  for  which  the  va- 
rious warrants  were  issued,  the  annual  meetings  of  the  dis- 
trict at  which  the  number  of  outstanding  warrants  were  re- 
ported. It  appears  that  all  the  claims,  vouchers,  books  of 
record  and  documents  belonging  to  the  district  were  turned 
over  to  the  prosecuting  officers  for  use  before  the  grand  jury 
in  1911  and  have  either  been  lost  or  destroyed.  The  referee 
finds  that  in  some  instances  warrants  were  drawn  for  illegiti- 
mate purposes  and  certain  others  were  drawn  in  excess  of  any 
sum  received  by  the  district  in  return,  and  finds  that  not  to 
exceed  50  per  cent  should  be  allowed  on  certain  of  these  war- 
rants. There  is  a  finding  that  after  certain  bonds,  issued  for 
the  purpose  of  paying  for  the  building,  had  been  found  insuf- 
ficient, the  board  began  to  issue  warrants  stamping  them  "Not 
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paid  for  want  of  funds/'  and  that  this  led  to  a  loss  of  credit 
and  depreciation  in  the  value  of  the  warrants  of  the  district, 
and  creditors  refused  to  accept  them  at  par.  In  many  in- 
stances, to  overcome  the  difficulty,  warrants  were  drawn  for 
such  sum  as  when  discounted  at  the  banks  would  net  the 
amount  of  the  indebtedness,  and  in  some  cases  where  laborers 
and  material  men  would  not  accept  warrants,  a  warrant  would 
be  drawn  to  a  single  individual  for  such  sum  as  when  dis- 
counted at  the  bank  would  yield  the  net  amount  necessary 
to  discharge  the  claims ;  that  in  one  instance  a  warrant  was 
drawn  in  favor  of  the  treasurer  of  the  district  in  order  to  pay 
a  bill  for  lumber  used  in  the  construction  of  the  building ;  in 
other  instances  a  warrant  to  cover  the  payroll  for  a  number 
of  laborers  and  mechanics  was  drawn  payable  to  the  foreman 
in  charge  of  the  work. 

As  conclusions  of  law  the  referee  found  that  at  the  time  of 
the  issuance  of  the  warrants  sued  on,  Ewing,  Moody  and  Liock- 
ridge  were  officers  de  facto,  if  not  de  jure,  of  the  district,  ex- 
cept as  to  one  warrant,  which  was  issued  by  the  new  board. 

The  defendant  filed  a  motion  to  confirm  the  referee's  report 
as  to  findings  of  fact  and  to  overrule  the  conclusions  of  law. 
The  court  granted  part  of  the  motion  and  overruled  the  rest. 
It  confirmed  the  report  of  the  referee  as  to  findings  of  fact  and 
approved  the  conclusions  of  law  reached  by  the  referee,  and 
rendered  judgment  for  the  plaintiffs.  It  is,  of  course,  too  late 
now  for  the  defendant  to  claim  that  the  trial  court  erred  in  con- 
firming the  report  as  to  the  findings  of  fact.  The  principal 
contention  of  the  defendant  is  that  the  tax  levy  made  by  the  dis- 
trict for  the  years  1909,  1910,  and  1911  was  in  excess  of  the 
levy  authorized  by  law  for  school  purposes,  aiid  that  it  neces- 
sarily follows  that  the  warrants  are  void.  None  of  the  evidence 
in  the  case  has  been  brought  to  this  court,  and  the  findings  of 
fact  do  not  sustain  the  contention  that  the  tax  levy  was  in  ex- 
cess of  that  authorized  by  law  for  school  purposes.  Besides,  it 
does  not  necessarily  follow  that  a  warrant  is  void  because  when 
it  is  drawn  there  is  no  money  in  the  hands  of  the  treasurer  to 
pay  it.  It  is  true,  as  defendant  asserts,  that  the  statute  (Gen. 
Stat.  1915,  §  8956)  makes  it  the  duty  of  the  clerk  of  the  dis- 
trict to  draw  orders  on  the  treasurer  for  moneys  in  the  hands 
of  the  treasurer,  but  section  8929  of  the  (General  Statutes  of 
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1915  recognizes  that  school  districts  frequently  have  "a  float- 
ing indebtedness  consisting  of  outstanding  school  orders."  Sec- 
tion 11699  of  the  General  Statutes  of  1915,  which  relates  to  all 
warrants  or  orders  drawn  on  public  treasurers,  provides  that 

"in  case  there  is  not  sufficient  money  in  the  hands, of  such  treasurer  to 
pay  any  warrant  when  presented,  he  shall  indorse  thereon  a  proper  regis- 
tered number,  in  the  regular  order  of  its  presentation,  and  the  words, 
'Presented  and  not  paid  for  want  of  funds,'  " 

and  the  same  section  provides  that  no  warrants  shall  be  re- 
ceived for  taxes  by  any  county  treasurer  unless  he  shall  have  in 
cash  a  sufficient  sum  to  redeem  all  warrants  having  such  prior- 
ity over  the  warrant*  so  offered  for  taxes.  Other  provisions  of 
the  statute  authorize  the  funding  of  outstanding  or  floating  in- 
debtedness of  school  districts  and  recognize  that  warrants  are 
very  frequently  drawn  when  there  is  no  money  in  the  treasury 
to  pay  them.  The  warrant  is  prima  facie  valid,  notwithstand- 
ing the  fact  that  at  the  time  it  is  drawn  there  is  no  money  in 
the  hands  of  the  treasurer  to  pay  it.  Among  the  powers  given 
to  school  districts  at  their  annual  school  meeting  is  the  power 
to  vote  a  sum  annually,  not  exceeding  the  limit  fixed  by  law,  as 
the  meeting  shall  deem  sufficient,  for  various  school  purposes 
emd  for  the  payment  of  any  floating  indebtedness  of  the  dis- 
Met.  (Gen.  Stat.  1915,  §  8913.)  The  provision. that  the  clerk ' 
of  the  district  shall  draw  orders  on  the  treasury  for  the  money 
in  the  hands  of  such  treasurer  is  a  general  provision,  and  of 
course  does  not  limit  the  power  of  the  officers  to  make  contracts 
binding  upon  the  district,  or  to  audit  accounts  against  the  dis- 
trict and  to  issue  to  a  creditor  a  warrant  as  evidence  of  the 
amount  due  him.  The  findings  of  the  referee,  approved  by  the 
court,  are  that  the  school  district  received  the  consideration  for 
the  warrants  included  in  the  judgments,  and  not  only  this,  but 
that  the  district  at  the  various  meetings  ratified  the  action 
of  the  officers  in  issuing  the  warrants.  (School  District  v. 
Swayze,  29  Kan.  211,  218.) 
The  judgments  are  affirmed. 
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No.  21,131. 

Robert  C.  Postlethwaite,  as  Administrator,  etc.,  Appellee, 
V.  Frank  P.  Edson  and  Jessie  L.  McCabe,  Appellants. 

SYLLABUS  BY  THE  COURT* 

1.  Construction  of  Will — Life  Estate — Remainder  to  Children,  The 
former  opinion  (Postlethwaite  v,  Edson,  98  Kan.  444,  165  Pac.  802) 
remains  as  the  deliberate  holding  of  this  court. 

2.  Same  —  Judgment  against  Testator  —  Homestead  —  Land  Subject  to 
Payment  of  Testator's  Debts.  A  husband  and  wife  mutually  willed 
their  property,  including  a  homestead,  to  their  survivor  for  life  with 
power  of  disposal,  remainder  to  their  children.  It  was  occupied  by  the 
devisors,  and  by  the  surviving  wife  until  her  decease,  the  children 
then  having  homes  elsewhere  and  not  occupying  the  land  devised.  A 
judgment  obtained  against  the  father  was  kept  alive  as  to  his  estate 
by  revivor  against  his  administratrix.  Held,  that  the  children  took 
the  land  freed  from  its  homestead  character,  and  it  could  by  this  suit 
be  subjected  to  the  pajrment  of  the  judgment. 

3.  Same.  The  homestead  character  of  real  estate  depends  on  family 
occupancy — not  on  the  source  of  title. 

4.  Same — Judgment  Lien — Interest  of  Judgment  Debtor  in  Land.  Only 
the  interest  of  the  judgment  debtor  could  be  appropriated,  and  it  was 
error  to  sustain  a  demurrer  to  that  part  of  the  amended  answer  set- 
ting up  that  the  homestead  was  acquired  by  the  joint  efforts  and 
money  of  the  husband  and  wife,  and  held  by  them  as  tenants  in 
common. 

6.  Same — Unambigtwus  Will — How  Construed,  The  will  not  being  am- 
biguous the  trial  court  correctly  refused  evidence  explanatory  of  the 
devisor's  intentions,  and  properly  struck  from  the  answer  alleg^ations 
of  what  such  intentions  were. 

6.  Will — Not  Alienation  of  Homestead.  The  will  was  not  an  alienation 
or  conveyance  of  the  homestead. 

Appeal  from  Shawnee  district  court,  division  No.  2 ;  George 
H.  Whitcomb,  judge.  Opinion  filed  December  8,  1917.  Modi- 
fied. 

Eugene  S.  Quinton,  of  Topeka,  for  the  appellants. 

T.  F.  Garver,  and  R.  D.  Gai-ver,  both  of  Topeka,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  When  this  case  was  here  before,  it  was  stated  in 
the  brief  of  the  plaintiff:     "Defendants  do  not  claim  an\ 
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homestead  rights/'   (p.  10.)    In  the  defendants'  brief  were  the 
following  statements : 

'The  appellants  claim  that  the  instrument  is  a  joint  will  by  which 
Mary  Edson  took  a  life  estate  with  a  remainder  to  Frank  P.  Edson  and 
Jessie  L.  McCabe,  and  if  so  the  property  is  subject  to  be  taken  in  this 
action. 

"It  is  admitted  that  Frank  P.  Edson  and  Jessie  L.  McCabe  .  .  . 
had  never  resided  upon  or  occupied  this  property  as  a  homestead  for 
a  long  time  prior  to  all  matters  herein  presented. 

"If  the  absolute  fee  simple  title  and  homestead  right  did  pass,  under 
this  mutual  will,  upon  the  death  of  Willis  Edson  to  Mary  Edson,  the 
survivor,  then  it  must  follow  that  Frank  P.  Edson  and  Jessie  L.  McCabe 
inherited  that  legal  title  and  the  property  directly  and  fully  and  com- 
pletely, from  Mary  Edson,  against  whom  there  were  no  claims  or  debts. 
From  the  death  of  Willis  Edson  to  the  death  of  Mary  Edson,  this  prop- 
erty, as  a  homestead,  remained  clear  and  free  from  the  claims  of  any 
creditors  or  either  of  them.  If  so,  then  the  legal  title  to  this  homestead 
having  vested  upon  the  death  of  Willis  Edson  in  Mary  Edson,  that  too 
must  have  ranained  clear  and  free,  with  the  homestead  right,  from  the 
claims  of  creditors,  there  being  no  claims  or  debts  of  Mary  Edson  at 
her  death.  The  same  unincumbered  title  and  property  must  of  necessity 
have  passed  unincumbered  to  the  heirs,  Frank  P.  Edson  and  Jessie  L. 
McCabe.  This  conclusion  is  inevitable,  if,  as  a  matter  of  law  the  legal 
title  to  this  homestead,  by  virtue  of  this  mutual  will,  passed  unin- 
cumbered to  Mary  Edson. 

"So,  in  this  case,  under  the  mutual  will,  the  homestead  and  legal  title 
thereto  vested  in  the  survivor  clear  and  free  from  the  debts  of  the  de- 
ceased husband.  Having  once,  then,  vested  free  from  debts  in  an  in- 
nocent party  or  purchaser,  it  could  not  be  divested."    (pp.  6,  9, 12, 17.) 

These  quotations  are  made  to  demonstrate  that  the  contro- 
versy when  first  here  centered  on  the  question  whether  the  sur- 
vivor took  a  fee  or  a  life  estate  with  power  of  disposal,  re- 
mainder to  the  children,  and  that  it  was  then  insisted  that  if 
the  former,  the  homestead  character  of  the  land  remained  even 
when  inherited  by  the  children,  who  did  not  claim  to  occupy  it 
as  a  homestead.  Hence  in  the  opinion  (Postlethwaite  v.  Edson, 
98  Kan.  444,  155  Pac.  802)  it  was  said: 

"Mary  Edson  survived  her  husband,  remaining  in  possession  of  the 
homestead  during  her  life.  She  left  the  defendants  as  her  sole  heirs 
who  claim  no  homestead  rights.  The  plaintiff  takes  the  position  that  the 
will  devised  a  life  estate  to  Mary  Edson  with  full  power  of  disposition. 
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remainder  to  the  defendants,  and  if  this  be  the  proper  construction  it 
is  conceded  that  the  property  is  subject  to  be  taken  in  this  action." 
(p.  446.) 

In  the  elaborate  petition  for  a  rehearing  there  was  no  com- 
plaint of  this  statement. 

Near  the  close  of  the  opinion  it  was  said : 

"It  is  fairly  clear  that  the  intention  was  that  the  survivor  should 
have  complete  dominion  over  the  estate  during  her  life,  including  the 
full  power  of  disposition,  but  that  as  she  would  be  likely  to  retain  the 
estate  or  portion  thereof  such  portion  was  to  vest  personally  in  the 
children  to  take  effect  at  her  death,  that  is,  the  present  estate  in  such 
portion  was  to  vest  in  her  for  life  with  the  power  of  disposition,  re- 
mainder to  the  children."     (p.  461.) 

This  conclusion,  reached  after  a  painstaking  examination 
and  consideration,  we  are  satisfied  with  and  it  must  remain  as 
the  deliberate  holding  of  this  court. 

The  case  was  first  here  on  appeal  from  an  order  overruling 
a  demurrer  to  the  answer.  When  it  reached  the  lower  court 
the  defendants  amended  their  answer,  parts  of  which  were 
stricken  out  on  motion  of  the  plaintiff  and  a  demurrer  to  the 
remainder  was  sustained,  from  which  orders  this  appeal  is 
taken.  Hence,  the  question  now  before  us  is  the  claimed  error 
in  such  ruling.  The  parts  stricken  out  amounted  to  an  allega- 
tion that  the  Edsons  talked  over  the  making  of  the  will  and 
expressed  their  intentions  and  desires,  counseled  with  an  ex- 
perienced lawyer  who  drew  the  instnmient  and  suggested  a 
certain  addition  with  which  the  testators  were  pleased.  In 
other  words,  the  trial  court  refused  to  permit  the  defendants 
to  go  into  the  conversations  and  intentions  of  the  makers  of 
the  will,  on  the  theory  doubtless  that  it  is  plain  on  its  face  and 
needs  no  extrinsic  aid  for  its  proper  construction.  The  re- 
mainder of  the  amended  answer  pleaded  the  homestead  char- 
acter of  the  land  devised  while  occupied  by  the  parents  or 
their  survivors,  the  separate  homes  elsewhere  occupied  by  the 
defendants,  that  the  homestead  was  procured  by  the  joint  ef- 
forts of  the  devisors  and  held  by  them  as  tenants  in  common. 

Error  is  assigned  on  sustaining  a  demurrer  to  all  of  the  re- 
maining answer  except  the  general  denial,  because  the  judg- 
ment of  the  plaintiff  was  never  a  lien  on  this  property;  be- 
cause the  judgment  was  not  against  Mary  Edson,  the  joint 
owner  with  her  husband  of  the  homestead ;  because  the  will  is 
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ambi^HKHiB  and  susceptible  to  explanation  of  the  intention  of 
its  makers,  and  because  it  carried  a  fee  to  their  survivor.  The 
last  reason  is  disposed  of  by  the  former  decision.  The  first 
may  be  conceded,  this  suit  being  brought  for  the  very  pur- 
pose of  subjecting  the  land  to  the  payment  of  the  plaintiff's 
judgment,  which  would  be  idle  if  it  were  already  a  lien  thereon. 
This  leaves  only  the  second  and  third  for  consideration — ^the 
effect  of  the  alleged  one-half  or  joint  ownership  by  Mrs.  Edson, 
and  the  claimed  ambiguity  of  the  will. 
A  "partial  transcript"  before  us  contains  the  following : 

(Counsel  for  plaintiff) :  "It  is  admitted  that  the  title  of  record  to 
the  lots  described  in  the  petition  was  in  Willis  Edson  at  the  time  of 
his  death  and  at  that  time  and  some  time  previous  said  premises  had 
been  occupied  by  Willis  Edson  and  his  wife  as  their  residence  and  home- 
stead. 

(Counsel  for  defendants) :     "That  is  all  right. 

(Mr.  G.) :  "It  is  further  admitted  Mary  Edson  elected  to  take  under 
the  will  as  probated,  and  thereafter,  in  April,  1914,  died  without  having 
made  any  other  disposition  of  said  property. 

(Mr.  Q.) :  "That  last  statement  in  there  I  want  taken  out,  'with- 
out having  made  any  other  disposition  of  her  property.' 

(Mr.  G.) :  "I  offer  in  evidence  the  original  answer  filed  in  this  case 
by  the  defendants,  which  states  some  of  these  facts. 

"I  offer  the  inventory  filed  in  the  probate  court  by  Mary  Edson  as 
administratrix  of  the  estate  of  Willis  EMson,  deceased. 

(Mr.  Q.)  :  "I  object  to  it  as  incompetent,  irrelevant  and  immaterial 
and  not  the  best  evidence. 

(The  Court) :    "Overruled. 

"The  inventory  in  question  is  in  substance  as  follows,  to  wit: 
"I,  Mary  Edson,  residing  at  Topeka,  Kansas,  administrator  of  the 
estate  of  Willis  Edson,  deceased,  do  hereby  make  and  return  upon 
oath  the  following  inventory  of  all  the  moneys  of  the  deceased  which  are 
by  law  to  be  administered  and  which  has  come  into  my  possession  or 
knowledge  and  also  of  all  the  real  estate  of  the  deceased.  I  further  de- 
clare upon  oath  that  the  estate  of  said  deceased  consists  only  of  the 
property  herein  scheduled  and  listed,  to  wit:  Except  household  goods 
exempt  under  the  law. 

"Lots  246  and  248  Eighth  avenue,  Topeka,  Shawnee  County,  Kan- 
sas, $8,750.'' 

But  aside  from  all  this,  and  conceding  for  the  moment  only 
that  the  property  was  acquired  and  owned  by  the  parents  as 
alleged,  it  was  still  the  subject  of  their  testamentary  direction, 
and  as  already  construed  their  mutual  will  gave  to  the  sur- 
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vivors  a  life  estate  with  power  of  disposal,  remainder  to  the 
children.  True,  while  the  homestead  of  the  devisors  or  their 
survivor,  it  was  property  towards  which  the  eye  of  their  credi- 
tors could  be  turned  in  vain,  but  had  it  ceased  to  be  such 
homestead  by  abandonment  it  would  thereby  have  become  like 
any  other  property  they  may  have  owned,  subject  to  their 
debts.  While  they  could  not  have  defrauded  their  creditors 
by  selling  to  a  stranger,  this  is  because  while  still  occupied  by 
them  it  was  exempt.  Again,  had  the  survivor  died  leaving 
the  children  in  possession  as  part  of  her  family,  it  would  still 
have  been  exempt,  not  only  from  the  debts  of  the  devisors, 
but  from  the  debts  of  the  children  so  long  as  they  might  right- 
fully continue  to  occupy  the  property  as  their  homestead.  The 
entire  theory  of  homestead  exemption  is  the  setting  apart  of 
real  estate  free  from  the  claims  of  creditors,  not  the  giving  to 
any  family  or  heirs  the  right  to  have  a  homestead  and  claim 
also  as  exempt  other  real  estate  because  inherited  from  or  de- 
vised by  those  whose  homestead  it  was. 

It  has  been  held  that  when  a  husband  with  his  own  money 
purchases  land  in  his  wife's  name  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors  and  then  makes  improve- 
ments thereon  and  occupies  it  with  his  family  as  a  homestead, 
such  transactions  are  not  fraudulent  as  to  subsequent  cred- 
itors of  the  husband.  And  that  in  such  case  it  makes  no  differ- 
ence whether  the  husband  or  wife  owned  the  money  or  in 
whose  name  (of  the  two)  the  title  was  taken.  Hixon  v. 
George,  18  Kan.  253.  In  Ashton  v.  Ingle,  20  Kan.  670,  it  was 
decided  that  a  judgment  against  an  owner  of  nonexempt  real 
estate  attaches  thereto  although  at  the  time  of  the  levy  it  may 
be  occupied  as  the  homestead  of  the  owner.  In  Dayton  v. 
Donart,  22  Kan.  256,  an  owner  of  a  homestead  died  intestate 
leaving  many  debts  and  no  personal  property  with  which 
to  pay  them,  and  no  other  real  estate.  It  was  held  that  the 
title  descended  to  the  widow  and  children  just  the  same  as  if 
it  were  not  occupied  as  a  homestead, 

"except  that  it  descends  to  them  subject  to  a  certain  homestead  interest 
vested  in  the  widow  and  such  of  the  children  as  Occupy  the  homestead 
at  the  time  of  the  intestate's  death."     (Syl.  H  1.) 

That  if  the  property  be  sold  while  still  occupied  as  a  home- 
stead by  the  widow  and  one  or  more  of  the  children  the  title 
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passes  to  the  purchaser  free  from  debts,  although  the  property 
may  afterwards  be  abandoned  as  a  homestead  by  the  widow' 
and  children.    In  the  opinion  it  was  said : 

"But  evidently  from  the  statutes  they  hold  the  property  as  their 
absolute  property,  free  from  debts  and  division  only  while  some  of  them 
occupy  the  same  as  their  homestead.  If  they  all  abandon  the  property 
as  a  homestead,  it  then  becomes  subject  to  debts  and  division  the  same 
as  though  it  never  was  a  homestead.  This  homestead  right  is  probably 
just  like  any  other  homestead-exemption  right,  except  that  it  is  held  by 
the  occupants  (prior  to  the  widow's  marriag^e,  and  prior  to  all  the 
children's  reaching:  their  majority)  free  from  division  or  partition,  as 
well  as  free  from  debts;  and  when  it  is  abandoned  as  a  homestead  (if 
not  previously  sold),  it  becomes  liable  for  the  intestate's  debts."    (p.  270.) 

Stratton,  Adm'r,  v.  McCandliss,  32  Kan.  512,  4  Pac.  1018, 
was  to  the  effect  that  a  homestead  left  by  the  husband  and 
occupied  by  the  widow  as  a  homestead  until  her  decease  was 
thereupon  subject  to  sale  for  the  pajrment  of  the  owner's 
debts.  In  another  case  the  homestead  owner  died  leaving  a 
widow  and  several  children  all  of  whom  had  reached  majority. 
He  had  devised  one-half  to  the  widow  and  one-quarter  to  the 
son  who  resided  upon  the  homestead  until  partition  by  which 
the  widow  was  allotted  one-half  the  homestead,  the  son  one- 
quarter  and  the  remaining  one-quarter  set  off  to  the  other 
heirs.  The  widow  sold  her  portion  and  abandoned  the  home- 
stead. The  heirs  to  whom  the  one-quarter  was  awarded  never 
resided  upon  the  homestead  and  after  the  abandonment  by  the 
widow  their  one-quarter  was  unsold  and  unoccupied.  The 
personal  property  left  by  the  deceased  was  insufficient  to  pay 
the  debts  of  the  estate,  and  it  was  held  that  the  one-quarter 
last  mentioned  was  subject  to  sale  for  the  payment  of  debts 
and  cost  of  administration.  (Barbe  v.  Hyatt,  50  Kan.  86,  31 
Pac.  694.)     In  the  opinion  it  was  said: 

"It  has  been  settled  that  the  death  of  the  owner  of  the  homestead  does 
not  transfer  the  title  absolutely  and  unconditionally  to  the  widow  and 
children.  It  descends  to  them  the  same  as  other  real  estate  owned  by 
the  deceased,  except  that  it  is  subject  to  the  homestead  interests.  So 
long  as  it  retains  its  homestead  character  it  cannot  be  sold  to  pay 
ordinary  debts,  nor  can  there  be  a  compulsory  division  and  distribution. 
While  it  is  so  occupied  it  may  be  conveyed  by  the  persons  in  whom  the 
homestead  interests  vest,  and  the  title  to  the  property  or  any  interest 
therein  will  pass  free  from  any  liability  for  the  ordinary  debts  of  the 
estate.  Abandonment  by  them,  however,  will  destroy  the  homestead 
interest,  and  when  it  is  abandoned  it  becomes  subject  to  the  debts  of  the 
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estate,  the  same  as  other  lands  which  were  never  impressed  with  the 
homestead  character."    (p.  89.) 

In  AUen  v.  Holtzman,  63  Kan.  40,  64  Pac.  966,  the  husband 
died  leaving  a  will  devising  the  property  to  the  wife,  who 
elected  to  take  thereunder  and  mortgaged  the  land  while  occu- 
pying it  with  her  children,  to  secure  a  personal  debt,  and  it  was 
held  that  such  mortgage  was  a  valid  incumbrance.  It  was 
said  in  the  opinion: 

"After  the  husband's  death  and  the  election  of  the  wife  to  take  under 
the  will,  she  took  the  whole  estate.  The  children  got  none.  Their  home- 
stead rights  in  the  Itind  were  no  greater  after  the  death  of  their  father 
than  before."    (p.  41.) 

In  Cross  v.  Benson,  68  Kan.  495,  75  Pac.  558,  the  widow  who 
continued  to  occupy  the  homestead  after  the  death  of  hejr  hus- 
band was  held  to  be  entitled  to  so  occupy  the  land  free  from 
forced  sale  for  the  payment  of  the  husband's  debts,  and  to  so 
do  after  electing  to  take  under  his  will  devising  the  homestead 
to  her.  When  a  wife  after  the  death  of  her  husband  occupies 
the  homestead  alone  it  is  exempt  as  to  her  own  creditors,  as 
well  as  those  of  her  husband's  estate,  regardless  of  which 
spouse  held  the  legal  title.  (Weaver  v.  Bank,  76  Kan.  540,  94 
Pac.  273.) 

It  is  insisted  that  the  land  cannot  be  appropriated  to  the  pay- 
ment of  the  judgment  because  the  latter  has  not  been  revived 
against  the  defendants.  It  was  revived  against  Mary  Edson, 
as  administratrix,  July  8,  1912.  She  died  April  4,  1914,  and 
this  suit  was  begun  May  4,  1914.  Whatever  estate  Willis 
Edson  left  was,  unless  exempt,  subject  to  appropriation  for  the 
payment  of  his  debts.  Mary  Edson  by  his  will  took  the  prop- 
erty devised  to  her  thus  burdened,  unless  exempt,  and  thus 
subject  when  such  exemption  should  cease.  By  the  same  mu- 
tual will  the  property  passed  to  the  children  and  would  have 
continued  exempt  from  the  debts  of  Willis  Edson  had  it  been 
and  continued  to  be  the  children's  homestead.  But  as  they 
did  not  occupy  it  they  took  it  subject  to  the  debts  of  their 
father,  the  judgment  against  his  estate  having  been  kept  alive. 
The  judgment,  if  not  a  lien  on  the  land,  could  be  made  one  be- 
cause the  homestead  shield  had  been  lowered  by  the  cessation 
of  homestead  occupancy.  Had  they  by  the  will  taken  other 
land  on  which  no  claim  of  homestead  could  have  been  made 
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they  would,  of  course,  have  taken  it  burdened  with  liability  to 
appropriation  for  the  payment  of  his  debts.  Having:  taken 
this  land,  to  which  no  homestead  claim  could  longer  be  made, 
they  took  it  also  thus  burdened. 

But  it  is  urged  that  this  could  at  most  be  true  only  as  to 
such  interest  as  Willis  Edson  actually  owned,  and  that  if  he 
owned  but  a  half  interest  this  is  all  that  could  be  appropriated ; 
hence,  the  importance  of  permitting  the  defendants  to  show 
such  half  ownership  only.  It  is  true  that  only  the  actual  in- 
terest owned  by  the  judgment  debtor  could  be  reached.  (Hixon 
V.  George,  18  Kan.  253 ;  Holden  v.  Garrett,  23  Kan.  98 ;  Mc- 
Calla  V.  Knight,  77  Kan.  770,  94  Pac.  126 ;  Emery  v.  Bank,  97 
Kan.  231,  syl.  1[  3, 155  Pac.  34.) 

While  it  is  vigorously  asserted,  and  as  vehemently  denied, 
that  evidence  as  to  ownership  was  received  under  the  general 
denial,  the  supplemental  abstract  contains  the  statement  that 
none  was  introduced.  The  defendants  had  a  right  to  show  if 
they  could  that  their  father  owned  only  one-half  the  land,  for 
in  that  event  their  loss  by  its  appropriation  to  the  payment 
of  his  debt  would  be  cut  in  two. 

It  was  error,  therefore,  to  sustain  the  demurrer  to  this  part 
of  the  amended  answer. 

But  it  is  insisted  that  Willis  Edson  could  have  deeded  the 
property,  freed  from  its  homestead  character,  and  by  his  will 
he  accomplished  the  same  thing,  and,  therefore,  vested  the 
title  in  his  wife  freed  from  the  claims  of  his  creditors;  and 
that  the  children  also  took  the  property  thus  freed.  As  coun- 
sel says  in  his  brief — 

"If  the  fee  title  passed  to  the  children  and  a  life  estate  only  to  the 
wife,  it  still  was  a  'disposition'  of  the  property  while  occupied  as  a  home- 
stead, that  transferred  the  fee  to  the  same  free  from  debts  of  creditors." 

In  his  reply  brief  he  asserts  that — 

"The  homestead  may  be  transferred  to  the  children  by  a  will,  free 
from  debt,  the  same  as  it  may  be  made  a  gift  to  a  stranger." 

In  Dayton  v.  Donart,  22  Kan.  256,  it  was  said : 
"They  say  that  the  first  moment  of  bona  fide  occupancy  by  the  widow 
and  children  so  fixed  the  title  in  the  occupants  that  no  subsequent  aban- 
donment by  them  would  have  the  effect  to  expose  the  property  to  liability 
for  the  payment  of  Church's  debts.  Now,  if  mere  occupancy  alone  for 
any  period  of  time,  long  or  short,  could  have  the  effect  to  so  free  the 
land  from  liability  for  Church's  debts  that  no  subsequent  abandonment 


Digitized  by 


Google 


112 SUPREME  COURT  OF  KANSAS, 

Postlethwaite  v.  Edson. 

of  the  premises  would  expose  them  to  such  liability,  we  should  think  that 
under  the  statutes  a  moment's  time  would  be  just  as  good  as  any  longer 
period  of  time.  But  in  our  opinion  no  period  of  time,  however  long,  is 
sufficient  to  give  absolute  title,  free  from  debts,  if  the  debts  remain  un- 
paid and  not  barred  by  the  statute  of  limitations."     (p.  268.) 

In  Comstock  v.  Adams,  23  Kan.  513,  the  court  had  under 
consideration  section  8  of  the  descents  and  distributions  act 
providing  that  one-half  in  value  of  the  husband's  estate  of 
which  the  wife  had  made  no  conveyance  shall  be  set  apart,  etc. 

It  was  argued  that  the  term  conveyance  should  be  given  its 
broad  and  general  sense,  so  as  to  include  the  conveyance  of 
the  property  by  will,  but  the  court  said : 

"The  word  'conveyance',  as  used  in  the  proviso  of  said  section  8,  clearly 
does  not  include  a  will.  A  will  is  never  a  conveyance.  A  conveyance 
operates  in  the  lifetime  of  the  grantor,  while  a  will  does  not  operate 
until  after  the  death  of  the  maker.  Of  course,  death  transfers  all  prop- 
erty, and  a  will  says  where  it  shall  go ;  but  this  does  not  render  a  will  *a 
conveyance,'  'which  the  husband  has  made.'  It  is  the  death  that  trans- 
fers the  property."    (p.  524.) 

In  Martindale  v.  Smith,  31  Kan,  270,  it  was  held  that  a  hus- 
band could  make  a  valid  will  giving  a  homestead  to  his  wife, 
and  that  as  against  an  heir  who  did  not  occupy  the  property 
as  a  homestead  it  would  take  effect  immediately  after  the 
death  of  the  testator  and  after  the  probate  of  the  wiU,  although 
the  will  stated  that  the  testator  devised  the  property  to  his 
wife,  after  paying  all  his  legal  debts.  In  the  opinion  it  was 
said: 

"When  death  occurs,  the  title  to  the  property  of  the  person  dying 
must  be  transferred  to  some  person.  It  cannot  remain  in  the  deceased; 
and  the  will  simply  designates  where  the  title  shall  go."    (p.  273.) 

The  claim  of  counsel  that  the  will  could  not  take  effect  until 
the  payment  of  the  debts  was  thus  disposed  of: 

"As  against  George  Waybright,  the  heir  and  his  grantees,  we  think 
the  will  took  effect  immediately  after  the  death  of  the  testator  and  the 
probate  of  the  will,  and  such  death  and  will  immediately  transferred  the 
title  to  the  property  to  the  testator's  wife,  subject  possibly  to  the  pay- 
ment of  the  debts  of  the  deceased,  and  subject  possibly  to  his  wife's 
homestead  interests."    (p.  274.) 

•  The  language  last  quoted  leaves  the  question  now  before  us 
quite  open. 

In  Vining  v.  Willis,  40  Kan.  609,  20  Pac.  232,  a  husband  and 
wife  occupied  the  homestead  owned  by  her,  the  title  being  in 


Digitized  by  VjOOQIC 


Vol.  102. JULY  TERM,  1917. 113 

Posttethwaite  v.  Edson. 


her  name,  she  having  no  children,  and  it  was  held  that  she 
could  by  will,  without  her  husband's  consent,  devise  a  one-half 
interest  to  a  third  person,  so  that  after  her  death  such  third 
person  could  take  such  interest.  It  was  argued  that  the  will 
amounted  to  an  alienation  of  the  estate,  which  could  only  be 
accomplished  by  the  joint  consent  of  the  husband  and  wife. 

"We  think  these  views  are  utterly  untenable.  A  will  never  diveaU  tlie 
owner  of  his  property  or  of  any  interest  therein.  No  interest  passes  by 
the  will  to  the  intended  devisee;  nothing  that  he  can  sell,  or  transfer,  or 
incumber;  nothing  that  will  pass  from  him  to  heirs  or  that  he  can  de- 
vise or  bequeath;  and  the  will  may  be  revoked  by  the  testator  immedi- 
ately after  its  execution  or  at  any  time  afterward  and  before  his  death. 
A  person  might  execute  a  thousand  wills  for  the  same  property,  yet  no 
one  of  such  wills  would  transfer  anything;  but  when  the  testator  should 
die  the  devisee  mentioned  in  the  last  will  executed  would,  under  and  by 
virtue  of  the  statutes,  take  the  property.  It  would  not  be  the  will,  how- 
ever, but  death  that  would  take  the  property  from  the  testator;  and  it 
would  be  death,  the  statutes,  and  the  will,  all  operating  together,  that 
would  confer  the  property  upon  the  devisee."   (p.  611.) 

Section  8262  of  the  General  Statutes  of  1915  provides  that 
in  case  any  person  be  imprisoned  for  life  his  estate  shall  be 
disposed  of  as  if  he  were  naturally  dead. 

In  Smith  v.  Becker,  62  Kan.  541,  the  meaning  of  the  words 
^'disposed  of"  were  construed  and  it  was  said : 

"The  words  'disposed  of  are  not  in  our  judgment  broad  and  com- 
prehensive enough  to  reach  to  and  embrace  that  act  of  the  law  which 
vests  the  ownership  of  property  in  an  heir  by  inheritance.  .  .  .  It  is 
an  inapt  expression  to  say  that  when  an  estate  is  cast  by  descent  on  the 
heir  by  the  death  of  the  owner  it  has  been  disposed  of,"     (pp.  542,  643.) 

A  California  decision  was  cited  to  the  effect  that  a  statute 
giving  the  husband  absolute  power  to  dispose  of  community 
property  ought  not  be  extended  to  a  disposition  by  devise. 

The  fourth  section  of  the  syllabus  in  Cross  v.  Benson,  68 
Kan.  495,  75  Pac.  558,  reads  as  follows : 

"Upon  the  death  of  her  husband  a  wife  may  elect  to  take  title  under 
his  will  to  their  homestead,  which  she  continues  to  occupy,  without  sub- 
jecting it  to  the  payment  of  his  debts.**     (Syl.  1[4.) 

It  was  argued  that  taking  under  the  will  necessarily  im- 
plied taking  subject  to  the  debts  of  the  testator,  in  view  of  the 
statute  authorizing  one  to  devise  his  lands  subject  to  the  rights 
of  creditors,  but  it  was  held  that  by  the  will  the  title  wap 
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devised,  and  she  elected  to  take  thereunder;  there  was  no 
hiatus  in  her  occupation  of  the  premises  as  a  residence  and  the 
homestead  privilege  was  not  disturbed,  any  more  than  it 
would  have  been  had  her  husband  deeded  the  lots  to  her"  in 
his  lifetime,  while  she  was  occupying  them  as  a  homestead. 

"And  since  the  lots  in  question  were  continually  impressed  with  the 
homestead  interest  of  Sue  S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  his  death  and  during  the  following  years  until  her  own 
deniise,  creditors  enjoyed  no  rights  to  which  such  lots  were  subject  or  to 
which  the  making  of  a  will  of  them  was  subject."     (p.  506.) 

In  Compton  v.  Gas  Co.,  75  Kan.  572,  89  Pac.  1039,  holding 
that  the  widow  owning  an  undivided  half  of  the  homestead  may 
lease  her  interest  subject  to  the  rights  of  those  occupying  the 
premises  as  a  homestead,  it  was  said : 

''As  was  held  in  Gatton  v,  Tolley,  22  Kan.  678,  such  sale  or  alienation 
is  always  subject  to  the  right  of  the  heirs  to  continue  to  occupy  the 
premises  as  a  homestead  until  the  widow  marries,  the  youngest  child 
becomes  of  age  or  the  homestead  is  abandoned."    (p.  676.) 

In  a  note  to  this  decision  found  in  10  L.  R.  A.,  n.  s.,  787, 
may  be  found  numerous  authorities  more  or  less  in  point,  but, 
like  other  decisions  from  other  states,  they  are  so  dependent  on 
local  statutes  as  to  be  of  little,  if  any,  assistance. 

See  Weaver  v.  Bank,  76  Kan.  540,  94  Pac.  273,  already  re- 
ferred  to.  From  these  citations  it  is  manifest  that  there  is 
evolved  the  settled  rule  that  a  will  is  not  a  conveyance,  and 
does  not  effect  an  alienation  of  real  estate,  and  is  not  a  dis- 
posal of  it  in  the  ordinary  sense  of  the  term.  When,  therefore, 
the  widow  took  under  the  will,  she  took  subject  to  the  hus- 
band's debts,  in  case  they  should  be  kept  alive  and  occupancy 
as  a  homestead  should  cease.  When  the  children  took  by  virtue 
of  the  same  will,  their  title  was  not  expanded,  increased  or 
enlarged  over  that  which  the  widow  acquired  on  the  death  of 
her  husband.  While  if  they  had  been  in  occupancy  as  a  home- 
stead, it  would  have  continued  free  from  their  father's  debts, 
it  was  only  free  while  such  occupancy  should  continue  and  no 
longer. 

As  to  the  claim  of  ambiguity  and  the  consequent  propriety 
of  showing  the  real  intent  of  the  devisors,  it  must  be  observed 
that  while,  as  stated  in  the  former  opinion,  support  could  be 
found  for  a  different  legal  conclusion  touching  the  meaning 
of  the  will  as  drawn,  the  document  is  not  ambiguous  but  clearly 
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within  the  rule  of  construction  already  announced,  and  hence 
there  was  no  call  and  no  room  for  evidence  explanatory  of 
intention.  (Smith  v.  Holden,  58  Kan.  535,  50  Pac.  447 ;  Holmes 
V.  Campbell  College,  87  Kan.  597,  125  Pac.  25 ;  Morse  v.  Hen- 
Ion,  97  Kan.  399, 155  Pac.  800.) 

The  judgment  is  modified  as  to  the  sustaining  of  the  de- 
murrer, and  the  cause  is  remanded  for  further  proceedings  in 
accordance  herewith. 


No.  21,132. 

C.  B.  Bruce,  Appellee,  v.  E.  R.  Hayes,  doing  business  as  The 
Hayes  Produce  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Contract — Sale  of  Melons — Telegrams — Evidence  for  Jury,  Under 
the  facts  disclosed  by  the  plaintiff's  evidence,  and  stated  in  the  opin- 
ion, it  was  not  error  for  the  court  to  overrule  a  demurrer  to  that  evi- 
dence. 

2.  Same — Trial — Instruction — No  Error,  As  against  a  defendant,  there 
is  no  error  in  giving  an  instruction  which  properly  states  his  defense, 
although  there  is  not  sufficient  evidence  to  justify  the  instruction. 

Appeal  from  Shawnee  district  court,  division  No.  2 ;  George 
H.  Whitcomb,  judge.  Opinion  filed  December  8,  1917.  Af- 
firmed. 

D.  H.  Branaman,  of  Topeka,  for  the  appellant. 
Hugh  T.  Fisher,  M.  0.  Lock,  and  E.  B.  Smith,  all  of  Topeka, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  defendant  appeals  from  a  judgment 
rendered  against  him  for  $135,  the  price  that  he  had  agreed  to 
pay  to  the  plaintiff  for  a  carload  of  melons. 

1.  The  principal  question  arises  on  an  order  overruling  the 
defendant's  demurrer  to  the  plaintiff's  evidence.  That  evi- 
dence tended  to  prove  the  following  facts : 

On  July  31,  1914,  the  plaintiff  telegraphed  to  the  defendant 
from  Verden,  Okla.,  as  follows : 

"Could  n't  we  turn  you  two  cars  Tom  Watson  melons,  one  24  and  one 
28  pounds  average.  They  are  fine.  Give  us  your  best  offer  as  competi- 
tion very  sharp.    Melons  scarce."  ^^  , 
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The  defendant  replied,  by  telegraph : 

"Want  both  cars.  Will  pay  $226  for  them.  Must  load  them  heavy 
and  fancy  stock.    Wire  car  number,  route  Rock  Island,  confirm." 

On  August  1,  the  plaintiff  sent  the  following  telegram  to 

the  defendant : 

''Have  car  28  pound  average  one  half  Toms  one  half  Ala.  Sweets  well 
loaded  and  fancy  at  one  hundred  thirty  five  answer." 

To  that  telegram  the  defendant  replied  on  the  same  day : 
"Ship  car  route  Rock  Island  at  Ghickasha." 

On  those  telegrams,  the  plaintiff,  on  August  1,  1914,  and 
immediately  after  the  receipt  of  the  last  telegram,  shipped  a 
car  of  melons  to  Topeka,  billed  to  himself,  with  directions  to 
notify  the  defendant.  The  car  arrived  in  Topeka  at  8  a.  m. 
on  August  4,  1914.  The  bill  of  lading,  with  draft  for  $135 
attached,  drawn  on  the  defendant  by  the  plaintiff,  did  not  reach 
Topeka  until  August  6,  when  it  was  presented  to  the  defendant 
for  pajrment,  and  payment  was  by  him  refused.  On  August 
3,  the  defendant  telegraphed  the  plaintiff  as  follows : 

"Can't  use  melons  now." 

And  on  August  4,  again  telegraphed  the  plaintiff: 

"Car  Seven  Six  Six  Naufi^ht  Three.  You  never  advised  us  of  shipping: 
car  here.  No  hills.  Will  advance  seventy-five  dollars  and  handle.  Wire 
agent  to  deliver  same  at  once." 

On  August  8  the  plaintiff  arrived  in  Topeka  and  sold  the 
melons  to  other  parties.  He  received  $146.82  for  the  melons. 
The  expense  incidental  to  their  shipment  and  resale  was 
$156.52.  Home-grown  melons  were  then  coming  into  Topeka, 
and  the  market  was  well  supplied. 

To  support  his  contention  that  his  demurrer  to  the  plain- 
tiff's evidence  should  have  been  sustained,  the  defendant 
argues  that  the  telegrams  between  the  parties  did  not  consti- 
tute a  contract ;  this  argument  is  not  good.  The  first  telegram 
was  a  request  for  an  offer  to  purchase  melons.  The  next  tele- 
gram was  an  offer  to  purchase,  which  was  not  accepted.  The 
third  telegram  was  an  offer  to  sell  a  car  of  melons  at  a 
stipulated  price.  That  offer  was  accepted  by  the  fourth  tele- 
gram. The  third  and  fourth  telegrams  constituted  a  contract. 
(Commission  Co.  v.  Mowery,  99  Kan.  389,  99  Kan.  399,  161 
Pac.  634;162Pac.313.) 
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The  defendant  insists  that  the  plaintiff  was  negligent  in 
getting  the  melons  delivered  to  the  defendant ;  and  that  as  a 
result  of  that  negligence,  the  melons  were  decayed  and  rotten 
when  the  bill  of  lading  with  draft  attached  arrived.  Whether 
the  delay  in  delivering  the  melons  was  sufficient  to  justify  the 
defendant  in  refusing  to  comply  with  his  contract,  was  a 
question  of  fact  to  be  determined  by  the  jury.  That  question 
was  submitted  to  the  jury  under  instructions  of  which  no 
complaint  is  made,  and  which  appear  to  have  stated  the  law 
correctly. 

The  defendant  argues  that  there  was  not  a  sufficient  tender 
of  the  melons.  When  the  draft  was  presented  to  him  for  pay- 
ment, the  melons  were  tendered  to  him. 

The  defendant  further  argues  that  on  account  of  the  delay 
in  delivering  the  bill  of  lading,  home-grown  melons  had  become 
plentiful  and  cheap,  and  the  melons  sold  to  the  defendant 
could  not  be  marketed  in  Topeka.  That  was  a  question  of 
fact  to  be  determined  by  the  jury. 

The  defendant  also  argues  that  when  the  car  left  Oklahoma 
it  contained  30,340  pounds,  but  when  it  arrived  in  Topeka  it 
contained  only  24,000  pounds.  The  evidence  was  that  when 
the  car  left  Oklahoma  it  was  billed  as  containing  30,340 
pounds,  and  that  when  it  was  shipped  out  of  Topeka,  it  was 
billed  as  containing  24,000  pounds. 

The  plaintiff's  evidence  was  sufficient  to  compel  the  trial 
court  to  submit  the  cause  to  the  jury  for  its  determination, 
and  the  demurrer  to  that  evidence  was  properly  overruled. 

2.    Complaint  is  made  of  the  following  instruction : 

''On  the  other  hand  if  the  plaintiff  failed  to  ship  to  defendant  melons 
of  the  kind  and  quality  called  for  by  the  contract,  and  in  the  manner 
named  or  if  through  the  fault  of  the  plaintiff  or  those  to  whom  he  trans- 
ferred the  bill  of  lading,  taken  in  his  own  name,  the  turning  over  of  the 
melons  by  the  carrier  and  the  receipt  of  the  same  by  defendant,  was 
unreasonably  delayed  because  of  the  nonarrival  of  the  bill  of  lading 
within  a  reasonable  time,  then  I  say  to  you  that  the  defendant  was  not 
bound  to  receive  or  pay  for  said  melons,  and  your  verdict  should  be  in 
his  favor." 

The  defendant's  argument  is  that  there  was  no  evidence  on 
which  to  base  that  instruction.  An  answer  to  that  argument 
is  that  if  there  was  no  evidence  on  which  to  base  the  instruc- 
tion, no  defense  to  the  action  was  proved.    The  instruction  sub- 
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mitted  the  defense  to  the  jury.  In  substance,  it  stated  that 
if  the  facts  contended  for  by  the  defendant  concerning  the 
delay  in  delivering  the  shipment  were  true,  the  jury  must 
find  in  his  favor. 

The  judgment  is  affirmed. 


No.  21,133. 

Ella  Murrell,  AppeUee,  v.  Mary  E.  Crawford,  Appel- 

lanti  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Landlord  and  Tenant — Breach  of  Covenant  to  Repair — Measure  of 
.  Damages.     ''The  general  rule  is  that  on  a  breach  of  the  covenant  by 

the  landlord  to  make  repairs  the  measure  of  damages  is  the  difference 
between  the  rental  value  of  the  premises  as  they  were  and  what  it 
would  have  been  if  they  had  been  put  and  kept  in  repair."  {Miller  v, 
SuUivan,  77  Kan.  262,  syl.  H  1,  94  Pac.  266.) 

2.  Same — Personal  Injuries.  The  ordinary  rule  is  that  an  award  of  dam- 
ages for  a  landlord's  breach  of  covenant  to  repair  a  dwelling  house  is 
not  extended  to  include  a  liability  for  personal  injuries  sustained  by 
the  tenant  in  the  use  of  the  unrepaired  property. 

3.  Same — Breach  of  Covenant  to  Repair — Damages  Which  Could  Have 
Been  Averted — Not  Recoverable.  Where  a  landlord  has  agreed  to  re- 
pair the  porch  of  a  dwelling  house  and  fails  to  do  so,  a  tenant  who 
knows  of  the  defective  condition  of  the  porch  and  continues  to  use  it 
for  Mveral  months  cannot  recover  special  damages  for  a  consequent 
injury  when  by  a  slight  outlay  she  might  have  remedied  the  defect 
and  averted  the  injury,  and  could  have  charged  such  outlay  to  the 
landlord  against  the  rent  then  due  and  unpaid. 

4.  Same — Breach  of  Covenant  to  Repair — Injuries — Contributory  Negli- 
gence. Where  a  tenant  knows  that  the  porch  of  a  dwelling  house  is 
defective  and  in  need  of  repair  but  continues  to  use  it  for  several 
months,  and  is  injured  thereby,  she  is  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery  for  such  injuries,  notwithstanding 
the  landlord  had  promised  to  repair  the  porch  but  failed  to  do  so. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.    Opinion  filed  December  8,  1917.  Reversed. 

/.  B.  Larimer,  and  W.  Glenn  Hamilton,  both  of  Topeka,  for 
the  appellants. 

Tinkham  Veaie,  of  Topeka,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  for  damages  by  a  tenant 
against  her  landlord  and  the  agents  of  the  landlord  for  in- 
juries sustained  through  the  breaking  of  the  floor  of  the  front 
porch  of  a  one-story  dwelling  house.  The  petition  alleges  that 
about  April  1,  1915,  the  plaintiff  and  her  daughter,  at  the  re- 
quest of  the  agent  of  the  defendant,  investigated  the  property 
for  the  purpose  of  renting  it  for  a  dwelling  house,  and  there- 
after called  at  the  office  of  defendant's  agents — 

"And  stated  to  W.  G.  Stephenson  [agent]  that  the  property  above 
described  was  badly  in  need  of  repair,  but  that  they  would  rent  the 
same  from  the  said  defendants,  [landlord  and  her  agents]  if  the  de- 
fendants would  inunediately  put  the  property  in  good  repair.  .  .  . 
That  the  said  W.  C.  Stephenson  acting  as  agent  for  the  defendant 
Mary  E.  Crawford,  on  or  about  the  third  day  of  April,  1916,  leased  the 
house  to  the  said  plaintiff  and  her  daughter  for  a  dwelling  house  from 
month  to  month,  and  at  the  same  time  he  covenanted  and  agreed  with 
the  plaintiff  and  her  daughter  that  they  would  immediately  repair  the 
property  so  that  it  would  be  in  good,  safe  and  tenantable  condition,  and 
requested  and  induced  the  said  plaintiff  and  her  daughter  to  move  into 
the  said  house  above  referred  to  on  his  promise  and  representations  that 
Mary  E.  Crawford,  his  principal,  would  immediately  repair  the  said 
house  and  put  it  in  good,  safe  and  tenantable  condition.  That  at  this 
time  the  plaintiff  and  her  daughter  advised  W.  C.  Stephenson,  agent 
of  Mary  E.  Crawford,  that  the  porches  on  the  said  hdhse  were  in  a  bad 
and  dangerous  condition;  .  .  .  that  the  plaintiff  and  her  daughter 
relying  ap<m  the  promise  and  representations  of  the  said  W.  C.  Stephen- 
son, agent  of  the  defendant,  Mary  B.  Crawford,  the  owner  of  the  said 
property,  that  they  would  immediately  repair  t^e  said  porches  and  put 
them  in  good,  safe  and  tenantable  condition,  moved  into  the  said  dwelling 
house  and  beg:an  to  use  the  same  as  a  dwelling  house.     .     .     . 

"The  plaintiff  further  alleges  that  she  and  her  daughter  continued 
to  occupy  the  said  house  as  a  dwelling  house  continuously  up  to  about 
the  29th  day  of  October,  1915.     .     .     . 

"The  plaintiff  further  alleges  that  the  defendants  neglected,  failed 
and  refused  to  repair  the  said  porches  until  after  the  plaintiff's  injuries 
hereinafter  complained  of.  That  on  or  about  the day  of  Septem- 
ber, 1915,  while  the  plaintiff  was  still  in  the  lawful  possession  of  the 
said  property  as  the  tenant  of  the  said  defendants  and  in  the  peaceful 
enjoyment  of  the  same,  the  plaintiff  while  walking  on  the  front  porch 
of  the  said  dwelling  house  in  a  reasonable  manner,  fell  through  on  ac- 
count of  its  deteriorated,  rotten  and  worn  out  condition,  and  thereby 
received  dangerous  and  painful  injuries.     .     .     . 

"The  plaintiff  further  alleges  that  the  said  deteriorated,  rotten  and 
defective  condition  of  the  porch  on  the  said  house  above  referred  to  was 
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permitted  to  remain  in  such  deteriorated,  rotten  and  defective  condition 
with  the  full  knowledge  and  consent  of  the  defendants  herein  over  a 
long  period  of  time  and  after  repeated  requests  on  the  plaintiff's  part 
to  have  the  said  property  repaired  and  repeated  promises  on  the  de- 
fendants' part  to  repair  the  same/' 

Proper  answers  were  filed  and  the  cause  was  tried  to  a  jury. 

The  plaintiff  testified  that  after  she  had  examined  the  house 
with  a  view  to  renting  it  she  told  the  agent  that  the  porch 
needed  repairing. 

"Q.  What  did  Mr.  Stephenson  say,  if  anything,  about  repairs?  Just 
state  what  he  said  about  repairs,  if  anything.  A.  Why,  when  we  went 
to  pay  him  the  first  month's  rent,  I  told  him  we  would  take  the  house  if 
he  would  repair  it.  He  said  he  would;  move  right  in  the  next  day  and 
he  would  send  a  man  right  down  to  repair  it.  I  told  him  the  porches 
were  leaning  and  looked  like  they  were  about  in  need  of  repair. 

"Q.  You  mean  the  porch  posts,  A.  Yes;  kind  of  slides  to  the  front. 
It  seemed  like  it  would  settle  down  and  need  to  repair  it  underneath.  It 
looks  fairly  stout  on  top.  .  .  .  And  it  was  kind  of  rotted — ^punk  and 
cracks  where  it  came  together  on  the  top. 

"Q.  You  said  Mr.  Stephenson  said —  A.  He  'said  he  would  send  a 
man  down  and  repair  the  house  right  away — for  me  to  move  in. 

"Q.  Did  you  move  in  relying  upon  those  promises?  A.  Yes,  sir,  the 
next  day. 

"Q.    Did  he  repair  the  porch,  to  any  extent,  at  all?    A.  No,  sir. 

''Q.  Did  he  make  any  repairs  on  it?  A.  No,  he  did  not  repair  it 
at  all. 

"Q.  How  long  was  it,  after  you  moved  in,  before  you  had  any  of  the 
boards  there  in  the  porch  give  away?  A.  Well,  we  moved  the  3d  of  April 
and  this  was  the  3d  day  of  September  that  I  fell  through  the  porch. 

"Q.   You  especially  called  his  attention  to  the  porches?    A.   Yes,  sir. 

"Q.  How  did  you  happen  to  do  that?  A.  I  seen  it  looked  old  and 
looked  like  it  needed  repairs. 

"Q.  Did  you  personally  have  any  further  conversation  with  Mr. 
Stephenson?  A.  Yes,  I  spoke  to  him  once  when  he  was  down  looking 
around  the  place.    ... 

"Q.    That  was  before  the  accident?    A.  Yes,  sir. 

"Q.    How  long  before?    A.   It  was  about  a  month,  I  think,  before." 

The  jury  returned  a  verdict  for  plaintiff  for  $330  and  an- 
swered certain  special  questions,  finding  that  defendant's 
agents  had  authority  to  make  repairs,  that  before  plaintiff 
moved  into  the  house  they  promised  to  repair  the  porch,  that 
the  porch  was  in  a  dangerous  condition  on  the  day  of  the  acci- 
dent, and  that  the  porch  had  not  been  repaired. 
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Other  special  questions  were  answered : 

"1.  Did  the  plaintiff,  prior  to  the  renting  of  the  house  in  question, 
notify  Stephenson  &  Webb,  or  either  of  the  firm,  that  the  porches  were 
in  a  defective,  bad  or  dangerous  condition?    Answer:   Yes. 

"12.  Was  not  the  porch,  on  which  plaintiff  claims  to  have  been  injured, 
used  by  herself  and  the  other  occupants  of  the  house,  regularly  from 
about  the  third  day  of  April,  1915,  until  the  third  day  of  September, 
1916?    Answer:    Yes. 

"13.  Did  not  the  plaintiff  know,  or  have  as  good  opportunity  to 
know,  the  conditions  of  the  porch,  prior  to  the  time  she  claims  she  was 
injured,  as  did  the  defendants?    Answer:    Yes." 

The  principal  errors  assigned  relate  to  the  instructions  given 
and  refused.    The  trial  court  gave  the  following : 

"6.  ...  if  you  further  find  that  at  the  time  in  question  the  de- 
fendant Stephenson  agreed  to  repair  the  porch  but  failed  to  do  so  and 
that  plaintiff  while  in  the  exercise  of  reasonable  care  for  her  own  safety, 
suffered  the  injuries  complained  of  by  reason  of  such  failure  to  have  the 
porch  repaired,  then  the  defendant  Mary  £.  Crawford  would  be 
liable  for  such  injuries  as  the  evidence  shows  that  the  plaintiff  sus- 
tained.    .     .     ." 

Defendant  contends  that  the  instruction  just  quoted  is  not  a 
correct  statement  of  the  law.  Her  counsel  requested  an  in- 
struction, refused  by  the  court,  which  reads : 

"10.  You  are  instructed  that,  even  though  you  do  find  from  the 
evidence  in  this  case  that  Stephenson  &  Webb  had  authority  to,  and 
did,  agree  to  repair  the  premises  in  question,  the  plaintiff  cannot  recover 
for  her  injuries,  if  any,  sustained  by  the  defective  conditions  of  the 
premises,  unless  such  repairs  were  made,  and  the  defendants  were  neg- 
ligent in  making  such  repairs.'' 

It  has  frequently  been  decided  that  where-  a  landlord  at- 
tempts to  make  repairs  on  property,  but  only  does  so  in  an  im- 
perfect or  ineffectual  manner,  and  where  the  tenant  relying 
upon  such  attempts  to  repair  continues  his  tenancy  and  is 
injured  there\^y,  an  action  for  such  injuries  will  lie  in  his  be- 
half against  the  landlord.  It  has  also  been  held  that  where  the 
landlord  knowingly  conceals  or  keeps  secret,  dangerous  de- 
fects which  are  likely  to  injure  a  tenant  or  a  member  of  his 
household,  and  an  injury  results,  the  landlord's  wrongdoing 
is  tortious  and  he  is  liable  in  damages  therefor.  (Moore  v. 
Parker,  63  Kan.  52,  64  Pac.  975,  53  L.R.A.  778 and  note; 
Miller  v.  SuUivan,  IT  Kan.  252,  94  Pac.  266 ;  Wells  v.  Hansen, 
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97  Kan.  305,  154  Pac.  1033:  RuU  v.  Rainey,  99  Kan.  57,  160 
Pac.  1016.) 

On  the  other  hand,  it  is  settled  law  that  a  landlord  is  not 
liable  in  damages  as  for  a  tort  for  a  tenant's  injuries  sustained 
through  the  landlord's  total  failure  to  make  promised  repairs. 

In  such  case  the  landlord's  liability  is  only  for  the  breach 
of  his  covenant  to  repair,  and  this  liability  is  measured  by  the 
difference  in  the  rental  value  of  the  leased  property  unre- 
paired from  its  agreed  rental  value  if  the  promised  repairs  had 
been  made.  If  the  repairs  would  cost  but  little,  the  tenant 
may  make  them  himself  and  offset  the  expense  aganst  the 
rent.  In  this  instance  it  cost  about  $7  to  make  the  repairs. 
The  rent  was  $10  per  month  and  it  was  then  two  months  past 
due  and  unpaid  at  the  time  of  v  the  accident.  The  landlord's 
failure  to  comply  with  his  covenant  to  repair  is  likewise  ground 
for  rescission  and  termination  of  the  tenancy.  But  personal 
injuries  are  almost  uniformly  considered  by  the  courts  to  be 
too  remote  to  be  included  in  an  action  for  breach  of  covenant 
to  repair.  Loss  of  life  or  limb  is  not  a  natural  and  probable 
consequence  which  ordinarily  and  reasonably  could  be  antici- 
pated from  a  breach  of  covenant  to  make  repairs  on  a  ^welling 
house.  This  is  the  doctrine  of  practically  all  the  textbooks 
and  it  is  supported  by  a  plethora  of  decisions.  (MUler  v.  Sul- 
livan,  77  Kan.  252,  94  Pac.  266,  15  Ann.  Gas.  561 ;  Anderson 
V.  Robinson,  182  Ala.  615,  Ann.  Gas.  1915D,  829 ;  Dtistin  v.  Cur- 
tis, 74  N.  H.  266, 13  Ann.  Gas.  169 ;  Davis  v.  Smith,  26  R.  1. 129, 
3  Ann.  Gas.  832 ;  Thompson  v.  Clemens,  96  Md.  196,  60  L.  R.  A. 
580;  18  A.  &  E.  Encycl.  of  L.  234;  16  R.  G.  L.  1059;  3 
Joyce  on  Damages,  1942;  Jones  on  Landlord  and  Tenant,  p. 
675,  §  592 ;  2  McAdam  on  Landlord  and  Tenant,  4th  ed.,  p. 
1316,  §  386;  1  Tiffany,  Landlord  and  Tenant,  574,  592,  §§  86, 
87;  2  Underbill  on  Landlord  and  Tenant,  859.) 

(See,  also.  Notes,  11  L.  R.  A.,  n.  s.,  504;  34  L.  R.  A.,  n.  s., 
798,  804;  48  L.  R.  A.,  n.  s.,  917.) 

In  Hamilton  et  al.,  Executors,  v.  Feai'y,  8  Ind.  App.  615,  af- 
firmed in  140  Ind.  45,  where  a  recovery  for  personal  injuries 
sustained  by  a  tenant  was  denied,  the  general  rule  touching  a 
landlord's  liability  for  breach  of  covenant  to  repair  was  dis- 
cussed : 

"In  this  respect  the  rule  is  not  different  from  what  it  would  be  if  the 
contract  to  repair  had  been  between  the  tenant  and  a  mechanjieNor  work- 
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man  employed  by  her  to  do  the  work.  The  only  damages  recoverable  in 
such  case  would  be  the  difference  between  the  price  agreed  upon  and  the 
actual  cost  of  the  work  if  the  employer  had  hired  another  to  do  it,  and 
possibly  such  other  damages  as  were  sustained  by  reason  of  the  delay." 
(p.  620.) 

It  seems  therefore  that  the  criticised  instruction  of  the 
trial  court  was  clearly  erroneous,  and  some  such  instruction 
as  the  one .  requested  or  involving  the  principle  discussed 
above  should  have  been  given.  This  conclusion  will  necessi- 
tate a  reversal  of  the  judgment;  but  it  still  remains  to  be 
determined  whether  a  new  trial  may  be  awarded  or  whether 
judgment  should  be  ordered. 

The  only  notice  of  the  defect  in  the  porch  which  the  land- 
lord had  was  the  information  which  the  plaintiff  tenant  says 
she  gave  to  the  landlord's  agents  when  she  inspected  the 
dwelling  house  with  a  view  of  renting  it.  She  could  impart 
no  knowledge  of  the  defective  porch  to  the  landlord  except 
such  knowledge  as  she  herself  possessed.  Nevertheless,  know- 
ing the  defective  condition  of  the  porch,  and  notwithstanding 
the  landlord's  continued  failure  to  comply  with  her  covenant  to 
repair,  the  tenant  occupied  the  premises  and  used  the  porch 
for  several  months. 

"12.  Was  not  the  porch,  on  which  plaintiff  claims  to  have  been 
injured,  used  by  herself  and  the  other  occjupants  of  the  house,  regrularly 
from  about  the  third  day  of  April,  1915,  until  the  third  day  of  September, 
1916?  Answer:  Yes. 

"13.  Did  not  the  plaintiff  know,  or  have  as  good  opportunity  to 
know,  the  condition  of  the  porch,  prior  to  the  time  she  claims  she  was 
injured,  as  did  the  defendants?  Answer:  Yes."  (Jury's  special  find- 
ings.) 

In  view  of  these  findings,  under  the  most  elementary  notions 
of  justice,  it  must  be  held  that  the  continued  use  of  the  porch 
for  these  five  months,  knowing  of  its  defective  condition,  was 
such  contributory  negligence  on  the  part  of  plaintiff  as*  to  bar 
any  recovery  whatever  for  her  personal  injuries.  (Atkinson 
V.  Kirkpatricky  90  Kan.  515,  519,  135  Pac.  579;  16  R.  C.  L. 
1057-1058.) 

Plaintiff  made  some  effort  to  avoid  this  logical  consequence 
by  some  evidence  tending  to  show  that  the  upper  sides  of  the 
porch  boards  were  seemingly  in  such  fair  condition  as  might 
justify  her  in  believing  the  floor  was  safe  enough  for  use. 
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That  is  inconsistent  with  plaintiff's  pleading;  and,  moreover, 
the  landlord  could  not  be  held  liable  for  latent  defects  in  the 
porch  floor— her  information '  on  the  subject  being  limited 
to  what  the  plaintiff  had  given  to  defendant's  agents.  Thus 
plaintiff's  case  entirely  fails. 

It  follows  that  the  judgment  of  the  district  court  must  be 
reviersed  with  instructions  to  set  aside  its  judgment  and  to 
enter  judgment  for  defendant,  and  it  is  so  ordered. 


No.  21,136. 

J.  F.  Walz,  Appellant,  v.  Peter  Keller  et  al.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Homestead  —  Lease  and  Contract  Not  Signed  by  Wife  —  Absolutely 
Void.  A  homestead  right  attaches  to  land  obtained  under  a  contract 
of  purchase  where  the  purchaser  and  his  wife  occupy  the  land  as  a 
residence,  and  a  new  contract  modifying  the  contract  of  purchase  and 
stipulating  for  a  surrender  of  possession  in  certain  events,  and  also  a 
contract  of  lease  executed  between  the  purchaser  and  the  seller,  none 
of  which  were  signed  by  the  wife  and  to  which  she  gave  no  consent, 
are  absolutely  void. 

2.  Same — Defense  to  Action  on  Void  Contracts.  Although  the  homestead 
may  be  sold  for  the  payment  of  obligations  contracted  for  its  purchase, 
the  purchaser  and  his  wife  are  not  precluded  from  defending  the 
homestead  right  as  against  actions  brought  by  the  seller  for  rent  and 
forcible  detainer  based  on  the  void  contracts  above  mentioned. 

Appeal  from  Trego  district  court;  Jacob  C.  Ruppenthal, 
judge.    Opinion  filed  December  8, 1917.    Affirmed. 

Ira  E.  Lloyd,  and  N.  F.  Nourse,  both  of  Ellsworth,  for  the 
appellant. 

A.  p.  Gilkeson,  of  Hays  City,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  J.  F.  Walz  brought  an  action  against 
Peter  Keller  to  recover  rent  due  upon  a  farm  lease.  Keller's 
wife  and  two  mortgagees  of  the  crop  were  also  made  defend- 
ants. Walz  also  secured  a  judgment  in  the  justice  of  the  peace 
court  in  a  forcible  detainer  action  for  possession  of  the  farm. 
The  latter  action  being  appealed  to  the  district  court,  the  two 
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actions  were  there  consolidated  and  tried  as  one.  Plaintiff 
appeals  from  the  judgment  in  defendant's  favor. 

In  1908,  defendant  had  entered  into  a  contract  with  Mary 
L.  Burpee  by  the  terms  of  which  she  agreed  to  sell  the  land  in 
question,  situated  in  Trego  county,  to  him  for  $2,700.  He  occu- 
pied it  until  January  24,  1911,  when  he  was  in  default  to  the 
extent  of  about  $900,  having  paid  $700  on  the  purchase  price. 
He  and  his  brothers  then  entered  into  a  contract  with  plain- 
tiff by  which  the  latter  was  to  sell  them  certain  land  in  Gove 
county  for  $30,000  and,  as  part  of  the  consideration  therefor, 
defendant  (his  wife  joining  with  him)  assigned  to  plaintiff 
his  interest  in  the  Burpee  contract. 

On  April  1,  1914,  defendant  and  his  brothers  being  in  de- 
fault about  $4,500  on  the  Gove  county  land,  plaintiff  and  de- 
fendant then  adjusted  matters  between  them  by  releasing 
each  other  from  all  liability  on  the  Gove  county  contract,  and 
entering  into  another  contract  in  which  defendant  agreed  to 
purchase  the  Trego  county  land  from  the  plaintiff  for  $2,265, 
payable  in  seven  annual  installments  of  $825  each,  commenc- 
ing October  1, 1914,  with  interest  at  six  per  cent.  Strict  com- 
pliance with  its  terms  as  to  the  times  of  making  pa3anents 
was  made  a  condition  of  the  agreement.  The  defendant  and 
his  wife  and  children  have  occupied  the  land  as  a  homestead 
since  May,  1914.  On  October  1, 1914,  defendant  failed  to  make 
the  payment  then  due  and  notice  to  quit  the  premises  was 
served  upon  him  by  plaintiff.  Defendant  asked  for  further 
time,  and  on  October  2, 1914,  they  entered  into  another  written 
agreement  under  which  the  contract  of  purchase  made  April 
1,  1914,  was  surrendered  to  plaintiff,  and  it  was  provided  that 
it  might  be  redeemed  on  the  following  conditions : 

"If  the  second  party  shall  on  October  1st,  1914,  or  on  October  1st, 
1915,  make  payment  in  full  to  the  said  party  of  the  first  part  of  all  prin- 
cipal payments  due  at  the  time  of  such  payment  on  contract  for  sale 
above  mentioned,  dated  April  1st,  1914,  then  the, said  first  party  agrees 
to  renew  the  said  contract  of  sale  or  execute  a  new  one  under  like  terms 
and  conditions." 

It  was  further  provided  tjiat  the  defendant  should  pay,  not 
later  than  October  30,  1914,  the  sum  of  $67.95  as  interest  due 
under  the  contract  of  purchase,  and  that  a  failure  to  make  such 
payment  in  time  should  render  the  new  contract  null  and  void. 
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At  the  time  this  agreement  was  made  the  lease  on  the  land  was 
executed.  The  interest  payment  of  $67.95  was  not  made  by 
defendant,  and  on  November  3,  1914,  plaintiff  sent  defendant 
a  letter  chiding  him  for  failing  to  pay  the  interest  and  declar- 
ing that  he  considered  the  contract  of  October  2,  as  well  as 
the  contract  of  purchase  mentioned  therein,  to  be  void.  The 
action  for  rent  was  commenced  August  13,  1915,  and  the  forci- 
ble detainer  action  was  begun  on  September  7,  1915.  No 
payments  were  made  by  defendant  on  the  contracts  nor  were 
any  taxes  paid  except  the  last  half  of  those  of  1913 ;  but  on 
September  27,  1915,  he  tendered  to  plaintiff  $876.42  as  the 
amount  due  October  1,  1915,  on  the  contract  of  purchase,  to- 
gether with  taxes  paid  by  plaintiff.  The  defendants  in  their 
answers  admitted  the  execution  of  the  lease  and  the  nonpay- 
ment of  rent,  but  relied  on  the  contract  of  purchase,  stating 
that  the  land  was  acquired  for  a  homestead,  and  that  the  de- 
fendant's wife  had  never  consented  to  the  surrender  of  the 
contract  nor  to  the  execution  of  the  lease,  nor  conveyed  away 
her  interest  in  the  land.  ' 

The  court  ruled  that  when  Peter  Keller  and  his  family  took 
possession  of  the  land  under  the  contract  of  April  1,  1914,  it 
became  a  homestead,  and  that  as  his  wife  was  not  a  party  to 
the  subsequent  negotiations  and  had  never  consented  to  any 
modification  of  the  original  contract  or  to  a  surrender  of  her 
homestead  rights,  the  lease  was  a  nullity  and  the  original  con- 
tract was  still  in  force.  The  notices  were  held  to  be  insuffi- 
cient, one  because  it  was  premature  and  the  other  because  of 
indefiniteness.  The  court  further  held  that  the  second  con- 
tract was  a  recognition  that  the  first  was  still  in  force  and  that, 
by  the  second,  plaintiff  had  waived  the  provisions  of  the  first  as 
to  the  times  of  payment  of  principal  and  interest,  and  also  that 
it  operated  to  extend  the  times  for  some  of  the  payments. 

It  is  contended  by  plaintiff  that  there  is  inconsistency  in 
the  ruling  that  the  contract  of  October  2  is  valid  enough  to 
extend  the  times  of  payment  of  principal  and  interest  pro- 
vided for  in  the  first  contract,  but  invalid  as  to  the  cancella- 
tion of  the  first  contract  and  as  to  that  provision  of  the  sec- 
ond which  makes  nonpayment  of  interest  at  the  new  times 
fixed  a  ground  of  forfeiture.  The  second  contract  is  wholly 
void  as  against  the  homestead  interest,  as  is  also  the  contract 
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of  lease.  A  homestead  right  attaches  to  an  equitable  interest 
as  well  as  to  a  fee-simple  title.  It  has  been  held  that  a  lease- 
hold interest,  whether  it  be  for  ninety-nine  years  or  for  one 
year,  will  support  a  homestead  claim.  (Hogan  v.  Manners^ 
23  Kan.  551.)  In  Moore  v.  Reaves,  15  Kan.  150,  it  was  held 
that  a  contract  of  purchase  such  as  the  one  in  question  was 
sufficient  to  uphold  the  homestead  right,  and  that  when  the 
land  is  actually  occupied  by  the  family  the  husband  cannot 
transfer  his  interest  even  conditionally  without  the  consent  of 
his  wife.  In  another  case,  where  a  son  acquired  an  equitable 
interest  in  land  owned  by  his  father  through  ,the  care  and 
support  of  the  father,  and  with  his  wife  and  children  occupied 
it  as  a  homestead,  the  son  was  induced  to  sign  a  lease  under 
which  he  was  to  use  the  land  until  a  fixed  time,  when  he  was 
to  give  it  up  and  yield  possession  of  the  same  to  the  father. 
The  court  held  that.the  lease  was  void  as  a  transfer  or  release 
of  the  interest  of  the  son  for  the  reason  that  the  homestead 
right  had  attached  and  that  the  wife  had  not  signed  the  lease 
nor  giveh  her  consent  to  its  execution.  {Holland  v.  Holland, 
89  Kan.  730, 132  Pac.  989.)  For  the  same  reason  the  contract 
of  surrender  as  well  as  the  lease  executed  by  Keller  on  October 
2  must  be  held  to  be  void.  The  homestead  right  was  in  no  way 
affected  by  the  negotiations  and  agreements  between  the  pur- 
chaser and  seller  to  which  the  purchaser's  wife  g^ve  no  con- 
sent. The  trial  court  rightly  found  that  the  first  contract  still 
subsists  and  that  the  defendants  were  not  released  from  its 
obligations  and  liabilities. 

By  that  contract  the  rights  of  the  parties  must  be  measured, 
and  the  homestead  right  is,  of  course,  held  subject  to  its  terms 
and  conditions.  Although  the  property  is  a  homestead,  the 
purchaser  and  his  wife  cannot  keep  the  land  and  also  the  money 
which  he  agreed  to  pay  for  it,  if  the  seller  chooses  to  enforce 
the  obligations  executed  under  the  contract  of  purchase.  The 
statute  provides  that  ".  .  .  no  property  shall  be  exempt 
from  sale  for  taxes,  or  for  the  payment  of  obligations  con- 
tracted for  the  purchase  of  said  premises,  or  for  the  erection 
of  improvements  thereon,"  etc.  (Gen.  Stat.  1915,  §  4697.) 
Plaintiff  contends  that  the  homestead  right  cannot  be  set  up  as 
against  the  seller  in  this  proceeding  since  the  purchaser  is  in 
default  for  the  purchase  money.     The  exemption  may  be 
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claimed  in  any  proceeding  except  from  a  sale  for  taxes,  for 
obligations  for  purchase  money,  or  for  the  erection  of  improve- 
ments. The  actions  brought  by  plaintiff,  as  we -have  seen, 
were  not  for  the  recovery  of  purchase  money  nor  to  obtain  a 
judgment  for  the  sale  of  the  premises,  but  they  were  based  on 
agreements  that  are  absolutely  void. 

The  defendants  had  a  right  to  assert  the  claim  of  a  home- 
stead interest,  and  the  judgment  upholding  that  claim  is  af- 
firmed. 


No.  21,141. 

Halia  F.  Allen,  Appellee,  v.  The  National  CouNaL  of  the 
Knights  and  Ladies  of  Security,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  Fraternal  Insurance — Suspension — Reinstatement — Acceptance  of 
Back  Dues — Evidence  of  Custom.  In  an  action  upon  a  fraternal  bene- 
fit certificate  where  the  defense  was  that  the  assured  had  been  sus- 
pended for  nonpayment  of  dues  and  had  not  been  legally  reinstated  at 
the  time  of  her  death,  it  is  held,  it  was  not  error  to  admit  evidence  of  a 
custom  of  the  local  officers  of  the  defendant  to  accept  dues  and  assess- 
ments from  members  who  were  delinquent  and  to  reinstate  them. 

2.  Same — Financier  of  Local  Lodge — Agent  of  Insurer — Void  By-law, 
Instructions  are  approved  which  charged  that  the  acts  of  the  officers 
of  the  local  lodge,  although  unauthorized  in  the  first  instance,  if  rati- 
fied with  the  knowledge  of  the  superior  officers  having  authority, 
amount  to  a  waiver  of  any  right  or  forfeiture  then  existing  in  favor 
of  the  society  and  against  the  member ;  that  notice  given  to  the  officers 
of  the  local  lodge  is  notice  to  the  national  council;  that  in  receiving 
payments  of  dues  and  assessments  the  local  financier  was,  in  fact  and 
in  law,  an  agent  of  the  defendant  and  not  of  the  member,  and  that  a 
by-law  making  the  financier  of  the  subordinate  lodge  the  agent  of  the 
members,  is  void. 

3.  Same — Payment  of  Back  Dues — Warranty  of  Good  Health — Instruc- 
tion. By  reason  of  a  special  finding  that  at  the  time  she  was  rein- 
stated the  member  was  not  in  bad  health,  it  is  held,  that  an  instruction 
resi>ecting  tlie  provision  of  the  by-laws  that  payment  of  back  dues  and 
assessments  constitute  a  warranty  that  the  member's  health  is  good, 
could  not  have  prejudiced  the  defendant  and  became  immaterial. 

4.  Same — Effect  of  Acceptance  and  Retention  of  Dues  after  Suspension, 
After  accepting  from  the  beneficiary  the  dues  and  assessments  for  the 
months  of  December  and  January,  and  retaining  them  until  after  the 
death  of  the  assured,  it  was  too  late  for  the  defendant  to  question  the 
authority  of  the  beneficiary  to  make  the  payments. 
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6.  SamEt— Verdict-Judgment — Interest.  Where  the  jury  return  a  ver- 
dict in  plaintiff's  favor  for  the  amount  of  a  benefit  certificate  with  in- 
terest at  six  per  cent,  and  the  court  without  having  the  verdict  cor- 
rected, renders  judgment  for  the  amount  with  six  per  cent  from  the 
date  of  the  assured's  death,  held,  there  was  no  error  or  irregularity 
of  which  the  defendant  can  complain. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar. 
judge.    Opinion  filed  December  8, 1917.    Affirmed. 

S.  C.  Westcott,  of  Galena,  and  James  P.  Mead,  of  Joplin,  Mo., 
for  the  appellant. 

E.  B.  Morgan,  of  Galena,  and  Don  H.  Elleman,  of  Columbus, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

PoETER,  J. :  The  defendant  appeals  from  a  judgment  against 
it  in  an  action  upon  a  fraternal  benefit  certificate  issued  to 
Ida  W.  Estep,  who  became  a  member  of  the  order  on  August  5, 
1912.  She  died  on  March  11,  1916.  The  plaintiff  is  her  sister, 
who  was  named  as  beneficiary.  In  addition  to  a  general  de- 
nial, the  answer  alleged  that  on  January  1,  1916,  Mrs.  Estep 
was  suspended  for  nonpayment  of  dues  for  the  previous  month 
of  December,  and  that  she  remained  suspended  until  January 
31, 1916,  when  there  was  an  attempt  by  her  sister,  the  plaintiff, 
to  reinstate  her  by  paying  the  delinquent  dues  and  assessments. 
The  answer  pleaded  specially  certain  laws  of  the  order  which 
provide  for  the  reinstatement  of  a  suspended  member  on  the 
express  condition  that  the  member  is  in  good  health  at  the  time 
pajonents  are  made  with  the  view  of  reinstatement,  and  declar- 
ing that  the  payment  of  dues  and  assessments  for  reinstate- 
ment shall  be  a  warranty  by  the  member  that  he  is  in  good 
health  at  the  time  of  pajnment;  also  a  provision  that  the  na- 
tional council  shall  not  be  bound  by  the  acceptance  of  arrears 
of  assessments  and  dues  from  suspended  members  who  are  not 
entitled  to  reinstatement  in  accordance  with  the  laws  of  the 
order,  and  that  "the  retention  by  the  financier,"  or  by  the  de- 
fendant society  "of  assessments  and  dues  paid  by  members  or 
for  them,  with  a  view  to  reinstatement  other  than  as  provided 
in  the  laws  of  the  order  either  before  or  after  death,  shall  not 

9—102  Kan. 
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constitute  a  waiver  of  any  provisions  of  these  laws."  The 
answer  also  pleaded  a  law  of  the  order  to  the  effect  that  no 
officer  of  the  society,  national  or  local,  is  authorized  to  waive 
any  provisions  of  the  defendant's  by-laws  relating  to  the  con- 
tract between  the  member  and  the  society,  and  a  further  pro- 
vision that  a  subordinate  council  and  its  officers  are  the  agents 
of  its  members  in  the  reinstatement  of  members,  and  the  col- 
lection and  transmission  of  all  assessments  to  the  national 
council. 

With  their  general  verdict  the  jury  returned  answers  to 
special  questions  submitted  by  the  plaintiff  as  follows : 

''Q.  Was  the  plaintiff  in  good  health  at  the  time  of  her  reinstatement 
on  January  81,  1916?    A.    No. 

"Q.  If  you  answer  question  No.  1  'No'  state  what  disease,  ailment  or 
rsickness  she  was  afllicted  with?  A.  Cold  and  la  grippe  after  effects 
•of  child  birth. 

"Q.  Was  the  December,  1915,  assessment  paid  to  the  financier  of 
^Galena  Council  No.  61,  on  or  about  January  31,  1916?    A.    Yes. 

"Q.  At  the  time  this  assessment  was  paid  did  said  financier  know  or 
has  she  been  told  of  the  fact  that  Mrs.  Estep  was  in  bad  health?    A.   Yes. 

''Q.  Did  said  financier  make  any  inquiry  about  the  health  of  Mrs. 
Estep  at  the  time  of  receiving  said  payment  on  January  31,  1916?  A. 
Yes. 

''Q.  Did  said  financier  in  February,  1916,  remit  to  the  National 
Council  the  money  paid  on  behalf  of  Mrs.  Estep  with  a  report  showing 
the  payment  of  said  assessments  and  the  reinstatement  of  Mrs.  Estep? 
A.  Yes. 

''Q.  Did  said  National  Council  retain  the  amount  so  paid  without  re- 
quiring or  requesting  any  proof  of  her  condition  of  health,  until  after  her 
death?    A.  Yes. 

"Q.  Had  the  financier  of  Galena  Council  No.  61  adopted  any  custom 
or  course  of  conduct  in  reference  to  accepting  pajrments  which  were  over- 
due and  reinstating  the  members  without  any  inquiry  as  to  their  condi- 
tion of  health?  And  if  so  what  was  said  custom  or  course  of  conduct? 
Answer  fully.      A.  Yes.    Simply  by  accepting  back  dues. 

"Q.  Did  Ida  W.  Estep  contract  the  ailment  or  disease  from  which  she 
died  before  or  after  January  81,  1916?    A.  After. 

''Q.  Would  Ida  W.  Estep  have  died  from  the  ailment  she  had  prior  to 
January  31,  1916,  had  it  not  been  for  the  birth  of  her  baby  on  January 
20th,  and  later  taking  cold  and  getting  her  feet  wet?    A.   Don't  know.** 

Among  the  answers  to  questions  submitted  by  the  defendant 

are  the  following : 

"Q.  Was  not  the  said  Ida  W.  Estep  first  visited  by  Dr.  Sharp  of 
Neodesha,  Kansas,  on  the  19th  day  of  January,  1916?    A.  Yes. 
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"Q.  Was  not  t^e  said  Ida  W.  Estep  suffering  with  some  lung  ailment 
when  the  doctor  visited  her  first?    A.  No. 

"Q.  Was  Ida  W.  Estep  in  good  health  on  the  19th  day  of  January, 
1916?   A.  Yes,  with  the  exception  of  pregnancy. 

"Q.  Did  not  the  said  Ida  W.  Estep  continue  to  be  in  bad  health  from 
the  19th  day  of  January,  1916,  to  the  time  of  her  death?    A.  Yes. 

"Q.   Was  not  her  health  bad,  regardless  of  her  pregnancy?    A.   No." 

A  witness  for  plaintiff  was  permitted  to  testify  that  on 
January  31,  1916,  when  she  paid  the  dues  and  assessments  on 
Mrs.  Estep's  policy  for  the  month  of  December,  she  stated  to 
the  local  financier  that  Mrs.  Estep  was  not  feeling  well.  There 
was  certainly  no  error  in  receiving  the  testimony  for  what  it 
was  worth;  whether  it  was  sufficient  upon  which  to  support 
the  finding  of  the  jury  to  the  effect  that  the  financier  was  in- 
formed that  Mrs.  Estep  was  in  bad  health  is  another  matter. 
The  main  contention  of  the  defendant,  raised  by  a  demurrer  to 
the  evidence,  objections  to  instructions  given  and  refused,  ob- 
jections to  certain  special  questions,  a  motion  to  set  aside 
answers  to  certain  questions,  and  the  motion  for  a  new  trial, 
may  be  summarized  as  follows:  It  is  claimed  the  testimony 
shows,  and  the  jury  found,  that  Ida  W.  Estep  was  in  bad  health 
from  and  after  the  19th  of  January,  1916,  and  that  this  being 
so,  the  provisions  of  the  constitution  and  laws  of  the  order  set 
out  in  the  answer  established  a  complete  defense  to  the  action. 
In  the  first  place,  the  testimony  did  not  show,  and  the  jury,  as 
we  construe  their  answers  to  the  special  questions,  have  not 
found  that  Mrs.  Estep  was  in  bad  health  from  and  after  the 
19th  day  of  January,  1916.  There  are  some  slight  inconsist- 
encies in  the  language  used  by  the  jury  in  the  answers  to  the 
numerous  questions  submitted;  but  construing  all  of  the 
answers  together,  it  is  manifest  to  our  minds  that  the  jury  be- 
lieved from  the  evidence  that  on  the  31st  day  of  January,  1916, 
when  she  was  reinstated,  Mrs.  Estep  was  not  in  bad  health,  ex- 
cept as  the  jury  seem  to.  have  regarded  pregnancy  as  consti- 
tuting, at  least,  not  good  health.  They  find  she  contracted  the 
ailment  or  disease  from  which  she  died  after  January  31, 
1916,  so  that  it  is  not  very  important  whether  her  health  was 
good  or  bad  on  the  19th  of  January,  if  her  condition  at  the  time 
she  was  reinstated,  on  January  31,  had  nothing  to  do  with  her 
death.    In  answer  to  an  interrogatory  submitted  by  the  de- 
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fendant  the  jury  say  that  Mrs.  Estep's  health  was  not  bad  ex- 
cept on  account  of  her  pregnancy. 

In  the  second  place,  the  provisions  of  the  constitution  and 
laws  of  the  order  pleaded  in  the  answer  did  not  establish  a 
complete  defense  to  the  action,  because,  as  has  been  often  de- 
cided, many  of  the  provisions  relied  upon  by  the  defendant 
may  be  waived,  and  some  of  them  are  void,  and  others  will  not 
be  given  the  construction  contended  for  by  the  defendant. 
These  matters  will  presently  be  referred  to  in  connection  with 
the  contention  respecting  error  in  the  instructions. 

It  was  not  error  to  admit  evidence  of  a  custom  of  the  local 
officers  of  the  defendant  to  accept  dues  and  assessments  from 
members  who  are  delinquent  and  to  reinstate  them.  (Forest- 
ers  V.  HoUis,  70  Kan.  71,  78  Pac.  160,  and  authorities  cited  in 
the  opinion ;  Benefit  Association  v.  Wood,  78  Kan.  812,  817,  98 
Pac.  219.)  Besides,  the  constitution  and  by-laws  of  the  de- 
fendant expressly  recognize  this  practice  and  custom,  and  at- 
tempt to  avoid  the  effect  of  the  acceptance  through  the  local 
financier  of  past  dues  and  assessments,  by  declaring  that  the 
retention  of  these  dues  by  the  head  financier  or  by  the  order 
shall  not  constitute  a  waiver  of  any  provision  of  the  laws; 
that  no  officer  of  the  society  nor  any  local  officer  or  member 
may  bind  the  company  by  waiving  any  provisions  of  the  by- 
laws which  relate  to  the  contract  between  the  member  and  the 
society,  and  by  further  declaring  that  the  suboi^dinate  council 
and  its  officers  are  the  agents  of  its  membcirs  in  the  reinstate- 
ment of  members,  and  in  the  collection  and  transmission  of  all 
assessments  to  the  national  council. 

The  court  very  properly  instructed  the  jury  that  the  acts  of 
the  officers  of  the  local  lodge,  although  unauthorized  in  the 
first  instance,  if  ratified  with  the  knowledge  of  the  superior 
officers  having  authority,  amount  to  a  waiver  of  any  right  or 
forfeiture  then  existing  in  favor  of  the  society  and  against 
the  member ;  that  notice  given  to  the  officers  of  the  local  lodge 
is  imputed  to  the  national  council;  that  the  by-laws  making 
the  financier  of  the  subordinate  lodge  the  agent  of  the  mem- 
bers is  void ;  and  that  such  financier  is  the  agent  of  the  defend- 
ant society  in  receiving  dues  and  assessments.  These  instruc- 
tions state  the  law  as  declared  in  former  decisions.  In  receiv- 
ing payments  of  dues  and  assessments  the  local  financier  was, 
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in  fact  and  in  law,  the  agent  of  the  defendant,  and  not  of  the 
member.  (Pyramids  v,  Drake,  66  Kan.  538,  72  Pac.  239 ;  Fro- 
temal  Aid  Association  i\  Powers,  67  Kan.  420,  73  Pac.  65; 
Benefit  Association  v.  Wood,  supra;  Mayes  v.  Knights  & 
Ladies  of  Security,  92  Kan.  841,  846,  142  Pac.  290.)  With  re- 
spect to  the  provision  of  the  by-laws  that  the  payment  of  back 
dues  and  assessments  constitute  a  warranty  on  the  p'art  of  the 
member  that  his  health  is  good  at  the  time,  the  court  charged 
that  before  the  jury  could  find  from  the  evidence  that  there 
was  a  breach  of  this  warranty,  by  reason  of  the  bad  health  of 
the  member,  the  nature  or  degree  of  such  bad  health  must  be 
material ;  that  while  there  must  be  no  evasion  or  fraud  or  sup- 
pression of  material  facts,  and  must  be  absolute  good  faith, 
yet  where  the  evidence  shows  there  has  been  no  evasion  or 
fraud  nor  purpose  to  conceal  any  fact  which  the  member  would 
naturally  under  the  circumstances  suppose  was  required  to  be 
stated  by  her,  or  on  her  behalf,  and  where  the  society  has  not 
been  prejudiced  or  injured  in  any  manner,  such  defense  cannot 
be  maintained.  Most  of  the  language  of  this  instruction  is  a 
paraphrase  of  language  used  in  the  opinion  in  the  recent  case 
of  Farragher  v.  Knights  &  Ladies,  98  Kan.  601,  605,  159 
Pac.  3.  Whether  the  instruction  was  proper  in  this  case,  it 
cannot  be  said  that  it  prejudiced  the  defendant,  because  of  the 
special  finding  that  at  the  time  she  was  reinstated  the  member 
was  not  in  bad  health. 

The  provision  that  no  officer  of  a  local  lodge  may  waive  any 
provision  of  the  by-laws  has  no  application  to  waiver  by  opera- 
tion of  law  resulting  from  subsequent  acts  of  the  local  officer. 
(Modem  Woodmen  v.  Breckenridge,  75  Kan.  373,  379,  89  Pac. 
661.)  Respecting  the  attitude  of  the  courts  in  discouraging 
forfeitures  based  upon  laws  and  regulations  of  semibenevolent 
associations,  see  case  last  cited. 

After  accepting  from  the  beneficiary  the  dues  and  assess- 
ments for  the  months  of  December  and  January  on  Mrs.  Estep's 
certificate,  and  retaining  them  imtil  after  her  death,  it  was  too 
late  for  defendant  to  question  the  authority  of  the  beneficiary 
to  make  the  payments,  if  indeed  it  could  at  any  time.  There  was 
very  little  conflict  in  the  testimony  as  to  the  facts,  the  material 
findings  appear  to  be  sustained  by  evidence,  and  the  legal 
propositions  relied  upon  by  the  defendant,  while  not  wholly 
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unsupported  by  authority  elsewhere,  are  no  longer  open  ques- 
tions in  this  state. 

Finally,  it  is  insisted  there  was  error  in  the  manner  in  which 
the  judgment  was  rendered.  The  verdict  assessed  the  amount 
due  the  plaintiff  at  $953,  with  interest  at  6  per  cent.  The  pe- 
*  tition  had  asked  for  this  sum  with  interest  at  6  per  cent  from 
March  11, 1916.  The  court  rendered  judgment  for  $953,  with 
6  per  cent  from  May  11,  1916,  to  the  date  of  the  judgment, 
making  a  total  of  $974.94.  The  defendant  objected  to  the  al- 
lowance of  interest.  The  court  might  have  directed  the  jury 
to  correct  their  verdict  by  computing  the  interest  and  adding 
it  to  the  amount  found  due,  or  the  court  might  have  com- 
puted the  interest  and  prepared  another  form  of  verdict  with 
the  proper  amount  and  directed  the  foreman  of  the  jury  to 
sign  it.  It  cannot  be  doubted  that  plaintiff  was  entitled  to  in- 
terest on  the  amount  of  the  certificate  from  the  date  of  the 
death  of  the  assured.  The  irregularity  in  the  manner  of  ren- 
dering the  judgment  did  not  affect  the  substantial  rights  of  the 
defendant. 

The  judgment  is  affirmed. 


No.  21,146. 

Cecil  Y.  Shinn,  Appellee,  v.  National  Travelers  Beneht 
Association,  Appellant. 

SYLLABUS  BY  THE  COURT. 

Benefit  Insurance — Application — Answers  Omitted  by  Agent — Policy 
Valid,  When  an  insurance  agent  propounds  to  a  customer  the  cate- 
gorical list  of  questions  provided  by  the  company,  and  leaves  out  such 
answers  given  by  him  as  would  work  a  refusal  of  the  application,  and 
the  company  takes  his  money  and  issues  his  policy,  it,  and  not  the 
applicant,  is  held  responsible  for  the  situation  thus  arising.  Such 
company  cannot  defeat  an  action  on  the  policy  because  of  any  stipula- 
tions or  admissions  contained  in  such  application,  which  the  insured 
at  the  instance  of  the  agent  signed  without  reading  and  without  knowl- 
edge of  its  contents. 

Appeal  from  Cloud  district  court;  John  C.  Hogin,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 
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Isaac  L.  Rigby,  of  Wichita,  Donald  Evans,  George  H.  Carr, 
and  Fred  P.  Carr,  all  of  Des  Moines,  la.,  for  the  appellant. 

Park  B.  Pvlsifer,  Charles  L.  Hunt,  and  Clyde  L.  Short,  all 
of  Concordia,  for  the  Appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  recovered  a  judgment  on  an  accident 
policy  and  the  defendant  appeals.  The  application  began  as 
follows : 

"I  hereby  make  application  for  membership  in  the  Association,  basing 
my  application  upon  the  following  repitesentation  of  facts,  all  of  which 
I  hereby  certify  to  be  true,  complete  and  material  to  the  risk.  I  agree 
that  any  statement  made  by  me  to  the  agent  or  solicitor  of  this  applica- 
tion shall  not  bind  the  Association  unless  written  hereon." 

The  defendant  contends  that  the  parties,  by  agreement,  stipu- 
lated that  the  statements  quoted  were  material  to  the  risk  and 
in  the  nature  of  warranties,  and  that  the  statements  in  the  ap- 
plication, that  the  plaintiff  had  had  no  surgical  advice  regard- 
ing illness  or  injury  during  the  preceding  five  years,  except 
once,  and  that  he  had  never  received  or  been  refused  compen- 
sation for  accidental  injury  on  a  policy  for  insurance  except  on 
one  occasion,  were  in  fact  untrue  and  known  so  to  be  by  the 
plaintiff  but  not  known  to  the  defendant  when  the  policy  was 
issued,  and  that  as  the  latter  contained  the  provision  that  it 
should  be  void  if  there  had  been  any  fraud  or  misrepresenta- 
tion by  the  member  concerning  the  insurance  the  company  is 
not  liable.  The  plaintiff  was  permitted  to,  and  did,  testify,  in 
substance,  that  the  application  was  written  at  a  hotel  and 
shoved  across  the  table  to  him  by  the  agent  and  signed  without 
reading  and  without  knowledge  of  its  contents  and  without 
knowledge  that  the  Agent  had  not  written  in  the  answers  given 
by  the  plaintiff.  Further,  that  he  told  the  agent  that  he  had 
received  a  certain  sum  from  an  association  of  Columbus  in 
1914,  another  from  a  commercial  men's  association  in  1915, 
and  also  in  1911  or  1912,  on  account  of  being  struck  by  the 
falling  of  a  tent  pole  in  a  wind  storm,  and  by  falling  in  an  at- 
tempt to  board  a  train. 

In  other  words,  it  is  the  old  story,  according  to  the  plaintiff, 
of  the  applicant  making  full  and  complete  answers  and  of  the 
agent  leaving  out  everything  likely  to  result  in  a  refusal,  the 
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applicant  assuming  and  supposing  that  his  answers  had  been 
written  down  as  he  gave  them.  Authorities  are  cited  in  the 
brief  and  were  referred  to  in  the  able  oral  argument  of  coun- 
sel in  support  of  his  position,  that  because  of  the  provisions  in 
the  application  first  quoted  the  question  of  immateriality  is  fore- 
closed and  the  plaintiff  cannot  be  heard  to  assert  that  any  of 
the  answers  contained  in  the  application  as  written  are  imma- 
terial ;  and  in  support  also  of  the  position  that  the  plaintiff  is 
bound  by  the  agreement  in  the  application  that  any  statement 
made  by  him  to  the  agent  could  not  bind  the  association  unless 
writteni  thereon,  and  that  the  further  agreement  that  the  state- 
ments and  representations  contained  therein  could  not  be  al- 
tered or  changed  by  any  agent  of  the  company. 

This  court  by  a  long  line  of  decisions  is  on  record  to  the 
effect  that  when  an  insurance  agent  seeking  business  and  find- 
ing a  prospect  puts  him  through  the  categorical  examination 
provided  by  the  company,  and  leaves  out  such  answers  given 
by  him  as  would  work  a  refusal  of  his  application,  and  the 
company  takes  his  money  and  issues  his  policy,  it,  and  not  the 
applicant,  is  held  responsible  for  the  situation  thus  arising. 
When,  as  testified  to  in  this  case,  the  customer  makes  truthful 
answers,  and  the  paper  supposedly  containing  them  is  shoved 
across  the  table  to  him  for  signature,  and  he  immediately 
signs  without  reading,  it  does  not  lie  in  the  mouth  of  the  com- 
pany to  criticise  him  for  trusting  the  honesty  of  its  agent  to 
write  the  answers  as  given.  And  if  it  is  revealed  that  the 
application  contained  warranties  and  admissions  of  the  agent's 
lack  of  authority,  this  cannot  avail  the  company  whose  agent 
has  not  called  the  customer's  attention  thereto,  but  who  has 
received  his  signed  application  knowing  that  he  Ijas  no  knowl- 
edge of  what  it  contained. 

This  rule,  so  manifestly  in  accord  with  common  sense  and 
fair  dealing,  has  abundant  support  in  the  decisions  of  other 
courts,  and  still  meets  with  the  approval  of  this  court. 

The  following  authorities  are  cited  without  quotation,  as 
abundantly  supporting  what  has  been  said :  Continental  Ins. 
Co.  V.  Pearce,  39  Kan.  396, 18  Pac.  291 ;  Insurance  Co.  v.  Gray, 
44  Kan.  731,  25  Pac.  197;  Despain  v.  Insurance  Co.,  81  Kan. 
722,  106  Pac.  1027;  Pfiester  v.  Insurance  Co.,  85  Kan.  97,  116 
Pac.  245;  Broody  v.  Fire  Association,  94  Kan.  245,  146  Pac. 
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343;  14  R.  C.  L.,  p.  1159,  §340;  Deming  Investment  Co.  v. 
Shawnee  F.  Ins.  Co.,  160  Okla.  1,  and  Note,  4  L.  R.  A.,  n.  s., 
607 ;  Suravitz,  Appellant,  v.  Prudential  Ins.  Co.,  244  Pa.  St.  582, 
and  Note,  L.  R.  A.  1915A,  273. 

The  assignments  of  error  all  involve  the  operation  of  the  rule 
thus  announced. 

The  learned  trial  court  in  its  rulings  and^  instructions  fol- 
lowed this  rule  and  the  judgment  is  affirmed. 


No.  21,151. 

G.  H.  Miles  et  al..  Plaintiffs,  v.  E.  C.  Undenstock  et  al.,  as 
The  Board  of  Education  of  Osage  City,  Defendants. 

SYLLABUS  BY  THE  COURT. 

Mandamus — To  Compel  Employment  of  Additional  Teacher — Writ  De- 
med.  A  writ  of  mandamus  will  not  issue  to  compel  the  board  of 
education  of  a  city  of  the  second  class  to  employ  an  additional  teacher 
in  any  particular  school  in  the  city. 

Original  proceeding  in  mandamus.  Opinion  filed  December 
8,  1917.    Writ  denied. 

W.  I.  Jamison,  and  W.  Herbert  Jamison,  both  of  Topeka,  for 
the  plaintiffs. 

George  P.  Hayden,  and  R.  F.  Hayden,  both  of  Topeka,  for 
the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiffs  seek  to  compel  the  defendants, 
as  the  board  of  education  of  Osage  City,  a  city  of  the  second 
class,  to  employ  an  additional  teacher  in  one  of  the  schools  of 
that  city. 

The  alternative  writ  of  mandamus  alleges  that  the  plain- 
tiffs are  residents,  citizens  and  taxpayers  of  Osage  City;  that 
at  the  corner  of  14th  and  E  streets  there  is  located  a  school 
building  known  as  the  14th  street  school ;  that  there  has  been 
continuously,  for  a  number  of  years,  at  least  two  teachers  em- 
ployed in  that  school;  that  in  1916  the  school  board,  the  de- 
fendants, reduced  the  number  of  teachers  employed  in  the 
school  to  one,  and  reduced  the  number  of  grades  taught  in 
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the  school  by  excluding  the  sixth  grade,  so  that  there  are  now 
taught  in  the  school  only  the  first,  second,  third,  fourth  and 
fifth  grades;  that  the  petitioners  are  residents  of  the  school 
'district  in  which  the  14th  street  school  is  located,  and  are  the 
parents  of  children  of  school  age  eligible  for  attendance  in 
that  school;  and  that  their  children,  who  have  advanced  be- 
yond the  fifth  grade,  must  go  to  another  school  two  miles  from 
their  homes,  and  must  walk  across  the  tracks  of  two  railroads 
on  which  trains  are  being  run  and  switching  is  being  carried 
on  almost  continuously ;  and  that  for  one  mile  of  the  distance 
the  children  must  travel  where  there  are  no  sidewalks  or 
paths. 

The  defendants  have  filed  a  motion  to  quash  the  alternative 
writ  of  mandamus,  and  the  cause  is  submitted  on  the  writ  and 
motion. 

The  act  which  the  plaintiffs  seek  to  control  is  one  that  calls 
for  the  judgment  of  the  board  of  education.  That  board  must 
determine  what  shall  be  done.  The  courts  cannot  control  the 
board  in  the  exercise  of  that  judgment.  In  Williams  v.  Par- 
sons,  79  Kan.  202,  99  Pac.  216,  this  court  said: 

"That  boards  of  education,  and  not  the  court,  must  locate  schools,  un- 
trammeled  by  judicial  interference  in  the  exercise  of  the  discretion 
wisely  committed  to  them  by  the  law,  is  a  principle  to  which  we  give  full 
and  hearty  approval;  but  the  situation  here,  according  to  the  recitals  of 
this  writ,  is  so  beset  with  impending  dangers  that  we  cannot  say  that  the 
attendance  of  these  children  at  this  school  should  be  compelled."   (p.  207.) 

In  a  subsequent  opinion  in  the  same  case,  Williams  v.  Par- 
sons, 81  Kan.  593, 106  Pac.  86,  the  court  said: 

"The  alternative  writ  was  sustained  because  it  alleged  that  the  railroad 
tracks  which  these  children  were  required  to  cross  were  so  numerous  and 
were  in  such  constant  use  that  the  route  between  the  plaintifTs  home  and 
the  school  was  unreasonably  dangerous.  The  commissioner  finds  the  fact 
to  be  otherwise;  that  while  some  tracks  have  to  be  crossed  they  are  fewer 
in  number  than  stated,  and  are  used  less  frequently;  and  that  the  cross- 
ings are  reasonably  safe.  The  control  of  city  schools,  including  the  selec- 
tion of  sites  and  the  distribution  of  pupils,  is  devolved  by  the  legislature 
upon  the  board  of  education.  The  discretion  committed  to  that  body  is  to 
be  exercised,  as  was  said  in  the  opinion  denying  the  motion  to  quash, 
'untrammeled  by  judicial  interference.'  (79  Kan.  202,  207.)  Its  judg- 
ment, and  not  tiiat  of  the  courts,  must  determine  the  proper  solution  of 
the  practical  questions  of  administration  that  continually  arise.  Its  de- 
cisions must  be  final  except  when  its  action  is  capricious  or  arbitrary,  and 
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under  the  findings  that  condition  does  not  exist  here.    A  peremptory  writ 
is  therefore  denied."     (p.  594.) 

The  writ  in  the  present  action  does  not  allege,  and  it  prob- 
ably cannot  be  proved,  that  the  lives  of  pupils  are  imperiled  by 
crossing  the  railroad  tracks. 

The  motion  to  quash  the  alternative  writ  is  allowed,  and  the 
peremptory  writ  is  denied. 


1/ 


No.  21,156. 


James  M.  Walmsley,  Appellee,  v.  The  Rubai.  Telephone 
Association  of  Delphos,  Avp^llant. 

SYLLABUS  BY  THE  COUBT. 

1.  Negligence — Telephone  Wires  Crossing  Highway — Sufficiency  of  Evi- 
dence. Negligence  in  the  maintenance  of  a  telephone  wire  across  a 
public  highway  is  sufficiently. established  when  it  is  shown  that  the 
wire  hung  so  low  as  to  interfere  with  a  customary  use  of  the  highway. 

2.  Same — Injuries — Proximate  Cause — Question  for  Jury, 

''Negligence,  to  be  the  proximate  cause  of  an  injury,  must  be  such 
that  a  person  of  ordinary  caution  and  prudence  would  have  foreseen 
that  some  injury  would  likely  result  therefrom,  not  that  the  specific 
injury  would  result."  (Railway  Co,  v.  Parry,  67  Kan,  515,  syl.  fl  2,  73 
Pac.  105.) 

3.  Same — Telephone  Wire  Over  Highway — Injuries — Prima  Facie  Case 
— Shifting  of  Burden  of  Proof,  When  a  plaititiff  has  proved  that  he 
sustained  injuries  through  the  dangerous  situation  of  a  telephone  wire 
hanging  across  a  public  highway,  the  burden  passes  to  the  defendant 
to  show  that  the  dangerous  situation  of  the  wire  was  not  due  to  the 
act  of  the  defendant  and  had  not  existed  for  such  length  of  time  as  to 
charge  the  defendant  telephone  company  with  notice  of  its  defective 
condition. 

4.  Same — Trial — Record  Examined — No  Prejudicial  Error,  The  plead- 
ings, the  evidence,  the  instructions  given  and  refused,  and  the  judg- 
ment, in  an  action  to  recover  damages  for  personal  injuries  sustained 
through  the  negligent  maintenance  of  a  telephone  wire  across  a  public 
highway,  examined,  and  no  prejudicial  error  discerned  therein. 

Appeal  from  Ottawa  district  court;  Dallas  Grover,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 

Thomas  L,  Bond,  of  Salina,  for  the  appellant. 
E,  C.  Sweet,  of  Minneapolis,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Dawson,  J.:  This  is  an  appeal  from  a  judgment  awarding 
damages  to  plaintiff  for  injuries  sustained  through  the  alleged 
negligence  of  defendant  in  the  maintenance  of  its  telephone 
wire  across  a  public  road. 

The  plaintiff  was  riding  on  a  low  iron-truck  wagon  and  hay- 
rack with  a  large  steel  grain  bin  loaded  thereon.  He  carried  a 
loaded  rifle  and  was  standing  on  the  right  front  end  of  the 
hayrack.  Plaintiff's  servant  was  driving  the  team  of  horses 
at  a  walking  pace.  The  telephone  wire  across  the  highway- 
hung  so  low  that  it  caught  the  grain  bin  and  caused  the  wagon 
to  upset,  and  the  plaintiff  was  thrown  to  the  ground.  The  bin 
struck  the  rifle  and  it  was  discharged ;  the  bullet  entered  plain- 
tiff's chest,  and  he  was  severely  wounded. 

Defendant's  answer  was  a  general  denial  and  contained  an 
allegation  that  the  telephone  wire  was  properly  maintained  so 
as  not  to  incommode  the  public  in  the  ordinary  and  reasonable 
use  of  the  highway.  Defendant's  answer  also  contained  a  plea 
of  contributory  negligence. 

The  jury's  general  verdict  was  for  $3,000,  and  a  remittitur 
of  $1,000  was  conceded  by  plaintiff.  Two  special  questions 
submitted  by  the  court  were  answered : 

"1.  Q.  At  the  time  of  the  injury  complained  of  was  the  plaintiff  ex- 
ercisingr  ordinary  care  for  his  own  safety?    A.   Yes. 

"2.  Q.  At  the  time  of  the  injury  complained  of  did  the  telephone  wire 
interfere  with  the  use  of  the  highway  for  ordinary  pUrposes  of  travel? 
A.  Yes." 

The  plaintiff's  evidence  tended  to  prove  all  the  allegations  of 
his  petition.  The  facts  were  simple.  The  level  of  the  hayrack 
was  about  three  feet  above  the  ground.  The  height  of  the  bin 
was  about  eight  feet  at  the  eaves  where  the  telephone  wire 
caught  the  bin.  Therefore  the  wire  hung  down  or  sagged  to 
about  eleven  feet  from  the  ground.  It  was  shown  that  the 
hauling  of  threshing  machines  and  loads  of  hay  is  a  common 
use  of  public  roads,  and  such  machines  and  loads  with  their 
drivers  riding  thereon  reach  to  a  height  of  eleven  feet  or  more. 
It  was  also  shown  that  the  hauling  of  steel  grain  bins  on  the 
highway  is  common.  The  stringing  of  telephone  wires  across 
highways  at  the  low  height  of  eleven  feet  is  prima  fade  negli- 
gence.   (37  Cyc.  1645, 1646.) 
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It  is  contended  by  defendant  that  there  was  a  total  failure 
of  proof  that  the  telephone  company  knew  that  its  wire  was 
hanging  so  low  as  to  endanger  the  use  of  the  highway,  and  a 
total  failure  of  proof  that  it  so  hung  for  such  a  length  of  time 
that  the  company  should  have  known  of  its  negligent  condi- 
tion. The  proof  did  fail  in  that  respect.  Will  that  exempt  the 
defendant  from  liability?  If  so,  it  will  seldom  avail  one  in- 
jured on  a  public  highway  through  the  negligent  hanging  of 
wires  to  seek  a  recovery  for  damages,  for  unless  the  injured 
person  was  acquainted  in  the  neighborhood  it  would  be  im- 
possible for  him  to  find  witnesses  to  show  that  the  negligent 
or  dangerous  hanging  of  the  wires  had  existed  for  some  length 
of  time.  If  his  mishap  occurred  on  a  lonely  and  unfrequented 
highway  there  would  be  no  witnesses  to  prove  the  condition  or 
negligent  height  of  the  wires  prior  to  his  accident.  On  the 
other  hand,  it  is  always  the  duty  of  a  telephone  company  to 
maintain  its  wires  at  a  safe  height,  and  it  is  the  duty  of  the 
company  to  make  repairs  promptly  if  through  wear  and  tear, 
or  storm,  or  vandalism,  the  wires  come  down  to  a  dangerous 
level.  In  other  words,  a  telephone  company  must  look  after 
its  property.  If  this  company  did  look  after  its  property  at 
reasonable  intervals,  it  knew  when  its  wires  were  last  seen  in 
a  safe  situation,  and  could  have  readily  shown  the  facts.  Then, 
of  course,  if  it  had  proved  that  shortly  before  the  plaintiff's 
accident  the  wires  were  hanging  safely  and  properly,  it  would 
not  ordinarily  be  liable  for  an  injury  growing  out  of  a  sudden 
disrepair  of  its  wires  which  it  did  not  know  of,  and  could  not 
reasonably  have  known  of  in  time  to  repair  before  the  plaintiff 
was  injured.  The  court  holds,  therefore,  that  when  the  plain- 
tiff proved  th^  negligent  condition  of  the  wire,  and  that  it 
caused  his  injury,  his  prima  facie  case  was  established,  and  the 
burden  of  proof  then  passed  to  the  defendant  to  show  that  the 
negligent  condition  had  not  existed  a  sufficient  length  of  time 
for  the  company  to  learn  of  its  defective  condition,  or  to  charge 
it  with  notice  thereof.  This  imposed  no  unreasonable  burden 
on  defendant.  It  is  simply  an  incident  among  the  many  re- 
sponsibilities attaching  to  those  privileged  persons  and  cor- 
porations who  obtain  and  enjoy  special  rights  of  occupancy  in 
the  public  highway. 

That  the  plaintiff  establishes  his  prima  facie  case  when  he 
shows  the  dangerous  situation  and  condition  of  defei^dant'si 
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property  which  caused  his  injuries  is  supported  by  the  phi- 
losophy and  reasoning  of  the  following  analogous  cases: 
O'Connor  v.  Mennie,  169  Cal.  217,  146  Pac.  674;  ChenaU  v. 
Palmer  Brick  Co.,  117  Ga.  106 ;  Armour  v.  Golkowska,  202  111. 
144;  American  Exp.  Co.  v.  Terry,  126  Md.  254;  Thomas  v. 
Westeim  Union  Telegraph  Company,  100  Mass.  156;  37  Cyc. 
1644, 1645.  (See,  also,  Weaver  v.  Dawson  County  Mutual  Tele- 
phone Co.,  82  Neb.  696.) 

That  the  burden  then  shifts  to  the  defendant  to  show  that 
the  dangerous  situation  had  not  existed  so  long  as  to  charge  the 
defendant  with  notice  of  it  is  supported  by  the  reasoning  of 
the  following  cases:  The  Joseph  B.  Thomas,  81  Fed.  578; 
Cincinnati,  etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed.  528 ; 
Jacks  V.  Reeves,  78  Ark.  426 ;  Ligon's  Admr.  v.  EvansviUe  R. 
Co.,  165  Ky.  202 ;  Talge  Mahogany  Co.  v.  Hockett,  55  Ind.  App. 
303 ;  Gibler  v.  Railroad,  148  Mo.  App.  475 ;  May  v.  Railroad 
Co.,  75  W.  Va.  797 ;  37  Cyc,  1644,  1645. 

A  curious  contention  was  made  in  the  oral  argument,  and 
slightly  mentioned  in  the  brief,  that  the  plaintiff  could  not  re- 
cover because  he  did  not  have  a  hunter's  license  at  the  time 
he  was  injured.  Plaintiff  admitted  that  he  had  no  license,  and 
that  shortly  before  the  accident  he  had  jumped  off  the  wagon 
to  get  a  shot  at  a  rabbit,  and  that  he  planned  to  shoot  some 
wolves  in  a  field  towards  which  he  was  going.  There  is  no 
merit  in  this  contention.  The  want  of  a  hunter's  license  and 
the  breach  of  the  hunter's  license  law  did  not  contribute  in  tl^e 
slightest  degree  to  plaintiff's  injuries.  (Clark  v.  Powder  Co., 
94  Kan.  268,  279,  146  Pac.  320;  Oplotnik  v.  Mining  Co.,  95 
Kan.  545,  547,  148  Pac.  616.) 

Touching  the  carrying  of  the  rifle,  the  court  sufficiently  in- 
structed the  jury: 

''9.  It  is  the  claim  of  the  defendant  that  plaintiff  was  negligent  in  the 
manner  in  which  he  was  using  and  holding  his  rifle  at  the  time  of  the 
accident  and  that  such  negligence  contributed  to  his  injury;  and  the  jury 
are  instructed  that  if  you  find  from  the  evidence  that  the  plaintiff  was 
negligent  as  claimed  by  the  defendant  and  that  such  negligence  con- 
tributed to  his  injury,  then  your  verdict  should  be  for  the  defendant" 

The  plaintiflTs  evidence  was  that  he  was  carrying  the  rifle 
at  "half  notch"  or  "safety,"  and  that  the  steel  bin  struck  the 
rifle,  causing  it  to  be  discharged.    The  jury's  first  special  find- 
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ing  is  a  determination  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  his  manner  of  carrying  the  rifle. 

A  number  of  criticisms  are  made  touching  the  instructions 
given  and  refused,  but  little  caa  be  discovered  therein  which 
would  warrant  discussion.  Some  fault  is  found  with  the 
court's  definition  of  negligence,  but  it  was  sufficiently  clear  and 
simple  to  serve  the  purpose  of  this  action,  and  no  error  can  be 
traced  to  it.  Certain  instructions  asked  were  sufficiently  cov- 
ered by  those  given,  and  no  prejudicial  error  can  be  noted  in 
the  refusal  of  the  others  requested. 

Another  question  in  this  case  concerned  the  proximate 
causal  connection  between  defendant's  negligence  and  the  con- 
sequences of  that  negligence.  l/The  defendant  was  negligent  in 
the  maintenance  of  its  telephone  wire.  Was  that  negligence 
the  proximate  cause  of  the  plaintiff  being  shot?  That  some 
mishap  was  likely  to  occur  to  people  riding  and  driving  with 
customary  loads  on  the  highway,  through  the  negligent  man- 
ner of  stringing  the  wire  could  have  been  anticipated.  Dam- 
age of  some  sort  was  natural  and  probable,  almost  inevitable. 
That  somebody  would  be-  shot  through  defendant's  negligence 
would  not  have  been  anticipated.  But  the  law  does  not  say 
that  if  the  particular  injury  arising  from  the  negligence  can- 
not be  anticipated  a  recovery  cannot  be  had.  That  some  dam- 
age, some  injury,  would  probably  arise  from  the  existing  neg- 
ligence and  that  it  could  reasonably  have  been  expected  is  all 
that  the  law  requires  to  justify  a  recovery.  ^  {Railway  Co.  v. 
Parry,  67  Kan.  515,  syl.  11 2,  73  Pac.  105;  HiU  v.  Railway  Co., 
81  Kan.  379,  382,  105  Pac.  447;  Hartman  v.  Railway  Co.,  94 
Kan.  184, 189, 146  Pac.  385.) 

The  judgment  is  afiSrmed. 


1/ 
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No.  21,158. 

The  Hamilton-Collinson  Hardware  Company,  Appellant,  v. 
The  Arkansas  City  Oil  &  Gas  Company  et  al.  (Dan  W. 
Brown,  Receiver,  etc..  Appellant),  G.  W.  Mounts,  Inter- 
pleader, AppeUee. 

SYLLABUS  BY  THE  COURT. 

1.  Oil  and  Gas  Company — Lease — Forfeiture — Garnishment  of  Assets — 
Rights  of  Creditors.  An  oil  and  gas  company  obtained  leases,  pur- 
chased a  rig,  tools  and  appliances,  and  began  the  drilling  of  a  well  on 
the  land  of  a  lessor.  In  the  lease  was  a  clause  that  upon  a  failure  of 
the  lessee  to  drill  or  complete  a  well  in  a  certain  time  or  make  certain 
payments  the  lessor  could  declare  a  forfeiture  after  ten  days'  notice. 
Before  the  well  was  completed  the  lessee  became  insolvei^;,  allowed 
its  leases  to  lapse,  left  its  rig,  tools  and  appliances  on  the  farm  of  the 
lessor,  and  abandoned  the  enterprise.  Persons  who  performed  labor 
for  the  company  obtained  judgments  against  it  and  procured  the  serv- 
ice of  a  garnishee  summons  upon  the  lessor  on  whose  land  the  rig, 
tools  and  appliances  of  the  company  were  left.  In  a  controversy  be- 
tween creditors  it  is  held,  that  although  the  lessor  had  not  declared 
a  forfeiture  of  the  lease,  he  is  to  be  regarded  as  in  possession  and  con- 
trol of  the  property  left  on  his  farm,  for  the  purpose  of  garnish- 
ment, and  that  he  was  a  proper  garnishee  in  the  actions  brought  by  the 
laborers. 

2.  Same  —  Lease  —  Abandonment  —  Notice  of  Forfeiture  Unnecessary, 
Since  the  lease  had  been  allowed  to  lapse  and  the  lessee  had  abandoned 
the  enterprise  and  is  not  claiming  any  right  under  the  lease,  a  formal 
forfeiture  by  the  lessor  after  giving  notice  was  not  necessary  to  his 
liability  as  a  garnishee  in  the  actions  brought  by  creditors  of  the  com- 
pany. , 

Appeal  from  Cowley  district  court;  Oliver  P.  Fuller,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  the  appellant. 
Albert  Faulconer,  and  C.  Ward  Wright,  both  of  Arkansas 
City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  The  principal  question  involved  in  this 
appeal  is  the  validity  of  garnishment  proceedings. 

The  Arkansas  City  Oil  &  Gas  Company  was  organized  in 
the  early  part  of  1914,  and  leases  were  secured  by  it  on  about 


Digitized  by  VjOOQIC 


Vol.  102,      JULY  TERM,  1917. 145 

Hardware  Co.  v.  Oil  &  Gas  Co. 

two  thousand  acres  of  land,  including  the  farm  of  G.  D. 
Mounts.  From  the  sale  of  stock  about  $2,500  was  realized, 
and  Mounts  subscribed  $500  of  stock  in  the  corporation  to 
be  paid  for  in  money  and  labor.  The  company  bought  a  rig 
and  other  appliances  and  began  to  dig  a  well  on  the  Mounts 
farm.  The  work  was  continued  until  October  of  1914,  when 
the  company  became  insolvent,  allowed  its  leases  to  lapse,  and 
abandoned  the  enterprise.  The  rig,  tools  and  appliancea 
were  left  on  the  Mounts  farm  at  the  unfinished  well.  A 
number  of  persons  who  had  performed  labor  for  the  company 
for  which  they  had  not  been  paid,  brought  actions  before  a 
justice  of  the  peace  upon  their  claims  and  recovered  judgments* 
They  served  notices  of  garnishment  on  Mounts,  on  whose  farm 
the  rig,  tools  and  appliances  of  the  company  were  left,  and  he 
answered  that  he  had  actual  possession  of  the  company's  prop- 
erty and  had  held  it  since  the  compaiiy  had  abandoned  the 
enterprise.  Afterwards  the  Hamilton-CoUinson  Hardware 
Company,  which  held  a  claim  against  the  Arkansas  City  Oil 
&  Gas  Company  for  $319.02  for  merchandise  sold  to  it, 
brought  this  action  and  procured  the  appointment  of  a 
receiver  to  take  charge  of  the  company's  property.  The 
laborers  who  had  previously  obtained  judgments  interpleaded 
in  the  action,  and  claimed  a  lien  on  the  property  by  virtue  of 
the  garnishment  proceeding.  The  court  sustained  the  claims 
of  the  interpleaders,  holding  that  the  garnishment  was  effec- 
tive and,  no  supersedeas  bond  being  given  on  the  appeal,  the 
property  was  sold  and  the  proceeds  applied  to  the  satisfaction 
of  the  judgments  obtained  by  the  laborers. 

The  plaintiff  contends  that,  although  the  company  had 
suspended  operations,  its  lease  of  the  Mounts  farm  had  not 
been  forfeited,  and  therefore  its  property  cannot  be  said  to 
be  in  Mounts'  possession  nor  subject  to  garnishment  in  his 
hands.    The  lease  contained  a  provision  that — 

"Upon  failure  of  the  lessee  to  drill  the  well  or  make  any  of  the  pay- 
ments above  provided  for  delay  in  completing  a  well  on  the  date  upon 
which  the  same  becomes  due,  the  lessor  shall  have  the  right  to  declare 
a  forfeiture  of  the  lease  if  such  payment  be  not  made  within  10  days 
after  written  notice  to  pay  the  same.'' 

Ordinarily  where  a  lease  contains  a  forfeiture  clause  the 
lessee's  right  cannot  be  terminated  for  a  failure  to  comply 
10—102  Kan. 
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with  its  conditions  until  the  lessor  has  declared  a  forfeiture 
after  due  notice  has  been  given.  Here  the  lessee  is  not 
asserting  any  rights  under  the  lease.  It  is  not  complaining 
that  there  was  no  formal  forfeiture  or  that  no  notice  of  an 
intention  to  forfeit  was  given,  and  although  the  officers  of 
the  company  were  witnesses  in  the  case  there  was  no  intima- 
tion by  them  that  the  company  claimed  possession  of  the  prop- 
erty in  question.  On  the  other  hand,  it  had  ceased  opera- 
tions, withdrawn  from  the  Mounts  farm,  abandoned  the  whole 
enterprise,  and  allowed  the  Mounts  lease,  as  well  as  all  other 
leases,  to  lapse.  By  the  lapsing  of  the  lease  and  the  abandon- 
ment of  the  enterprise  the  inchoate  rights  of  the  lessee  in  the 
Mounts  lease  were  effectually  terminated.  Under  the  circum- 
stances stated  it  was  unnecessary  for  Mounts  to  give  a  ten- 
days  notice  and  go  through  the  formality  of  declaring  a  for- 
feiture. The  law  does  not  require  the  doing  of  vain  things. 
The  lessee's  rights  under  a  lease  may  be  ended  by  abandon- 
ment, and  as  abandonment  rests  upon  the  intention  of  the 
lessee,  whether  or  not  that  was  its  intention  was  a  question 
of  fact  for  the  determination  of  the  court.  (Rawlings  v. 
Armel  70  Kan.  778,  79  Pac.  683;  Thornton  on  The  Law 
Relating  to  Oil  and  Gas,  2d  ed.,  §§  137,  140.)  The  abandon- 
ment in  this  instance  was  so  open  and  notorious  that  there 
could  be  no  dispute  as  to  the  intention  of  the  company,  and 
therefore  notices  and  declarations  could  have  served  no  pur- 
pose. The  oflBcers  of  the  company  are  not  now  questioning 
in  any  way  their  relinquishment  of  their  rights  under  the  lease 
or  the  abandonment  of  the  enterprise,  and  no  one  else  can 
repudiate  its  abandonment  for  the  company.  The  termination 
of  the  rights  of  the  company  left  the  property  in  the  hands  of 
Mounts,  and  the  officers  are  not  even  now  challenging  the 
validity  of  his  possession. 

Some  claim  is  made  that  he  could  not  be  garnished  because 
he  had  not  paid  for  his  stock.  The  reasons  on  which  this  ob- 
jection is  grounded  are  not  clearly  stated,  but  it  is  unnecessary 
to  examine  them.  Mounts  was  to  pay  for  his  stock  with  money 
and  labor.  He  paid  $200  in  cash  and  contributed  labor  to  the 
enterprise,  and,  although  there  is  a  dispute  as  to  the  extent  and 
value  of  the  labor  he  performed,  there  is  an  indorsement  on 
the  stub  of  the  stock  certificate  book,  written  by  the  secre- 
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tary:  "Paid  $200  and  labor.''  This  implies  that  sufficient 
labor  had  been  performed  to  pay  the  balance  due  upon  the 
stock,  and  upon  the  testimony  and  the  general  finding  of  the 
court  it  must  be  held  that  payment  had  been  made. 

The  property  of  the  oil  and  gas  company  was  subject  to  be 
taken  for  its  debts.  That  property  was  found  in  the  actual 
possession  of  Mounts,  and  it  is  immaterial  whether  his  posses- 
sion is  to  be  regarded  as  that  of  a  stranger  or  as  an  agent  of 
the  company.  In  either  event  there  is  no  reason  why  the  prop- 
erty in  his  possession  should  not  be  garnished  and  appropri- 
ated to  the  payment  of  its  debts.  (BaUston  Spa  Bank  v.  Ma- 
rine  Bank  of  Milwaukee,  impleaded  &c.,  18  Wis.  490 ;  The  First 
National  Bank  of  Davenport  v.  The  Davenport  &  St.  Paul  R. 
Co.,  45  Iowa,  120 ;  EverdeU  and  another  v.  The  Sh.  &  F.  du  L. 
R.  R.  Co.  and  another,  41  Wis.  895.) 

The  statute  under  which  the  proceeding  was  had  provides 
among  other  things,  in  effect,  that  if  a  plaintiff  makes  oath  in 
writing  that  he  has  good  reason  to  believe  that  any  person  or 
corporation  has  property  of  the  defendant  in  his  possession  or 
under  his  control  he  is  subject  to  be  garnished.  (Gen.  Stat. 
1915,  §  7732.)  The  property  belonged  to  the  defendant.  A 
person  had  it  in  his  possession.  It  was  liable  for  the  debts  of 
the  laborers  who  obtained  the  judgments,  and  no  good  reason 
is  seen  why  the  property  was  not  reached  by  the  garnishment 
process. 

Judgment  affirmed. 


No.  21,159. 

B.  M.  McCUE,  Appellant,  v.  J.  W.  Hope,  Appellee. 

SYLLABUS  BY  THE  COURT.  ' 

1.  Rex)PENING  Account — Pleadings — Issues.  The  enlar^ment  of  the  is- 
sues beyond  those  specifically  presented  by  the  pleadings  held  not  to 
have  been  prejudicial. 

2.  Same — Instruction.  Lan^age  in  an  instruction  defining  the  character 
of  the  action  held  to  have  been  in  accordance  with  the  decision  of  this 
court  on  a  former  appeal. 

3.  Same — Evidence  Withdravm.  The  withdrawal  of  evidence  with  refer- 
ence to  one  item  of  an  account  held  not  to  have  been  erroneous. 

4.  Same — Evidence  far  Jury.  The  evidence  held  to  have  warranted  the 
submission  to  the  jury  of  the  controversy  regarding  several  items  of 
an  account.  ^  j 
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Appeal  from  Finney  district  court;  George  J.  Downee, 
judge.    Opinion  filed  December  8,  1917.    AflSrmed. 

F.  Dumont  Smith,  of  Hutchinson,  Albert  Hoskinson,  and 
R.  W.  Hoskinson,  both  of  Garden  City,  for  the  appellant. 

WiUiam  Boston  Hutchison,  and  C  E.  Vance,  both  of  Garden 
City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  B.  M.  McCue  and  J.  W.  Hope  were  the  owners 
of  the  stock  of  a  corporation.  Hope  sold  his  stock  to  McCue 
under  a  written  contract  which  referred  to  a  statement  thereto 
attached,  which  purported  to  show  the  financial  condition  of  the 
company.  McCue  brought  au  action  against  Hope  on  the 
ground  that  some  existing  liabilities  of  the  company  were  not 
referred  to  in  the  statement,  the  correctness  of  which  had  been 
guaranteed  by  the  defendant.  A  demurrer  to  the  petition  (or 
to  the  portion  of  it  relating  to  this  matter)  was  sustained  by 
the  trial  court  on  the  ground  that  the  defendant's  guaranty 
did  not  extend  that  far.  On  appeal,  the  contract  was  construed 
as  sustaining  the  plaintiff's  contention  in  this  regard.  {McCue 
V.  Hope,  97  Kan.  85,  154  Pac.  216.)  Upon  the  remanding  of 
the  case  a  jury  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment for  the  defendant.   The  plaintiff  again  appeals. 

1.  A  reversal  is  asked  chiefly  upon  the  ground  that  although 
the  answer  (apart  from  the  portion  relating  to  another  issue 
that  has  no  bearing  upon  the  matter)  was  a  mere  general  de- 
nial, the  defendant  was  permitted  to  introduce  evidence  tend- 
ing to  show  that  several  errors  were  made  in  the  statement,  as 
a  result  of  which  the  condition  of  the  company  was  made  to 
appear  less  favorable  than  accorded  with  the  actual  facts,  and 
the  jury  were  by  the  instructions  authorized  to  give  the  de- 
fendant credit  on  account  of  such  error.  The  plaintiff  contends 
that  this  was  an  undue  enlargement  of  the  issues  as  presented 
by  the  pleadings,  by  which  he  suffered  prejudice.  It  is  true 
that  the  trial  might  have  been  facilitated  by  a  detailed  state- 
ment of  the  defendant's  claims  in  the  answer,  but  we  do  not 
regard  the  omission  as  justifying  a  setting  aside  of  the  verdict. 
The  evidence  as  to  all  but  two  of  the  items  on  which  the  de- 
fendant claimed  credit  was  withdrawn  from  the  jury.    While 
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the  plaintiff  objected  to  a  part  of  this  evidence  for  various 
reasons,  no  objection  was  made,  based  specifically  upon  the 
srround  that  it  referred  to  matters  not  pleaded.  Had  that  point 
been  raised  at  the  trial  an  amendment  might  have  been  per- 
mitted. No  delay  to  give  opportunity  to  produce  further  evi- 
dence was  asked  by  the  plaintiff,  and  it  does  not  appear  that 
he  suffered  any  substantial  prejudice  from  the  fact  that  the 
omitted  items  relied  upon  by  the  defendant  were  not  mentioned 
in  the  answer. 

2.  In  the  course  of  its  charge  to  the  jury  the  trial  court  re- 
ferred to  the  action  as  one  ''for  an  accounting  or  to  reopen  the 
account  and  settlement  and  remake  it  in  accordance  with  the 
agreement  of  the  parties.''  This  language  is  criticised  in  the 
plaintiff's  brief.  It  was,  howeVer,  but  a  paraphrase  of  that 
used  in  the  opinion  of  this  court  on  the  former  appeal,  where  it 
said : 

''It  is  insisted  by  the  defendant  that  the  case  should  be  treated  as  an 
action  for  relief  on  the  ground  of  fraud.  .  .  .  It  is  rather  an  action 
to  open  up  an  account  and  settlement  between  the  parties,  to  make  a  new 
settlement,  and  to  adjust  the  rights  of  the  parties  under  their  written 
agreement.''     (McCue  v,  Hope,  97  Kan.  85,  87.) 

If  the  plaintiff  was  to  be  reimbursed  on  account  of  any  lia- 
bilities of  the  corporation  which  were  omitted  from  the  state- 
ment, it  is  clearly  just  that  the  defendant  should  be  compen- 
sated for  any  corresponding  omission  on  the  other  side  of  the 
account,  unless  because  of  his  failure  to  plead  them,  and  as 
already  indicated  we  do  not  regard  his  fault  in  this  respect  as 
fatal. 

3.  Complaint  is  made  of  the  withdrawal  from  the  jury  of 
the  evidence  relating  to  what  the  plaintiff  regards  as  an  un- 
list^  liability  of  the  corporation.  Some  lumber  appears  to 
have  been  taken  from  a  tract  of  land  in  which  the  company 
was  interested  as  an  agent,  but  no  legal  obligation  was  shown 
to  rest  upon  the  company  with  regard  to  it.  Testimony  was 
introduced  to  the  effect  that  the  defendant  had  promised  the 
plaintiff  to  share  with  him  any  loss  in  this  connection,  but  that 
did  not  tend  to  establish  the  existence  of  a  demand  against  the 
corporation  at  the  time  the  statement  was  made  and  acted 
upon,  and  the  court  was  warranted  in  excluding  the  evidence 
as  not  within  the  issues,  if  it  is  regarded  as  tending  to  show  a 
separate  agreement  upon  the  subject. 
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4.  It  is  contended  that  the  evidence  did  not  warrant  the 
submission  to  the  jury  of  the  items  for  which  the  defendant 
asked  credit.  One  of  them  was  an  entry  in  the  statement  of 
$300  as  owing  by  the  company  to  one  E.  J.  Bross.  Evidence 
was  given  tending  to  show  that  this  was  on  account  of  $300 
paid  to  the  company  by  Bross  in  a  land  trade,  which  was  car- 
ried in  this  manner  because  the  deal  might  not  go  through; 
that  the  transaction  was  completed  and  the  money  (less  a 
commission)  retained.  This  warranted  a  finding  that  the  com- 
pany was  to  that  extent  better  oflf  than  the  statement  indicated. 
The  testimony  concerning  what  is  called  the  Alley  matter  was 
not  very  clear,  but  was  open  to  this  construction :  The  state- 
ment included  among  the  liabilities  of  the  company  an  item  of 
$1,120  as  owing  to  Alley  &  Nation ;  this  claim  was  ill  founded 
and  was  defeated.  In  that  situation  a  credit  to  the  defendant 
on  that  account  was  proper. 

The  judgment  is  affirmed. 


No.  21,160. 

Ernest  Smith,  Appellee,  v.  B.  F.  Bush,  Receiver  of  the 
Missouri  Pacific  Railway  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

L.  Nbgugence — Defective  Engine — Fire  Loss — Train  Sheets  and  Rail- 
road Records  as  Evidence.  Although  train  sheets  and  records  of  a 
railway  company,  made  before  the  occurrence  of  a  fire  could  have  been^ 
known,  which'  show  that  no  engine  or  train  was  operated  at  or  near 
the  place  where  the  fire  in  question  occurred,  are  entitled  to  great 
weight  as  evidence,  this  court  cannot  weigh  the  effect  of  them  as 
against  evidence  of  persons  who  testified  that  they  saw  an  engine 
operating  there  at  the  time. 

I.  Same — Weight  of  Certain  Evidence — Improper  Instruction,  The  fol- 
lowing instruction  should  not  have  been  given,  in  view  of  the  charac- 
ter of  the  conflicting  evidence  upon  the  issue  of  fact  to  which  it  refers : 

''You  are  instructed  that  under  the  law  of  this  state  a  positive  state- 
ment of  a  witness  as  to  an  existing  fact  with  relation  to  seeing  or 
hearing  a  thing,  which  he  was  in  a  position  to  see  or  hear,  is  of  greater 
value  than  the  statement  of  a  witness  who  testified  that  he  did  not  see 
or  hear  a  thing." 

5.  Same — Two  Acts  of  Negligence  Alleged — Findings  Sufficient,  The 
petition  alleged  the  fire  was  caused  by  negligence  in  operating  the 
engine,  and  also  negligence  in  failing  to  provide  sufficient  devices  to 
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prevent  sparks.  In  answer  to  a  special  question  the  jury  found  that 
the  fire  was  caused  by  careless  handling  of  the  engrine,  or  because  of 
the  defective  condition  of  the  smokestack.  There  was  no  evidence 
from  which  the  jury  could  have  answered  differently.  Held,  following 
Hilligoes  v.  Railwa/y  Co,  84  Kan.  372,  114  Pac.  383,  it  was  not  neces- 
sary, in  order  to  support  the  verdict,  that  the  jury  agree  among  them- 
selves as  to  which  of  the  two  acts  of  negligence  occasioned  the  fire. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbak. 
judge.    Opinion  filed  December  8, 1917.    Affirmed. 

W.  P.  Waggener,  Walter  E.  Brown,  both  of  Atchison,  and 
Al  F.  WHMams,  of  Columbus,  for  the  appellant. 

C.  A.  McNeill,  of  Columbus,  and  E.  B.  Morgan,  of  Galena, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  is  an  action  for  damages  to  property 
alleged  to  have  been  destroyed  by  fire  caused  through  the 
negligent  operation  of  defendant's  trains.  Plaintiff  recovered 
and  defendant  appeals. 

The  petition  alleges  that  on  the  night  of  the  5th  of  Decem- 
ber, 1915,  between  the  hours  of  10 :60  and  11 :30,  the  defendant 
operated  a  locomotive  engine  through  the  village  of  Carona 
in  Cherokee  county,  that  the  engine  was  being  run  backwards 
and  forwards  through  the  station  yards,  and  that  defendant 
neglected  to  provide  the  engine  with  necessary  devices,  and 
sufficient  spark  arresters,  to  prevent  the  same  from  throwing 
out  live  sparks,  and  was  negligent  in  handling  and  operating 
the  engine,  and  suddenly  threw  on  the  steam  with  too  great 
force,  causing  a  powerful  exhaust  through  the  smokestack 
which  caused  the  hot  coal,  cinders  and  sparks  to  be  blown 
several  hundred  feet,  setting  fire  to  and  destroying  three 
buildings  belonging  to  plaintiff  of  a  value  of  $2,100  and  per- 
sonal properly  located  in  the  buildings.  Judgment  was  asked 
for  $2,800  damages  and  for  attorney's  fees.  The  answer  was 
a  general  denial  and  the  further  statement  that  defendant's 
engines  were  properly  equipped  and  properly  handled.  At 
the  first  trial  the  jury  disagreed.  On  the  second  trial  there 
was  a  verdict  for  plaintiff  for  $1,800  damages  and  $150  attor- 
ney's fees. 
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1.  The  defendant  seeks  a  reversal  on  the  ground  that  the 
record  discloses  that  the  verdict  is  based  upon  perjured  testi- 
mony. Plaintiff  produced  a  number  of  witnesses  who  testi- 
fied that  they  saw  an  engine  on  defendant's  tracks  before  the 
fire.  John  Machetta,  a  coal  miner,  and  his  wife  testified  that 
betw,een  half  past  ten  and  half  past  eleven  they  were  going 
home,  and  saw  an  engine  on  the  track;  that  it  was  running 
down  grade,  was  pulling  hard  and  throwing  lots  of  sparks.  A 
boy  of  fifteen  testified  to  the  same  thing,  and  a  girl  eleven 
years  old  testified  that  she  saw  the  engine  and  that  it  was  pull- 
ing hard.  Two  or  three  other  witnessejs  testified  to  having 
heard  an  engine  puffing  on  the  tracks  sometime  before  the 
fire  occurred.  The  testimony  showed  conclusively  that  at  the 
place  where  these  witnesses  claimed  to  have  seen  the  engine, 
it  must  have  been  running  down  grade.  None  of  these  wit- 
nesses saw  anjrthing  attached  to  the  engine.  Defendant  pro- 
duced four  witnesses  who  testified  they  were  near  the  station 
a  short  time  before  the  fire  broke  out.  One  of  these  was  the 
station  agent  of  defendant  and  one  was  the  superintendent 
of  public  schools  of  Carona.  These  two  had  just  walked  for  a 
half  mile  on  the  tracks  at  the  place  and  in  the  direction  from  , 
which  plaintiff's  witnesses  claimed  to  have  seen  an  engine. 
All  of  the  four  testified  there  was  no  engine  to  be  seen  any- 
where about.  The  defendant  also  produced  the  train  sheets 
and  train  records  and  the  testimony  of  the  train  dispatcher, 
all  of  which  show  that  the  last  train  through  Carona  before 
the  fire  was  a  little  after  5  o'clock  in  the  evening,  and  that  the 
next  train  after  that  did  not  arrive  until  12 :30  in  the  nioming, 
which  was  after  the  fire.  We  think  the  most  that  can  be  said 
is  that  the  record  disclosed  a  case  which  would  have  justified 
.  the  trial  court  in  granting  a  new  trial.  Notwithstanding  the 
credence  which  must  attach  to  the  train  sheets  and  records 
of  the  defendant  showing  the  operation  of  its  trains  in  that 
district,  and  obviously  made  before  the  occurrence  of  the  fire 
could  have  been  known,  we  cannot  say  that  it  was  not  possi- 
ble for  an  engine  to  have  been  operating  on  the  tracks  in 
question  at  the  time  and  place  testified  to  by  the  witnesses  for 
the  plaintiff.  The  trial  court  heard  and  saw  the  witnesses 
and  has  approved  the  verdict,  and  regardless  of  what  this 
court  might  think  as  to  the  weight  of  the  testimony,  we  are 
foreclosed  by  the  ruling  of  the  trial  court  on  the  motion. 
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2.  One  of  the  principal  contentions  is  that  the  trial  court 
erred  in  giving  the  following  instruction : 

''You  are  instructed  that  under  the  law  of  this  state  a  positive  state- 
ment of  a  witness  as  to  an  existing  fact  with  relation  to  seeing  or  hearing 
a  thing,  which  he  was  in  a  position  to  see  or  hear,  is  of  greater  value 
than  the  statement  of  a  witness  who  testified  that  he  did  not  see  or  hear 
a  thing." 

It  is  insisted  that  this  misled  the  jury,  and  was  relied  upon 
in  the  argument  on  behalf  of  plaintiff  in  the  court  below;  that 
by  the  instruction  the  court  overlooked  and  ignored  the  ques- 
tion whether  or  not  defendant  had  offered  any  positive  testi- 
mony to  show  that  there  was  no  engine  there,  and  whether  or 
not  defendant's  witnesses  were  in  as  good  a  position  to  «ee  as 
plaintiff's  witnesses,  and  whether  or  not  they  were  equally 
credible  witnesses.  The  defendant  relies  on  X.  C.  Ft.  S.  &  G. 
Rid.  Co.  ]).  Lane,  33  Kan.  702,  7  Pac.  587,  in  which  a  refusal 
to  give  such  an  instruction  was  held  not  error  because  it  ig- 
nored all  modifying  circumstances  and  assumed  that  no  posi- 
tive testimony  was  offered  by  the  other  side.  The  decision  has 
been  followed  and  approved  in  Mo.  Pac.  Rly.  Co.  v.  Pierce,  39 
Kan.  391, 18  Pac.  305,  and  Union  Pacific  v.  Geary,  52  Kan.  308, 
34  Pac.  887.  In  view  of  the  character  of  the  testimony  offered 
by  defendant  on  the  issue  of  whether  there  was  any  engine  or 
train  at  the  place  in  question,  the  instruction  should  not  have 
been  given,  but  we  are  not  prepared  to  say  that  it  constitutes 
in  this  case  reversible  error. 

3.  At  the  request  of  the  defendant,  special  questions  were 
submitted,  among  which  the  jury  were  asked  in  case  they  found 
the  fire  was  caused  by  any  negligence  on  the  part  of  the  de- 
fendant, then  to  state  fully  the  act  or  acts  of  negligence  of 
which  the  defendant,  its  agents  or  servants,  were  guilty.  The 
answer  to  this  question  was  as  follows : 

"Because  of  the  careless  handling  of  the  engine,  or  because  of  the  de- 
fective condition  of  the  smokestack  of  the  engine.'' 

It  is  insisted  these  findings  show  that  the  jury  have  never 
agreed  as  to  the  act  of  negligence  upon  which  they  base  their 
verdict;  that  six  of  them  may  have  believed  the  engine  was 
properly  equipped  but  negligently  handled ;  the  other  six  may 
have  believed  from  the  evidence  that  the  engine  was  properly 
handled,  but  negligently  equipped.    The  defendant  urges  that 
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the  case  falls  within  the  principle  held  controlling  in  the  case 
of  Barker  v.  Railway  Co.,  89  Kan.  573,  132  Pac.  156,  where  a 
very  similar  question  was  involved,  but  which  arose  in  a  dif- 
ferent manner.  In  that  case,  as  in  this,  the  petition  alleged 
that  the  engine  was  negligently  operated  and  also  alleged  negli- 
gence in  the  equipment  as  to  attachments  and  devices.  The 
trial  court  refused  to  submit  certain  special  questions  at  the  re- 
quest of  the  defendant,  the  purpose  of  which  was  to  require 
the  jury,  in  case  they  found  for  the  plaintiff,  to  state  whether 
they  believed  from  the  evidence  that  the  fire  was  occasioned  by 
a  defect  in  the  engine  or  by  reason  of  improper  operation.  A 
judgment  in  plaintiff's  favor  was  reversed  and  a  new  trial  or- 
dered because  of  the  refusal  to  submit  these  questions.  In 
the  opinion  it  was  said : 

''While  the  statute  makes  the  setting  out  of  a  fire  caused  by  the  opera- 
tion  of  a  road  prima  faciei  evidence  of  negligence,  still  when  the  jury 
find  that  the  fire  originated  from  the  engine  they  should  be  required, 
upon  the  request  of  the  defendant,  also  to  find  whether  it  was  caused  by 
insufficient  equipment  or  by  improper  management.  We  cannot  agree 
with  the  contention  of  plaintifTs  counsel,  that  if  half  of  the  jurors  be- 
lieved the  fire  was  caused  by  a  defect  in  the  engine,  and  th^  other  half, 
that  it  was  caused  by  improper  operation,  the  plaintiff  would  still  be  en- 
titled to  recover.  If  this  were  true  there  might  be  a  consensus  of  opinion 
as  to  the  liability  of  the  defendant  on  twelve  different  bases  on  which 
such  opinion  could  rest,  each  relied  on  by  only  one  of  the  jurors  and 
none  by  all.  Their  unanimous  opinion  as  to  the  essential  facts  of  the 
case,  as  well  as  to  the  gfeneral  result,  must  be  in  favor  of  the  prevail- 
ing party."     (p.  576.) 

The  doctrine  of  that  case,  however,  has  no  room  for  applica- 
tion in  the  present  case,  for  the  reason  that  there  was  no 
evidence  from  which  the  jury  could  have  returned  a  different 
answer.  The  defendant  claimed  that  it  had  no  engine  operat- 
ing at  that  place,  and  while  the  answer  alleged  that  its  engines 
were  properly  equipped  and  properly  handled,  no  evidence  was 
offered  in  support  of  this  defense.  Proof  that  the  fire  was 
caused  by  the  operation  of  the  railroad  is  prima  facie  evidence 
that  it  was  the  result  of  negligence.  (Gen.  Stat.  1915,  §  8473.) 
The  case  is  controlled  by  the  decision  in  HiUigoss  v.  Railway 
Co.,  84  Kan.  372,  114  Pac.  383,  where  the  jury  were  unable  to 
determine  from  the  evidence  whether  the  fire  was  caused  by 
negligence  in  operation  or  in  equipment  of  the  engine,  and  re- 
turned as  an  answer  to  the  question,  "Don't  know.'*    The  de- 
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f endant  asked  that  they  be  required  to  make  a  more  definite 
answer,  and  complained  that  the  court  refused  its  request. 
It  was  held  that  because  of  the  presumption  created  by  the 
statute — 

"It  is  not  necessary,  in  order  to  sustain  a  verdict  for  the  plaintiff, 
that  the  jury  shall  be  able  to  specify  in  what  respect  the  defendant  was 
negligent."     (Syl.  113.) 

It  was  said  in  the  opinion — 

"If  in  the  present  action,  no  evidence  whatever  had  been  introduced 
on  the  subject  of  negligence,  beyond  the  bare  fact  that  the  fire  was  set 
out  by  the  defendant's  engrine,  and  the  same  questions  had  been  submitted, 
the  jury  would  necessarily  have  answered  them  just  as  they  did."  (p. 
374.) 

The  statutory  presumption  prevails  until  it  is  met  with 
evidence  sufficient^  in  the  minds  of  the  jury,  to  overcome  the 
presumption.  In  the  present  case,  there  being  no  evidence  on 
the  question,  it  was  not  necessary  that  the  jury  should  agree 
among  themselves  as  to  which  kind  of  negligence  charged  in 
the  petition  was,  in  fact,  the  proximate  cause  of  plaintiff's  loss. 

The  judgment  is  affirmed. 


^0.  21,198. 

The  State  of  Kansas,  Appellee,  v.  Ed  King,  Appellant,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  WtrifEBS  —  Improper  Impedching  Questions  on  Cross-exwrnination. 
The  credibility  of  a  witness  may  be  impeached  on  cross-examination 
by  skatring  tiiat  he  has  previously  made  gtatanoits  inconsistent  with 
or  contradictory  to  his  evidence  griven  on  the  trial;  but  it  is  not  re- 
versible error  to  exclude  previous  explanation  of  prior  contradictory 
statements,  when  that  explanation  is  not  contradictory  to  or  incon- 
sistent with  his  evidence  on  the  trial. 

2.  Robbery — Using  Automobile — Com^petent  Opinion  Evidence,  Where 
the  evidence  tends  to  show  that  a  robbery  was  committed  in  a  store 
by  four  persons  who  came  in  an  automobile,  two  of  whom  remained 
in  the  autc^bobile  in  front  of  the  store,  while  the  other  two  committed 
the  robbery,  evidence  may  be  introduced  to  show  that  those  who  af teir- 
ward  sat  in  an  automobile  in  front  of  the  store,  under  conditions  simi- 
lar to  those  existing  at  the  time  of  the  robbery,  could  see  into  the  store 
to  the  place  where  the  robbery  was  committed. 

8.  Samb — TriaX — Photograph  Competent  Evidence,  A  photograph  of 
one  charged  with  the  commission  of  a  crime  may  be  introduced  in 
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evidence  for  the  purpose  of  corroborating  a  witness  who  identifies  the 
one  charged,  and  the  ^act  that  it  was  found  in  a  rog^ue's  gallery  does 
not  render  the  photograph  incompetent. 

4.  Same — Statements  of  Defendant  an  Former  Trial — Competent.  The 
testimony  of  a  defendant  in  a  criminal  action,  griven  on  a  former  or 
another  trial,  may  be  introduced  in  evidence  against  him. 

5.  Same.  The  evidence  has  been  examined  and  it  is  held  that  it  was 
sufficient  to  sustain  the  verdict,  and  that  the  verdict  was  not  contrary 
to  law  nor  to  the  evidence. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  December  8,  1917.    Affirmed. 

/.  R.  Charlton,  and  H.  C.  FarreU,  both  of  Bartlesville,  Okla., 
for  the  appellant. 

S.  M.  Brewster,  attorney-general,  and  Don  H.  EUeman, 
county  attorney,  for  the  appellee;  F.  W.  Boss,  of  Columbus,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  Ed  King  appeals  from  a  judgment  sentenc- 
ing him  to  the  penitentiary  for  robbery  in  the  first  degree.  He 
was  jointly  charged  with  Floyd  S.  Buchan.  Numerous  errors 
concerning  the  admission  and  rejection  of  evidence  are  as- 
signed. 

'  1.  The  defendant  insists  that  he  was  not  permitted  to  cross- 
examine  Walter  Elder  who  was  present  at  the  robbery  and 
who  was  one  of  the  state's  witnesses.  Elder  testified  that  one 
Tom  Jarrett,  another  of  the  state's  witnesses,  who  was  also 
present  at  the  robbery,  was  the  first  one  approached  and 
robbed.  On  cross-examination.  Elder  testified  that  on  former 
trials  he  had  testified  that  he  was  the  first  one  approached  and 
robbed.  Other  questions  asked  on  cross-examination  indicated 
that  the  witness  had  on  another  trial  testified,  in  substance, 
that  Jarrett  was  the  first  one  approached  and  robbed,  and  that 
an  explanation  of  his  contradictory  statements  was  then  given 
by  the  witness.  He  was  questioned  concerning  that  explana- 
tion, and  the  testimony  was  excluded.  The  explanation  given 
by  the  witness  concerning  the  previous  contradictory  state- 
ments that  had  been  made  by  him  did  not  appear  to  be  in  con- 
tradiction of  any  statement  made  by  him  on  the  last  trial  in 
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the  present  action.  It  was  permissible  to  permit  the  defend- 
ant to  cross-examine  the  witness  concerning  contradictory 
statements  that  had  been  previously  made  by  him  on  other 
trials.  (The  State  v.  Baldwin,  36  Kan.  1, 12  Pac.  818 ;  40  Cyc. 
2687.)  This  rule  does  not  permit  the  cross-examination  of  the 
witness  concerning  previous  statements  contradictory  to  each 
other,  but  not  contradictory  to  his  evidence  on  the  trial.  No 
reversible  error  was  conunitted  in  restricting  the  cross-exami- 
nation to  statements  previously  made  by  the  witness  contra- 
dictory to  or  inconsistent  with  his  testimony  on  the  trial. 

2.  The  state's  evidence  tended  to  show  that  the  robbery 
had  been  committed  by  four  men  who  went  to  a  store  in  Mel- 
rose and  robbed  the  store  and  a  number  of  peoplie  in  it;  that 
two  of  the  men  went  into  the  store  and  did  the  robbing,  while 
the  other  two  remained  in  the  automobile  in  front;  and  that 
the  four  men  left  in  the  automobile  immediately  after  the 
crime  had  been  committed.  Walter  Elder  testified  that  after- 
ward he  sat  in  an  automobile  in  front  of  the  store  under  the 
same  conditions  as  existed  on  the  night  of  the  robbery;  and 
that  he  could  see  back  into  the  store  to  where  the  people  were 
at  the  time  of  the  robbery.  The  defendant  complains  of  the 
admission  of  that  evidence.  It  was  admissible.  (Mo.  Pac.  Rly. 
Co.  V.  Moffatt,  56  Kan.  667,  44  Pac.  607;  The  State  v.  Asbell, 
57  Kan.  898,  46  Pac.  770.) 

3.  Tom  Jarrett  testified  that  he  went  to  Tulsa,  and  there, 
at  the  police  headquarters,  out  of  a  large  number  of  photo- 
graphs, identified  one  of  the  defendant  Buchan;  and  that  he 
identified  Buchan  as  one  of  the  men  who  had  committed  the 
robbery.  The  defendant  complains  of  the  admission  of  evi- 
dence concerning  the  photograph.  The  defense  contended  that 
Buchan  was  not  in  the  store  at  the  time  the  robbery  was  com- 
mitted. The  identity  of  Buchan  was  material.  The  evidence 
concerning  the  photograph  corroborated  Jarrett  in  his  indenti- 
fication  of  Buchan,  and  the  admission  of  that  evidence  was  not 
erroneous.  (17  Cyc.  414;  6  Ency.  of  Ev.  931 ;  8  Ency.  of  Ev. 
145.) 

4.  Complaint  is  made  of  the  admission  of  the  evidence  of 
defendant  King  given  on  a  former  trial.  He  did  not  testify  on 
the  trial  which  resulted  in  the  judgment  from  which  this  ap- 
peal is  taken.   What  he  said  on  the  former  trial  was  competent 
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evidence  against  him,  and  could  be  testified  to  by  any  witness 
who  heard  it,  or  by  the  court  reporter,  reading  from  his  notes 
taken  at  the  time,  (The  State  v.  Miller,  35  Kan.  328,  10  Pac. 
865 ;  The  State  v.  Rogers,  56  Kan.  362,  43  Pac.  256 ;  The  State 
V.  Nelson,  68  Kan.  566,  75  Pac.  505;  The  State  v.  Harmon,  70 
Kan.  476,  78  Pac.  805 ;  The  State  v.  McCleUan,  79  Kan.  11,  98 
Pac.  209;  The  State  v.  Stewart,  85  Kan.  404,  116  Pac.  489; 
Netv  V.  Smith,  94  Kan.  6, 12, 145  Pac.  880;  The  State  v.  Chad- 
well,  94  Kan.  802,  146  Pac.  420;  Gen.  Stat.  1915,  §  3003.) 

5.  The  defendant  insists  that  the  verdict  was  contrary  to 
the  law  and  to  the  evidence,  and  was  not  sustained  by  the  evi- 
dence, and  to  support  his  contention  calls  attention  to  the  en- 
tire record  on  this  appeal.  The  entire  record  includes  all  the 
evidence.  It  is  impossible  to  detail  that  evidence  in  an  opin- 
ion. The  manner  and  demeanor  of  the  witnesses  on  the  wit- 
ness stand,  their  interest  in  the  result  of  the  trial,  and  the  re- 
lation of  the  various  parts  of  the  evidence  to  each  other  cannot 
be  described  so  as  to  convey  an  intelligent  understanding  of 
the  evidence.  The  evidence  was  sufficient  to  sustain  the  ver- 
dict, and  that  verdict  was  not  contrary  to  law  nor  to  the  evi- 
dence. 

There  are  a  number  of  other  complaints  concerning  the  ad- 
mission of  evidence.  Each  complaint  has  been  examined. 
There  is  nothing  in  any  of  them  that  warrants  a  reversal  of 
the  judgment.  It  will  not  satisfy  the  defendant,  nor  be  of  any 
benefit  to  others,  for  the  court  to  discuss  these  complaints  in 
detail. 

The  judgment  is  affirmed. 
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No.  21,308. 

Alfred  Leslie,  Appellee,  v.  The  Proctor  &  Gamble  Manu- 
facturing Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Minor  Son — Personal  Injuries — Compromise  and  Settlement — Au- 
thcrUy  of  Parent — Judgment  by  Consent  Where  a  minor  has  sus- 
tained personal  injuries,  which  his  father  and  the  wrongdoer  settled 
for  an  inadequate  sum,  such  minor  on  attaining  his  majority  may 
bring  an  action  against  the  wrongdoer  for  his  injuries,  notwithstand- 
ing the  settlement  negotiated  by  his  father. 

2.  Same.  An  inadequate  settlement  by  a  father  for  his  minor  son's  in- 
juries does  not  bar  an  action  by  the  son  on  attaining  his  majority,  al- 
though the  father  and  the  wrongdoer  had,  by  agreement,  filed  an 
action  in  a  city  court  (like  that  of  a  justice  of  the  peace)  for  the 
agrreed  sum,  and  judgment  had  been  taken  thereon  against  the  wrong- 
doer witJiout  evidence,  without  judicial  consideration,  and  with  only  a 
perfunctory  entry  of  the  judgment  by  the  city  court  for  the  agreed  sum. 

3.  Judgment  in  City  Court — Extrinsic  Fraud — Jurisdiction  of  District 
Court  to  Set  Aside,  In  the  circumstances  narrated  in  paragraphs 
1  and  2  of  the  syllabus,  it  was  unnecessary  for  the  son  to  grive  any 
countenance  to  the  judgment  in  the  city  court  nor  to  appeal  from 
that  judgment;  he  could  properly  proceed  by  an  independent  action 
in  a  court  having  general  jurisdiction,  both  at  law  and  in  equity,  and 
have  the  judgment  of  the  city  court  set  aside  as  a  pertinent  incident 
to  the  securing  of  adequate  redress  for  his  injuries. 

4.  Minor  —  Injuries — -Settlement  by  Parent — Judgment  by  Consent — 
Rights  of  Minor  Son  on  Attaining  His  Majority — Pleadings,  On  at- 
taining his  majority  the  plaintiff  brought  an  action  in  the  district 
court  in  which  his  petition,  in  substance,  alleged  that  when  he  was 
seventeen  years  old  he  sustained  an  injury  to  his  hand  while  in  de- 
fendant's employ  and  through  the  latter 's  negligence;  that  his  father 
without  authority  settled  plaintiff's  claim  for  damages  for  $300 — a 
grrossly  inadequate  sum;  that  an  attorney  employed  by  defendant 
filed  an  action  against  the  defendant  in  a  city  court  for  the  agreed 
amount;  that  another  attorney  employed  by  defendant  confessed  judg- 
ment for  the  agreed  amount;  that  there  was  no  trial,  no  evidence,  no 
judicial  consideration  of  the  facts,  nor  of  the  propriety  or  adequacy 
of  the  settlement.  All  the  pertinent  facts  were  pleaded.  Held,  that 
a  demurrer  to  such  a  petition  was  properly  overruled. 

5.  Same — Action  in  District  Court — Continuance  Pending  Appeal,  When 
a  litigant  has  determined  to  bring  an  intermediate  appealable  order 
of  the  district  court  to  the  supreme  court  for  review,  he  commits  no 
impropriety  and  loses  no  rights  by  suggesting  to  the  district  court 


Digitized  by 


Google 


160 SUPREME  COURT  OF  KANSAS, 

Leslie  y.  Manufacturing  Co. 

the  advisability  of  continuing  the  cause  in  the  trial  court  until  the 
supreme  court  determines  the  question  presented  by  the  appeal. 

Appeal  from  Wyandotte  district  court,  division  No.  1; 
Edwabd  L.  Fischer,  judge.  Opinion  filed  December  8,  1917. 
Affirmed. 

C.  Angevine,  of  Kansas  City,  for  the  appellant. 
/.  0.  Emerson,  and  David  J.  Smith,  both  of  Kansas  Cily,  for 
the  appeUee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiff  brought  this  action  for  damages 
sustained  while  in  defendant's  employment  by  an  injury  to  his 
hand.  The  petition  alleged  that  in  1912,  when  plaintiff  was  a 
minor  about  seventeen  years  old,  he  was  employed  in  defend- 
ant's packing  house;  that  while  so  employed  he  slipped  and 
fell  on  a  wet  and  oily  floor  and  his  hand  was  caught  and 
crushed  in  a  box-nailing  machine;  that  the  machine  was  de- 
fective, and  had  no  fender  or  guard  about  it;  and  that  it  was 
practical  to  have  such  a  guard.  It  was  also  alleged  that  in 
1913  the  defendant  made  an  agreement  with  plaintiff's  father 
whereby  defendant  was  to  pay  plaintiff  and  his  father  the 
sum  of  $300  in  settlement  of  plaintiff's  claim  for  the  injuries 
sustained  by  him,  and  that  a  judgment  for  that  agreed  sum 
should  be  rendered  for  plaintiff  and  against  the  defendant  in 
a  city  court  (like  that  of  a  justice  of  the  peace)  in  Kansas 
City,  Kan.  That  pursuant  thereto,  the  defendant's  attorney 
caused  a  petition  to  be  drawn,  entitled  ^'Alf red  Leslie,  a  minor 
under  the  age  of  twenty-one,  by  and  through  his  father  as 
guardian  and  next  friend,  Willey  Leslie,  plaintiff,  versus  The 
Proctor  &  Gamble  Manufacturing  Company,  a  corporation,  de- 
fendant," wherein  it  was  alleged  that  the  plaintiff  was  en- 
titled to  recover  from  the  defendant  the  sum  of  $300  for  the 
injuries  to  the  plaintiff.  The  defendant  employed  another 
attorney  to  sign  the  said  petition  as  attorney  for  the  plaintiff, 
but  the  said  attorney  was  not  in  fact  attorney  for  the  plaintiff, 
but  was  one  of  the  attorneys  for  the  defendant.  The  petition 
continues : 

''That  the  defendant,  by  its  attorneys  .  .  .  caused  the  .  .  .  peti- 
tion to  be  filed  in  the  city  court,    .    .    .    and  caused  a  judgment  to  be 
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entered  ...  in  favor  of  the  plaintiff  Alfred  Leslie  and  against 
[itself]    ...    for  |300.00.    .    .    . 

"The  aforesaid  judgment  was  entered  solely  by  agreement  and  con- 
sent of  the  defendant  and  Willey  Leslie;  no  trial  was  had  before  the 
court,  and  no  evidence  was  offered  or  presented  to  the  court.  No  hear- 
ing or  inquiry  was  made  by  the  court  into  the  merits  of  the  case  or  of 
the  rights  of  the  plaintiff,  and  nfo  judicial  examination  of  the  facts  was 
made  by  the  court  to  determine  whether  the  settlement  was  reasonable^ 
and  proper.  ...  At  the  time  of  said  proceeding  Willey  Leslie  wa& 
not  the  legal  guardian  of  Alfred  Leslie,  nor  was  he  appointed  by  the  said 
city  court  as. next  friend  of  Alfred  Leslie,  nor  did  he  qualify  $ts  next 
friend  of  Alfred  Leslie  in  the  said  action  in  the  city  court. 

"The  plaintiff  has  been  and  is  greatly  aggrieved  and  hindered  by  the 
said  settlement  and  judgment  in  the  city  court;  said  settlement  was  not 
fair  to  the  plaintiff,  and  plaintiff  was  thereby  deprived  of  his  substantial 
rights,  and  has  been  and  will  be  defrauded  out  of  a  large  sum  of  money, 
to  wit,  three  thousand  dollars  ($3,000.00),  which  he  should  recover  from 
the  defendant  unless  said  settlement  and  judgment  is  set  aside.  The 
said  proceeding  and  judgment  were  illegal,  null  and  void  and  should  be 
vacated  and  held  for  naught.  As  against  said  judgment  the  plaintiff 
has  no  adequate  remedy  at  law.    .    .    . 

"The  plaintiff  Alfred  Leslie  became  twenty-one  years  of  age  August 
21st,  1916,  and  he  disaffirmed  the  aforesaid  settlement  for  three  hundred 
dollars  ($300.00)  within  a  reasonable  time  after  he  became  of  age, 
by  bringing  this  suit  on  the  12th  day  of  September,  1916. 

"The  plaintiff  has  net  had  any  power  or  control  of  any  part  of  the 
Three  Hundred  Dollars  ($300.00)  paid  on  said  pretended  settlement, 
since  the  plaintiff  arrived  at  the  age  of  majority.'* 

Defendant's  demun-er  to  plaintiff's  petition  was  overruled, 
and  the  correctness  of  this  ruling 4s  the  subject  of  this  review. 

The  appellee  raises  a  preliminary  question — ^that  defendant 
cannot  have  this  ruling  determined  at  this  time  because  its 
counsel  filed  a  motion  in  the  district  court  alleging  that  it  had 
appealed  to  the  supreme  court  on  the  ruling  on  the  demurrer, 
and  that — 

"This  defendant  therefore  respectfully  requests  this  court  to  make 
an  order  staying  further  proceedings  in  this  court  until  said  appeal  shall 
have  been  disposed  of  by  the  supreme  court." 

The  rule  announced  in  V.  P.  Rly.  Co.  v.  Estes,  37  Kan.  229, 
15  Pac.  157,  does  not  cover  the  incident  at  bar.  The  defendant, 
havin^r  appealed,  could  ask  for  nothing  from  the  district  court 
as  a  matter  of  right,  but  there  was  no  impropriety  in  suggest- 
ing a  stay,  a  continuance,  until  the  supreme  court  had  deter- 
mined liie  question  appealed.    The  practice  of  asking  a  con- 
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tinuance  or  suggesting  to  the  trial  court  its  propriety  when  an 
intermediate  appeal  is  taken,  is  common,  although  it  is  not 
ordinarily  made  with  the  formality  of  a  written  motion. 

Passing  then  to  the  main  question,  it  is  defendant's  conten- 
tion that  the  district  court  had  no  jurisdiction  to  entertain  this 
cause  as  an  independent  action,  and  that  it  could  only  exercise 
an  appellate  jurisdiction  to  affirm,  reverse,  modify  or  vacate  the 
judgment  of  the  city  court.  Defendant  also  insists  on  the  ap- 
plication of  the  ordinary  rule  that  a  judgment  can  only  be 
vacated  in  the  court  in  which  it  is  rendered. 

In  this  case,  however,  it  should  be  noted  that  the  petition 
contains  allegations  of  extrinsic  fraud  not  involved  in  the  is- 
sues in  the  city-court  case,  and  the  judgment  is  therefore  prop- 
erly subjected  to  a  direct  attack.  Moreover,  the  judgment  in 
the  city  court  was  not  upon  the  merits,  but  upon  an  unauthor- 
ized agreement  between  plaintiff's  father  and  the  defendant. . 
There  was  no  judicial  consideration  of  the  matter  at  all  in  the 
city  court — not  even  on  the  question  whether  the  infant's  in- 
terests were  being  protected  by  the  agreement  to  which  the 
city  court  was  asked  to  give  its  judicial  sanction.  There  was 
in  fact  no  judgment  in  any  proper  sense,  but  merely  a  mum- 
mery of  form  in  a  vain  endeavor  to  give  some  colorable  ju- 
dicial approval  of  the  settlement. 

In  McAdow  v.  Boten,  67  Kan.  136,  72  Pac.  529,  it  was  held 
that  an  independent  suit  could  be  maintained  to  set  aside  a  sale 
of  property,  and  to  set  aside  an  administrator's  deed  thereto 
which  had  been  procured  through  extrinsic  fraud. 

In  Fincke  v.  Bundrick,  72  Kan.  182,  83  Pac.  403,  where  a  * 
sale  of  real  estate  had  been  made  by  an  executor  pursuant  to 
an  order  of  the  probate  court  fraudulently  procured,  a  minor 
whoso  interests  had  been  sacrificed  in  such  sale  was  permitted 
on  attaining  her  majority  to  maintain  an  action  to  set  aside 
the  sale  and  to  set  aside  the  executor's  deed.   The  court  said : 

"Since  it  was  not  possible  for  the  plaintiff  to  obtain  relief  in  the  pro- 
bate court,  administration  having  been  closed  and  the  executor  finally 
discharged,  the  district  court  had  jurisdiction  to  entertain  her  suit. 
(Gafford,  Gua/rdian,  v.  Dickson,  Adm'r,  87  Kan.  287,  15  Pac.  176;  Mc- 
Adow V.  Boten,  67  Kan.  136,  72  Pac.  529.)"     (p.  189.) 

It  is  not  discernible  how  the  wrongs  of  plaintiff,  alleged  in 
his  petition,  could  have  been  redressed  in  the  city  court  nor 
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by  an  appeal  from  that  judgment.  The  city-court  judgment, 
treating  it  as  a  bona  fide  judgment,  was  for  the  full  amount 
prayed  for  in  the  petition  prepared  by  an  attorney  furnished 
by  defendant  and  filed  by  him  under  the  unauthorized  agree- 
ment made  with  plaintiff's  father. 

In  Railway  Co.  v.  Lasca,  79  Kan.  311,  100  Pac.  278,  an  in- 
dependent action  in  an  infant's  behalf  was  entertained  to  set 
aside  a  judgment  theretofore  rendered  in  favor  of  the  infant 
for  an  inadequate  sum  for  personal  injuries.  That  action  was 
brought  in  the  same  court — a,  court  of  record— in  which  the 
prior  judgment  had  been  rendered.  This  court  said  that  "as 
a  general  rule  a  judgment  can  only  be  vacated  in  the  court  in 
which  it  was  rendered."  (p.  320.)  But  as  we  have  seen  in 
McAdow  V.  Boten,  and  Fincke  v.  Bundrick,  supra,  the  jurisdic- 
tion of  the  district  court  may  be  invoked  to  set  aside  judg- 
ments of  an  inferior  court  for  fraud  extrinsic  to  the  issues, 
without  the  formality  of  seeking  their  correction  in  the  in- 
ferior court  which  rendered  such  judgment.  And  if  this  may 
be  done  with  reference  to  such  judgments  in  the  probate 
court,  it  may  certainly  be  done  with  reference  to  such  judg- 
ments of  a  city  court  whose  status  is  but  that  of  a  justice  of  the 
peace.    In  1  Black  on  Judgments,  section  297,  it  is  said : 

"The  power  to  vacate  judgments  is  said  to  be  incident  to  all  courts  of 
record,  and  to  be  usually  exercised  under  restraints  imposed  by  their 
own  rules.  It  is  not  commonly  possessed  by  the  inferior  tribunals — 
courts  not  of  record — such  as  the  courts  of  magistrates  or  justices  of 
the  peace,  though  in  some  of  the  states  it  may  be." 

Where  the  fraud  complained  of  is  extrinsic  to  the  issues, 
an  independent  action  is  permitted  and  ordinarily  equitable 
relief  is  a  necessary  and  pertinent  feature  of  such  an  action, 
and  it  is  not  necessary  to  bring  it  in  the  inferior  court  where 
the  first  judgment  was  rendered,  especially  if  such  court  has 
no  equitable  jurisdiction.  Moreover,  a  mere  vacation  of  the 
collusive  judgment  in  the  city  court  was  not  all  the  relief  the 
plaintiff  was  entitled  to.  Tested  by  defendant's  demurrer,  he 
is  entitled  to  relief  for  a  sum  ten  times  greater  than  the  city 
court  could  give. 

It  is  urged  that  the  plaintiff's  petition  is  but  a  collateral 
attack  on  the  judgment  entered  in  the  city  court.  We  think 
not.    It  is  a  direct  attack. 
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Proceedings  instituted  for  the  purpose  of  destroying,  impairing,  or 
modifjring  the  force  or  effect  of  a  judgment  for  all  cases,  such  as  proceed- 
ings to  reverse,  vacate,  set  aside,  declare  void,  suspend,  modify,  or  per- 
petually enjoin  a  judgment,  are  direct  proceedings."  (Maatm  v.  Gray, 
19  Kan.  458,  466.) 

As  against  a  demurrer  the  petition  sufficiently  alleged  the 
plaintifFs  grievances,  the  misconduct  of  defendant  and  of 
plaintiffs  father;  it  shows  that  there  was  in  fact  no  trial,  no 
judicial  consideration,  no  bona  fide  judgment,  but  merely  a 
complaisant  and  perfunctory  acquiescence  by  the  city  court 
in  the  unauthorized  settlement;  it  shows  the  predicament  of 
plaintiff  on  account  of  the  collusive  proceedings;  and  that 
only  the  strong  arm  of  a  court  of  equity  can  sweep  the  rubbish 
of  the  settlement  out  of  his  way  so  that  his  wrongs  may  be 
adequately  redressed. 

In  all  the  discussion  of  the  facts  of  this  case,  it  should  not 
be  overlooked  that  the  court  only  assumes  the  facts  pleaded 
in  the  petition  to  be  true  for  the  purpose  of  testing  the  pro- 
priety of  the  demurrer.  The  proof  may  wholly  fail.  When 
defendant  answers  and  the  evidence  is  adduced,  a  radically 
different  state  of  affairs  may  be  disclosed.  But  the  facts  as 
pleaded  do  disclose  that  plaintiff  has  no  other  adequate 
remedy,  and  the  demurrer  to  his  petition  was  properly  over- 
ruled. 


No.  21,332. 

.  F.  Helms,  Appellee,  v.  The  Eastern  Kansas  Oil  Com- 
PANY,  Limited,  et  al..  Appellants. 

SYLLABUS  BY  THE  COURT. 

Oil  Refinery — Escaping  Oil  and  Poisonous  Substances — Material  In- 
jury to  Another — Nuisance.  If  the  owner  of  a  refinery  permits  oil, 
refuse  and  poisonous  substances  in  large  quantities  to  escape  from  the 
refinery  and  flow  over  and  upon  the  land  of  his  neighbor,  causing  ma- 
terial injury  to  the  neighbor,  the  use  of  the  refinery  will  be  deemed 
to  be  unreasonable  and  to  constitute  a  nuisance. 

Same — Conducting  Lawful  Business — Liability  for  Damages  to  Ad- 
joining Property.  The  fact  that  the  business  of  the  refinery  is  in  it- 
self a  lawful  one,  and  that  the  owner  of  it  operates  it  carefully,  will 
not  exempt  him  from  liability  for  casting  oil,  refuse  and  poisonous 
substances  on  the  land  of  the  plaintiff  in  such  quantities  as  to  cause 
him  substantial  injury. 
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3.  SABfE — Injury  to  Adjaining  Property — Measure  of  Damages.  The 
liability  of  the  defendant  in  such  a  case  is  measured  by  the  rules  in 
relation  to  a  nuisance  instead  of  those  governing  cases  of  negligence. 

Appeal  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  December  8,  1917.    Affirmed. 

Charles  H.  Apt,  and  Frederick  G.  Apt,  both  of  Tola,  for  the 
appellants. 

C.  S.  Ritter,  of  Tola,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  brought  by  S.  F.  Helms 
against  the  Eastern  Kansas  Oil  Company,  Limited,  to  recover 
damages  alleged  to  have  been  caused  through  the  operation  of 
defendant's  oil  refinery,  which  is  situated  near  the  comer  of 
plaintiffs  farm,  which  he  has  occupied  as  a  homestead  for  many 
years.  A  small  natural  watercourse  flows  through  the  refinery 
grounds  and  across  the  north  half  of  plaintiff's  farm.  On 
May  1,  1914,  the  plaintiff  brought  an  action  against  the  de- 
fendant, claiming  damages  because  of  the  oil,  poisonous  sub- 
stances and  fumes  which  the  defendant  had  allowed  to  escape 
from  the  refinery  and  pass  over  his  farm,  causing  injury  to 
the  land,  and  also  to  some  of  his  cows.  The  trial  of  that  case 
resulted  in  a  judgment  in  defendant's  favor  as  to  the  injury 
to  the  land,  but  in  favor  of  the  plaintiff  as  to  the  injury  to  the 
cows.  That  judgment  stands  as  a  finality,  and  the  award  made 
against  the  defendant  has  been  paid  and  satisfied.  On  October 
1,  1915,  the  present  action  was  begun,  in  which  the  plaintiff 
averred  that  during  the  last  two  years,  and  especially  since 
May  1,  1914,  the  defendant  had  permitted  large  quantities  of 
oil,  refuse  and  poisonous  substances  to  escape  from  its  prem- 
ises and  run  upon  and  over  his  land,  and  also  that  it  had  con- 
taminated the  air  with  foul  and  ill-smelling  gases  and  vapors 
which  were  carried  upon  his  farm  and  into  his  residence. 
There  was  an  allegation  that  the  defendant  had  enlarged  its 
plant  since  May  1,  1914,  and  that  the  flow  and  passage  of  oil, 
fumes  and  poisons  had  been  correspondingly  increased,  with 
the  result  that  his  land  had  been  injured  to  the  extent  of 
$1,000,  and  that,  in  addition  to  the  damage  to  the  land,  his 
orchard  and  trees  had  been  injured  and  the  health  and  comfort 
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of  the  family  impaired,  for  which  he  asked  $2,000.  A  motion 
of  defendant  to  require  the  plaintiff  to  separately  state  and 
number  his  causes  of  action  was  overruled,  the  court  holding 
that  only  a  single  cause  of  action  had  been  pleaded.  The  de- 
fendant answered  that  it  was  carrying  on  the  refinery  busi- 
ness in  a  lawful  and  proper  way;  that  the  stream  that  flows 
through  the  premises  of  both  is  a  natural  watercourse;  that 
the  use  it  made  of  the  stream  was  lawful  and  proper;  and  that 
if  any  substances  had  flowed  upon  plaintiff's  land,  it  was  due 
to  excessive  rainfall — an  act  of  God;  and  further,  that  the 
claims  made  by  the  plaintiff  had  either  been  adjudicated,  or 
were  barred  by  the  statute  of  limitations.  At  a  trial  on  these 
issues  a  jury  returned  a  verdict  awarding  plaintiff  $300,  and 
also  special  findings  that  plaintiff's  land  was  as  valuable  on 
October  1,  1915,  as  it  had  been  on  May  1,  1914,  and  that  the 
trees,  for  the  destruction  of  which  plaintiff  asked  damages, 
had  died  from  improper  care  and  from  neglect.  On  the  motion 
of  the  defendant  the  court  set  aside  the  special  findings  and 
verdict  and  granted  a  new  trial.  The  plaintiff  then  amended 
his  petition,  setting  forth  the  creation  and  maintenance  of  a 
nuisance  on  plaintiff's  land  by  permitting  the  escape  of  and  the 
throwing  of  poisonous  substances  and  vapors  over  it,  for  which 
he  asked  $3,000.  He  also  alleged  special  injury  to  the  live  stock 
which  decreased  the  guantity  of  milk  given  by  his  cows, 
amounting  to  $665,  and  for  the  destruction  of  crops  and  pas- 
ture he  asked  $300.  In  this  petition  he  alleged  that  since  May 
1, 1914,  the  defendant  had  increased  the  equipment  of  its  plant, 
which  increased  the  injury  to  his  land  and  other  property. 
The  answer  which  the  defendant  made  to  the  first  petition  was 
refiled  as  the  answer  to  ^  this  petition.  The  court  ruled  that 
this  petition  stated  a  single  cause  of  action,  and  it  instructed 
the  jury  that  the  former  adjudication  constituted  a  bar  to  a 
recovery  of  any  depreciation  in  or  damage  to  the  land  which 
had  occurred  prior  to  May  1,  1914,  and  that  only  such  damages 
could  be  recovered  as  had  been  caused  since  that  time  through 
the  enlargement  of  the  defendant's  refinery  and  increased 
flow  of  refuse  matter  upon  the  land.  The  jury  were  further 
instructed  that  the  former  judgment  would  not  bar  a  recovery 
for  the  alleged  loss  of  crops  and  pasture  and  injury  to  live 
stock.    The  second  trial  of  this  case  resulted  in  findings  that 
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the  defendant  had  not  increased  the  output  of  its  plant  since 
May  1, 1914,  and  that  the  land  had  not  decreased  in  value  since 
that  tinie.  There  was  a  finding "^by  the  jury  that  the  plaintiff 
had  sustained  no  loss  through  the  wrongful  acts  of  the  defend- 
ant, except  for  injury  to  the  grass  on  twenty-five  acres  of  pas- 
ture land. 

In  its  appeal  defendant  complains  of  the  ruling  refusing  to 
require  the  plaintiff  to  separately  state  and  number  his  causes 
of  action,  insisting  that  the  claim  for  general  damages  to  the 
land  constituted  a  distinct  cause  of  action,  and  that  the  claim  tot 
special  damages  to  other  property  constituted  a  different  cause 
of  action.  Since  the  jury  has  specifically  found  that  the  land 
was  not  injured,  and  has  only  awarded  damages  upon  the 
single  item  of  the  loss  of  the  grass,  the  question  is  no  longer 
material.  Nor  is  there  any  good  ground  for  the  complaint  of 
a  variance  between  the  original  and  amended  petitions. 

It  is  contended  that  the  averments  in  the  plaintiff's 
amended  petition  did  not  warrant  a  recovery,  and  therefore  de- 
fendant's demurrer  should  have  been  sustained.  This  conten- 
tion is  based  mainly  on  the  ground  that  in  the  petition  there 
was  no  allegation  of  any  unnecessary  act  of  the  defendant  in 
the  construction  or  operation  of  the  refinery,  nor  any  averment 
that  in  its  operation  it  was  guilty  of  any  negligent  act  or  omis- 
sion. Defendant  insists  that  the  business  is  a  lawful  one  and 
that  there  can  be  no  liability  to  the  plaintiff  as  a  result  of  the 
operation  of  the  refinery  in  the  absence  of  negligence  of  the 
defendant.  Plaintiff's  action  as  pleaded  must  be  regarded  as 
one  for  nuisance  rather  than  negligence.  An  owner  of  prop- 
erty, although  conducting  a  lawful  business  thereon,  is  sub- 
ject to  reasonable  limitations.  He  must  use  his  property  so  as 
not  to  unreasonably  interfere  with  the  health  or  comfort  of  his 
neighbors,  or  with  their  right  to  the  enjoyment  of  their  prop- 
erty. 

"If  he  makes  an  unreasonable  or  unlawful  use  of  it,  so  as  to  produce 
material  injury  or  great  annoyance  to  his  neighbor,  he  will  be  guilty  of 
a  nuisance  to  his  neighbor,  and  the  law  will  hold  him  responsible  for  the 
consequent  damage."  (Fogarty  v.  Pressed  Brick  Co,,  60  Kan.  478,  487, 
31  Pac.  1052.) 
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In  Stotler  v.  Rochelle,  88  Kan.  86, 109  Pac.  788,  the  court  in 
defining  a  nuisance  said: 

"It  is  of  course  not  necessary  that  the  use  to  which  property  is  put 
shall  be  unlawful  in  itself  in  order  to  constitute  it  a  nuisance  in  the  «ye 
of  the  law."    (p.  88.) 

Nor  will  the  fact  that  the  business  is  carried  on  carefully 
and  in  accordance  with  the  ordinary  methods  employed  in  such 
a  business  relieve  one  from  liability  to  a  neighbor  if  the  use  is 
unreasonable  and  such  as  constitutes  a  nuisance.  In  Hatick  v. 
Pipe  Line  Co.,  Ltd.,  Appellants,  158  Pa.  St.  366,  it  was  said : 

"  'If  the  mere  fact  that  the  business  is  a  lawful  business,  and  has  been 
conducted  with  care,  would  be  a  defense  where  a  neighbor's  land  had 
been  injured  in  consequence  of  the  business  carried  on  there,  the  escape 
of  gas  for  instance,  or  the  escape  of  oil,  the  result  would  be  that  a  man 
might  lose  his  farm;  might  be  compelled  to  leave  it,  and  have  no  com- 
pensation, simply  because  the  business  which  brought  about  this  loss  was 
a  lawful  business,  and  was  carried  on  carefully.  That  is  not  the  law. 
No  man's  property  can  be  taken,  directly  or  indirectly,  without  compen- 
sation under  the  law  of  this  state.  Hence,  there  are  cases,  and  a  great 
many  of  them,  where  a  defendant  is  held  liable  in  damages,  although  his 
business  is  lawful,  and  he  has  exercised  care  in  carrying  it  on.' '' 
(p.  375.) 

Whether  or  not  a  use  which  in  itself  is  lawful  is  a  nuisance 
depends  upon  a  number  of  circumstances — ^locality  and  sur- 
roundings, the  number  of  people  living  there,  the  prior  use, 
whether  it  is  continual  or  occasional,  and  the  extent  of  the 
nuisance  and  injury  caused  to  the  neighbor  from  the  use.  If 
the  injury  is  slight  and  trivial  and  occurs  in  the  development 
of  the  natural  resources  of  the  land  it  is  not  deemed  to  be  un- 
reasonable. (PhiUips  V.  Brick  Co.,  72  Kan.  643,  82  Pac.  787.) 
The  oil  that  was  treated  by  the  defendant  at  the  refinery  was 
obtained  elsewhere,  and  its  operations  had  no  connection  with 
the  products  of  the  land  or  the  development  of  its  natural 
resources.  Taking  the  averments  of  the  plaintiff  it  is  clear 
that  the  quantity  of  oil,  refuse,  fumes  and  gases  that  were 
thrown  upon  plaintiflTs  land  constituted  an  unreasonable  use 
and  a  nuisance.  However  useful  and  lawful  the  business  in 
itself  is,  the  defendant  cannot  be  permitted  to  carry  it  on  in 
such  a  way  as  to  cause  material  injury  to  the  plaintiff.  When 
the  injurious  substances  were  thrown  upon  plaintiff's  land  in 
the  excessive  quantities  and  in  the  manner  set  forth  in  plain- 
tiff's petition,  the  defendant's  use  of  its  property  became  both 
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unreasonable  and  unlawful.    In  the  leading  case  of  Fletcher  v. 
RyUmda,  L.  R.  1  Exch.  268,  it  was  said : 

"The  person  whose  grass  or  com  is  eaten  down  by  the  escaping  cattle 
of  his  neighbour,  or  whose  mine  is  flooded  by  the  water  from  his  neigh- 
bour's resenroir,  or  whose  cellar  is  invaded  by  the  filth  of  his  neighbour's 
privy,  or  whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapours  of  his  neighbour's  alkali  works,  is  damnified  without  any  fault  of 
his  own;  and  it  seems  but  reasonable  and  just  that  the  neighbour,  who 
has  brought  something  on  his  own  property  which  was  not  naturally 
there,  harmless  to  others  so  long  as  it  is  confined  to  his  own  property, 
but  which  he  knows  to  be  mischievous  if  it  gets  on  his  neighbour's,  should 
be  obliged  to  make  good  the  damage  which  ensues  if  he  does  not  succeed 
in  confining  it  to  his  own  property.  But  for  his  act  in  bringing  it  there  no 
miscfaief  could  have  accrued,  and  it  seems  but  just  that  he  should  at  his 
peiril  keep  it  there  so  that  no  mischief  may  accrue,  or  answer  for  the 
natural  and  anticipated  consequences.  And  upon  authority,  this  we 
think  is  established  to  be  the  law  whether  the  things  so  brought  be 
beasts,  or  water,  or  filth,  or  stenches."     (p.  280) 

(See,  also,  Gilmore  v.  Salt  Co.,  84  Kan.  729,  115  Pac.  541 ; 
Kansas  City  v.  Serum  Co.,  87  Kan.  786,  125  Pac.  70 ;  McCarty 
V.  Natural  Carbonic  Ga^  Co.,  189  N.  Y.  40 ;  Hauck  v.  Pipe  Line 
Co.,  Ltd.,  Appellants,  153  Pa.  St.  366 ;  Note,  15  L.  R.  A.,  n.  s., 
535.) 

Error  assigned  in  the  overruling  of  the  demurrer  to  plain- 
tiff's evidence  is  not  available,  as  the  evidence  is  not  preserved 
in  the  record.  The  objections  to  the  instructions  have  been 
answered  in  part  in  what  has  been  said  on  the  contention  that 
a  cause  of  action  was  not  stated  in  the  amended  petition,  and 
we  find  nothing  substantial  in  the  other  objections  to  the 
rulings  on  the  instructions. 

The  judgment  of  the  district  court  is  affirmed. 
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No,  21,472. 

Remigi  Ricardo  (F.  B.  Wheeler  and  C.  A.  McNeill,  Appel- 
lees), V.  Central  Coal  &  Coke  Company  et  al.  (D.  G. 
Smith,  Appellant) . 

SYLLABUS  BY  THE  COURT. 

1.  Attorney's  Lien — Application  for  Allowance — Affidavits  as  Evidence. 
An  application  for  the  distribution  of  a  fund  against  which  several 
attorneys'  liens  are  claimed  is  a  motion,  and  the  code  permits  the  use 
of  affidavits  at  the  hearing  thereof. 

2.  Same — Evidence — Affidavits — Cross-examination  of  Affiants.  An  at- 
torney whose  claim  of  lien  is  denied  at  such  a  hearing,  because  the 
court  is  convinced  from  his  own  testimony  that  he  has  performed  no 
services  entitling  him  thereto,  has  no  standing  to  complain  of  the  re- 
fusal to  allow  him  to  cross-examine  the  makers  of  affidavits  used  in 
behalf  of  other  claimants. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  December  8,  1917.    Affirmed. 

D.  G.  Smith,  of  Girard,  and  S.  L.  Walker,  of  Columbus,  for 
the  appellant 

F.  B.  Wheeler,  of  Pittsburg,  and  C.  A.  McNeill,  of  Columbus, 
for  the  appellee;  Maurice  McNeill,  of  Kansas  City,  Mo.,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Remi^  Ricardo  sued  the  Central  Coal  &  Coke 
Company  on  account  of  injuries  received  while  in  its  employ. 
He  recovered  a  judgment  which  was  reversed  upon  appeal  by 
reason  of  the  instructions  given  and  refused,  a  new  trial  being 
ordered.  (Ricardo  v.  Coal  &  Coke  Co.,  100  Kan.  95,  163  Pac. 
641.)  Up  to  this  point  in  the  litigation  he  was  represented  by 
F.  B.  Wheeler,  C.  A.  McNeill  and  Maurice  McNeill.  After  the 
reversal  the  case  was  settled  for  $2,500,  which  the  defendant 
paid  into  court.  Claims  of  attorneys'  liens  were  made  by 
the  attorneys  named,  and  also  by  D.  G.  Smith.  A  hearing  was 
had  upon  motions  for  the  distribution  of  the  fund.  The  court 
allowed  the  claim  of  Wheeler  and  the  McNeills  and  denied  that 
of  Smith,  who  appeals. 

Smith  contends  that  he  had  an  oral  contract  with  the  plain- 
tiff for  the  handling  of  the  case  before  the  other  attozaieys  had 
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had  any  communication  with  him ;  that  while  he  took  no  part  in 
the  litifiration  prior  to  the  reversal  of  the  judgment,  the  settle- 
ment was  brought  about  by  his  efforts.  His  contentions  are  dis- 
puted by  the  plaintiff  and  the  other  attorneys.  The  grounds 
upon  which  a  reversal  is  asked  are  that  the  court  (1)  permitted 
the  appejlees  to  introduce  affidavits  in  evidence,  the  makers  of 
which  were  present  at  the  time,  and  (2)  refused  to  allow  the 
appellant  to  call  the  affiants  for  cross-examination. 

1.  The  statute  provides  that  where  a  judgment  upon  which 
an  attorney's  lien  is  claimed  is  paid  to  the  clerk,  the  court 
or  judge  may  "on  application  of  any  party  interested,"  deter- 
mine the  amount  due  on  the  lien,  if  any,  and  "make  an  order 
for  the  distribution  of  said  moneys  according  to  the  respective 
rights  of  the  parties."  (Gen.  Stat.  1915,  §  485.)  The  applica- 
tion referred  to  conforms  to  the  statutory  definition  of  a  mo- 
tion, being  "an  application  for  an  order,  addressed  to  the  court, 
or  a  judge  in  vacation,  by  any  party  to  a  suit  or  proceeding,  or 
one  interested  therein  or  affected  thereby."  (Gen.  Stat.  1915, 
§  7460.)  The  code  specifically  authorizes  affidavits  to  be  used 
"upon  a  motion."  (Gen.  Stat  1915,  §  7254.)  It  is  therefore 
manifest  that  no  error  was  permitted  in  allowing  affidavits  to 
be  introduced. 

2.  Where  the  maker  of  an  affidavit  relating  to  a  controverted 
question  of  fact  material  to  the  decision  of  a  case  is  present  at 
the  hearing,  the  refusal  of  the  court  to  allow  him  to  be  cross- 
examined  by  the  opposing  counsel  might  in  some  cases  be  re- 
garded as  an  abuse  of  discretion,  because  of  its  amounting  to  a 
rejection  of  a  convenient,  effective  and  usual  means  of  testing 
the  truth  of  testimony  upon  which  the  investigation  may  turn. 
But  here  the  trial  court  expressly  stated  the  reason  for  dilsal- 
lowing  the  claim  of  the  appellant  to  be  that  it  was  convinced  by 
his  own  testimony  that  he  had  done  nothing  to  entitle  him  to  a 
lien.  A  cross-examination  of  the  witnesses  for  the  appellees 
might  have  tended  to  impair  the  claim  of  the  other  attorneys 
to  a  lien,  but  if  the  appellant  had  no  lien  of  his  own  he  had  no 
standing  to  challenge  theirs,  and  as  the  court  found  from  his 
own  statements  that  he  was  not  entitled  to  a  lien  he  manifestly 
suffered  no  prejudice  from  being  denied  an  opportunity  to 
cross-examine  the  witnesses  or  to  go  more  fully  into  any  other 
question. 

The  judgment  is  affirmed.  digitized  by  Google 
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No.  21,526. 

The  Kelley  &  Lysle  Milling  Company,  Appellee,  v.  L. 
Schreiber,  doing  business  as  the  L.  Schreiber  Grain  Com- 
pany, Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Report  op  Referee — ** Decision  of  Court*' — Judgment  Thereon.  Under 
section  300  of  the  civil  code,  the  report  of  a  referee,  determining  the 
whole  issue  by  findings  of  fact  and  conclusions  of  law  separately 

.  stated,  stands  as  the  decision  of  the  court,  and  judgment  may  be 
entered  thereon  in  the  same  manner  as  if  the  action  had  been  tried  by 
the  court. 

2.  ^KMEr^When  Motion  for  New  Trial  Must  Be  Filed.  The  word  "de- 
cision,^ in  section  806  of  the  civil  code,  providing  that  the  motion  for 
a  new  trial  must  be  filed  within  tbxee  days  "after  the  verdict  or  de- 
cision is  rendered,"  includes  the  decision  constituted  by  the  report  of 
a  referee  on  the  whole  issue,  stating  facts  found  and  conclusions  of 
law  seperately. 

Appeal  from  Wyandotte  district  court,  division  No.  2; 
Frank  D.  Hutchings,  judge.  Opinion  filed  December  8, 
1917.    Dismissed. 

William  G.  Holt,  J.  K.  Cubbison,  both  of  Kansas  City,  and 
S.  I.  Hale,  of  La  Crosse,  for  the  appellant. 

A.  F.  Sherman,  Thad  B.  Landon,  A.  L.  Berger,  all  of  Kansas 
City,  and  John  H.  Atwood,  of  Lawrence,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  In  the  district  court  the  plaintiff  recovered.  The 
defendant  appealed,  and  the  plaintiff  moves  to  dismiss  the 
appeal  on  the  ground  the  notice  of  appeal  was  not  served  in 
time. 

The  issues  of  fact  and  of  law  were  referred  to  a  referee,  who 
fil6d  his  report  on  October  17, 1911.  Findings  of  fact  and  con- 
clusions of  law  favorable  to  the  plaintiff  were  separately  stated. 
The  defendant  promptly  filed  a  motion  for  a  new  trial  and  a 
motion  to  set  aside  the  report.  The  plaintiff  filed  a  motion  to 
confirm  the  report.  These  motions  were  argued  in  September, 
1914,  and  were  taken  under  advisement  until  March  18,  1916, 
when  the  motion  for  a  new  trial  was  denied,  the  motion  to  set 
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aside  the  report  was  denied,  the  motion  to  confirm  the  report 
was  granted,  and  judgment  was  entered  for  the  plaintiff. 
Within  three  days  the  defendant  filed  a  second  motion  for  a 
new  trial.  This  motion  was  denied  on  May  26,  1917,  and 
notice  of  appeal  was  served  on  June  13,  1917.  The  idaintiff 
contends  that  the  second  motion  for  a  new  trial  served  no 
legal  purpose,  and  that  the  appeal  should  have  been  taken 
within  six  months  from  March  18, 1916,  when  the  first  motion 
for  a  new  trial  was  denied  and  judgment  was  rendered.  The 
defendant  contends  that  the  first  motion  for  a  new  trial  was 
nugatory,  and  that  the  time  within  which  the  appeal  might  be 
taken  is  to  be  computed  from  the  date  on  which  the  second 
motion  for  a  new  trial  was  denied.  The  question  is,  when 
must  the  motion  for  a  new  trial  be  filed  in  cases  referred  to  a 
referee  to  determine  the  entire  issue. 

The  status  of  the  report  of  a  referee  is  established  by  sec- 
tion 300  of  the  code  of  civil  procedure,  which  reads  as  fol- 
lows: 

''A  trial  before  referees  is  conducted  in  the  same  manner  as  a  trial 
by  the  court.  He  may  require  the  court  stenographer,  when  not  other- 
wise engaged,  to  attend,  take  and  transcribe  the  testimony  in  the  case. 
They  have  the  same  power  to  snimnon  and  enforce  the  attendance  of 
witnesses,  to  administer  all  necessary  oaths  in  the  trial  of  the  case,  and 
to  grant  adjournments,  as  the  court,  upon  such  trial.  They  must  state 
the  facts  found  and  the  conclusions  of  law  separately,  and  their  de- 
cisions must  be  given  and  may  be  reviewed  in  like  manner.  The  report 
of  the  referees  upon  the  whole  issue  stands  as  the  decision  of  the  court, 
and  judgment  may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court.  When  the  referee  is  to  report  the 
facts,  the  report  has  the  effect  of  a  special  verdict."  (Gen.  Stat.  1915, 
§  7200.) 

This  section  is  substantially  the  same  as  section  293  of  the 
old  code  (Gen.  Stat.  1901,  §4740).  The  only  changes  made 
by  the  new  code  were  that  here,  as  elsewhere,  exceptions  air 
lowed  by  the  old  code  were  eliminated,  and  authority  to  require 
the  services  of  the  court  stenographer  at  the  trial  was  added. 
The  result  is  that  when  the  report  of  the  referee  came  in, 
covering  the  whole  issue  by  findings  of  fact  and  conclusions 
of  law  separately  stated,  the  report  stood  as  the  decision  of  the 
court,  and  judgment  might  have  been  entered  thereon  for  the 
plaintiff  in  the  same  manner  as  if  the  trial  had  been  by  the 
court.     The  language  of  the  statute  is  too  plain  to  permit 
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quibbling  about  it,  and  applied  to  the  present  controversy 
gives  the  following  equation : 

Report  of  referee  =  decision  of  the  court. 

How  could  the  defendant  avoid  judgment  against  him  on  the 
report? 

The  defendant  might  desire  to  attack  the  report  without 
asking  for  a  reexamination  of  the  facts.  If  so,  he  could  file  a 
motion  stating  the  grounds.  If  the  motion  were  denied  and 
the  report  confirmed,  an  appeal  would  lie  from  the  order  under 
the  fourth  clause  of  the  second  subdivision  of  section  565  of 
the  code : 

"The  supreme  court  may  (also)  reverse,  vacate  or  modify  any  of  the 
following  orders  of  the  district  court  or  a  judge  thereof,  or  of  any  other 
court  of  record,  except  a  probate  court.  .  .  .  Second — An  order  that 
discharges,  vacates  or  modifies  a  provisional  ^remedy;  or  that  grants, 
refuses,  vacates  or  modifies  an  injunction;  or  that  g^rants  or  refuses  a 
new  trial ;  or  that  confirms  or  refuses  to  confirm  the  report  of  a  referee ; 
or  that  sustains  or  overrules  a  demurrer."     (Gen.  Stat.  1915,  §  7469.) 

If  the  defendant  desired  a  reexamination  of  the  issues  of 
fact,  his  remedy  was  by  motion  for  a  new  trial.  Section  305 
of  the  code  tells  what  a  new  trial  is  and  for  what  causes  a  new 
trial  should  be  granted.  The  statute  uses  the  three  expres- 
sions— "verdict  by  a  jury,  report  of  a  referee,  or  a  decision  by 
the  court." 

When  must  the  motion  for  a  new  trial  be  filed?  Under  the 
old  code  (§308),  there  were  two  time  limitations — ^within 
three  days,  and  at  the  same  term  of  court.  (Gen.  Stat.  1901, 
§  4756.)  Under  the  new  code  there  is  but  one  time  limitation 
— within  three  days  (§306).  Within  three  days  of  what? 
The  old  code  used  the  three  expressions — verdict,  report,  de- 
cision. The  new  code  says,  "after  the  verdict  or  decision  is 
rendered." 

It  is  not  disputed  that  the  word  "decision"  includes  the  de- 
cision of  the  court  when  the  trial  is  by  the  court.  When  a 
cause  is  tried  by  the  court,  the  announcement  of  findings  of 
fact  and  conclusions  of  law  constitutes  the  decision  of  the  court, 
within  the  meaning  of  the  code  provision  requiring  a  motion 
for  a  new  trial  to  be  filed  within  three  days.  (Brubaker  v. 
Brtibaker,  74  Kan.  220,  222,  86  Pac.  455.)  Under  section  300 
of  the  code,  the  report  of  a  referee,  determining  the  issues  by 
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findings  of  fact  and  conclusions  of  law  separately  stated, 
"stands  as  the  decision  of  the  court,"  and  the  first  term  of  the 
equation  stated  above  may  be  substituted  for  its  equivalent 
in  section  306.  The  word  "verdict*  as  used  in  section  306  in- 
cludes the  report  of  a  referee,  when  the  issues  of  fact  only  are 
referred.  There  are  two  kinds  of  verdict,  general  and  special 
(§  294),  and  if  the  issues  determined  by  either  kind  are  to  be 
reexamined,  it  must  be  on  motion  for  a  new  trial  made  within 
three  days  after  the  verdict  is  returned.  But  by  express  pro- 
vision of  section  300,  "when  the  referee  is  to  report  the  facts 
the  report  has  the  effect  of  a  special  verdict." 

The  result  of  the  foregoing  is  that  the  time  limitation  of 
three  days  contained  in  section  306  covers  every  form  of  trial, 
whether  by  jury,  by  referee,  or  by  the  court,  and  in  case  of 
trial  by  a  referee  must  be  computed  from  the  time  the  report 
is  filed. 

If  a  review  of  the  action  of  the  court  in  disposing  of  a  mo- 
tion for  a  new  trial  leveled  against  the  report  of  a  referee  be 
desired,  an  appeal  may  be  taken,  not  under  the  fourth,  but 
under  the  third  clause  of  the  second  subdivision  of  section  565 
of  the  code. 

It  is  said  that  this  court  has  declared  the  law  to  be  that  the 
report  of  a  referee  has  no  force  or  effect  until  confirmed  by 
the  court;  that  because  of  these  declarations,  the  report  of  a 
referee  is  nothing  at  all,  does  not  possess  sufficient  potentiality 
to  invite  attack  by  motion  for  a  new  trial,  until  acted  on  and 
approved  by  the  court;  and  that  section  308  of  the  old  code  was 
amended  and  given  its  present  form  to  comply  with  the  decla- 
rations of  this  court.  The  declarations  referred  to  are  the  fol- 
lowing : 

"His  [a  referee's]  report  has  no  force  or  effect  until  it  is  confirmed  by 
the  court."     (KeUey  v,  Schreiber,  82  Kan.  403,  406,  108  Pac.  816.) 

"In  general,  the  findings  [of  a  referee]  do  not  become  binding  until 
they  have  received  the  approval  of  the  court.  (17  Encyc.  PI.  &  Pr. 
1054.)"     (Bavk  v.  Showers,  65  Kan.  431,  434,  70  Pac.  332.) 

The  statement  contained  in  the  opinion  in  the  Kelley  case 
was  not  published  until  ]VIay,  1910,  and  consequently  could 
not  have  influenced  the  legislature  when  it  was  amending  the 
code  at  the  session  of  1909.  The  statement  contained  in  the 
bank  case  was  scarcely  definite  enough  to  induce  the  legisla- 
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ture  to  make  a  special  exception  with  regard  to  the  time  for 
filing  motions  for  new  trials  in  cases  tried  before  referees.  If 
the  legislature  had  intended  to  render  the  report  of  a  referee 
a  nonentity  until  confirmed  by  the  court,  it  would  have 
amended  section  293  of  the  old  code,  which  gave  a  report 
on  the  whole  issue  the  effect  of  a  decision  by  tiie  court,  and 
which  gave  a  report  on  the  facts  the  effect  of  a  special  verdict 
by  a  jury.  Instead  of  this,  the  legislature  enlarged  the  power 
of  a  referee,  conformed  the  section  to  the  new  practice 
abolishing  exceptions,  and  continued  in  force  the  provisions 
relating  to  the  status  and  effect  of  a  referee's  report  (§  300.) 
As  indicated  above,  the  new  section,  relating  to  the  time  within 
which  a  motion  for  a  new  trial  must  be  filed  (§  306),  does,  in 
apt  and  succinct  terms,  apply  to  the  report  of  a  referee,  and 
manifestly  the  sole  object  of  the  amendment  was  merely  to 
get  rid  of  the  necessity  of  filing  the  motion  for  a  new  trial  at 
the  same  term  of  court  as  the  decision. 

In  this  state  ''repeals  by  implication"  are  not  favored,  and 
the  court  ought  not  to  be  held  to  have  stricken  from  the  code 
an  important  part  of  an  imi)ortant  section  by  a  remark  which 
did  not  refer  to  the  section,  which  was  inserted  in  tiie  opinion 
of  the  court  by  way  of  argument  and  illustraticm  only,  and 
which  was  not  essential  to  the  decision.  The  statement  made 
by  the  writer  of  the  opinion  in  the  bank  case  cited  the  au- 
thority on  which  it  was  based.  An  examination  of  the  text 
referred  to  shows  that  it  was  discussing  the  reports  of  masters 
and  commissioners  in  equity  cases  under  chancery  practice. 
The  cases  cited  to  sustain  the  text  were  all  cases  of  the  char- 
acter indicated.  If  the  writer  of  the  opinion  had  looked  a  few 
pages  further  in  the  same  textbook,  he  would  have  discovered 
matter  relating  specifically  to  referees,  and  to  the  subject  he 
was  discussing: 

"By  the  statutes  of  some  states  the  report  of  a  referee  upon  the  whole 
issue  stands  as  a  decision  of  the  court,  and  judgment  may  be  entered  - 
thereon  in  the  same  manner  as  if  the  action  had  been  tried  by  the  court." 
(17  Encyc.  PI.  &  Pr.  1074.) 

Standing  alone,  the  statement  contained  in  the  opinion  in 
the  Kelley  case  would  be  too  broad,  but  the  most  cursory  read- 
ing of  the  opinion  discloses  that  the  court  had  no  thought  of 
impairing  the  force  of  section  300  of  the  code.    The  context 
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makes  it  perfectly  clear  that  the  purpose  was  to  illustrate  the 
distinction  between  the  court  and  a  referee  as  an  organ  of  the 
-court,  whose  work  the  court  has  power  to  supervise,  modify, 
api»rove,  or  set  aside. 

It  is  said  that  the  statute  does  not  provide  that  the  report  of 
a  referee  shall  constitute  the  judgment  of  the  court,  and  so 
make  the  referee  a  deputy  judge.  Certainly  not.  The  report 
of  a  referee  is  merely  placed  on  the  footing  of  the  special  ver- 
dict of  a  jury,  or  of  findings  of  fact  and  conclusions  of  law 
stated  by  the  court.  It  still  takes  judicial  action  by  the  court 
to  bring  into  existence  that  distinctive  thing  which  constitutes 
the  final  determination  of  the  rigfalts  of  the  parties,  the  judg- 
ment in  the  case. 

When  the  trial  is  by  the  court,  and  the  icourt  states  findings 
of  fact  and  conclusions  of  law,  that  constitutes  the  decision  of 
the  court  within  the  meaning  of  the  statute  relating  to  new 
trials,  but  not  the  final  judgment.  Judgment  may  or  may  not 
be  rendered  at  the  time  the  findings  of  fact  and  conclusions 
of  law  are  returned.  So  with  the  report  of  a  referee.  When 
the  report  comes  in,  the  court  does  not  proceed  to  reexamine 
the  faets,  or  tinker  with  the  fmdings,  any  more  than  it  would 
if  it  had  stated  the  findings  itself.  The  facts  are  established 
by  the  report,  which  without  more  stands  as  the  decision  of 
the  court  on  the  facts,  and  judgment  may  be  entered  as  on  a 
decision  made  by  the  court  itself  in  a  trial  by  the  court.  If 
a  reexamination  of  the  facts  be  desired,  the  motion  for  a  new 
trial  must  be  filed  within  three  days. 

The  defendant  refers  to  the  case  of  Alexander  v.  Clarkson, 
96  Kan.  174,  150  Pac.  576.  In  that  case  the  report  of  the 
referee  was  filed  on  October  14,  1912,  and  was  approved  by 
the  court  on  June  16,  1913.  On  September  19,  1913,  the  court 
directed  that  a  decree  be  prepared  according  to  the  referee's 
report  theretofore  made  and  approved.  On  March  6,  1914, 
the  court  approved  a  journal  entry  which  recited  "that  this 
judgment  be  and  it  is  hereby  made  and  entered  as  of  Septem- 
ber 19,  1913."  (p.  179.)  The  motion  for  a  new  trial  was 
filed  on  March  7,  1914.  The  defendants,  who  were  appellees, 
insisted  that  the  motion  for  a  new  trial  should  have  been  filed 
within  three  days  after  the  rendition  of  judgment  on  Septem- 
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ber  19,  1913.  The  plaintiff  contended  that  the  judgment  was 
not  rendered  until  March  6,  1914.  It  was  sufficient  for  the 
purpose  of  the  decision,  holding  that  the  motion  for  a  new 
trial  was  filed  too  late,  to  go  back  to  the  decision  of  the  district 
court  approving  the  referee's  report  oA  June  16,  1913. 

On  March  18,  1916,  when  the  district  court  denied  the  mo- 
tion for  a  new  trial,  granted  the  motion  to  confirm  the  report, 
and  rendered  judgment,  it  attempted  to  follow  the  practice 
when  a  jury  is  called  in  an  advisory  capacity,  and  "adopted" 
the  report  of  the  referee  as  the  findings  and  decision  of  the 
court.  This  action  of  the  court  was  supererogatory.  The  re- 
port of  the  referee  was  not  an  orphan.  It  stood  as  the  decision 
of  the  court  by  virtue  of  the  statute,  and  the  court  could  not 
add  anything  by  adoption  proceedings. 
^  The  appeal  is  dismissed. 


No.  21,602. 

The  State  of  Kansas,  ex  rel.  Ross  McCormick,  as  County 
Attorney,  etc..  Plaintiff,  v.  J.  B.  Fishback,  Defendant. 

SYLLABUS  BY  THE  COURT. 

1.  Ouster — Clerk  of  City  Court — Retaining  Fees  and  CoUection» — Pe^ 
tition  States  Cause  of  Action,  A  petition  which  alleges  facts  sufficient 
to  show  that,  under  section  8810  of  the  General  Statutes  of  1915,  it 
was  the  legal  duty  of  the  clerk  of  the  city  court  of  Wichita  to  pay  into 
the  county  treasury  certain  costs  that  had  been  collected  by  him,  and 
which  alleges  a  willful  failure  to  perform  that  duty,  states  a  cause 
of  action  under  section  7608  of  the  General  Statutes  of  1915. 

2.  Same — Misunderstanding  of  Statute — No  Defense  to  Ouster  Proceed- 
ings,  A  misunderstanding  of  the  operation  of  section  8310  of  the 
General  Statutes  of  1915  and  of  chapter  133  of  the  Laws  of  1917,  when 
neither  statute  is  complied  with,  is  not  a  sufficient  excuse  on  the  part 
of  the  clerk  of  the  city  court  of  Wichita  for  his  failure  to  pay  to  the 
county  treasurer  costs  that  should  have  been  so  paid  on  the  first  Mon- 
day of  August,  1917. 

3.  Same — Former  Prosecution  for  StniiUir  Offense — Matters  Res  Judi- 
cata. A  judgment  rendered  in  favor  of  an  officer  in  an  action  prose- 
cuted under  section  7603  of  the  General  Statutes  of  1915  is  a  bar  to 
any  further  prosecution  under  that  statute  as  to  all  acts  that  were 
included  in  the  petition  at  the  time  it  was  filed,  but  it  is  not  a  bar  to 
a  prosecution  for  acts  which  occurred  after  the  petition  was  filed, 
which  were  not  included  therein,  and  which  were  not  passed  on  in  the 
action.  ^  j 
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Original  proceeding  of  ouster.  Opinion  filed  December  8, 
1917.    Judgment  for  plaintiff. 

Ross  McCormick,  county  attorney,  Glenn  Porter,  deputy 
county  attorney,  and  Thomas  E.  Elcock,  assistant  county  at- 
torney, for  the  plaintiff. 

0.  H.  Bentley,  and  E.  L.  Foulke,  both  of  Wichita,  for  the  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

Makshall,  J.  :  This  is  an  original  proceeding  in  this  court, 
brought  under  section  7603  of  the  General  Statutes  of  1915, 
to  remove  the  defendant  from  the  office  of  clerk  of  the  city 
court  of  Wichita  in  Wichita  City  township  in  Sedgwick  county, 
for  failure  to  pay  over  to  the  county  treasurer  of  Sedgwick 
county,  on  the  first  Monday  in  August  1917,  the  sum  of  $401.70, 
costs  that  should  have  been  paid  to  the  county  treasurer 
on  that  day,  as  directed  by  section  3310  of  the  General  Statutes 
of  1915. 

1.  The  petition,  among  other  things,  alleges — 

"That  on  the  6th  of  August,  the  same  being  the  1st  Monday  in  the 
month  of  August,  1917,  said  J.  B.  Fishback,  as  Clerk  of  the  City  Court 
as  aforesaid,  had  in  his  possession  and  under  his  control,  or  should 
have  had  in  his  possession  and  under  his  control,  the  sum  of  $401.70, 
the  same  being  fees  and  costs  collected  by  the  said  J.  B.  Fishback  during 
the  month  of  July,  1917,  and  prior  thereto  in  civil  and  criminal  cases  in 
the  office  of  the  Clerk  of  the  City  Court  as  aforesaid,  and  that  the  same 
was  not  fees  due  witnesses  or  jurors  in  said  cases;  that  on  the  said 
6th  day  of  August,  the  same  being  the  1st  Monday  in  August,  1917,  the 
said  J.  B.  Fishback  had  willfully  failed,  neglected  and  refused  to  pay 
over  to  the  County  Treasurer  of  Sedgwick  County,  Kansas,  the  said  sum 
of  $401.70,  fees  and  costs  collected  by  said  J.  B.  Fishback,  as  aforesaid. 

''That  said  sum  of  money  was  collected  by  the  said  defendant,  J.  B. 
Fishback,  during  the  month  of  July,  1917,  and  prior  thereto,  and  that 
on  the  said  6th  day  of  August,  1917,  it  thereupon  became  the  duty  en- 
joined by  law  on  the  said  J.  B.  Fishback,  to  pay  over  such  sum  of  $401.70, 
then  in  his  hands,  and  held  by  him  as  aforesaid,  into  the  county  treas- 
ury of  Sedgwick  County,  Kansas." 

The  defendant  demurs  to  the  petition  and  moves  to  quash  it, 
to  set  it  aside,  and  to  hold  it  for  naught  on  the  ground  that  the 
petition  doe^  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 
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Section  3310  of  the  General  Statutes  of  1915  reads : 

"In  all  causes,  civil  or  criminal,  brought  in  said  court  [the  city  court  of 
Wichita],  there  shall  be  taxed  therein  the  same  fees  as  are  allowed  by 
law  in  such  cases  before  justices  of  the  peace  in  this  state,  and  when 
the  same  are  collected  they  shall  be  paid  by  the  clerk  of  said  court,  on 
the  first  Monday  in  each  month,  to  the  county  treasurer  of  Sedgwick 
county,  Kansas,  and  all  such  costs  and  fees  shall  be  collected  as  is  pro- 
vided by  law  for  the  collection  of  costs  in  justice  courts  of  this  state, 
and  said  county  treasurer  shall  credit  the  same  to  the  county  funds,  and 
give  duplicate  receipts  for  the  same,  one  of  which  shall  on  the  same  day 
be  deposited  with  the  county  clerk  by  the  clerk  of  said  court,  together 
with  a  detailed  statement  of  the  items  of  costs,  the  title  of  the  case  in 
which  they  were  paid,  and  the  name  of  the  parties  paying  the  same: 
Providing,  That  no  fees  of  witnesses  or  jurors  shall  be  so  deposited,  but 
shall  be  paid  by  the  clerk  of  said  court  to  the  parties  to  whom  they  are 
due." 

Section  7603  of  the  General  Statutes  of  1915  reads,  in  part, 
as  follows : 

"Every  person  holding  any  office  of  trust  or  profit,  under  and  by  virtue 
of  any  of  the  laws  of  the  state  of  Kansas,  either  state,  district,  county, 
township  or  city  office,  who  shall  willfully  misconduct  himself  in  office, 
or  who  shall  willfully  neglect  to  perform  any  duty  enjoined  upon  such 
officer  by  any  of  the  laws  of  the  state  of  Kansas,  .  .  .  shall  forfeit 
his  office  and  shall  be  ousted  from  such  office  in  the  manner  hereinafter 
provided." 

The  petition  alleges  facts  sufficient  to  show  a  legal  duty  on 
the  part  of  the  defendant  to  pay  to  the  county  treasurer  the 
money  in  his  hands  belonging  to  Sedgwick  county,  and  also 
alleges  the  willful  failure  of  the  defendant  to  perform  that 
duty.  The  petition  states  a  cause  of  action.  The  demurrer  is 
overruled  and  the  motion  to  quash  is  denied. 

2.  As  an  excuse  for  his  failure  to  pay  the  money  to  the 
county  treasurer  on  the  6th  day  of  Au^st,  the  defendant,  in 
substance,  alleges  that  because  of  a  misunderstanding  of  section 
8310  of  the  General  Statutes  of  1915  and  of  chapter  133  of  the 
Laws  of  1917,  confusion  arose  concerning  the  time  of  making 
payments  to  the  county  treasurer,  and,  in  substance,  further 
alleges  that  the  matters  and  things  of  which  complaint  is  made 
in  the  petition  arose  out  of  that  confusion. 

Section  3310  of  the  General  Statutes  of  1915  requires  that 
the  money  shall  be  paid  to  the  county  treasurer  on  the  first  Mon- 
day of  each  month.  Chapter  133  of  the  Laws  of  1917  requires 
that  all  money  received  shall  be  deposited  with  the  county  treas- 
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urer  daily,  and  that  all  disbursements  shall  be  made  by  check  on 
the  county  treasurer.  The  evidence  discloses  that  the  defend- 
ant did  not  comply  with  either  of  these  statutes.  If  all  money 
received  had  been  deposited  daily  with  the  coimty  treasurer, 
when  the  first  Monday  of  the  month  came  all  the  money  then 
due  the  county  would  be  in  the  hands  of  the  county  treasurer, 
and  no  shortage  could  arise.  Confusion  arising  out  of  a  mis- 
understanding of  the  operation  of  these  statutes  is  not  an 
excuse  for  failure  to  pay  the  amount  that  was  due  the  county 
on  the  6th  day  of  August,  1917. 

3.  The  defendant  in  his  answer  sets  up,  as  a  bar  to  the 
prosecution  of  this  action,  a  judgment  rendered  in  his  favor  on 
July  21,  1917,  in  an  action  in  the  district  court  of  Sedgwick 
county,  which  action  had  been  commenced  on  July  2, 1917,  and 
in  which  the  state  of  Kansas,  on  the  relation  of  Ross  Mc- 
Cormick,  county  attorney  of  Sedgwick  county,  sought  to  oust 
the  defendant  from  the  office  of  clerk  of  the  city  court  of 
Wichita.  The  first  petition,  filed  in  that  action  on  July  2, 1917, 
aOeged  that  there  was  $4,080.65  in  the  hands  of  the  defendant 
on  June  30,  1917,  and  that  the  defendant  failed  to  pay  that 
amount  to  the  county  treasurer  of  Sedgwick  county  as  directed 
by  law.  The  defendant  f^led  a  motion  to  quash  that  petition, 
and  the  plaintiff,  on  July  13,  1917,  filed  an  amended  petition, 
and,  on  July  20,  1917,  filed  another  amended  petition.  In  the 
last  amended  petition  the  plaintiff  alleged  that  on  June  30, 
1917,  there  was  $4,080.65  in  the  defendant's  hands  which  had 
been  received  and  collected  from  various  sources  prior  to  June 
30,  1916,  and  which  he  failed  to  pay  into  the  county  treasury. 
The  court  sustained  a  motion  to  quash  that  amended  petition. 
The  plaintiff  stood  on  the  petition,  and  judgment  was  rendered 
in  favor  of  the  defendant  for  costs. 

The  evidence  taken  by  a  commissioner  appointed  by  this 
court  shows  the  following  facts  : 

On  the  first  Monday  in  Ajugust,  1917,  $650.85  was  due  from 
the  defendant  to  the  county,  for  costs  ttiat  had  been  paid  in 
cases  that  had  been  closed  b^ore  that  day.  Nothing  was  then 
paid  by  the  defendant  to  the  county  treasurer.  On  August  8, 
1917,  J.  HL  Mcpherson,  county  auditor  of  Sedgwick  county, 
inresented  a  bill  to  the  defendant  for  the  amount  then  due  the 
county  and  asked  the  defendant  for  immediate  payment.  Noth- 
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ing  was  paid  until  August  15,  when  $249.15  was  paid.  In  Sep- 
tember, $900.88  additional  was  paid.  Those  amounts  covered 
all  that  was  due  the  county  at  the  time  the  last  payment  was 
made.  After  the  judgment  was  rendered  in  the  district  court, 
a  large  number  of  persons,  witnesses  and  jurors,  who  had  fees 
in  the  hands  of  the  defendant,  demanded  and  received  payment 
of  the  amounts  due  them.  On  August  6,  1917,  the  defendant 
did  not  have  in  his  hands  enough  money  to  pay  the  amount 
then  due  the  county  and  to  pay  those  to  whom  fees  were  due. 
He  obtained  from  outside  sources  a  part  of  the  money  neces- 
sary to  pay  these  amounts.  The  defendant  had,  to  some  ex- 
tent, commingled  the  funds  in  his  hands  as  clerk  of  the  city 
court  with  his  individual  money. 

There  is  nothing  in  the  evidence  to  show  that  the  defendant 
intended  to  embezzle  any  of  the  money  in  his  hands,  but  the 
only  conclusion  that  can  be  drawn  from  the  evidence  is  that 
he  did  not  have  suiRcient  money  to  pay  what  was  due  to  the 
county  treasurer  and  to  individuals.  Agents,  trustees,  receiv- 
ers, guardians,  executors  and  administrators,  and  public  offi- 
cers must  keep  the  trust  money  and  property  in  their  hands 
separate  and  apart  from  their  individual  money  and  property, 
or  abide  the  consequences. 

The  judgment  in  the  district  court  of  Sedgwick  county  is  a 
bar  to  all  matters  that  were  included  in  the  petition  in  that 
action,  but  nothing  that  occurred  after  Jime  30,  1917,  was  in- 
cluded in  that  petition  or  passed  on  in  that  action ;  therefore, 
that  judgment  is  not  a  bar  to  ansrthing  that  occurred  after 
June  30,  1917. 

In  the  city  court,  in  cases  that  were  closed  between  June  30 
and  August  1, 1917,  the  defendant  had  received  more  than  $100 
that  he  should  have  paid  into  the  county  treasury  on  the  6th 
day  of  August.  In  cases  that  were  closed  between  July  21, 
1917,  the  day  the  judgment  was  rendered  in  the  district  court, 
and  August  1, 1917,  the  defendant  had  received  more  than  $45 
that  should  have  been  paid  into  the  county  treasury  on  the 
6th  day  of  August.  These  amounts  were  included  in  the 
$401.70,  which  is  made  the  basis  of  this  action,  and  which  the 
defendant  admits  was  due  on  the  6th  day  of  August.  These 
several  amounts  were  included  in  the  demand  made  on  the  de- 
fendant by  the  county  auditor.    The  defendant's  failure  to 
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make  payment  on  the  6th  day  of  August  was  not  caused  by 
any  mistake  or  confusion  brought  about  by  a  misunderstand- 
ing of  the  law.  From  the  evidence,  the  conclusion  must  be 
drawn  that  the  failure  to  make  payment  was  intentional,  made 
so  by  the  fact  that  the  defendant  did  not  have  the  money  with 
which  to  make  payment,  but,  whether  he  had  the  money  or 
not,  pajrment  was  enjoined  on  him  by  law,  and  his  failure  to 
make  that  payment  subjects  him  to  this  proceeding. 

When  the  defendant  at  the  time  fixed  by  law  failed  to  pay 
the  amounts  that  had  been  received  by  him,  he  was  guilty  of 
willful  neglect  to  perform  the  duty  enjoined  on  him  by  section 
3310  of  the  General  Statutes  of  1915. 

Under  the  law,  the  conclusion  is  inevitable  that  the  defend- 
ant must  be  removed  from  the  oiRce  of  clerk  of  the  city  court 
of  Wichita  City  township  in  Sedgwick  county,  and  it  is  so 
ordered. 
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JANUARY  TERM,  1918. 


PRESENT: 
Hon.  WILLIAM  A.  JOHNSTON,  Chibp  Justice. 
Hon.  ROUSSEAU  A.  BURCH. 
Hon.  henry  F.  MASON, 
Hon.  SILAS  W.  PORTER, 
Hon.  JUDSON  S.  WEST, 
Hon.  JOHN  MARSHALL, 
Hon.  JOHN  S.  DAWSON, 


>  Justices. 


No.  20,969. 


George  B.  Murray,  Appellee,  v.  Charles  Murray  et  al., 
(Florence  Deming  et  al.,  Appellants). 

SYLLABUS  BY  THE  COURT. 

1.  PAimTiON — Deed  by  Wife — HuabaruTa  Interest  in  Deceased  Wife's 
Land,  A  wife  while  living  with  her  husband  in  this  state  deeded  to 
her  children  certain  land  owned  by  her,  the  husband  not  joining. 
Shortly  thereafter  the  wife  died,  and  fourteen  years  later  the  surviving 
husband  brought  this  action  for  partition,  the  land  not  having  been  the 
homestead  of  either,  nor  judicially  sold,  nor  necessary  for  the  pajnnent 
of  debts.  No  application  was  made  by  the  husband  to  the  probate 
court  for  allotment.  Held,  that  he  is  entitled  to  maintain  the  action 
(Gen.  Stat  1915,  §§  3831,  3860.) 

2.  Same.  The  plaintiff's  allegation,  that  the  wife  was  unduly  influenced 
to  make  the  deed,  is  immaterial,  as  she  could  not,  whether  unduly  in- 
fluenced or  not,  convey  his  interest  in  the  land  without  his  consent. 

3.  Same  —  Husband^ s  Interest  in  Deceased  Wife's  Land  —  Allotment 
by  Probate  Court,  By  virtue  of  sections  3831  and  3834  of  the  General 
Statutes  of  1915  one-half  in  value  of  such  land  vested  in  the  husband 
in  fee  simple  upon  the  death  of  the  wife,  the  allotment  provided  for  in 
such  sections  being  for  the  ascertainment  merely  and  not  for  the  vest- 
ing of  such  title. 

Appeal  from  Sherman  district  court;  Charles  I.  Sparks, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

C.  C.  Perdieu,  and  John  Hartzler,  both  of  Goodland,  for  the 
appellants. 
E.  F.  Murphy,  of  Goodland,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  This  case  involves  a  husband's  rights  in  land  of 
his  deceased  wife,  attempted  to  be  conveyed  by  her  alone  dur- 
ing their  marriage.  The  court  held  it  subject  to  partition  at 
the  suit  of  the  surviving  husband,  and  the  defendants  appeal. 

In  1906  Sarah  Murray  owned  the  land  in  controversy  and 
made  a  conveyance  thereof  without  joining  her  husband,  with 
whom  she  then  lived  in  Sherman  county.  She  died  there  in- 
testate during  the  same  year  and  an  administrator  of  h^r 
estate  was  appointed.  In  1914  this  action  was  begun.  It  is 
argued  that  it  is  barred  by  the  two-year  statute  of  limitations 
if  the  deed  by  the  wife  was  procured  by  fraud,  and  by  the  five- 
year  statute  because  within  that  period  no  application  was 
made  to  the  probate  court  to  allot  to  the  husband  his  share  of 
the  land.  But  the  main  defense  is  that  the  wife  owned  the 
land  in  her  own  right,  and  as  it  was  not  the  homestead  of  her- 
self or  husband  she  could  convey  it  without  his  joining  in  the 
deed. 

Section  6  of  article  15  of  the  constitution  of  this  state 
directs  the  legislature  to  provide  for  the  protection  of  the 
rights  of  women  in  acquiring  and  possessing  property  separate 
and  apart  from  the  husband.  The  descents  and  distributions 
act  (Gen.  Stat.  1915,  §  3831)  provides  that  one-half  in  value 
of  all  the  real  estate  in  which  the  husband  at  any  time  during 
the  marriage  had  an  interest,  which  has  not  been  sold  on  exe- 
cution or  other  judicial  sale  and  is  not  necessary  for  the  pay- 
ment of  debts,  and  of  which  the  wife  has  made  no  conveyance, 
shall,  under  the  direction  of  the  probate  court,  be  set  apart  by 
the  executors  as  her  property  in  fee  simple  upon  the  death  of 
the  husband,  if  she  survive  him.  Section  3833  of  the  General 
'  Statutes  of  1915  provides  that  such  allotment  may  be  made  by 
the  commissioners  within  five  years  after  the  death  of  the 
husband.    Section  3850  is  as  follows : 

"AH  the  provisions  hereinbefore  made  in  relation  to  the  widow  of  a 
deceased  husband  shall  be  applicable  to  the  husband  of  a  deceased  wife. 
Each  is  entitled  to  the  same  rights  or  portion  in  the  estate  of  the  other, 
and  like  interests  shall  in  the  same  manner  descend  to  their  respective 
heirs.    The  estates  of  dower  and  by  courtesy  are  abolished.'* 

It  has  been  difficult  to  find  a  name  for  the  interest  the  wife 
has  in  her  husband's  real  estate  apart  from  the  homestead.    In 
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Bvseiibark  v.  Buaenhark,  33  Kan.  572,  7  Pac.  245,  it  was  said 
that  it  is  inchoate  and  uncertain,  but  possesses  the  element  of 
property  to  such  a  degree  that  she  could  maintain  an  action 
during  the  life  of  her  husband  to  prevent  its  wrongful  aliena-^ 
tion.  In  Munger  v.  BaMridge,  41  Kan.  236,  243,  this  interest 
was  said  to  be  a  contingent  one,  but  unquestionably  property. 
In  Buffington  v.  Groavenor,  46  Kan.  730,  27  Pac.  137,  it  was 
spoken  of,  not  as  an  estate,  but  as  a  mere  possibility  depending 
upon  the  death  of  the  husband,  or  whether  he  had  divested 
himself  of  the  title  prior  to  his  death.  In  his  brief  in  the  case 
of  Jenkins  v.  Dewey,  49  Kan.  49,  30  Pac.  114,  the  late  Mr. 
Ware  suggested  as  a  proper  name  the  ^'Kansas  Marriage 
Right."  In  Nagle  v.  Tiepennan,  74  Kan.  32,  85  Pac.  941,  the 
interest  was  declared  (page  41)  to  be  quite  analogous  to  that 
of  an  heir.  It  was  said  (page  43)  that  section  3831  at  most 
creates  an  interest  in  the  husband's  real  estate  which  attaches, 
not  during  his  lifetime,  but  upon  his  death.  In  a  dissenting 
opinion,  Mr.  Justice  Greene  discussed  the  nature  of  this  in- 
terest and  insisted  that  it  is  a  present  property  interest,  not  an 
estate  which  ripens  into  an  estate  only  upon  the  husband's 
death.  The  same  Justice  in  writing  the  opinion  in  McKelvey 
V.  McKelvey,  75  Kan.  325,  89  Pac.  663,  wrote  in  paragraph  two 
of  the  syllabus,  thus : 

"The  interest  given  by  statute  to  a  wife  in  the  real  estate  of  her  de- 
ceased husband  is  not  an  inheritance,     .     .     ." 

In  the  opinion  it  was  said : 

"The  interest  which  the  statute  grives  to  the  wife  in  the  real  estate  of 
her  husband  during  his  life  is  not  easily  classified  or  defined.  Because  of 
this  difficulty  it  has  been  thought  by  some  to  be  in  its  nature  an  inherit- 
ance, and  such  a  suggrestion  may  be  found  in  some  of  the  opinions  of  this 
court.  But  practically  the  entire  trend  of  the  decisions  of  this  court  is 
to  treat  it  as  a  present  existing  interest — one  which  the  wife  may  pro- 
tect by  an  appropriate  action  during  the  life  of  the  husband  and  against 
his  wrongful  acts.  (Citing  authorities.)  The  wife's  interest  does  not  de- 
pend for  its  inception  upon  the  death  of  the  husband,  as  an  inheritance 
would,  but  springs  into  existence  by  operation  of  law  upon  a  concurrence 
of  seizin  and  the  marriage  relation."    (p.  329.) 

Speaking  of  the  provisions  of  section  3831,  touching  the  set- 
ting apart  by  the  probate  court,  this  language. was  used: 

"And  the  only  control  exercised  by  the  probate  court  or  the  executor 
or  administrator  over  the  wife's  interest  in  the  real  estate  owned  by  her 
husband  at  the  time  of  his  death  is  to  ascertain  its  value  and  set  it  apart 
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to  the  widow — not  as  an  heir  of  her  deceased  husband,  but  as  her 
separate  and  absolute  property  in  fee  simple.    And  since  this  interest 
does  not  come  to  her  by  inheritance  it  is  not  a  bar  to  her  recovery  that 
her  husband  parted  with  his  title  in  such  a  fraudulent  manner  that  ^ 
neither  he  nor  his  heirs  can  recover  it.'^   (p.  329.) 

But  it  is  argued  by  counsel  for  the  defendantgf  with  much 
plausibility  and  consistency  that  because  section  6160  provides 
that  the  property  which  a  woman  owns  at  the  time  of  her  mar- 
riage, or  which  shall  come  to  her  by  descent,  devise,  or  bequest, 
or  the  gift  of  any  person  except  her  husband,  "shall  remain  her 
sole  and  separate  property,  notwithstanding  her  marriage,  and 
not  be  subject  to  the  disposal  of  her  husband  or  liable  for  his 
debts,"  and  because  section  6161  provides  that  she  may,  dur- 
ing marriage,  convey  her  real  property  in  the  same  manner 
and  to  the  same  extent  as  a  married  man  may,  the  inten- 
tion of  the  legislature  was  to  enable  the  wife  to  dispose  of  her 
real  estate  by  deed,  in  which  instrument  it  was  not  intended  to 
be  necessary  for  the  husband  to  join.    Their  brief  says : 

"We  believe  that  it  was  the  intention  of  the  makers  of  our  constitu- 
tion that  the  wife's  separate  property  should  be  absolutely  under  her 
control  to  do  with  as  she  pleased.'' 

But  this  theory,  pursuasive  as  it  may  be,  ignores  the  require- 
ment of  section  3831  to  set  apart  the  undisposed-of  property  to 
the  survivor  in  fee  simple.  While  it  is  true  that  no  express 
language  is  found  in  the  statute  that  this  shall  be  inherited  by 
or  become  the  property  of  such  survivor,  stiD  the  only  possible 
effect  to  be  given  to  the  language  used  is  that  whatever  portion 
of  the  land  the  survivor  may  rightfully  be  allotted  comes  to 
him  as  a  fee-simple  owner,  the  allotment  manifestly  being  for 
the  mere  ascertainment  of  its  identity  and  not  as  a  source  of 
title.  The  title  does  not  come  because  the  allotment  is  made, 
but  the  allotment  is  made  because  the  title  has  come.  There  is 
nothing  in  section  6160  or  6161  that  really  goes  counter  to  this 
provision,  and  giving  all  the  various  sections  relating  to  the 
matter  their  proper  significance,  it  must  be  held,  in  accordance 
with  the  former  rulings  in  the  cases  already  mentioned,  that 
the  plaintiff  is  entitled  to  maintain  his  action  to  have  parti- 
tioned to  him  his  part  of  the  land  formerly  owned  by  his  de- 
ceased wife,  in  the  conveyance  of  which  he  did  not  join. 

Whfle  he  alleges  in  his  petition  that  she  was  unduly  influ- 
enced to  make  the  deed,  that  is  not  material,  for  she  could  not 
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by  such  conveyance,  whether  unduly  influenced  or  not,  deprive 
her  surviving  husband  of  his  fee-simple  interest  in  the  land  in 
question. 
It  follows,  therefore,  that  the  judgment  must  be  affirmed. 


No.  20,970. 

Albert  Zuspann  and  R.  B.  Zuspann,  Appellants,  v.  Moses  A. 
Roy  and  Elizabeth  E.  Roy,  AppeUees. 

SYLLABUS  BY  THE  COURT. 

1.  Deed— Breach  of  Warranty  against  Encumbrancea — Mutual  Mistake 
in  Deed — Presumptions — Instru/^tions,  In  an  action  for  damages 
caused  by  a  breach  of  a  warranty  against  encumbrances,  contained 
in  a  warranty  deed,  where  the  defense  is  that  the  deed  does  not  eicpress 
the  contract  of  the  parties,  that  the  warranty  against  encumbrances 
was  inserted  in  the  deed  by  the  mutual  mistake  of  the  parties  thereto, 
and  that  the  contract  was  that  the  grantee  in  the  deed  should  assume 
and  pay  the  encumbrances,  it  is  not  error  for  the  court  to  instruct  the 
jury  that  the  deed  is  presumed  to  contain  the  whole  of  the  contract, 
but  that  this  presumption  may  be  overcome  by  evidence  which  incon- 
trovertibly  establishes  that  a  covenant  to  assume  and  pay  the  encum- 
brances was  omitted  by  mistake,  and  that  the  mistake  was  the  mutual 
mistake  of  both  the  parties  to  the  deed. 

2.  Same — Instru^stions.  In  such  an  action,  it  is  not  prejudicial  error  for 
the  court  to  fail  to  instruct  the  jury  that  the  execution  of  the  deed  and 
the  existence  of  the  encumbrances  are  admitted,  where  it  conclusively 
appears  that  neither  of  these  facts  was  questioned  during  the  trial. 

3.  Same — Deed — Mutual  Mistake  May  be  Shown,  A  mutual  mistake  in 
a  deed  conveying  real  property  may  be  shown,  although  the  parties 
thereto  did  not,  before  it  was  signed,  carefully  examine  it  to  ascertain 
whether  it  expressed  their  agreement. 

4.  Same — Mutual  Mistake  Defined.  A  mutual  mistake  in  a  written  con- 
tract is  one  that  is  made  by  all  the  parties  thereto. 

5.  Trial — Instructions  Construed  as  a  Whole,  If  instructions,  where 
considered  together,  do  not  appear  to  be  erroneous,  a  judgment  based 
thereon  will  not  be  reversed. 

Appeal  from  Sherman  district  court;  Charles  I.  Sparks, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

John  Hartzler,  of  Goodland,  for  the  appellants. 
E.  F.  Murphy,  of  Goodland,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

MarshalIv  J. :  In  this  action  the  plaintiffs  seek  to  recover 
judgment  for  damages  caused  by  the  breach  of  a  warranty 
against  encumbrances,  and  for  damages  caused  by  false  and 
fraudulent  representations  made  concerning  a  well  on  real 
property  received  by  the  plaintiffs  in  exchange  for  other  prop- 
erty conveyed  by  them  to  the  defendants.  Judgment  was  ren- 
dered in  favor  of  the  defendants,  and  the  plaintiffs  appeal. 

The  petition  alleged  that  the  plaintiffs  exchanged  land  in 
Barry  county,  Missouri,  with  the  defendants,  for  real  property 
in  Sherman  county,  Kansas.  The  petition  set  out  twp  causes  of 
action.  In  the  first  cause  of  action,  the  petition  alleged  that  in- 
duded  in  the  real  prop^*ty  in  Sherman  county  were  three  lots 
with  a  house  thereon  in  Goodland ;  that  the  defendants,  in  the 
deed  conveying  the  Sherman  county  real  property  to  the  plain- 
tiffs, warranted  that  the  premises  were  free  and  clear  of  en- 
cumbrances ;  that  the  lots  in  Goodland  were  encumbered  by  a 
mortgage  to  iseeure  the  payment  of  $500  and  interest ;  that  the 
plaintiffs,  to  protect  their  title  to  the  lots,  were  compelled  to 
purchase  the  note  and  mortgage ;  and  that  they  were  damaged 
in  the  sum  of  $S68.  In  the  second  cause  of  action,  the  petition 
alleged  that  a  certain  half  section  of  real  property  conv^ed  to 
the  plaintiffs  was  improved ;  that — 

"The  plamtiif,  Albert  Zuspann,  made  an  examination  of  such  prem- 
ises in  company  wl^  defendant,  Moses  A.  Roy;  that  at  such  time  such 
defendant  represented,  pointing  to  a  weU  and  windmill  tower  on  such 
premises,  that  if  a  wheel  was  placed  on  such  tower,  and  connection  made 
with  the  pump  that  was  all  that  was  needed  and  that  the  well  would 
furnish  ample  and  sufficient  water  for  all  ordinary  purposes  on  such 
farm;" 

that  these  representations  were  false;  that  the  plaintiffs  be- 
lieved them  to  be  true  and  relied  on  them ;  and  that  they  were 
thereby  induced  to  make  the  exchange  of  lands. 

The  material  parts  of  the  answer  were  a  general  denial  and 
allegations  that  the  real  property  owned  and  exchanged  by  the 
plaintiffs  was  encumbered  by  mortgages;  that  a  part  of  the 
real  property  owned  and  exchanged  by  the  defendants  was  like- 
wise encumbered  by  mortgages ;  that  the  lots  in  Goodland  were 
encumbered  by  a  mortgage  for  $500 ;  that  it  had  been  agreed 
that  each  of  the  parties  would  assume  and  pay  the  encum- 

Digitized  by  VjOOQIC 


190 SUPREME  COURT  OF  KANSAS, 

Zuspann  v.  Roy. 

brances  on  the  real  property  received  by  him  in  the  exchange ; 
that  the  deed  from  the  defendants  to  the  plaintiffs  did  not  de- 
scribe nor  mention  the  mortgages  on  the  Sherman  county  land ; 
and  that — 

''By  oversight,  error,  mistake  and  omission  the  reservations  as  to  en- 
cumbrances on  that  part  of  said  real  property  as  was  at  the  time  en- 
cumbered by  mortgage  were  left  out  of  said  deed,  but  that  said  plain- 
tiffs, their  agrents  and  persons  acting  for  them  at  all  times  understood 
that  said  lands  were  to  be  conveyed  subject  to  said  encumbrances  and  all 
of  them." 

1.    The  sixth  instruction  to  the  jury  was  as  follows: 

"You  are  further  instructed  that  it  is  the  presumption  of  law  that  the 
deed  for  the*  lots  hereinbefore  referred  to  contained  the  agreement  of  the 
parties  thereto  concerning  said  conveyance  and  all  of  the  agreement. 
This  presumption  may  be  overcome  by  the  party  asserting  that  the  deed 
does  not  contain  all  of  the  agreement  but  the  burden  of  proving  such  is 
upon  the  party  making  such  assertion.  So  in  this  case  the  evidence 
must  establish  incontrovertibly  that  the  mistake  alleged  was  common  to 
both  parties,  in  other  words,  that  both  parties  understood  the  contract 
as  it  is  alleged  it  ought  to  have  been  expressed  and  as  in  fact  it  was  but 
for  the  mistake  alleged  in  reducing  it  to  writing  and  the  failure  to  insert 
the  reservation  as  to  the  assumption  of  the  mortgage." 

Two  complaints  are  made  of  this  instruction.  One  is  of  the 
first  two  sentences  of  the  instruction ;  the  other  is  of  the  last 
sentence.  The  instruction  cannot  be  properly  divided.  Each 
part  of  the  instruction  is  dependent  on  the  other  part  for  its 
meaning.  This  court  has  often  said  that  an  instruction,  or 
rather  all  of  the  instructions,  must  be  construed  as  a  whole. 
{Madey  v.  Swift  &  Co.,  101  Kan.  771,  168  Pac.  1105;  Murphy 
v.G<i8&  Oil  Co.,  96  Kan.  821,  325,  150  Pac.  581.) 

An  opinion  in  an  action  very  similar  to  the  one  now  under 
consideration  is  found  in  Stephenson  v.  Elliott,  53  Kan.  550, 
36  Pac.  980,  where  this  court  said : 

"Where  the  grantee  of  a  deed  enters  into  an  agreement  with  the 
grantor  that  he  will  assume  and  pay  all  of  the  mortgages  and  incum- 
brances on  the  land  conveyed  at  the  time  of  the  execution  of  the  deed,  but 
by  the  mutual  mistake  of  the  parties  the  deed  in  its  written  form  does 
not  express  this  contract,  equity  has  jurisdiction  to  reform  the  written 
instrument  so  as  to  conform  to  the  intention,  agreement  Itnd  under- 
standing of  the  parties."     (Syl.  HI.) 

There  was  no  error  in  the  instruction. 
2.    One  of  the  instructions  requested  by  the  plaintiffs  and 
refused  by  the  court  contained  the  following  lan^age  : 
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"The  defendants  admit  the  execution  of  such  deed  and  admit  that  such 
lots  were  so  encumbered  by  such  mortgrage,  but  allege  that  they  executed 
such  deed  by  mistake  believing  that  such  deed  excepted  such  incum- 
brance of  five  hundred  dollars  and  interest." 

The  court  did  not  instruct  the  jury  that  the  execution  of  the 
deed  was  admitted  nor  that  the  lots  in  Goodland  were  encum- 
bered, but  from  the  abstract  it  appears  that  neither  of  these 
facts  was  questioned  during  the  trial ;  therefore  no  prejudicial 
error  resulted  from  the  court's  not  instructing  the  jury  con- 
cerning the  admission  of  these  facts.  The  court  did  instruct 
the  jury  concerning  the  mistake  in  the  deed.  There  was  no 
error  in  not  giving  this  instruction  as  requested. 

3.  The  plaintiffs  complain  of  the  refusal  of  the  court  to 
instruct  the  jury  concerning  the  negligence  of  the  defendants 
in  signing  a  deed  that  did  not  express  the  contract  of  the  par- 
ties. If  the  defendants  had  read  the  deed  signed  by  them  and 
had  understood  it,  they  would  have  known  that  the  plaintiffs 
did  n*t  therein  assume  nor  agree  to  pay  the  mortgage  on  the 
lots  in  Goodland.  The  same  thing  may  be  said  of  every  writ- 
ten contract  which,  by  mistake,  contains  or  omits  to  contain 
pVovisions  on  which  the  parties  have  agreed,  and  which  they 
intend  shall  be  embraced  in  the  contract.  In  Stephenson  v. 
Elliott,  supra,  the  mistake  could  have  been  discovered  and 
avoided  if  the  parties  had  diligently  examined  the  written 
contract  before  they  signed  it. 

It  was  not  error  for  the  court  to  refuse  to  give  these  in- 
structions. 

4.  The  t)laintiffs  contend  that  "the  verdict  is  contrary  to 
the  evidence  in  regard  to  the  mistake  being  mutual."  The 
answer  to  this  contention  is  that  the  evidence  shows  that  the 
contract  between  the  plaintiffs  and  the  defendants  was  con- 
tained in  letters,  which  specifically  stated  that  each  party  was 
to  assume  and  pay  the  mortgages  on  the  real  estate  received  by 
him  in  the  exchange ;  that  by  a  mistake  made  by  some  person 
connected  with  the  transaction  the  deed  from  the  defendants 
to  the  plaintiffs  failed  to  recite  that  the  plaintiffs  assumed 
and  agreed  to  pay  the  mortgage  on  the  lots  in  Goodland ;  and 
that  the  deed  should  have  so  recited.  Whose  was  the  mistake? 
It  was  the  mistake  of  all  the  parties  connected  with  the  prep- 
aration of  the  deed.  This  contention  of  the  plaintiffs  is  with- 
out merit. 
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5.  The  plaintiffs  corilplain  of  another  instruction  given  to 
the  jury ;  that  instruction  was  as  follows : 

''Tou  are  instructed  that  when  one  represents  that  a  certain  well  is 
a  good  well  or  that  it  will  supply  plenty  of  water,  without  stating  the 
amount,  would  be  a  mere  expression  of  opinion  cm  the  part  of  the  person 
making  said  statement,  and  would  constitute  no  ground  for  the  allow- 
ance of  damages  in  case  the  same  were  untrue." 

This  instruction  must  be  considered  with  two  other  instruc- 
tions that  were  given.    They  were  as  follows : 

''The  plaintiff  in  this  case  for  one  of  his  causes  of  action  claims  that 
the  defendant  herein  made  certain  representations  to  him  regarding  a 
certain  w€|ll  located  upon  a  portion  of  the  real  estate  conveyed  to  plain- 
tiff herein  by  the  defendant  herein  in  the  trade  or  exchange  of  lands  re- 
ferred to  in  the  testimony.  Before  the  plaintiff  is  entitled  to  recover  for 
any  damages  for  any  representations  made  by  the  defendants  to  plain- 
tiff concerning  said  well,  you  must  ffaid  that  the  defendant  knew  said 
representations  to  be  false,  or  at  least  he  must  have'  made  them  without 
reasonable  grounds  for  believing  them  to  be  true.  The  representations 
must  be  of  such  a  character  as  are  likely  to  deceive  the  purchaser,  or 
must  be  made  with  intent  to  dec^ve  him.  The  representations  &ust  be 
relied  on  and  must  be  taken  as  true  by  the  purchaser  or  one  receiving 
land  in  exchange  to  stich  an  extent  as  that,  if  they  had  not  been  made,  he 
would  not  have  made  the  purchase  or  exchange.  • 

''You  are  further  instructed  that  if  you  find  the  plaintiff  is  entitled  to 
recover  upon  his  second  cause  of  action  herein,  the  measure  of  damages 
which  he  would  be  entitled  to  would  be  the  amount  that  it  would  take  to 
put  the  well,  in  controversy,  in  the  condition  that  it  was  ^presented  to 
the  plaintiff  to  be  in  by  the  defendant,  if  such  representations  were  so 
made,  or  in  case  it  could  not  be  so  repaired  then  and  in  such  a  case  the 
reiksonable  cost  of  drilling  and  making  a  new  well  in  the  same  vicinity  of 
the  old  well  and  similar  to  what  the  old  well  was  represented  to  be,  if 
any  representations  were  made  concerning  the  old  well,  but  in  any  event 
your  verdict  on  the  cause  of  action  cannot  exceed  the  sum  of  $150." 

When  these  instructions  are  read  together,  there  does  not 
appear  to  be  any  error  in  any  of  them.  By  these  instructions 
the  issue  pf  fraud  was  submitted  to  the  jury,  and  the  jury,  on 
conflicting  evidence,  found  there  was  no  fraud. 

The  judgment  is  affirmed. 
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No.  20,971. 

John  N.  Eagan  and  Bert  Donahey,  Appellees,  v.  Percy 
Murray  and  Emery  L.  Moore,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Sale  op  Jack — Breach  of  Warranty — Petition  States  Cause  of  Action, 
Ordinarily,  a  petition  which  narrates  several  distinct  breaches  of  a 
valid  contract  states  a  cause  of  action  with  sufficient  precision  against 
the  party  who  breached  the  contract,  although  the  prayer  may  be  for 
alternative  relief,  and  a  cause  of  action  so  pleaded  is  good  against  a 
demurrer. 

2.  Same  —  Breach  of  Warranty  —  Petition  —  Prayer  for  Relief.  The 
prayer  of  a  petition  is  merely  the  pleader's  idea  of  the  relief  to  which 
he  is  entitled ;  it  is  not  a  part  of  the  statement  of  the  cause  of  action ; 
and  if  the  cause  of  action  is  sufficiently  stated  and  suiReiently  proved, 
the  court  will  adjudge  and  decree  the  proper  legal  redress,  ¥^ch  may 
or  may  not  conform  in  whole  or  in  part  to  the  relief  prayed  for  by 
the  pleader. 

3.  Same — Breach  of  Warranty — Burden  of  Proof.  Where  a  vendor  sells 
a  chattel  to  a  vendee  upon  a  warranty  that  the  chattel  will  measure 
up  to  a  certain  standard  of  usefulness,  and  agrees  to  accept  a  return  of 
the  chattel  if  it  fails  in  the  matters  covered  by  the  warranty,  and 
where  the  facts  touching  the  alleged  failure  under  the  warranty  are 
within  the  knowledge  of  the  vendee,  or  readily  ascertainable  by  him, 
and  not  within  the  knowledge  of  the  vendor,  nor  readily  accessible  to 
him,  it  is  proper  for  the  court  to  impose  on  the  vendee  the  burden  of 
showing  that  the  chattel  did  not  measure  up  to  the  warranty. 

4.  SABfB — No  Prepidicial  Error  in  Record.  Errors  assigned  on  instruc-^ 
tions,  incompetency  of  evidence,  and  its  insufficiency  to  sustain  a  ver- 
dict, examined,  and  not  sustained. 

Appeal  from  Sherman  district  court;  Charles  I.  Sparks, 
jud^re.    Opinion  filed  January  12,  1918.    Affirmed. 

John  Hartzler,  and  C.  C.  Perdieu,  both  of  Goodland,  for  the 
appellants. 

I  E.  F.  Murphy,  of  Goodland,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiffs  recovered  judgment  against  the 
defendants  on  a  promissory  note  for  $300,  given  in  payment 
for  a  breeding  jack  which  plaintiffs  had  sold  to  the  defendant 
upon  a  warranty  that  it  would  beget  forty  per  cent  of  foals, 
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and  upon  an  agreement  to  take  back  the  animal  if  his  breeding 
record  did  not  fulfill  the  warranty.  The  contract  of  sale  was 
referred  to  in  the  promissory  note,  and  a  copy  of  the  contract 
was  attached  to  plaintiffs'  petition.  The  contract  also  pro- 
vided that  in  case  of  a  return  of  the  animal,  the  defendants 
were  to  turn  over  the  breeding  accounts  to  the  plaintiffs,  and 
to  return  the  animal  in  good  condition.  The  petition  alleged 
default  of  payment  of  the  note  and — 

"That  at  all  times  since  the  execution  and  delivery  of  said  note,  the 
said  defendants  and  each  of  them  have  at  all  times  failed,  neglected 
and  refused  and  still  refuse  to  either  pay  said  note,  or  to  deliver  said 
jack,  or  turn  over  said  accounts  to  the  plaintiffs,  or  either  of  them." 

The  prayer  was  for  judgment  on  the  note,  or  for  a  return 
of  the  jack  and  for  a  delivery  of  the  breeding  accounts  accord- 
ing to  the  contract. 

Defendants'  demurrer  to  plaintiffs'  petition  was  overruled, 
and  they  answered,  alleging  that  the  jack  did  not  beget  the 
guaranteed  percentage  of  foals;  that  the  plaintiffs  accepted 
a  return  of  the  animal;  and  that  copies  of  the  breeding  ac- 
counts were  delivered  to  plaintiffs.  The  plaintiffs'  reply 
denied  the  matters  pleaded  in  defendants'  answer. 

The  cause  was  tried  to  a  jury  and  a  general  verdict  for 
plaintiffs  was  rendered. 

Defendants  assign  error,  (1)  in  overuling  the  demurrer 
to  plaintiffs'  petition;  (2)  in  the  instructions;  (3)  in  admis- 
sion of  incompetent  evidence;  and  (4)  that  verdict  was  con- 
trary to  the  evidence. 

Touching  the  particular  point  raised  by  the  demurrer, 
defendants  contend  that  if  the  petition  stated  any  cause  of 
action  it  was  based  upon  two  conflicting  theories : 

"First — One  theory  is  the  enforcement  of  the  contract  and  recovery 
of  consideration  for  the  jack. 

"Second — The  rescission  of  the  contract  and  recovery  of  the  jack 
and  accounts." 

Neither  conflict  nor  inconsistency  appears.  The  petition 
pleaded  all  the  pertinent  facts — ^the  execution  of  the  note,  the 
contract  of  sale,  the  default  of  payment,  the  failure  to  return 
the  animal  and  to  turn  over  the  accounts.  Surely  such  a  peti- 
tion was  good  as  against  a  demurrer.  (The  State,  ex  rel,  v. 
Gerhards,  99  Kan.  462,  464,  162  Pac.  1149.)  The  petition 
stated  a  cause  of  action  upon  a  single  definite  theory — ^plain- 
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tiffs'  right  to  recover  on  account  of  these  several  defaults — 
and  such  a  pleading  violated  no  rule  laid  down  in  Grentner  v. 
Fehrenschield,  64  Kan.  764,  68  Pac.  619,  nor  any  other  rule 
of  good  pleading.  Plaintiffs'  action  was  founded  on  breach 
of  contract.  The  right  to  a  return  of  the  jack  and  a  delivery  of 
the  accounts  was  pursuant  to  the  contract,  and  did  not  rest  on 
the  legal  principles  governing  the  return  of  property  when  a 
contract  is  rescinded.  No  legal  question  of  rescission  is  in- 
volved in  this  case.  It  was  sufficient  for  the  petition  to  state  de- 
fendants' several  defaults,  and  the  prayer  for  alternative  relief 
was  also  proper.  So  long  as  a  petition  states  a  good  cause  of 
action,  the  prayer  for  relief  is  not  very  important.  The 
prayer  merely  voices  the  plaintiffs'  idea  of  what  relief  he  is 
legally  entitled  to,  or  what  redress  will  satisfy  him.  The  court 
will  grant  him  the  relief  to  which  his  cause  of  action  alleged 
and  proved  shows  him  to  be  entitled,  and  this  relief  may  or 
may  not  conform  in  whole  or  in  part  to  that  prayed  for  by  the 
plaintiff,  (^mith  v.  Kimball,  36  Kan.  474,  493,  13  Pac.  801 ; 
Walker  v.  Fleming,  37  Kan.  171,  syl.  1[2,  14  Pac.  470;  Smith 
V.  Smith,  67  Kan.  841,  73  Pac.  56 ;  Hardy  v.  LaDow,  72  Kan. 
174,  83  Pac.  401 ;  Railway  Co.  v.  Murphy,  75  Kan.  707,  90  Pac. 
290;  Nesbitt  v.  Chesebro,  89  Kan.  863,  868,  133  Pac.  545;  31 
Cyc.  110,  111.) 

Complaint  is  made  of  an  instruction  which  imposed  on  de- 
fendants the  burden  of  proving  the  percentage  of  foals  begot- 
ten by  the  jack.  This  was  a  proper  instruction.  This  fact  was 
peculiarly  within  the  knowledge  of  defendants.  It  was  for 
them  to  know  and  to  show  that  fact.  The  plaintiffs  had  no 
practical  means  of  ascertaining  the  number  of  foals.  More- 
over, the  defendants  were  not  to  be  relieved  of  payment  by  a 
mere  failure  in  the  number  of  foals.  The  note  was  to  be  paid, 
notwithstanding  such  failure,  unless  the  jack  was  returned  in 
good  condition  together  with  the  breeding  accounts.  This 
f eatxire  of  the  case  was  also  clearly  and  fairly  defined  by  the 
court's  instructions. 

Defendants  complain  because  a  witness  was  permitted  to 
testify  that  the  jack  was  not  in  a  good  condition,  and  that  he 
was  thin  and  lame  about  the  time  he  should  have  been  returned 
pursuant  to  the  contract  if  his  breeding  record  was  not  up  to 
the  guaranty.    If  the  jack  had  been  returned  as  the  contract 
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provided,  his  condition  would  have  been  important  and  the 
evidence  would  have  been  competent.  Since  there  was  no  re- 
turn of  the  jack,  the  evidence  complained  of  was  perhaps 
irrelevant  and  immaterial;  but  the  judgment  did  not  in  any 
respect  rest  upon  the  evidence  of  the  donkey's  condition,  and 
it  did  not  prejudice  the  defendants. 

A  final  contention  of  defendants  is  that  the  verdict  was  con- 
trary to  the  evidence.  Let  us  see.  It  was  admitted  that  the 
note  was  not  paid.  It  was  shown  that  the  jack  was  not  re- 
turned, but  in  some  way  had  fallen  into  the  possession  of  the 
father  of  the  defendant,  Emery  L.  Moore.  While  copies  of  the 
book  accounts  were  furnished  to  plaintiffs,  the  original  book 
of  accounts  was  withheld  by  the  father  of  Moore  and  the 
accuracy  of  the  copies  was  not  established.  Elsewhere  it  was 
shown  that  defendant  Moore  said  that  he  had  sold  his  interest 
in  the  jack  to  his  father  and  could  not  return  it.  It  is  true 
that  defendants  adduced  some  evidence  tending  to  show  that 
there  was  a  return  of  the  jack;  that  one  of  plaintiffs  said, 
"We  have  taken  the  jack  back,"  and  that  the  jack  was  left 
temporarily  with  Moore's  father  because  plaintiffs  had  no 
place  to  keep  it;  yet  this  conflict  of  evidence  was  for  the  jury 
to  unravel,  and  the  familiar  rule  governing  a  jury's  findings 
in  such  a  state  of  the  evidence  controls.  (Wideman  v.  Faivre, 
100  Kan.  102,  168  Pac.  619;  Bruington  v.  Wagoner,  100  Kan. 
439,  164  Pac.  1057.)  The  record  clearly  discloses  substantial 
evidence  to  support  the  finding  and  judgment. 

No  prejudicial  error  can  be  discerned  in  this  record,  and 
the  judgment  is  affirmed. 
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,  No.  20,972. 

Laura  L.  Hodgen  and  C.  W.  Hodgen,  Appellants,  v.  M.  A.  Roy 
and  Elizabeth  E.  Roy,  Appellees,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Attachment — Land — Defective  Return  of  Sheriff — Return  Not  Void, 
In  his  return  upon  an  order  of  attachment  the  sheriff  should  describe 
the  property  attached  so  that  it  can  be  readily  identified;  and  held, 
that  the  return  herein  which  described  the  land  seized  as  the  northeast 
and  northwest  quarters  of  section  22,  in  township  7,  range  38,  is  not 
void  by  reason  of  indeiiniteness  or  uncertainty  in  the  description. 

2.  Attachment  —  Mortgage  Foreclosure  —  Concurrent  Remedies,  A 
party  may  employ  as  many  concurrent  and  consistent  remedies  as  the 
law  gives  him,  and  a  plaintiff  in  an  action  to  recover  an  indebtedness 
and  to  foreclose  a  mortgage  given  to  secure  its  payment  may  secure 
the  issuance  of  an  order  of  attachment  and  the  levy  of  the  same  upon 
property  other  than  that  included  in  the  mortgage. 

3.  Same — Mortgage  Foreclosure — Excessive  Levy — Levy  Not  Void,  A 
court  has  authority  to  protect  the  defendants  or  other  creditors  as 
against  an  excessive  levy  and  the  seizure  and  holding  of  more  prop- 
erty than  is  necessary  to  meet  the  judgment  establishing  the  indebted- 
ness; but  the  fact  that  an  officer  seizes  and  holds  an  excessive  amount 
of  property  does  not  necessarily  invalidate  the  attachment. 

Appeal  from  Sherman  district  court;  Charles  I.  Sparks, 
judge.    Opinion  filed  January  12,  1918.    Reversed. 

John  Hartzler,  of  Goodland,  for  the  appellants. 
E.  F.  Murphy,  of  Goodland,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  validity  of  an  attachment  of  real  es- 
tate is  involved  in  this  appeal. 

The  plaintiffs  brought  an  action  in  the  district  court  of 
Sherman  county  to  foreclose  a  mortgage  on  real  estate,  and 
in  their  petition  alleged  that  the  mortgage  on  the  land  was  in- 
sufficient to  secure  the  pajrment  of  the  mortgage  debt.  They 
therefore  procured  the  issuance  of  an  order  of  attachment  and 
caused  it  to  be  levied  on  property  other  than  the  mortgaged 
land.  The  order  was  directed  to  the  sheriff  of  Sherman 
-county,  who  levied  it  upon  a  tract  of  land,  and  in  his  return 
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stated  that  the  land  attached  by  him  was  described  in  an  ap- 
praisement which  he  procured  to  be  made  and  which  was 
made  a  part  of  his  return.  In  the  appraisement  the  land  was 
described  as  the  northeast  and  northwest  quarters  of  section 
22,  in  township  7,  range  38.  He  also  returned  that  he  had 
posted  copies  of  the  notice  on  land  of  the  same  description.  In 
neither  was  the  meridian  mentioned  nor  did  he  state  that  it 
was  situated  in  Sherman  county. 

Defendants  challenged  the  validity  of  the  attachment  by  mo- 
tion on  the  ground  that  the  return  of  the  sheriff  failed  to  show 
that  the  land  attached  was  in  Sherman  county  and  within  the 
jurisdiction  of  the  court.  While  the  description  is  incomplete, 
no  one  could  be  misled  as  to  the  identity  of  the  land.  There  is 
no  section  22,  in  township  7,  range  38,  in  Kansas,  other  than 
the  tract  levied  on  by  the  sheriff.  The  order  was  issued  to  the 
sheriff  of  Sherman  county,  in  an  action  that  could  only  be 
brought  in  that  county,  and  he  could  not  levy  the  attachment 
in  any  other  county.  The  appraisement  which  was  included 
in  his  return  was  made  by  householders  of  Sherman  county. 
It  was  of  course  the  duty  of  the  sheriff  in  making  his  return 
to  describe  the  property  attached  so  that  it  could  be  readily 
identified.  We  think  the  description  given  in  the  return  ac- 
complished that  purpose.  Defendants  contend  that  the  exact- 
ness of  description  required  in  a  deed  is  essential  to  the 
validity  of  a  return.  In  view  of  the  fact  that  the  return  is 
only  a  step  taken  towards  giving  the  court  jurisdiction  to  es- 
tablish a  claim  and  appropriate  property  for  its  payment,  and 
one  which  is  still  open  to  contest  and  to  amendment,  it  is 
hardly  necessary  that  there  should  be  the  same  precision  of 
description  as  in  an  instrument  which  transfers  title  of  land. 
It  has  been  said : 

"While  there  is  respectable  authority  to  the  effect  that  the  description 
should  be  as  specific  as  that  required  in  a  deed,  and  while  such  a  descrip- 
tion would  no  doubt  in  all  cases  be  sufficient,  yet,  inasmuch  as  the  ob> 
ject  of  the  attachment  is  to  secure  the  jurisdiction  of  the  court  over  the 
land  until  plaintiff  establishes  his  claim,  it  would  seem  that  the  same  cer- 
tainty ought  not  to  be  required  as  when  the  title  is  divested."     (4  Cyc.  611.) 

If  there  was  anjrthing  lacking  in  the  description  of  the  land 
attached  the  defendants  supplied  it  in  their  motion  attacking 
the  sufficiency  of  the  attachment.    In  it  they  state  that  the  land 
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levied  upon  under  the  order  of  attachment  was  the  north  one- 
half  of  section  22,  in  township  7  south,  of  range  38  west  of  the 
sixth  principal  meridian,  in  Sherman  county,  Kansas.  No 
fuller  or  better  description  of  the  land  could  be  made  than 
that  given  in  this  admission  of  the  defendants. 

It  is  also  contended  that  a  party  who  has  brought  an  action 
to  foreclose  a  mortgage,  as  the  plaintiffs  did,  cannot  procure 
the  attachment  of  other  property  of  the  defendant  until  the 
mortgage  security  has  been  exhausted.  A  party  may  employ 
as  many  remedies  as  the  law  gives  him,  providing  they  are 
not  inconsistent  with  each  other.  He  may  sue  on  the  debt 
alone,  and  may  obtain  an  attachment  or  other  proceeding  au- 
thorized by  law  to  establish  his  debt  or  to  secure  or  enforce  its 
payment,  or  he  may  foreclose  the  mortgage  and  subject  the 
mortgaged  property  to  the  payment  of  the  debt.  The  mere 
fact  that  he  has  asked  for  a  foreclosure  does  not  preclude 
the  use  of  other  concurrent  and  consistent  remedies.  (Schuler 
V.  Fowler,  63  Kan.  98,  64  Pac.  1035;  Note,  73  Am.  St.  Rep. 
559.    See,  also,  Lichty  v.  McMartin,  11  Kan.  565.) 

If  the  mortgaged  property  is  insufficient  to  secure  the  pay- 
ment of  the  debt,  there  is  no  reason  why  the  creditor  may  not, 
if  grounds  of  attachment  exist,  procure  the  attachment  of 
property,  not  included  in  his  mortgage,  sufficient  to  meet  the 
indebtedness.  A  court  has  authority  to  protect  a  defendant  as 
well  as  other  creditors  by  preventing  an  excessive  levy  or  the 
holding  of  more  property  than  is  sufficient  to  meet  the  debt 
with  the  necessary  costs  and  expenses.  (4  Cyc.  599.)  The 
fact  that  the  officer  seizes  and  holds  a  larger  amount  of  prop- 
erty than  is  necessary  does  not  necessarily  invalidate  the  at- 
tachment (Tucker  v.  Green,  27  Kan.  355;  6  C.  J.  238.)  It 
was  alleged  here  that  the  mortgaged  premises  were  insuffi- 
cient to  secure  the  payment  of  the  amount  due  on  the  note,  and 
nothing  appears  to  show  that  the  seizure  of  the  additional 
property  was  excessive. 

It  follows  that  the  decision  of  the  trial  court  holding  the  at- 
tachment to  be  invalid  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


Digitized  by  CjOOQIC 


200       SUPREME  COURT  OF  KANSAS. 

Carter  v.  Wilson. 


No.  21,017. 

Charles  Carter,  Appellant,  v.  George  Wilson  (and  J.  D.  Mc- 
Carter,  Appellee) . 

SYLLABUS  BY  THE  COURT. 

1.  Note — Conditional  Promise  to  Pay — Condition  Impossible  of  Perform^ 
ance — Liability,  Whenever  subsequent  impossibility  of  meeting  the 
conditions  of  a  contract  might  readily  have  been  foreseen  by  the  party 
obligated  to  perform,  he  will  not  be  excused  from  performance  on  the 
ground  of  impossibility. 

2.  Same.  The  maker  of  a  note  for  the  debt  of  another  executed  it  on  con- 
dition that  he  was  to  pay  the  portion  of  the  debt  which  a  sale  of  chattel 
security  lacked  of  paying,  and  was  to  be  responsible  for  that  difference 
only.  After  default  of  the  principal  debtor  the  creditor  discovered 
that  the  chattel  mortgage  was  void,  and  that  no  sale  could  be  made 
under  it,  because  the  property  was  exempt  and  the  mortgagor's  wife 
had  not  joined  in  executing  the  instrument.  No  sale  was  attempted, 
and  the  creditor  undertook  to  recover  on  the  note.  Held,  the  principle 
stated  in  paragraph  1  applies,  and  the  maker  is  not  liable  because  the 
condition  of  his  liability  has  not  been  performed. 

Appeal  from  Ford  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  January  12,  1918.    AfiSrmed. 

George  A.  Neeley,  of  fiutchinson,  and  Walter  L.  Bvllock,  of 
Dodge  City,  for  the  appellant. 
/.  M.  Kirkpatrick,  of  Dodge  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  to  recover  on  a  promissory 
note.  The  answer  was  that  the  note  was  given  on  condition, 
and  the  condition  had  not  been  performed.  Judgment  was 
rendered  for  the  defendant,  and  the  plaintiff  appeals. 

George  Wilson  obtained  from  the  plaintiff  a  loan  of  money, 
giving  therefor  his  promissory  note,  secured  by  chattel  mort- 
gage on  a  threshing  engine.  When  Wilson  applied  for  the  loan 
the  plaintiff  expressed  dissatisfaction  with  the  security  offered. 
The  defendant  gave  his  opinion  of  the  value  of  the  engine,  and 
agreed  to  sign  the  note  on  condition  he  was  to  pay  the  portion 
of  the  debt  which  a  sale  of  the  engine  lacked  of  paying,  and  was 
to  be  responsible  for  that  difference  only.    On  these  terms  he 
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signed  the  note.  The  debt  was  not  paid  when  it  matured,  and 
the  plaintiff  took  possession  of  the  engine  under  the  chattel 
mortgage.  He  then  discovered  the  engine  was  exempt  prop- 
erty, and  the  mortgage  was  void  because  Wilson's  wife  had  not 
joined  in  its  execution.  The  plaintiff  returned  the  engine  to 
Wilson  without  attempting  to  sell  it.  The  defendant  had  a 
purchaser  for  the  engine  who  would  have  paid  $1,000  for  it. 

The  answer  was  met  by  a  reply.  No  objection  was  made  to 
the  evidence  offered  in  support  of  the  answer.  The  court  found 
the  essential  facts,  and  the  findings  are  not  challenged.  This 
court  cannot  consider  matters  which  were  not  presented  to  the 
district  court  for  decision,  and  the  only  question  to  be  deter- 
mined is  whether  or  not  the  findings  sustain  the  judgment. 

The  plaintiff  says  that  performance  by  him  of  the  act  upon 
which  the  defendant's  liability  was  conditioned  was  impossible, 
because  the  chattel  mortgage  was  void  and  no  sale  of  the 
engine  could  be  made  under  it.  The  plaintiff  took  such  chattel 
mortgage  as  he  desired,  and  he  cannot  charge  the  consequences 
upon  the  defendant  because  he  failed  to  procure  a  valid  one. 
The  engine  belonged  to  a  class  of  property  likely  to  be  exempt, 
and  if  exempt  a  chattel  mortgage  not  executed  by  husband  and 
wife  jointly  would  be  void.  The  contingency  was  one  which  a 
man  of  ordinary  prudence  should  have  foreseen  and  guarded 
against.  The  defendant  did  not  contract  to  pay  the  note  ab- 
solutely. He  merely  contracted  to  pay  whatever  balance  should 
remain  after  deducting  the  proceeds  derived  from  a  sale  of  the 
engine.  The  contract  was  not  illegal  or  immoral.  The  sale  of 
personal  property  under  chattel  mortgage  is  by  no  means  im- 
possible under  the  laws  of  this  state,  and  it  is  elementary  that 
whenever  subsequent  impossibility  of  meeting  a  condition 
might  readily  have  been  foreseen  by  the  party  who  must  per- 
form, he  is  not  excused. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,121. 

The  Gate  City  National  Bank,  Appellant,  v.  M.  L.  Greene 
and  J.  Q.  Greene,  Defendants  (C.  R.  Hepler,  Interpleader, 
Appellee). 

SYLLABUS  BY  THE  COURT. 

1.  Attachment — Bill  of  Sale — Securing  Attorney's  Fees — Transaction 
Not  Fraudulent  as  to  Creditors,  A  debtor  while  solvent  employed 
attorneys  to  defend  her  sons  in  criminal  actions  pending  against  them. 
She  gave  her  note  to  one  of  the  attorneys  for  their  fees  and  for  ex- 
penses incident  to  the  defense  of  the  actions,  and  secured  the  note  by 
a  mortgage  on  real  estate.  The  mortgage  was  not  suflBcient  security 
for  the  note,  and  she  procured  her  daughter  and  her  daughter's  hus- 
band to  assume  payment  of  the  attorney  fees.  To  the  daughter  she 
assigned  an  interest  in  an  estate,  and  to  her  daughter's  husband  she 
gave  a  bill  of  sale  of  personal  property.  The  entire  transaction  was 
conducted  in  good  faith,  and  not  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  creditors.  Soon  afterward  the  debtor  was  adjudged 
to  be  bankrupt.  In  an  action  by  a  creditor  the  personal  property 
covered  by  the  bill  of  sale  was  attached.  Held,  the  instrument  was 
not,  in  law,  fraudulent  as  to  creditors. 

2.  Same — BUI  of  Sale — Security  for  Future  Advances — Not  Fraudulent. 
Besides  the  consideration  stated,  the  bill  of  sale  was  given  for  indefi- 
nite future  outlays  of  money  for  the  benefit  of  the  debtor  and  for  her 
support  until  her  finances  mended.  Held,  the  inclusion  of  future 
advances  did  not,  of  necessity,  render  the  bill  of  sale  fraudulent. 

3.  Same — Note  and  Mortgage — Securing  Attorney's  Fees — Good  Faith 
Required.  The  need  for  the  employment  of  the  attorneys  was  instant, 
and  they  were  employed  to  represent  defendants  in  specified  criminal 
actions  pending  at  the  time.  Held,  the  attorneys  could  take  and  hold 
security  for  their  fees,  given  in  good  faith  and  not  as  a  ruse  to  hinder, 
delay,  or  defraud. 

4.  Same — Finding  Sustained  by  Evidence.  The  proceedings  examined, 
and  held,  the  general  finding  of  the  court  on  the  issues  of  solvency, 
fraudulent  intent,  and  others,  was  sustained  by  the  evidence. 

Appeal  from  Franklin  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  January  12, 1918.    Affirmed. 

/.  L.  Shelden,  of  Ottawa,  M.  L.  Friedman^  and  /.  /.  RingoU 
sky,  both  of  Kansas  City,  Mo.,  for  the  appellant. 

Wilbur  S.  Jenks,  of  Ottawa,,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  to  recover  on  a  promissory 
note  for  $10,000,  given  by  the  defendant,  Mrs.  M.  L.  Greene, 
whose  liability  was  not  contested.  An  attachment  was  levied 
on  certain  chattels  as  the  property  of  the  defendant.  Dr.  C.  R. 
Hepler  intervened,  claiming  the  chattels  under  a  bill  of  sale 
from  the  defendant.  The  question  was  whether  or  not  the  bill 
of  sale  was  made  to  defraud  creditors.  The  court  sustained 
the  bill  of  sale,  and  the  plaintiff  appeals. 

Mrs.  Greene  incurred  liability  to  the  plaintiff  to  assist  two 
sons,  who  were  engaged  in  the  banking  business  in  Pueblo, 
Ck)lo.  To  protect  her  they  gave  her  title,  or  the  means  of  pro- 
curing title,  to  various  tracts  of  land  in  Colorado,  New  Mexico 
and  Michigan.  At  that  time  the  defendant  owned  a  widow's 
portion  of  a  farm  in  Franklin  county,  Kansas,  a  one-half  in- 
terest in  some  stock  and  implements  on  the  farm,  and  a  one- 
sixth  interest  in  an  estate  in  Illinois.  The  sons  failed,  and  a 
number  of  indictments  were  returned  against  them  for  viola- 
tions of  the  federal  banking  laws.  Some  difficulty  was  experi- 
enced in  procuring  bonds  and  in  procuring  desired  counsel. 
The  mother  came  to  the  relief  of  her  sons,  and  called  to  her  as- 
sistance the  interpleader.  Dr.  Hepler,  who  was  her  son-in- 
law.  Dr.  Hepler  is  a  physician  who  formerly  resided  at 
Manhattan,  and  held  a  position  in  the  state  hospital  at  Osa- 
watomie.  He  had  gone  to  Colorado  to  look  after  a  sick  brother, 
and  became  connected  with  the  management  and  disposition  of 
real  estate  in  which  the  Greenes  were  interested.  Two  attor- 
neys were  employed  to  defend  in  the  district  court  the  criminal 
actions  pending  against  the  sons.  The  fees  of  the  attorneys 
were  $5,000  and  $2,000,  respectively,  and  they  required  $1,000 
for  expense  money  incident  to  the  litigation.  Mrs.  Greene 
signed  a  note  for  $8,000  for  these  fees  and  expenses,  and  se- 
cured it  by  mortgage  on  the  Franklin  county  farm.  Doctor 
and  Mrsl  Hepler,  at  Mrs.  Greene's  request,  signed  obligations 
to  the  attorneys  for  their  fees.  Mrs.  Greene  gave  Dr.  Hep- 
ler a  bill  of  sale  of  her  interest  in  the  stock  and  implements  on 
the  farm,  and  she  gave  Mrs.  Hepler  an  assignment  of  her  in- 
terest in  the  Illinois  estate.    The  consideration  of  the  bill  of 
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sale  and  assignment  was  to  reimburse  Dr.  Hepler  for  out- 
lays of  money  in  the  crisis  in  the  Greene  affairs,  to  protect 
Dr.  and  Mrs.  Hepler  on  their  obligations  to  pay  attorney 
fees,  and  to  help  support  Mrs,  Greene  until  she  should  be  able 
to  take  care  of  herself.  Previous  to  this  transaction  Mrs. 
Greene  had  transferred  to  Dr.  Hepler  some  ranch  proper- 
ties in  Colorado,  not  shown  by  the  evidence  to  be  of  any  value 
above  the  mortgages  on  them.  Through  a  trade  of  some  of  the 
lands  received  from  her  sons,  Mrs.  Greene  became  the  owner 
of  an  apartment  house  in  Pueblo,  Colo.,  known  as  Marlborough 
Terrace,  which  was  subject  to  a  first  mortgage  of  $3,500.  A 
note  secured  by  a  second  mortgage  for  $6,000  on  the  property 
came  into  Mrs.  Greene's  hands,  which  she  transferred  to  the 
plaintiff  as  additional  security  for  her  obligation  to  the  plain- 
tiff. The  transaction  which  included  the  mortgage  to  the  at- 
torneys, the  bill  of  sale,  and  the  assignment  of  the  estate  in 
Illinois,  covered  the  time  from  January  27  to  February  1, 1914. 
In  September  of  the  same  year  Mrs.  Greene  was  adjudged 
bankrupt. 

The  district  court  made  a  general  finding  in  favor  of  the  in- 
terpleader. This  finding  includes,  of  course,  findings  on  all  the 
material  issues.  The  plaintiff  contends  that  the  bill  of  sale  was 
given  with  intent  to  defraud,  that  Mrs.  Greene  was  insolvent 
at  the  time  she  made  the  bill  of  sale,  and  that  the  considera- 
tion for  the  bill  of  sale  was  of  a  character  to  render  it  fraudu- 
lent. 

The  finding  of  the  district  court  that  Mrs.  Greene  enter- 
tained no  actual  intention  to  hinder,  delay  or  defraud  her 
creditors,  is  approved.  The  conclusion  to  be  drawn  from  the 
evidence  is  that  the  security  which  the  sons  gave  Mrs.  Greene 
when  she  executed  for  their  benefit  the  $10,000  note  sued  on 
was  chiefly,  if  not  entirely,  trading  property  of  speculative 
value.  There  is  no  evidence  that  she  possessed  the  necessary 
skill  and  ability  to  handle  such  property  successfully.  Marl- 
borough Terrace  was  practically  all  she  realized  from  it,  of  any 
value.  Concerning  the  tracts  of  land  turned  over  to  Dr. 
Hepler  before  the  transaction  of  January  27,  1914,  she  said : 
"I  am  an  old  woman,  and  I  wanted  to  get  these  things  off  my 
hands."    When  her  sons  were  indicted  and  incarcerated  she 
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undertook  to  do  what  any  American  mother  would  have  done, 
and  she  was  obliged  to  ask  assistance.    She  said : 

''I  made  the  bill  of  sale  to  Dr.  Hepler  on  the  27th  day  of  January  be- 
cause he  had  signed  obligations  for  me,  and  I  was  alone  in  the  world  and 
I  had  these  cases  of  the  boys  to  look  after,  my  husband  is  dead,  and  I  had 
no  one  when  my  boys  were  in  trouble  but  Dr.  Hepler  and  I  appealed  to 
him,  and  I  had  to  compensate  him  in  some  way,  and  I  grave  him  a  bill  of 
sale  to  compensate  him  for  going  on  my  obligations. 

''Q.  What  obligations  do  you  refer  to?  A.  I  refer  to  attorneys'  fees 
and  expenses  of  this  trial  pending  against  my  boys." 

Besides  this,  she  said  she  had  to  live,  and  that  Dr.  Hepler 
could  not  go  on  her  obligations  and  protect  her  without  some 
compensation.  The  assignment  of  her  interest  in  the  estate  in 
Illinois  was  made  to  her  daughter  on  the  same  consideration. 
She  believed  the  plaintiff  was  amply  secured,  and  there  is 
nothing  to  indicate  that  she  had  any  intention  whatever  of 
wronging  either  of  her  other  creditors,  a  bank  in  Ottawa  and 
a  Mr.  Wilson,  of  Illinois.  There  is  evidence  that  all  parties  to 
the  transaction  of  January,  1914,  believed  Mrs.  Greene  was 
solvent.  The  plaintiff  was  the  only  creditor  that  had  been 
preferred.  Other  creditors  had  not  asked  for  security,  and  the 
plaintiff's  president  had  expressed  satisfaction  with  his  secu- 
rity when  Mrs.  Greene  assigned  the  mortgage  for  $6,000  on 
Marlborough  Terrace.  The  plaintiff  does  not  strongly  impute 
evil-mindedness  to  Mrs.  Greene  in  coping  with  her  difficulties, 
and  the  real  question  in  the  case  is  whether  or  not  the  bill  of 
sale  was  fraudulent  in  law.' 

The  finding  of  the  district  court  that  Mrs.  Greene  was  sol- 
vent when  the  bill  of  sale  was  made  is  approved. 

Her  assets  were: 

Franklin  county  farm  (above  mortgage) $5,580 

Estate  in  Illinois 3,000 

Property  covered  by  bill  of  sale 1,368 

Marlborough  Terrace  (above  first  mortgage) 6,000 

$15,898 

Her  liabilities  were  : 

To  plaintiff $10,000 

To  Bank  of  Ottawa 1,880 

To  Mr.  Wilson 1,000     12,880 

$3,018 
The  court  has  little  time  to  discuss  evidence,  and  little  space 
in  the  Kansas  reports  for  the  publication  of  discussions  of 
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evidence.  It  may  be  remarked,  however,  that  the  value  as- 
signed to  the  farm  is  derived  from  oral  testimony  on  which 
presumably  the  district  court  relied.  The  value  assigned  to 
Marlborough  Terrace  is  based  on  the  testimony  of  Mrs.  Greene, 
as  to  the  character  of  the  property,  its  location  and  surround- 
ings, and  its  present  state  of  repair  and  rental  value ;  the  testi- 
mony of  B.  J.  Parker,  who  was  agent  for  the  property  for  eight 
years,  during  which  time  it  produced  a  revenue  of  $100  per 
month,  or  twelve  per  cent  per  annum  on  $10,000;  and  the 
testimony  of  O.  G.  Smith,  who  examined  the  property  for  the 
purpose  of  making  a  loan  on  it  about  the  time  the  bill  of  sale 
was  given.  The  evidence  on  which  the  plaintiff  lays  great 
stress — ^the  value  of  the  $6,000  mortgage — is  of  slight  impor- 
tance in  the  presence  of  evidence  of  the  value  of  the  real  estate. 
Second  mortgages  on  real  estate  and  real  estate  itself  are  very 
different  things  on  the  market.  The  distinction  is  made  clear 
in  the  testimony  of  Smith.  One  of  the  plaintiff's  witnesses  was 
so  pessimistic  that  he  testified  there  was  hardly  any  market 
value  of  property  in  Pueblo.  The  plaintiffs  other  witness, 
while  testifying  that  the  second  mortgage  of  $6,000  had  no 
particular  value,  said  that  the  real  estate  had  an  actual  cash 
market  value  of  $7,000 — double  the  amount  of  the  first  mort- 
gage. An  analysis  of  the  testimony  of  Parker,  contained  in 
the  plaintiff's  reply  brief,  does  not  fairly  represent  him. 

The  finding  of  the  district  court  that  the  bill  of  sale  was  not 
voluntary,  but  was  based  on  a  valuable  consideration,  is  ap- 
proved. Whether  providently  or  improvidently,  Mrs.  Greene 
became  obligated  to  the  attorneys  whom  she  employed,  on  a 
note  and  mortgage,  and  liability  on  this  obligation  cannot  be 
gainsaid.  While  the  assistance  which  she  rendered  her  sons 
was  voluntary,  her  obligation  to  the  attorneys  was  not  volun- 
tary, because  it  was  based  on  a  valuable  consideration,  the 
adequacy  of  which  is  not  in  dispute.  It  is  said,  however,  that 
the  law  will  regard  the  note  and  mortgage  as  fraudulent, 
because  not  given  for  a  present  consideration.  Cases  are  cited 
in  which  transfers  of  property  made  in  consideration  of  the 
rendition  of  future  services  were  condemned.  It  is  not  neces- 
sary to  review  them.  In  this  instance  the  employment  was 
not  a  general  employment  to  render  whatever  legal  services 
might  be  required,  in  whatever  litigation  might  arise  in  the 
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future,  as  in  the  case  of  Shellabarger  v.  Mottin,  47  Kan.  451, 
454,  28  Pac.  199,  or  to  rendernsuch  services  as  the  client  and 
his  relatives  might  need  within  the  next  two  years,  as  in  the 
case  of  National  Bank  v.  Croco,  46  Kan.  629,  26  Pac.  942.  The 
employment  was  to  defend  specific  criminal  actions  pending 
at  the  time  in  a  specific  court.  The  need  for  the  employment 
was  instant,  and  for  all  the  purposes  of  the  law  the  services 
were  due  at  once.  The  employer  was  not  insolvent.  She  was 
not  prohibited  from  making  new  engagements,  and  the 
attorneys  simply  became  Mr&.  Greene's  creditors.  They  be-^ 
came  creditors  of  equal  rank  with  the  plaintiff,  and  could 
take  and  hold  security  for  their  claim,  if  given  in  good  faith 
and  not  as  a  ruse  to  hinder,  delay,  or  defraud  other  creditors. 

The  mortgage  to  the  attorneys  was  not  suflicient  to  secure 
payment  of  the  note.  Sureties  were  required.  Dr.  and  Mrs. 
Hepler  assumed  $7,000  of  the  amount,  and  so  became  bound  to 
the  attorneys  by  an  obligation,  subject  to  no  defense  disclosed 
by  this  record.  To  compensate  them  the  bill  of  sale  and  as- 
signment were  given.  The  consideration  was  a  valuable  one, 
which  arose  at  the  time  of  the  transaction,  and  consequently 
the  instruments  were  not  voluntary,  under  any  rational  inter- 
pretation of  the  statute  of  frauds.    (Gen.  Stat.  1915,  §  4885.) 

In  the  case  of  Smith  v.  Rankin,  45  Kan.  176,  25  Pac.  586,  a 
principal  transferred  property  to  his  surety.  The  surety  re- 
ceived the  property  not  simply  as  indemnity,  but  as  considera- 
tion for  his  promise,  made  at  the  time  of  the  transfer,  to  pay 
the  principal's  debt.  The  transfer  was  upheld  when  assailed 
as  fraudulent  by  attaching  creditors. 

It  is  said  the  fact  that  the  bill  of  sale  was  given  in  part  for 
future  advances  rendered  it  a  hindrance  to  creditors  and  a 
fraud  on  their  rights.  The  evidence  does  not  establish  any 
definite  sum  of  money  which  Dr.  Hepler  had  advanced  on 
Mrs.  Greene's  account  before  the  bill  of  sale  was  executed. 
Afterwards  he  said  he  advanced  from  $500  to  $700.  Treating 
the  bill  of  sale  as  intended  to  cover  future  advances  by  way  of 
expenses  and  by  way  of  Mrs.  Greene's  support,  it  was  not 
necessarily  fraudulent.  Such  a  transaction  is  open  to  explana- 
tion, and  if  the  purpose  were  not  to  cover  up  property  with  a 
pretended  claim,  in  order  to  hinder,  delay,  or  defraud  credi- 
tors, it  will  be  sustained  to  the  extent  that  it  was  supported  by 
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an  existing  consideration.  (Clement  v.  Hartzell,  57  Kan.  482, 
46  Pac.  961 ;  Farlin  v.  Sook,  30  Kan.  401,  1  Pac.  128.)  The 
security  was  not  so  excessive  as  to  cast  suspicion  on  the  trans- 
action.   (Clement  v.  HartzeU,  supra.) 

There  was  testimony  that  the  bill  of  sale  and  the  assign- 
ment to  Mrs.  Hepler  were  to  be  considered  as  absolute  trans- 
fers, and  not  merely  as  transfers  by  way  of  security.  The 
fact  is  unimportant.  For  the  plaintiff's  benefit,  it  may  be  con- 
ceded that  under  the  circumstances  the  law  will  regard  the 
transfers  as  for  security  only.    The  result  is  the  same; 

It  is  not  necessary  to  extend  this  opinion  further.  Absence 
of  intent  to  defraud,  solvency,  and  valuable  consideration 
fairly  adequate,  are  the  determining  facts  of  the  case.  The 
evidence  sustains  the  finding  of  the  district  court  with  refer- 
ence to  these  facts,  and  its  judgment  is  affirmed. 


No.  21,188. 

Westye  Monson,  Appellee,  v.  A.  C.  Battelle,  Appellant. 

SYLLABUS  BT  THE  COUBT. 

1.  Compensation  Act — Assignment  of  Judgment.  The  question  whether 
an  injured  workman  may  assign  a  judgment  under  the  workmen's 
compensation  act  to  a  trustee  for  the  benefit  of  his  children,  considered 
but  not  determined. 

2.  Same — Lump  Sum  Judgment — Death  of  Employee — Revivor  of  Judg^ 
ment.  A  lump  sum  juds:ment  in  favor  of  an  injured  workman  under 
the  workmen's  compensation  act,  although  the  statute  forbids  its 
assignment,  does  not  abate  by  his  death,  but  may  be  revived  in  the 
name  of  an  administrator. 

3.  Same — Injury  Occurred  on  Premises  of  Employer.  The  evidence  in 
an  action  under  the  compensation  statute  held  to  support  a  finding 
that  the  plaintiff  was  injured  on  the  premises  where  he  was  employed, 
by  having  to  wade  through  flood  water  which  had  overflowed  the 
defendant's  car  works;  an  old  wound  on  his  foot  being  thereby  in- 
fected, requiring  an  amputation. 

4.  Same— /n/ury  '*By  Accident."  Such  an  injury  is  one  "by  accident," 
within  the  meaning  of  the  phrase  as  used  in  the  statute. 

6.  Same — Injury  Arose  *'In  Course  of  Employment.**  Such  an  injury  ia 
one  arising  out  of  and  in  the  course  of  the  plaintiff's  employment, 
within  the  meaning  of  the  statute. 

6.  Same — Hypothetical  Question.  Objections  to  the  form  of  a  hs^potheti- 
cal  question  held  not  to  justify  a  reversal. 
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7.  Same — Petition  far  New  Trial — Proceeding  on  Appeal,    The  situation 
held  not  to  require  a  withholding  of  the  determination  of  the  case  by 
this  court  to  give  opportunity  for  a  hearing  on  a  petition  for  a  new 
*  trial. 

Appeal  from  Franklin  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  January  12, 1918.    Affirmed. 

Adrian  F.  Sherman,  of  Topeka,  Fred  M.  Harris,  of  Ottawa, 
and  Thad  B.  Landon,  of  Kansas  City,  Mo.,  for  the  appellant. 
W,  S.  Jenks,  of  Ottawa,  fbr  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Westye  Monson  recovered  a  lump  sum  judg- 
ment under  the  workmen's  compensation  act  against  A.  C. 
Battelle.  An  appeal  was  taken,  pending  which  a  revivor  was 
ordered  by  this  court  in  the  name  of  Elizabeth  Appleros,  to 
whom  an  assignment  of  the  judgment  had  been  executed  by  the 
plaintiff,  and  who  is  the  administratrix  of  his  estate.  The  de- 
fendant moves  to  set  aside  the  order  of  revivor,  and  also  asks 
(in  the  event  of  his  motion  being  overruled)  that  the  judg- 
ment be  reversed  because  the  evidence  did  not  bring  the  case 
within  the  operation  of  the  compensation  act. 

1.  The  defendant  maintains  that  the  assignment  of  the 
judgment  was  a  nullity  because  forbidden  by  the  statute. 
(Gen.  Stat.  1915,  §  5909;  Laws  1917,  ch.  226,  §  5.)  The  act 
as  it  stood  at  the  time  the  assignment  was  made  read  as  fol- 
lows: 

"The  payments  due  under  this  act,  as  well  as  any  judgment  obtained 
thereunder,  shall  not  be  assig^nable  or  subject  to  levy,  execution  or  at- 
tachment, except  for  medicine,  medical  attention  and  nursing."  (Gen. 
Stat.  1915,  §5909.) 

Here  the  assignment  was  made  to  Elizabeth  Appleros,  in 
trust  for  the  four  children  of  the  judgment  plaintiff.  The  ob- 
ject of  the  statute  was  doubtless  to  prevent  the  fund  being  di- 
verted from  the  purpose  for  which  it  was  intended.  An  as- 
signment to  a  trustee  for  the  benefit  of  the  children  of  an  in- 
jured workman  would  not  seem  necessarily  to  conflict  with  the 
spirit  of  the  law.  We  shall  assume,  however,  without  decid- 
ing, that  the  assignment  is  invalid. 
14—102  Kan. 
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2.  The  argument  against  a  revivor  being  allowed  in  the 
name  of  the  administratrix  is  based  upon  the  contention  that 
"under  the  compensation  law,  the  right  to  compensation  and 
any  judgment  for  compensation  abates  upon  the  death  of  the 
employee,  and  does  not  survive  to  his  heirs  or  representatives." 
In  support  of  this  contention  it  is  argued  that  compensation 
where  death  results  from  an  injury  to  a  workman  is  allowed 
only  to  his  dependents,  and  therefore  his  heirs  as  such,  or  his 
executor  or  administrator,  have  nothing  to  do  with  it.  That 
situation,  however,  is  obviously  not  fully  analogous  to  the  one 
here  presented,  where  a  judgment  was  rendered  in  favor  of  the 
workman.  It  has  been  held  that  a  judgment  under  the  com- 
pensation act,  providing  for  periodical  payments  to  an  injured 
workman,  although  subject  to  commutation,  does  not  survive 
the  plaintiffs  death.  (Wozneak  v.  Buffalo  Gas  Co.,  161  N.  Y. 
Sup.  675.)  In  the  case  cited  the  trial  court  had  decided  to  the 
contrary,  and  two  of  the  five  appellate  judges  dissented  from 
the  reversal.  That  decision,  however,  if  accepted  as  sound, 
would  not  control  here.  In  the  present  case  the  plaintiff  had 
obtained  an  absolute  personal  judgment  requiring  the  imme- 
diate payment  of  a  fixed  amount.  It  was  the  legal  duty  of  the 
defendant  to  pay  it  at  once,  unless  a  stay  should  be  procured 
pending  an  appeal.  If  payment  had  been  made  the  money 
would  have  been  wholly  at  the  disposal  of  the  plaintiff.  If  the 
final  result  is  an  aflSrmance  it  will  amount  to  an  adjudication 
that  the  rights  of  the  parties  shall  remain  as  fixed  at  the  time 
the  judgment  was  rendered.  The  defendant  gains  no  im- 
munity from  the  fact  of  his  having  taken  an  appeal  which  is 
ultimately  determined  not  to  have  been  well  founded. 

The  final  argument  against  the  right  of  revivor,  is  that  be- 
cause the  judgment  is  not  assignable  it  does  not  survive  the 
death  of  the  plaintiff.  It  is  true  that  as  a  rule  causes  of  action 
which  are  not  assignable  do  not  survive.  (1  C.  J.  175,  176.) 
But  a  judgment  based  on  a  nonsurviving  cause  of  action  ordi- 
narily does  survive  (1  C.  J.  169),  and  does  so  in  this  state, 
notwithstanding  the  pendency  of  an  appeal.  (Powers  v.  Sum- 
bier,  83  Kan.  1, 110  Pac.  97.)  Moreover,  while  as  a  rule  causes 
of  action  which  are  not  assignable  do  not  survive,  this  is  be- 
cause of  qualities  that  inhere  in  the  nature  of  the  right.  Where 
the  statute  for  some  special  •  purpose,  as  the  protection  of  a 


Digitized  by  VjOOQIC 


Vol.  102.  JANUARY  TERM,  1918.  211 

Monson  v.  Battelle. 

claimant  against  improvidence,  forbids  assignment,  nonsur- 
vivability  does  not  necessarily  result  therefrom.  The  new  gov- 
ernment war  savings  certificates  are  expressly  made  not 
transferable,  but  it  will  hardly  be  doubted  that  the  title  would 
pass  to  the  heirs  or  personal  representatives  of  the  owner  upon 
his  death.  We  hold  that  if  the  assignment  was  invalid  the  re- 
vivor was  properly  made  in  the  name  of  the  administratrix. 

3.  The  plaintiff's  claim  was  that  he  had  been  injured  by 
having  to  wade  through  foul  and  impure  flood  water  which 
had  overflowed  the  yards  of  the  defendant's  car  works,  where 
he  was  employed;  that  at  the  time  an  old  injury  to  his  foot 
had  not  healed;  and  that  infection  followed,  as  a  result  of 
which  amp\itation  became  necessary.  The  defendant  insists 
that  there  was  no  evidence  that  the  loss  of  the  foot  was  caused 
by  reason  of  contact  with  the  water.  The  plaintiff  testified 
that  his  foot  was  badly  swollen  on  the  morning  after  the  ex- 
posure referred  to ;  that  the  swelling  increased  for  several 
days;  that  he  received  no  subsequent  injury;  and  that  ampu- 
tation followed  shortly.  At  least  one  physician  testified  that 
from  the  history  of  the  case,  as  embodied  in  a  hypothetical 
question  which  fairly  covered  the  ground  indicated,  he  thought 
it  probable  that  the  amputation  was  made  necessary  by  infec- 
tion caused  by  wading  through  the  water.  This  was  sufficient 
to  take  that  issue  to  the  jury. 

4.  The  statute  relates  only  to  injuries  "by  accident  arising 
out  of  and  in  the  course  of  employment."  (Gen.  Stat.  1915, 
§  5896;  Laws  of  1917,  ch.  226,  §  27.)  It  is  contended  that  the 
plaintiff's  injury  was  not  the  result  of  an  accident.  The  infec- 
tion of  an  existing  wound  by  contact  with  foreign  matter  seems 
to  be  within  the  ordinary  meaning  of  the  term — "an  unlooked- 
for  and  untoward  event  which  is  not  expected  or  designed." 
(Notes,  L.  R.  A.  191 6 A,  227,  1917D,  103;  Workmen's  Compen- 
sation Acts,  a  C!orpus  Juris  Treatise  by  Donald  J.  Kiser,  §  54, 
p.  64.)  The  contracting  of  typhoid  fever  through  drinking 
polluted  water  furnished  by  the  employer  has  been  held  to  be 
attributable  to  "accident,"  within  the  meaning  of  that  term  as 
employed  in  a  compensation  statute.  (Vennen  v.  New  Dells 
Lumber  Co.,  161  Wis.  370 ;  see,  also,  cases  cited  there,  and  in 
the  Corpus  Juris  Treati3e  referred  to,  p.  66.)  "An  injury  may 
be  by  accident,  although  it  would  not  have  been  sustained  by  a 
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perfectly  healthy  individual."  (Corpus  Juris  Treatise,  p.  69.) 
"The  courts  very  generally  hold  that  if  an  existing  disease  is 
aggravated  by  accident  or  injury,  compensation  must  be  paid 
for  the  resulting  injury."  (Note,  L.  R.  A.  1917D,  105 ;  see,  also, 
id.  pp.  129,  130.) 

5.  The  principal  contention  of  the  defendant  is  that,  accept- 
ing the  plaintiff's  own  version  of  the  affair,  the  injury  did  not 
arise  out  of  or  in  the  course  of  his  employment.  He  testified 
that  the  water  covered  the  railroad  track  running  through  the 
yard  of  the  car  works  where  he  was  employed ;  that  when  he 
checked  in  in  the  morning  there  was  n't  much  water;  that  he 
did  n't  have  to  wade  through  it  at  noon  when  he  quit  work,  or 
at  one  o'clock  when  he  returned ;  but  that  when  he  checked  out 
at  six  o'clock  in  the  evening  he  had  to  go  to  the  timekeeper's 
office ;  that  the  water  was  then  within  five  feet  of  the  office  and 
he  had  to  wade  over  his  shoes.  The  evidence  is  not  very  clear 
on  the  point,  but  is  open  to  the  construction  that  the  water 
through  which  the  plaintiff  waded  was  upon  the  premises 
where  he  was  employed.  It  is  clear  that  the  injury  was  re- 
ceived in  the  course  of  employment.  His  going  to  the  time- 
keeper's office  to  check  out  was  a  necessary  incident  to  the  per- 
formance of  the  duties  for  which  he  was  paid.  (Sedlock  r. 
Mining  Co.,  98  Kan.  680,  159  Pac.  9;  Corpus  Juris  Treatise, 
§  74,  p.  83.)    The  serious  question  is  whether  it  arose  out  of  it. 

Irrespective  of  any  question  of  negligence,  the  standing  of 
the  flood  water  on  the  ground  which  was  a  part  of  the  defend- 
ant's factory  became  for  the  time  being  one  of  the  conditions 
under  which  the  business  was  carried  on.  It  was  not  a  condi- 
tion peculiar  to  the  kind  of  business  done,  but  it  was  one  which 
gave  rise  to  a  special  risk  incurred  by  the  workmen  there  en- 
gaged. We  think  the  injury  (assuming  the  facts  to  be  as 
claimed  by  the  plaintiff)  is  to  be  regarded  as  one  arising  out  of 
the  employment.  Recoveries  under  the  compensation  act  can 
only  be  had  for  injuries  received  in  certain  speciflfed  kinds  of 
business,  which  are  designated  as  "especially  dangerous." 
(Gen.  Stat.  1915,  §5900;  Laws  1917,  ch.  226,  §1.)  But  it 
does  not  follow  that  the  only  injuries  for  which  compensation 
is  provided  are  those  which  result  trom  the  use  of  devices  or 
methods  which  are  in  themselves  exceptionally  hazardous.  The 
employer  is  protected  as  to  this  feature  of  the  matter  by  the 
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rule  that  he  is  not  liable  for  any  injury  which  happens  else- 
where than  **on,  in  or  about'*  his  factory ;  that  is  to  say,  in  the 
factory,  or  in  such  close  proximity  to  it  that  the  place  "is 
within  ^he  danger  zone  necessarily  created  by  those  peculiar 
hazards  to  workmen  which  inhere  in  the  business"  of  operating 
it.  (Bevard  v.  Coal  Co.,  101  Kan.  207,  215,  165  Pac.  657,) 
But  tiie  hazards  on  account  of  which  the  employer  may  be  held 
liable  are  not  alone  those  which  are  the  necessary  accompani- 
ment of  operating  any  business  of  like  character  (Corpus  Juris 
Treatise,  §  64,  p.  74) ;  they  include  all  that  result  from  the  car- 
rying on  of  the  business  in  the  way  in  which  it  is  actually  car- 
ried on.  The  driver  of  a  truck  who  was  injured  while  handling 
meat  in  the  course  of  its  delivery  to  a,  customer,  at  some  distance 
from  the  packing  house,  was  held  not  to  be  within  the  protec- 
tion of  the  statute.  (Hicks  v.  Swift  &  Co.,  101  Kan.  760,  168 
Pac.  905.)  But  the  reason  was  that  he  was  not  hurt  "in  or 
about"  the  factory.  His  injury,  however,  arose  out  of  his  em- 
ployment, and  if  it  had  happened  in  the  same  way  while  he  was 
loading  the  truck  at  the  packing  house,  or  at  a  place  immedi- 
ately adjoining  it,  he  would  undoubtedly  have  been  entitled  to 
recover. 

The  case  is  not  similar  to  those  in  which  a  workman  while 
engaged  in  his  employment  is  injured  by  some  unexpected  ex- 
traneous agency,  such,  for  instance,  as  a  stroke  of  lightning,  or 
the  sportive  act  of  a  fellow  employee,  when  there  is  no  causal 
connection  between  the  injury  and  the  condition  under  which 
he  was  required  to  work.  The  water  had  been  slowly  rising  all 
day  prior  to  the  plaintiff's  injury,  and  although  its  presence 
was  the  result  of  forces  beyond  the  defendant's  control,  it 
would  have  been  quite  possible  for  him  to  have  made  some  ar- 
rangements to  avoid  the  necessity  for  the  plaintiff's  wading 
through  it.  That  the  making  of  such  an  arrangement  might 
have  been  beyond  the  requirements  of  mere  ordinary  prudence 
does  not  affect  the  matter.  An  injury  rr.ay  be  said  to  arise  out 
of  the  employment  when  there  is  a  causal  connection  between 
the  conditions  under  which  the  work  is  required  to  be  per^ 
formed  and  the  resulting  injury.  (Corpus  Juris  Treatise, 
§  64,  p.  73.)  In  principle  the  situation  is  not  unlike  that  pre- 
sented in  Stuart  v.  Kansas  City,  post,  p.  307,  decided  at  this 
session,  where  it  is  held  that  an  employee  may  recover  com- 
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pensation  for  an  injury  caused  by  the  playful  or  wanton  act  of 
a  fellow  workman,  whose  earlier  conduct  of  the  same  sort  had 
made  it  possible  to  anticipate  such  a  happening. 

6.  Complaint  is  made  of  the  overruling  of  an  objection  to  a 
hypothetical  question,  on  the  ground  that  it  seemed  that  the 
plaintiff  came  in  contact  with  the  water  on  four  or  five  differ- 
ent occasions,  instead  of  but  once,  as  he  testified,  and  because 
the  fact  that  the  bones  were  necrosed  was  omitted.  We  do 
not  find  the  objectionable  matter  in  the  question,  and  any 
omissions  could  have  been  corrected  upon  cross-examination. 
In  any  event,  especially  as  no  jury  was  present,  we  think  no 
prejudice  is  shown. 

7.  We  are  asked  to  withhold  the  determination  of  the  case 
to  give  the  defendant  an  opportunity  to  be  heard  in  the  trial 
court  on  a  petition  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  That  is  a  matter  in  which  it  is  competent 
for  the  district  court  to  give  him  protection,  if  the  situation  is 
found  to  warrant  it. 

The  judgment  is  affirmed. 

Porter,  J.,  dissents. 


No.  21,139. 

Sadie  Adams,  as  Executrix,  etc.,  Appellee,  v.  The  Iola  Elec- 
tric Railway  Company  and  The  City  of  Iola,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Street-car  Track — Buggy  O^^ertumed — Death — Trial — 
Findings,  In  an  action  for  damans  for  the  death  of  the  driver  of  a 
horse,  occasioned  by  negligence  of  a  city  in  the  care  of  its  streets  and 
negligence  of  a  street-car  company  in  the  operation  of  a  car,  the  jury 
returned  special  findings  to  the  effect  that  the  horse  was  in  the  habit 
of  taking  fright  at  street  cars,  and  in  the  habit  of  bolting,  that  the 
deceased  was  aware  of  the  habit,  and  that  he  had  been  cautioned  about 

.  it  by  acquaintances,  but  that  the  horse  was  reasonably  safe  for  use 
for  driving  where  likely  to  meet  street  cars.  Held,  the  findings  were 
not  inconsistent  with  each  other  nor  with  the  verdict  for  the  plaintiff 
in  the  action,  when  considered  in  the  light  of  the  purpose  of  the 
special  interrogatories  and  the  evidence  bearing  on  the  subject. 

2.  Same — No  Prejudicial  Error  in  Record.  Various  assignments  of  error 
considered,  and  held  to  be  without  substantial  merit. 
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Appeal  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  January  12, 1918.    Affirmed. 

Altes  H.  Campbell,  H.  A.  Ewing,  S.  A.  Gard,  and  G.  R.  Gard, 
all  of  Tola,  for  the  appellants. 

W.  R.  Cline,  J.  Q.  Stratton,  both  of  Erie,  and  F.  J.  Oyler,  of 
lola,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  This  is  a  second  appeal.  The  nature  of  the  con- 
troversy is  sufficiently  stated  in  the  former  opinion  (Adams  v. 
Electric  Railway  Co.,  95  Kan.  781,  149  Pac.  700),  holding  that 
the  trial  court  erred  in  sustaining  a  demurrer  to  the  plaintiff's 
evidence.  At  the  second  trial  the  plaintiff  recovered,  and  the 
defendants  appeal. 

The  first  specification  of  error  is  that  the  court  erred  in 
overruling  the  defendants'  demurrer  to  the  amended  petition. 
There  is  nothing  to  indicate  that  the  petition  was  changed 
after  the  first  appeal,  and  consequently  the  defendants  are 
precluded  from  raising  this  question.  Besides  this,  the  peti- 
tion stated  a  cause  of  action. 

Under  the  third  specification  of  error  the  defendants  discuss 
four  propositions,  said  to  be  essential  to  the  plaintiff's  case ; 

"Ist.  That  the  rail  complained  of  was  an  obstruction  to  ordinary 
travel. 

"2nd.  That  the  wheel  struck  the  rail  *in  such  manner  as  to  prevent 
it  from  sliding  or  skidding  east,'  and  that  preventing  it  from  sliding 
east  threw  Adams  out. 

"3rd.  That  the  alleged  defect  in  the  street  was  the  proximate  cause 
of  the  injury. 

"4th.    That  the  deceased  was  not  guilty  of  contributory  negligence." 

The  second  proposition  assumes  that  the  precise  allegations 
of  the  petition  giving  an  account  of  the  accident  should  have 
been  literally  proved.  That  was  not  necessary,  and  there  was 
abundant  evidence,  if  believed,  that  the  deceased  was  thrown 
from  the  buggy  because  the  front  wheel  struck  the  rail  of  the 
street-car  track,  which  projected  above  the  surface  of  the 
street.  Propositions  one,  three,  and  four  present  questions 
the  solution  of  which  depended  on  conclusions  to  be  drawn 
from  conflicting  and  contradictory  evidence.  The  jury  has 
I)erformed  that  function,  and  their  conclusions  are  sustained 
by  sufficient  evidence.  ^  I 
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The  fifth  and  sixth  specifications  of  error  relate  to  instruc- 
tions. It  is  said  that  the  instruction  regarding  the  duty  of  the 
city  to  maintain  the  street  in  a  condition  reasonably  safe  for 
travel  did  not  make  special  reference  to  the  fact  that  a  city  is 
not  always  bound  to  keep  the  entire  width  of  a  street  in  proper 
condition  for  travel.  It  is  further  said  the  subject  was  called 
to  the  attention  of  the  court  by  an  instruction  which  the  de- 
fendants requested.  No  such  instruction  is  abstracted.  The 
only  requested  instruction  on  the  subject  disclosed  by  the  ab- 
stract was  substantially  given.  The  instructions  which  were 
given  fairly  stated  the  law,  and  there  is  no  reason  for  believing 
the  jury  misapprehended  or  misapplied  them. 

The  eighth  assignment  of  error  is  that  special  findings  of 
the  jury  were  so  inconsistent  with  each  other  and  with  the 
general  verdict  that  the  verdict  should  not  be  allowed  to  stand. 
The  subject  covered  by  the  findings  was  thoroughly  investi- 
gated for  the  first  time  at  the  second  trial,  and  is  urged  in 
many  ways  in  opposition  to  the  plaintiffs  right  to  recover. 
The  findings  were  that  the  horse  which  the  deceased  was  driv- 
ing was  in  the  habit  of  taking  fright  at  street  cars,  and  in  the 
habit  of  bolting,  that  the  deceased  was  aware  of  the  habit,  and 
that  he  had  been  cautioned  about  it  by  his  acquaintances,  but 
that  the  horse  was  reasonably  safe  and  gentle  for  use  when 
driven  to  a  single  buggy,  where  likely  to  meet  street  cars,  au- 
tomobiles, and  motorcycles.  The  ultimate  purpose  of  the 
special  questions  was  to  develop  the  fact  that  the  deceased  was 
guilty  of  contributory  negligence  in  driving  the  horse.  Oc- 
casions on  which  the  horse  frightened  and  bolted  were  proved, 
and  accepting  the  questions  as  they  were  propounded,  the  jury 
assented  to  the  characterization  of  these  exhibitions  as  habit- 
ual. The  evidence  as  a  whole,  however,  sustained  the  finding 
that  the  horse  was  reasonably  safe  and  gentle  for  use  by  the 
deceased  in  driving  about  the  streets  of  lola.  Considered  in 
the  light  of  the  evidence  and  of  their  purpose,  the  special  find- 
ings were  not  inconsistent  with  each  other  or  with  the  general 
verdict. 

Other  assignments  of  error  merely  present,  in  different 
form  and  aspect,  subjects  which  have  already  been  considered. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,164. 

T.  J.  RiDGWAY,  Appellee,  v.  George  Wetterhold,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  Patents — Use  of  Patented  InvenOon — Infringement — Jurisdiction  of 
State  Courts — Pleadings.  An  action  by  the  owner  of  a  patent  to  re- 
cover upon  an  implied  contract  of  defendant  to  pay  him  the  reason- 
able value  of  the  use,  with  the  plaintiff's  knowledge  and  consent,  of  the 
pat^it  invention,  is  not  an  action  for  the  infringement  of  the  patent, 
and  the  state  courts  have  jurisdiction,  notwithstanding  the  answer 
pleads  the  invalidity  of  the  patent  as  one  of  the  defenses. 

2.  Jurisdiction — Amount  Involved.  The  district  court  having  jurisdic- 
tion of  the  cause,  and  the  amount  being  for  less  than  $100,  the  appeal 
is  dismissed. 

Appeal  from  Sedgwick  district  court,  division  No.  IJ 
Thomas  C.  Wilson,  judge.  Opinion  filed  January  12,  1918. 
Dismissed. 

P.  Z).  Gardiner,  and  H.  C.  Castor,  both  of  Wichita,  for  the 
appellant. 

Robert  C.  Foulston,  of  Wichita,  for  the  appellee. 

The  opinion  of  the  90urt  was  delivered  by 

Porter,  J, :  The  only  question  in  this  case  arises  over  the 
character  of  the  action ;  if  it  is  a  suit  for  the  infringement  of  a 
patent  it  involves  the  laws  of  the  United  States,  and  the  appeal 
will  lie  to  correct  the  error  of  the  lower  court  in  assuming 
jurisdiction ;  if  it  is  not  a  suit  for  infringement,  this  court  has 
no  jurisdiction  because  the  amount  involved  is  less  than  $100. 
(Civ.  Code,  §  566.) 

It  is  conceded  that  the  United  States  courts  have  exclusive 
jurisdiction  of  suits  for  the  infringement  of  a  patent,  whether 
at  law  or  in  equity,  and  without  regard  to  the  citizenship  of  the 
parties.  (30  Cyc.  991,  and  cases  cited.)  The  plaintiff's  con- 
tention is,  that  the  action  is  not  for  an  infringement  of  a 
patent,  but,  on  the  contrary,  is  upon  an  implied  contract^  for 
the  payment  of  a  royalty  for  the  right  to  manufacture  under 
the  patent;  that  the  relationship  between  the  plaintiff  and  de- 
fendant is  that  of  licensor  and  licensee.    The  plaintiff  seeks  to 


Digitized  by  CjOOQIC 


218 SUPREME  COURT  OF  KANSAS. 

Ridgnvay  v.  Wetterhold. 

bring  himself  within  the  principle  of  those  cases  where  both 
parties  have  been  estopped  by  their  conduct  from  raising  the 
question  of  the  validity  of  a  patent,  or  from  disavowing  that 

'  the  plaintiff  was  a  licensor  and  the  defendant  a  licensee. 

The  petition  alleged  that  the  plaintiff  and  one  Dickson  were 
the  ''true  original  and  first  inventors  of  a  certain  new  and 
useful  apparatus,  fully  described  in  the  letters  patent  herein- 
after mentioned,  as  well  as  certain  improvements  thereon, 

'  therein  named  as  bed  springs  and  of  a  type  and  character 
which  was  not  known  or  used  in  this  country,  and  was  not 
patented  or  described  in  any  printed  publication  in  this  or  any 
foreign  country,  before  their  invention  thereof,  and  was  not  in 
public  use  or  on  sale  more  than  two  years  prior  to  their  said 
application  for  letters  patent  of  the  United  States."  It  further 
alleged  that  letters  patent  for  this  invention  were  duly  issued, 
and  that  Dickson  transferred  and  assigned  to  plaintiff  all  his 
right  and  interest  therein ;  that  on  the  6th  day  of  July,  1913, 
plaintiff  duly  filed  in  the  office  of  the  clerk  of  the  district  count 
of  Sedgwick  county  copies  of  the  letters  patent  in  order  to 
comply  with  the  statute.  It  is  then  alleged  that  for  some  time 
prior  thereto  the  defendant  used  the  rights  and  privileges  of 
the  plaintiff  conferred  by  virtue  of  the  letters  patent,  and 
manufactured  and  sold  thereunder  at  a  profit  numerous  bed 
springs,  and  that  afterward,  on  the  6th  day  of  July,  1913,  de- 
fendant took  and  detained,  "with  the  knowledge  and  consent  of 
this  plaintiff  the  rights  and  property  secured  to  him  under  and 
by  virtue  of  said  letters  patent,"  and  between  that  date  and  the 
time  of  filing  the  petition  manufactured  and  sold  at  a  profit  a 
large  number  of  bed  springs  and  impliedly  agreed  to  pay  plain- 
tiff the  fair  and  reasonable  value  of  the  use  of  the  invention ; 
that  ten  cents  was  the  reasonable  value  of  the  use  of  the  patent 
right  for  each  bed  spring  so  manufactured  and  sold  by  the 
defendant. 

The  answer  denied  that  plaintiff  and  his  assignor  were  the 
true  and  original  inventors  of  the  improvement  referred  to; 
denied  that  the  invention  was  not  known  or  used  in  this 
country  prior  to  the  issuance  of  the  patent;  denied  that  the 
alleged  invention  was  not  in  public  use  or  on  sale  more  than 
two  years  prior  to  the  issuance  of  the  patent ;  denied  generally 
the  validity  of  the  patent,  and  that  plaintiff  was  the  owner 
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thereof.  In  addition  to  denying  that  defendant  had  ever  used 
the  rights  and  privileges  conferred  on  the  plaintiff  by  the 
patent,  the  answer  denied  any  agreement  to  pay  the  plaintiff 
for  such  use ;  and  further  alleged  that  any  cause  of  action  the 
plaintiff  had,  arose  under  the  patent  laws  of  the  United  States, 
and  that  the  district  court  had  no  jurisdiction. 

At  first  blush  the  petition  and  answer  appear  to  present  a 
case  falling  close  to  the  border  line  between  those  cases  where 
the  federal  courts  have  exclusive  jurisdiction,  and  cases  in 
which  the  validity  of  a  patent  is  only  collaterally  involved.  In 
one  sense  an  issue  involving  the  validity  of  the  patent  was 
squarely  raised  by  the  pleadings,  because  the  plaintiff  alleged 
the  validity  and  novelty  of  the  patent,  all  of  which  the  answer 
expressly  denied.  But  were  these  matters  material  issues? 
None  of  the  evidence  has  been  brought  up  by  the  appeal ;  and 
if  the  plaintiff  might  have  recovered  on  one  theory  of  the  plead- 
ings, regardless  of  these  issues,  we  must  assume  that  the  trial 
court  had  jurisdiction.  The  petition  is  somewhat  inartistically 
drawn ;  it  contains  a  number  of  averments  which  would  have 
been  quite  pertinent  and  material  in  a  suit  for  the  infringe- 
ment of  a  patent,  but  which  were  not  necessary  in  an  action 
by  the  owner  of  a  patent  to  recover  upon  a  contract  to  pay  for 
the  use  by  a  licensee  of  rights  under  a  patent.  The  theory 
upon  which  plaintiff  claims  to  have  recovered  might  have  been 
better  set  forth  in  his  petition  by  simply  alleging  the  issuance 
of  the  patent ;  that  plaintiff  by  written  assignment  became  the 
owner  of  whatever  rights  were  conferred  thereby ;  setting  out 
the  arrangement  between  himself  and  the  defendant  and  the 
facts  relied  upon  to  show  that,  aside  from  any  question  as  to 
the  validity  of  the  patent  or  its  novelty  or  the  extent  or  scope  of 
the  rights  conferred  by  it,  the  defendant  recognized  him  as  the 
owner  of  it,  and  that  the  relation  of  licensor  and  licensee  arose 
between  them.  The  other  averments  of  the  petition  were  suffi- 
cient to  show  that  defendant  used  the  rights  under  the  patent 
with  plaititiff's  consent,  and  to  show  an  implied  contract  to 
pay  a  reasonable  value  for  such  use. 

Giving  a  liberal  construction  to  the  petition,  we  are  inclined 
to  the  opinion  that  the  averments  as  to  the  novelty  and  validity 
of  the  patent  must  be  regarded  merely  as  matters  of  induce- 
ment, the  denial  of  which  in  the  answer  raised  only  a  collateral 
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issue.  A  strong  reason  for  giving  this  construction  to  the 
pleading  is  the  absence  of  any  definite  averment  indicating  an 
intention  to  sue  for  an  infringement  of  the  patent,  while 
specific  facts  are  alleged  from  which  the  law  would  declare  that 
plaintiff  was  a  licensor  and  the  defendant  a  licensee  of  the 
right  to  use  the  patented  article,  and  that  a  contract  would  be 
implied  to  pay  the  reasonable  value  of  such  use.  The  authori- 
ties are  clear  that  the  state  courts  have  jurisdiction  in  a  case 
involving  compensation  for  the  alleged  use  of  a  patent  inven- 
tion and  what  is  covered  by  it,  where  the  validity  of  the  patent 
is  involved  only  in  a  collateral  way.  {Deane  v.  Hodge,  35 
Minn.  146.) 

In  Pratt  v.  Paris  Gas  Light  &  Coke  Company,  168  U.  S. 
255,  it  was  held  that  where  the  declaration  shows  that  the 
state  court  has  jurisdiction  both  of  the  parties  and  the  subject 
matter,  "it  cannot  be  ousted  of  such  jurisdiction  by  the  fact 
that,  incidentally  to  his  defence,  the  defendant  claims  the  in- 
validity of  a  certain  patent."  (Syl.  K  2.)  The  case  of  Nash  v. 
LvU,  102  Mass.  60,  is  cited  in  the  opinion  as  the  leading  case 
where  it  was  held  that  "ajiy  degree  of  utility  or  practical  value 
in  a  patent  will  support  the  consideration  paid  for  it ;  but  that 
if  it  be  wholly  void  a  note  given  for  it  is  without  consideration, 
and  such  issue  may  be  tried  in  a  state  court  as  well  as  in  a 
federal  court."  In  the  opinion  in  the  Pratt  case,  supra,  it  was 
said: 

"The  patent  may  be  void  because  the  invention  was  well  known  be- 
fore; or  because  it  is  useless  or  immoral;  or  because  it  is  an  infringement 
upon  other  prior  patents,  and  it  is  no  objection  to  the  jurisdiction  of  the 
state  court  that  the  question  of  validity  may  involve  the  examination  of 
conflicting  patents,  or  the  testimony  of  experts.  It  is  the  fact  of  its 
invalidity,  and  not  the  reasons  for  it,  that  is  material."    (p.  261.) 

It  was  further  said  in  the  opinion  that : 

**We  have  repeatedly  held  that  the  federal  courts  have  no  right,  irre- 
spective of  citizenship,  to  entertain  suits  for  the  amount  of  an  agreed 
license,  or  royalty,  or  for  the  specific  execution  of  a  contract  for  the  use 
of  a  patent,  or  of  other  suits  where  a  subsisting  contract  is  shown 
governing  the  rights  of  the  party  in  the  use  of  an  invention,  and  that 
such  suits  not  only  may,  but  must,  be  brought  in  the  state  courts. 
Hartell  i\  TUghman,  99  U.  S.  547;  Wilson  v,  Sanford,  10  How.  99; 
Albright  v.  Teas,  106  U.  S.  613;  Goodyear  v.  Day,  1  Blatchford,  566; 
Blanchard  v.  Sprague,  1  Cliff.  288;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S. 
46;  Wade  v.  Lawder,  165  U.  S.  624.    Although  in  an  action  for  royalties. 
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if  the  validity  and  infringement  of  the  patent  are  controverted,  the  case 
is  considered  as  one  'touching  patent  rights,'  for  the  purposes  of  an 
appeal  to  this  court  under  Rev.  Stat,  §  699.  St,  Paul  Plough  Works  v. 
Starling,  127  U.  S.  376."     (p.  260.) 

In  Walker  on  Patents,  5th  ed.,  section  388,  it  is  said : 

"Actions  brought  to  enforce  contracts  between  private  parties  relevant 
to  patent  rights,  are  not  actions  arising  under  the  patent  laws  of  the 
United  States;  and  therefore  are  not  cognizable  as  such  in  the  United 
States  courts.  And  actions  to  set  aside  such  contracts  fall  in  the  same 
category." 

An  action  in  the  state  court  to  recover  patent  royalties,  in 
which  no  question  as  to  the  validity  or  construction  of  the 
patent  was  involved,  does  not  present  any  federal  question 
which  will  give  the  supreme  court  of  the  United  States  juris- 
diction to  review  the  judgment  of  the  state  court.  (Felix  v. 
Schamweber,  125  U.  S.  54.)  To  the  same  effect  is  Marsh  v. 
Nichols,  Shepard  &  Co.,  140  U.  S.  344. 

In  support  of  his  claim  that  the  pleadings  raised  an  issue- 
that  cannot  be  litigated  in  a  state  court,  the  defendant  in  his 
brief  says  : 

"The  proverbial  *Bay-horse  case*  is  elusive,  often  heard  of  but  seldom 
cited,  but  appellant  offers  the  following  as  that  case:  DeWitt  v.  Elmira 
Nobles  Manufacturing  Co.,  66  N.  Y.  459." 

In  the  opinion  in  that  case  it  was  said : 

"The  plaintiff  does  not  claim  to  recover  of  the  defendant  for  the  use 
of  the  patent  right  and  the  patented  invention  referred  to  in  the  com- 
plaint, by  virtue  of  any  contract,  expressed  or  implied,  or  any  agreement 
by  the  defendant  to  pay  the  plaintiff  any  compensation  or  royalty  for  the 
right  to  use  the  same.  In  substance  the  allegations  of  the  complaint  are 
of  a  use  of  the  patented  invention  by  the  defendant  without  the  consent 
of,  or  any  license  or  permission  by,  the  plaintiff."     (p.  461.) 

In  that  case  it  was  held  that  a  state  court  has  no  jurisdiction 
of  an  action  by  the  owner  of  a  patent  to  recover  compensation 
for  its  use  from  one  who  has  used  it  without  his  consent. 

In  the  case  at  bar  the  petition  alleged  that  defendant  made 
use  of  the  patent  with  the  knowledge  and  consent  of  the  plain- 
tiff ;  so  that  the  case  which  defendant  claims  is  a  "Bay-horse" 
appears  to  be  "a  horse  of  a  different  color." 

The  district  court  had  jurisdiction,  and  the  amount  involved 
being  less  than  $100  the  appeal  is  dismissed. 
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No.  21,166. 

L.  D.  Lesem,  M.  Reinberg  and  Tillie  Lesem,  Appellees,  v. 
Ben  Harris,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Contracts — Written  Contract — Contemporaneoria  Verbal  Contract — 
Verbal  Contract  Disregarded,  To  the  petition  to  recover  on  a  written 
contract  for  the  payment  of  money  the  answer  set  up  an  additional 
written  contract  made  at  the  same  time,  and  also  a  verbal  contract 
varying:  the  terms  of  the  written  instruments.  Held,  that  under  the 
primer  and  horn-book  rule  such  oral  agreement  was  properly  disre- 
garded. 

2.  Same  —  Petition  —  Answer  —  Judgment  on  Pleadings  Improper.  The 
petition  alleged  ownership  by  the  plaintiffs  of  a  certain  lease,  a  part 
of  the  consideration  for  the  written  instrument  sued  on.  The  answer 
pleaded  failure  of  consideration,  and  contained  a  general  denial.  Held^ 
that  it  was  error  to  render  judgment  for  plaintiffs  on  the  pleadings. 

3.  Same — Motion  to  Make  Defirtite — Properly  Overruled,  The  motion  to 
make  the  petition  more  definite  and  certain  was  properly  overruled. 

Appeal  from  Crawford  district  court;  Andrew  J.  Curran, 
judge.    Opinion  filed  January  12,  1918.    Modified. 

George  H.  Stuessi,  of  Pittsburg,  for  the  appellant. 
Arthur  Fuller,  and  W.  J.  True,  both  of  Pittsburg,  for  the 
appellees. 

The  opinion  of  the  court  was  delivered  by 

West,  Ji :  The  parties  were  owners  of  the  capital  stock  of  a 
shoe  company.  The  plaintiffs  sold  the  defendant  their  stock 
and  interest  in  the  goods  and  in  the  leas^  of  the  building  where 
the  business  was  carried  on,  for  $1,000,  evidenced  by  a  written 
contract.  At  the  same  time  another  written  agreement  was 
made,  providing  for  the  payment  of  another  $500  on  certain 
conditions.  In  addition,  the  answer  set  up  a  third  agreement, 
made  orally,  to  the  effect  that  if  the  defendant  should  negotiate 
a  certain  compromise  settlement  with  the  creditors  of  the  com- 
pany the  plaintiffs  should  transfer  all  their  interest.  Further, 
that  if  such  contemplated  settlement  could  be  made  by  the  de- 
fendant for  a  sum  not  exceeding  fifty  cents  on  the  dollar  for  the 
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total  liabilities  of  the  company,  then  after  the  transfer  by 
plaintiffs  of  their  interest  in  the  stock  of  goods  and  lease,  the 
defendant  was  to  pay  plaintiffs  a  further  sum  of  $500  as  a  con- 
sideration for  the  transfer  of  the  stock  and  lease,  but^in  no 
event  should  either  of  these  sums  be  due  or  payable  to  the 
plaintiflfs  unless  such  settlement  should  be  made  and  consent  of 
the  owners  to  the  transfer  by  the  plaintiffs  of  the  lease  to  the 
defendant  should  be  obtained,  and  the  lease  transferred  at  the 
same  rental  value  provided  in  such  lease,  which  contained 
a  condition  that  no  transfer  or  assignment  could  be  made  with- 
out the  written  consent  of  the  lessors.  It  was  further  alleged 
that  after  this  oral  agreement  a  settlement  was  attempted,  but 
without  avail,  because  of  the  conduct  of  the  plaintiffs,  thereby 
eliminating  the  consideration  for  the  defendant's  contract  to 
pay  any  sum  whatever.  That  it  afterwards  developed  by  a  pro- 
ceeding in  bankruptcy  that  the  company,  and  not  the  plaintiffs, 
owned  the  lease,  which  was  ordered  sold  by  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt  company,  and  that  the  de- 
fendant was  compelled  to  buy  in  the  assets,  including  the  lease. 
Instead  of  replying  to  this  answer,  plaintiffs  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  sustained.  The  de- 
fendant'*'motion  for  new  trial  was  overruled,  and  he  appeals. 

The  court  correctly  construed  the  allegation  of  the  oral  con- 
tract as  an  attempt  to  vary  the  terms  of  the  written  agreement 
sued  on.  But  the  petition  alleged  ownership  in  the  plaintiffs  of 
certain  shares  of  capital  stock  and  of  the  lease,  and  the  delivery 
of  both  to  the  defendant.  It  is  argued  by  the  defendant's  coun- 
sel that  the  answer  put  in  issue  the  ownership  of  the  lease  and 
the  delivery  of  the  goods  and  lease,  and  this  is  true. 

It  was  alleged  that  upon  determination  that  the  lease  be- 
longed to  the  estate  and  not  to  the  plaintiffs,  it  was  put  up  for 
sale,  and  the  defendant  "was  compelled  to  so  purchase  said 
stock  and  said  lease,  as  the  assets  of  said  corporation,  in  order 
to  secure  the  legal  title  and  possession  of  the  same  to  him, 
.  .  ."  It  cannot  be  told  from  the  answer  whether  the  pos- 
session of  the  lease  was  taken  from  the  defendant  or  not.  The 
only  clear  thing  alleged  in  the  answer  is  failure  of  consider- 
ation. If  the  plaintiffs  did  not  own  the  lease,  this,  of  course, 
would  amount  to  a  partial  failure;  but  laying  aside  the  long 
story  about  a  verbal  agreement,  entirely  out  of  harmony  with 
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the  written  contract,  the  defense  indicated  was  pleaded,  and  it 
was  error  to  render  judgment  on  the  pleadings:  {McCready 
V.  Dennis,  73  Kan.  778,  85  Pac.  531 ;  Sparks  v.  McAllister,  80 
•Kan.  546,  103  Pac.  127;  Cobe  v.  Coughlin,  83  Kan.  522,  112 
Pac.  115.) 

The  petition  was  not  vulnerable  to  the  motion  to  make  defi- 
nite and  certain,  and  such  motion  was  properly  overruled. 

The  judgment  is  modified  as  indicated,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  herewith. 


No.  21,172. 

Montgomery  County  National  Bank,  Appellant,  v.  I.  W. 
Wherry,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Chattel  Mortgage — Possession  by  Mortgagee — Conditional  Sale  by 
Mortgagee — Not  Determinative  of  Value  of  Property.  Where  a  mort- 
gagee takes  charge  of  mortgaged  chattel  property  on  the  default  of 
the  mortgagor  and  endeavors  to  sell  it,  but  only  succeeds  in  making  a 
conditional  and  abortive  sale,  the  price  fixed  in  the  conditional  and 
abortive  sale  is  not  necessarily  a  fair  and  reasonable  basis  for  de- 
termining the  true  value  of  the  property.  • 

2.  Same — Invalid  Sale  by  Mortgagee — Conversion  of  Property.  Where 
a  mortgagee  takes  charge  of  chattel  property,  owing  to  the  default  of 
his  debtor,  the  mortgagor,  it  is  the  privilege  of  the  mortgagee  under 
the  expressed  terms  of  the  mortgage  to  sell  the  mortgaged  property 
outright,  but  the  mortgagee  has  not  the  right  to  make  a  conditional 
sale  of  the  property;  it  is  technically  a  conversion  of  the  property  to 
make  such  conditional  sale  of  it,  and  the  mortgagee  is  liable  to  the 
mortgagor  for  the  fair  and  reasonable  value  of  the  property  at  the 
time  of  such  conversion. 

Appeal  from  Montgomery  district  court;  Thomas  J.  Flan- 
nelly,  judge.    Opinion  filed  January  12,  1918.    Reversed. 

L.  P.  Brooks,  of  Cherryvale,  for  the  appellant. 
H.  A.  Pritclmrd,  of  Fort  Scott,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiff  loaned  $500  to  the  defendant  upon 
his  promissory  note,  secured  by  chattel  mortgage  covering 
the  equipment  of  a  billiard  parlor  in  Cherryvale.    The  mort- 
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ga^  contained  ihe  usual  and  familiar  recitals  of  the  rights 
and  privileges  of  a  mortgagee  of  chattels,  and  further — 

"If  from  ttny  cause  said  property  shall  fail  to  satisfy  said  debt  and 
intei?est  aforesaid,  said  party  of  the  first  part  hereby  am^ees  to  pay  the 
deficiency." 

Portly  afterwards  the  defendant  sold  his  equity  in  tiie  chat- 
tel property  and  left  the  community  and  paid  no  further  atten- 
tion to  the  note,  mortgage,  or  mortgaged  property. 

After  tihe  maturity  and  default  of  the  note  the  plaintiff  took 
possession  of  the  property  under  its  mortgage,  rented  it  for  two 
months  at  $10  per  montii,  sold  spme  of  the  property  for  $48, 
and  made  a  conditional  sale  of  the  remaining  chattels  to  one 
H.  A.  Monteath,  for  $450«  The  contract  of  sale  provided  that 
title  to  the  property  should  remain  in  the  bank  until  the  balance 
of  the  purchase  price  was  paid.  Monteath  paid  the  bank  $35 
and  then  returned  the  property  and  refused  to  make  further 
payments.  Since  then  the  bank  has  made  repeated  but  un- 
availing efforts  to  sell  the  property,  and  is  ready  to  deliver  to 
def^idant  the  property  undisposed  of  on  payment  of  the  bal- 
ance due  on  his  note. 

The  pl^ntiff  brought  this  action  to  recover  the  amount 
alleged  to  be  still  due  on  the  note.  The  defendant's  answer 
demanded  an  accounting,  and  alleged  tint  such  accounting 
would  sbow  nothing  due. 

The  trial  court,  among  other  matters  above  narrated,  found 
as  follows : 

'That  the  aeUin^  price  to  Monteath  of  $450  to^fether  yriih  the  $35.00 
£pai«l]  hy  hka  and  $2GjQ0  received  for  two  months'  rent  and  $25.00 
received  for  show  case  and  $10.00  received  &>r  cash  register  and  $3.00 
received  for  stove,  equals  the  amount  due  on  the  note  to  the  plaintiff 
from  the  defendant  at  the  time  the  property  was  sold  to  Monteath. 

"Wherefcwe,  it  is  considered,  ordered  and  adjudged  that  the  defend- 
ant have  judgment  for  costs  herein  and  go  hence  without  day." 

The  bank  appeals.  Appellee  raises  the  point  that  no  tran- 
script of  the  evidence  was  filed  in  the  district  court,  but  that 
only  limits  our  labors  touching  the  scope  of  the  review. 

The  pleadings,  findings,  and  judgment  are  here,  and  they  are 
suflicient  to  require  consideration  of  the  error  presented  in  the 
appeal.    Plaintiff  states  it  thus : 

"The  hank  claims  the  court  ^rred  in  allowing  the  credit  of  $450.00. 
which  was  to.be  but  which  was  never  paid  on  the  conditional  sale,  and 
15—102  Kan. 
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that  it  should  have  rendered  a  deficiency  judgrment  against  the  defendant 
for  the  balance  due  after  allowing  the  $93.00  credit  as  a  partial  payment.'' 

Plaintiff's  contention  is  not  precisely  correct,  and  neither  in 
our  opinion  was  the  judgment  of  the  trial  court.  Defendant 
was  not  entitled  to  a  credit  for  the  full  amount  for  which  the 
property  was  conditionally  sold.  The  bank's  transaction  with 
Monteath  was  not  an  outright  sale,  and  the  amount  for  which 
the  property  was  only  conditionally  sold  in  that  abortive 
transaction  was  not  a  fair  basis  on  which  to  fix  the  value  of  the 
property.  But  the  bank  was  not  authorized  to  make  a  con- 
ditional sale  of  the  property.  It  was  authorized  to  sell  it 
outright,  even  at  a  sacrificial  price  if  it  did  so  in  good  faith. 
But  when  it  made  a  cdnditional  sale  of  the  mortgaged  chattels, 
it  was  guilty  of  converting  the  property  (38  Cyc.  2005,  2022), 
and  the  legal  consequence  of  that  conversion  was  to  charge  the 
bank  with  its  fair  and  reasonable  value.  (13  Cyc.  170;  see, 
also,  id.  69,  70.)  It  is  intimated  in  defendant's  brief  that  a 
city  ordinance  barring  the  maintenance  of  billiard  parlors  in 
Cherryvale  is  the  real  cause  of  the  property  being  locally 
unsalable.  However  that  may  be,  there  is  certainly  a  market 
for  billiard-hall  property  somewhere,  which  the  litigants 
ought  to  be  able  to  ascertain  without  difficulty,  and  that 
market  value,  less  freight  charges  and  any  other  proper  deduc- 
tions, would  indicate  approximately  the  fair  value  of  the  prop- 
erty. (8  R.  C.  L.  489.)  There  may  be  other  ways  of  ascer- 
taining its  true,  fair,  and  reasonable  value.  To  determine 
the  fair  value  of  the  property  at  the  time  it  was  converted, 
and  to  give  defendant  credit  on  the  note  therefor,  and  to 
render  judgment  for  plaintiff  for  the  balance,  if  any,  still  due 
after  giving  that  credit,  the  judgment  of  the  trial  court  will  be 
reversed  and  the  cause  remanded  with  instructions  to  that 
effect 

It  is  so  ordered. 
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No.  21,174. 

May  H.  Snelling,  Appellee,  v.  The  National  Travelers 
Benefit  Association,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Venue — Action  against  Foreign  Insurance  Company.  Under  section 
53  of  the  civil  code,  an  action  against  a  foreign  insurance  company  to 
recover  upon  a  policy  of  insurance  may  be  brought  in  any  county  where 
it  may  be  found,  regardless  of  where  the  cause  of  action  arose,  or  of 
the  residence  of  the  plaintiff. 

2.  Same — Conatmction.of  Statute.  The  provision  in  the  last  part  of  sec- 
tion 53,  that  an  action  against  a  foreign  insurance  company  may  be 
brought  in  any  county  where  the  cause  of  action  or  some  part  thereof 
arose,  is  a  permissive  and  cumulative  remedy. 

3.  Same  —  Foreign  Insurance  Company  —  Service  on  Licensed  General 
Agent  Silfficient.  Service  upon  a  duly  licensed  general  agent  of  the  de- 
fendant, whose  principal  office  and  place  of  business  is  in  the  county 
and  who  is  vested  with  full  power  and  authority  to  appoint  and  remove 
all  local,  spet^ial,  or  soliciting  agents  of  the  defendant  in  a  certain  terri- 
tory of  the  state,  is  deemed  to  be  sufficient  to  give  the  court  jurisdiction 
of  the  defendant. 

4.  Same — To  acquire  jurisdiction  in  the  way  stated  does  not  violate  the 
fourteenth  amendment  of  the  federal  constitution. 

Appeal  from  Shawnee  district  court,  division  No.  2 ;  George 
H.  Whitcomb,  judge.  Opinion  filed  January  12,  1918.  Af- 
firmed. 

A.  A.  Godard,  J.  Arthur  Myers,  both  of  Topeka,  and  Emcat 
K.  Maine,  ot  Des  Moines,  Iowa,  for  the  appellant ;  Fred  P.  Carr, 
of  Des  Moines,  Iowa,  of  counsel. 

S.  S.  Alexander,  of  Kingman,  and  E.  E.  Brookens,  of  Topeka, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  May  H.  Snelling  recovered  judgment 
a^rainst  the  National  Travelers  Benefit  Association  upon  an 
accident  policy  issued  by  the  defendant  to  her  husband, 
Thomas  Snelling.  The  defendant  is  an  Iowa  corporation  doing 
business  in  this  state.  The  accident  in  which  Snelling  lost  his  . 
life  occurred  near  West  Plains,  Mo.,  where  he  and  plaintiff 
were  then  residing.    After  her  husband's  death  plaintiff  made 
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her  home  with  relatives  in  Oklahoma.  On  October  27,  1915, 
this  action  was  commenced  in  the  district  court  of  Shawnee 
county  and  service  was  had  upon  defendant  on  November  3, 
by  delivering  a  copy  of  the  summons  to  W.  D,  O'Kell,  an  agent 
of  the  defendant  at  Topeka.  Appearing  specially,  the  defend- 
ant filed  a  motion  to  quash  the  summons  and  dismiss  the  action 
for  the  reasons  that  the  cause  of  action  did  not  arise  in  Shaw- 
nee county,  Kansas;  that  plaintiff  was  not  a  resident  of  that 
county ;  that  the  summons  was  not  served  upon  such  an  agent 
of  the  defendant  as  would  give  the  court  jurisdiction  over 
it;  and  that  the  court  had  no  jurisdiction  of  the  subject  matter 
of  the  action.  Evidence  for  and  against  the  motion  was  intro- 
duced. From  the  records  of  the  state  superintendent  of  in- 
surance, introduced  by  plaintiff,  it  appeared  that  the  defendant 
had  filed  a  written  appointment  of  O'Kell  as  its  general  agent 
at  Topeka,  With  power  to  appoint  and  remove  local,  special,  and 
soliciting  agents,  and  that  on  March  1,  1915,  he  was  duly 
licensed  by  the  insurance  department  as  such  agent.  A  cer- 
tificate of  the  superintendent  of  insurance  under  date  of  De- 
cember 18, 1915,  stated  that  O'Kell  had  been  licensed  to  act  as 
such  agent  for  the  current  insurance  year  ending  on  the  last 
day  of  February,  1916,  and  that  at  the  request  of  O'Kell  the 
license  was  canceled  on  November  11,  1915,  although  the 
defendant  had  not  yet  requested  it  nor  revoked  O'Kell's  ap- 
pointment. The  court  denied  the  motion. ,  After  an  answer  by 
defendant  containing  denials  of  the  averments  of  the  petition, 
a  trial  was  had  on  the  merits,  which  resulted  in  a  verdict  for 
the  plaintiff,  and  defendant's  motion  for  a  new  trial  having: 
been  overruled,  it  appeals. 

The  principal  controversy  between  the  parties  on  this  appeal 
is  whether  or  not  the  trial  court  had  jurisdiction  over  the  sub- 
ject matter  and  of  the  defendant,  and  whether  the  service  of 
summons  that  was  made  is  sufficient  in  an  action  against  a 
foreign  insurance  company.  The  action  is  a  transitory  one 
and,  except  as  limited  by  statute,  may  be  broufi^t  in  any  county 
where  service  upon  the  defendant  may  be  obtained.  The  first 
three  sections  of  the  article  in  the  code  upon  venue  in  civil 
actions  relate  to  ihe  bringing  of  local  actions,  and  following: 
them,  section  53  of  the  code  provides : 

"An  action,  other  than  one  of  those  mentioned  in  the  first  three 
sections  of  this  article,  against  a  nonresident  of  this  state  or  a  foreign 
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corporation,  may  be  brougrht  in  any  county  in  which  there  may  be 
property  of,  or  debts  owing  to,  said  defendant,  or  where  said  defendant 
may  be  found;  but  if  said  defendant  be  a  foreign  insurance  company, 
the  action  may  be  brought  in  any  county  where  the  cause,  or  some  part 
thereof,  arose."     (Gen.  Stat.  1915,  §  6943.) 

This  is  followed  by  the  sweeping  provision  of  section  55  of 
the  code,  that  "every  other  action  must  be  brought  in  the  county 
in  which  the  defendant  or  some  one  of  the  defendants  reside 
or  may  be  summoned."  (Gen.  Stat.  1915,  §  6945.)  The  first 
part  of  section  53  is  general  in  its  application  to  nonresidents 
and  to  foreign  corporations,  but  if  the  defendant  is  a  foreign 
insurance  company  the  plaintiff  is  given  the  added  privilege  of 
bringing  his  action  in  any  county  where  the  cause  of  action 
arose.  The  statute  does  not  require  that  an  action  against  a 
foreign  insurance  company  mii^t  be  brought  in  that  place,  but 
only  that  it  may  be  brought  there.  The  last  clause  of  the  sec- 
tion is  a  permissive  and  cumulative  remedy.  That,  in  effect, 
was  determined  in  Henry  v.  Railway  Co.,  92  Kan.  1017,  142 
Pac.  972,  where  it  was  contended  that  the  term  "may"  as  used 
in  section  51  of  the  code  should  be  construed  in  a  mandatory 
sense,  but  it  was  held : 

"Where  in  the  article  of  the  code  relating  to  venue  it  is  provided  that 
certain  actions  'must*  and  that  others  'may'  be  brought  in  certain  coun- 
ties, and  that  all  others  must  be  brought  in  the  county  in  which  the  de- 
fendant resides  or  may  be  summoned,  the  actions  with  respect  to  which 
the  permissive  term  'may'  is  used,  are  not  thereby  rendered  local,  but 
they  may  be  brought  in  any  county  in  which  the  defendant  may  be  sum- 
moned."  (Syl.  Ifl.) 

This  view  was  reaffirmed  in  Hill  v.  Railway  Co.,  94  Kan.  254, 
146  Pac.  351.  (See,  also.  Handy  v.  Insurance  Co.,  37  Ohio  St. 
366;  Osbom  et  al.  v.  Lidy,  51  Ohio  St.  90.)  For  thfe  same  rea- 
son, the  term  "may"  used  in  section  53  should  be  regarded  as 
permissive,  and,  therefore,  a  plaintiff  may  at  his  option  employ 
this  added  facility  as  against  a  foreign  insurance  company,  or 
he  may  use  the  other  provision,  which  authorizes  the  bringing 
of  an  action  in  any  county  in  which  the  foreign  insurance  com- 
pany may  be  found.  Under  the  first  part  of  the  section  it  is 
immaterial  who  the  plaintiff  is  or  where  the  cause  of  action 
arose.  The  plaintiff  may  sue  foreigners,  natural  or  artificial, 
in  any  county  where  they  have  property  or  debts  owing  to 
them,  or  where  they  may  be  found,  regardless  of  the  place 


Digitized  by  VjOOQIC 


230 SUPREME  COURT  OF  KANSAS. 

Snelling  v.  Benefit  Association. 

where  the  cause  of  action  arose,  if  there  is  jurisdiction  of  the 
subject  matter.  If  the  nonresident  is  a  foreign  insurance  com- 
pany doing  business  in  the  state,  the  added  remedy  is  given,  so 
that  it  may  be  sued  wherever  the  cause  of  action  or  some  part 
of  it  arose.  An  action  may  be  brought  against  it  although  it 
has  no  property  or  debts  owing  to  it  in  the  state,  providing 
jurisdiction  of  the  party  can  be  obtained  by  voluntary  appear- 
ance or  service  of  process  in  any  way  authorized  by  statute. 
The  defendant,  being  a  foreign  corporation,  may  be  sued  in  any 
county  where  it  may  be  found,  and  it  may  be  found  wherever 
service  may  be  made  upon  it.  In  Insurance  Co.  v.  National 
Bank,  58  Kan.  86,  48  Pac.  592,  it  was  contended  that  as  both 
parties  were  foreign  corporations,  and  as  the  cause  of  action 
was  not  based  on  a  contract  of  insurance  entered  into  in  this 
state,  the  defendant,  a  foreign  insurance  company,  could  not 
be  sued  unless  service  was  obtained  on  one  of  its  principal  offi- 
cers. It  was  held  that  such  a  company  might  be  sued  in  a 
county  where  it  maintained  an  agent  having  general  authority 
upon  insurance  contracts  and  other  contracts  as  well.  It  was 
remarked  that  "the  old  theory  that  a  corporation  resides  only 
in  the  state  of  its  creation  no  longer  obtains.  It  is  now  held 
that,  for  the  purpose  of  conferring  jurisdiction  on  the  courts,  a 
corporation  is  present  in  any  place  where  it  transacts  its  busi- 
ness ;  and  that  service  of  process  may  be  made  on  its  agents, 
through  whom,  as  its  instruments,  its  business  is  transacted. 
The  intangible  corporation  is  held  to  be  present  wherever  its 
business  is  carried  on,  whether  that  be  in  the  state  where  its 
charter  was  obtained,  or  in  any  other  sovereignty.  St.  Claire 
V.  Cox,  106  U.  S.  350."  (p.  88.)  (See,  also.  Mystic  Legion  v. 
Brewer,  75  Kan.  729,  90  Pac.  247.)  In  this  case  the  service  was 
made  upon  a  duly  authorized  agent  of  the  defendant,  whose 
principal  office  and  place  of  business  was  in  the  county  and  who 
was  vested  with  general  authority. 

Some  complaint  is  made  of  an  instruction,  but  we  find  noth- 
ing substantial  in  it.  Neither  do  we  find  any  good  ground  for 
the  objection  that  the  rulings  and  judgment  of  the  court  are  in 
contravention  of  the  fourteenth  amendment  of  the  federal  con- 
stitution, in  that  it  deprives  the  defendant  of  property  without 
due  process  of  law. 

The  judgment  is  affirmed. 
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No.  21,175. 

Grover  C.  James,  as  Receiver  of  the  Joplin  Trust  Company, 
Appellant,  V.  R.  E.  Williams,  Appellee,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Note  and  Mortgage — Deed — Merger  of  Title  in  Mortgagee — Note 
Canceled — Mortgage  Lien  Kept  Alive.  For  the  purpose  of  accom- 
plishing an  equitable  result,  a  mortgage  lien  may  be  kept  alive  and 
enforced  after  the  lien  claimant  has  placed  himself  in  a  position  which 
precludes  him  from  resorting  to  the  personal  obligation  of  the  mort- 
gagor, or  of  any  one  else,  for  satisfaction  of  the  debt. 

2.  Same.  The  holder  of  a  mortgage  on  real  estate  took  a  quitclaim  deed 
of  the  premises,  in  lieu  of  his  mortgage.  The  deed  was  made  by  a 
grantee  of  the  mortgagor,  who  had  not  assumed  payment  of  the  debt. 
The  mortgagee  took  possession  -under  the  deed,  canceled  the  mort- 
gagor's note,  and  surrendered  it.  The  debt  was  not  satisfied  by  any 
one,  and  the  mortgage  was  not  released.  The  mortgagee  then  dis- 
covered that  the  maker  of  the  quitclaim  deed  had  given  a  mortg^age  on 
the  premises.  This  mortgage  recited  that  it  was  subject  to  the  other. 
The  holder  of  the  second  mortgage  sought  to  foreclose  it  as  a  first  lien. 
Heldj  the  principle  stated  in  paragraph  1  applies,  and  the  junior 
mortgagee's  position  was  not  bettered  because  the  first  mortgagee  can- 
celed and  surrendered  the  note  secured  by  his  mortgage. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
jud^e.    Opinion  filed  January  12,  1918.    Affirmed. 

E.  B.  Morgan,  of  Galena,  and  E.  F.  Cameron,  of  Joplin,  Mo., 
for  the  appellant. 

S.  C.  Westcott,  of  Galena,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BUECH,  J.:  The  action  was  one  to  foreclose  a  real-estate 
mortgage  on  property  to  which  the  defendant  held  a  deed. 
The  defendant  asserted  priority  of  a  mortgage  to  himself, 
antedating  the  plaintiff's  mortgage  and  the  deed.  Judgment 
was  rendered  in  favor  of  the  defendant,  and  the  plaintiff  ap- 
I>eals. 

In  1909  owners  of  the  property  mortgaged  it  to  the  defend- 
ant to  secure  pajrment  of  a  note  for  $1,000.  Through  succes- 
sive conveyances  to  grantees  who  did  not  assume  the  mort- 
gage,  title  passed  to  Delia  A.  Betz,  subject  to  the  mortgage. 
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In  September,  1912,  Delia  A.  Betz  and  her  husband  made  a 
•quitclaim  deed  of  the  property  to  the  defendant,  in  lieu  of  his 
mortgage.  As  a  part  of  the  same  transaction  the  defendant 
^ve  the  husband  of  Delia  A.  Betz  an  option  to  repurchase 
within  six  months,  for  the  amount  of  the  mortgage  and  inter- 
est, plus  such  expenditures  as  the  defendant  might  make  in  or- 
der to  render  the  premises  tenantaUe  and  a  source  of  income. 
The  defendant  took  possession  under  his  deed,  made  necessary 
repairs,  insured  the  property,  rented  it,  collected  the  rents, 
and  paid  the  taxes.  The  plaintiff  then  sued  to  foreclose  a 
mortgage  given  by  Delia  A.  Betz  and  her  husband  before  they 
deeded  to  the  defendant.  The  defendant  was  ignorant  of  the 
existence  of  this  mortgage,  which  recited  that  it  was  subject 
to  his  mortgage,  until  served  with  summons  in  the  foreclosure 
suit.  Interest  on  the  note  secured  by  the  defendant's  mort- 
gage was  paid  to  February,  1912.  After  receiving  his  deed  the 
defendant  marked  the  note  paid  and  returned  it  to  the  makers, 
but  did  not  cancel  the  mortgage.  The  debt  was  not  satisfied  by 
any  one.  The  district  court  gave  the  defendant  a  first  lien  for 
the  amount  of  his  mortgage  and  interest,  and  for  the  balance 
remaining  after  deducting  receipts  from  the  property  from  ex- 
penditures upon  it. 

The  plaintiff  contends  that  the  defendant  by  canceling  his 
note  and  releasing  the  makers  from  personal  liability,  no  one 
else  being  obligated  to  pay  the  debt,  forfeited  his  right  to  a 
lien.  It  is  said  there  can  be  no  mortgage  without  a  debt  which 
is  secured,  and  there  can  be  no  debt  without  a  debtor  who  is 
obligated  to  pay.  The  cases  decided  by  this  court  in  which 
declarations  of  this  character  have  been  made  are  collated 
and  urged  as  controlling.  It  is  not  necessary  to  review  them. 
A  former  justice  of  this  court  was  accustomed  to  say  that  the 
doctrine  of  estoppel  applies  when  it  ought  to  apply.  So  it  is 
with  the  declarations  referred  to,  and  doubtless  they  were 
properly  applied  in  the  cases  cited.  They  are  not,  however, 
of  universal  application,  and  equity  has  never  so  regarded 
them.  For  the  purpose  of  accomplishing  an  equitable  result, 
a  mortgage  lien  may  be  kept  alive  and  enforced  after  the  lien 
claimant  has  placed  himself  in  a  position  which  precludes  him 
from  resorting  to  the  personal  obligation  of  the  mortgagor  or 
any  one  else  for  satisfaction  of  the  debt 
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It  is  not  necessary  to  consume  space  by  stating  the  familiar 
principles  comprised  in  the  doctrine  of  merger.  In  this  in- 
stance the  interest  and  the  intention  of  the  mortgagee  that 
merger  should  not  take  place  were  unmistakable,  and  the  or- 
dinary rule  governs : 

"If  a  mortgagee  purchases  the  eqnity  of  redemption  and  gives  up  the 
mortgage  note,  without  intending  this  to  operate  as  a  payment,  the  mort- 
gage not  being  discharged,  there  is  no  merger  or  extingui^ment  i)ii  the 
mortgage,  as  against  an  intervening  title,  as  for  instance,  by  levy,  judg- 
ment, junior  mortgage,  or  conveyance."  (2  Jones  on  Mortgages,  7th 
ed.,  p.  397,  §  871.) 

Among  other  cases  cited  in  support  of  this  text  is  that  of 
Cobum  V.  Stephens  et  al.,  137  Ind.  683.  In  that  case  the  mort- 
gagee took  a  quitclaim  deed  from  the  mortgagor,  under  an 
agreement  to  release  the  mortgagor  from  personal  liability,  the 
mortgage,  however,  to  remain  a  lien  on  the  premises.  It  was 
held  that  the  mortgage  remained  superior  to  b  mechanic's  lien 
which  attached  before  the  quitclaim  deed  was  delivered.  An- 
other case  is  that  of  Brooks  v.  Rice,  56  Cal.  428,  in  which  the 
deed  was  taken  under  an  agreement  to  surrender  the  notes  and 
mortgages,  which  was  done.  The  lien  of  the  mortgages  was 
preserved  against  an  intervening  mortgage.  Another  case  is 
that  of  Shattuck  v.  Bank,  63  Kan.  443,  65  Pac.  643.  In  that 
case  the  mortgagee  took  from  the  mortgagor  a  quitclaim  deed, 
under  an  agreement  that  the  mortgagor  should  not  be  liable 
for  any  deficiency  remaining  after  exhausting  the  security.  A 
junior  incumbrancer  claimed  priority.  Authorities  were  cited 
to  the  effect  that  even  when  parties  have  undertaken  -to  dis- 
charge a  mortgage,  it  will  be  upheld  as  a  lien  when  it  is  to  the 
interest  of  the  mortgagee  to  do  so  because  of  some  interven- 
ing cause,  and  the  decision  was  that  the  junior  incumbrancer's 
position  had  not  been  bettered  by  release  of  the  mortgagor 
from  personal  liability. 

In  one  of  the  authorities  cited  in  the  Shattuck  case  the  ex- 
pression was  that  a  released  mortgage  would  be  upheld  ''as  a 
source  of  title."  The  plaintiff  says  such  a  doctrine  can  apply 
in  those  states  only  in  which  the  common-law  theory  that  a 
mortgage  confers  title  prevails,  and  that  in  this  state  a  mort- 
gage is  merely  security.  The  phraseology  employed  was,  in- 
deed, derived  from  the  common  law,  but  the  equitable  doctrine 
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involved  did  not  depend  on  phraseology,  and  was  applied  by 
this  court  as  a  part  of  the  jurisprudence  of  this  state,  as  it  was 
by  the  courts  of  Indiana  and  California,  where  the  common- 
law  theory  of  mortgages  is  not  recognized.  All  that  is  neces- 
sary in  order  to  make  the  phraseology  conform  to  the  modem 
theory  is  to  substitute  the  words  "subsisting  lien"  for  the 
words  "source  of  title/' 

The  doctrine  has  been  spoken  of  as  equitable.  It  is  equita- 
ble, because  a  junior  incumbrancer  ought  not,  in  conscience, 
to  reap  where  he  did  not  sow,  to  the  detriment  of  another  who 
was  innocent  of  wrongdoing.  The  doctrine  applies  with  spe- 
cial force  to  the  plaintiff,  whose  mortgage  recited  that  it  was 
subject  to  the  defendant's  mortgage. 

There  may  be  some  doubt  about  the  right  of  the  defendant 
to  claim,  in  addition  to  his  mortgage,  a  lien  superior  to  the 
plaintiff's  mortgage  for  net  expenditures  on  the  property.  The 
findings  do  not  clearly  show  that  the  expenditures  were  limited 
to  protection  and  preservation  of  the  property,  inuring  ulti- 
mately to  the  benefit  of  the  junior  incumbrancer.  (Lumber 
Co.  V.  Bowersock,  100  Kan.  328,  334,  164  Pac.  156.)  Perhaps 
as  a  practical  matter  the  subject  is  not  important,  and  for  that 
reason  the  court's  ruling  respecting  it  was  not  assigned  as 
error. 

The  judgment  of  the  district  court  is  aflSrmed. 


No.  21,176. 

Gerald  S.  Coburn,  H.  C.  Moore,  and  R.  J.  Bosher,  Appellees, 
V.  John  W.  Simpson,  Appellant,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Written  Instrument — Purporting  to  Transfer  Real  Estate — Testa- 
mentary in  character.  An  instrument  which  described  itself 
as  a  **will  testament,"  by  which  the  signer  undertook  to  **wiir'  a 
part  of  his  property  to  his  sons,  and  the  remainder  at  his  death  to 
his  widow,  who  was  named  as  administratrix,  no  word  being  used 
appropriate  to  a  present  grant,  held  to  have  been  wholly  testamentary 
in  character,  although  acknowledged  and  recorded  and  not  witnessed. 

2.  Trial — Stipulation — Judgment  on  Pleadings  a/nd  Stipulaiion — Error. 
When  a  cause  was  called  for  trial  the  parties  filed  a  stipulation  that 
certain  statements  were  facts  in  the  case,  a  right  to  introduce  further 
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evidence  bein^  expressly  reserved.  The  plaintiflfs  then  moved  for 
judgment  in  their  favor  on  the  pleadings  and  findings.  Held,  that 
such  a  motion  could  only  be  rightfully  sustained  if  the  answer  failed 
to  state  a  defense,  or  if  it  or  the  agreed  statement  of  facts  contained 
something  fatal  to  the  defendant's  recovery.  For  the  purpose  of 
such  motion  the  allegations  of  the  answer,  unless  contradicted  by  the 
agreed  statement,  must  be  assumed  to  be  true,  although  not  referred 
to  in  the  stipulation. 
3.  Wbittbn  Instrument — Pleadings — Issues — Title — Gifts.  The  an- 
swer, although  characterizing  as  a  deed  the  instrument  described  in 
the  foregoing  paragrraph  number  one,  and  relying  on  it  as  conveying 
title  to  the  land  therein  referred  to,  held  to  have  presented  also  the 
issue  of  the  passing  of  title  by  an  oral  gift,  followed  by  possession 
and  lasting  and  valuable  improvements. 

Appeal  from  Butler  difitrict  court;  Allison  T.  Ayres, 
judge.    Opinion  filed  January  12,  1918.    Modified. 

N.  A.  Yeager,  and  R.  A.  Cox,  both  of  Augusta,  for  the 
appellant. 

Burdette  Blue,  of  Bartlesville,  Okla.,  for  the  appellees ;  M. 
E.  Michaelson,  of  Bartlesville,  Okla.,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  On  June  9,  1914,  Sarah  A.  Simpson  executed 
an  oil  and  gas  lease.  Thereafter  assignees  of  the  lease  brought 
this  action  to  determine  its  validity.  John  W.  Simpson,  the 
only  defendant  who  made  a  contest,  filed  an  answer  asserting 
that  the  lease  is  iAvalid  because  he,  and  not  the  lessor,  his 
mother,  was  at  the  time  of  its  execution  the  owner  of  the  land 
covered.  The  parties  agree  that  on  March  6,  1886,  the  tract 
belonged  to  Andrew  M.  Simpson,  the  husband  of  Sarah  A. 
Simpson  and  the  father  of  John  W.  Simpson.  The  defendant 
asserts  that  on  that  date  his  father  made  a  distribution  of  a 
part  of  his  property  among  his  children,  giving  to  the  defend- 
ant the  tract  referred  to.  The  plaintiffs  allege  that  Andrew  M. 
Simpson  continued  to  own  the  land  until  his  death  on  Novem- 
ber 21, 1907,  and  that  by  his  will  it  passed  to  his  widow.  When 
the  case  was  called  for  trial  a  stipulation  was  entered  into 
agreeing  upon  certain  facts.  The  plaintiffs  thereupon  moved 
for  a  judgment  in  their  favor  upon  the  pleadings  and  the 
agreed  statement.  The  motion  was  sustained  and  a  judgment 
was  rendered  accordiijgly,  from  which  the  defendant  appeals. 
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1.  The  answer  included  a  statement  that  the  land  had  been 
conveyed  to  the  defendant  by  his  father  on  March  6, 1886,  and 
it  was  agreed  that  on  that  date  a  writing  signed  by  Andrew  M. 
Simpson  had  been  acknowledged  by  him,  and  a  month  later 
had  been  recorded  in  the  office  of  the  register  of  deeds,  reading 
as  follows : 

"The  Will  Testament  of  Andrew  A.  Simpson. 

"I  will  to  my  oldest  son  Andrew  M.  Simpson,  Jr.  Two  Thousand 
Dollars  which  he  has  already  had,  and  to  my  second  son  Edgar  O.  Simp- 
son, the  North-west  quarter  of  Section  Twenty-four  (24)  Township 
Twenty-eight  (28)  Range  Two  (2)  East  of  the  6  P.  M.  in  the  county  of 
Sedgwidc  State  of  Kansas,  and  to  my  daughter  Mary  A.  Simpson  Lots 
Forty-one  to  Forty-eight  inclusive  in  Block  5,  Bellamy's  subdivision  to 
South  Englewood  in  county  of  Cook  and  state  of  niinois,  and  the  west 
half  of  the  east  half  of  the  west  half  of  the  south  east  quarter  of  section 
Twenty  four  Township  thirty-six  (36),  Range  Eleven  (11)  East  Third  to 
P.  M.  in  the  county  of  Will  and  state  of  Illinois,  and  to  my  third  son 
James  A.  Simpson,  the  south  half  of  the  south-east  quarter  and  the  south 
east  quarter  of  the  south-west  quarter  of  section  Thirty  two  (32)  Town- 
ship Twenty  seven  (27)  Range  Four  (4)  county  of  Butler  and  state  of 
Kansas,  and  to  my  fourth  son  John  W.  Simpson,  the  north-east  quarter 
of  the  south-east  quarter  of  section  Thirty-two  (32)  and  the  west  half 
of  SW  one  fourth  of  section  Thirty  three  (33)  Township  Twenty  seven 
(27)  Range  Four  (4)  in  the  county  of  Butler  and  state  of  Kansas, 
[being  the  land  in  question]  and  my  wife  Sarah  A.  Simpson  is  to  have 
the  rent,  use  or  occupy  the  same  so  long  as  she  lives  or  sees  fit,  and  to 
my  wife  Sarah  A.  Simpson  all  other  real  estate  and  personal  property 
whatsoever  that  I  own  or  may  own  at  my  death,  the  said  Sarah  A. 
Simpson  to  be  the  administratrix  without  bonds  and  be  guardian  of  my 
children.  ANDREW  M.  Simpson." 

The  first  question  to  be  determined  is  whether  this  instru- 
ment can  be  regarded  as  a  conveyance.  The  defendant  main- 
tains that  it  should  be  given  that  character  because  it  shows  on 
its  face  that  it  was  so  intended,  or  at  any  event  this  c(Hiclusion 
follows  when  it  is  considered  in  the  light  of  surrounding  cir- 
cumstances. It  is  of  course  true  that  the  purpose  of  the  maker 
should  control ;  but  it  must  be  determined  from  the  language 
used,  other  evidence  being  admissible  only  to  explain  ambi- 
guities or  make  application  of  its  provisions.  We  do  not  dis- 
cover in  the  words  of  the  document  anjd^hing  indicating  that 
the  person  who  signed  it  regarded  it  as  a  deed,  or  suggesting  a 
doubt  of  his  intention  in  that  regard.    The  fact  that  in  the  first 
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dause  the  two  tiiousand  dollars,  which  is  disposed  of  to  the 
maker's  son  EJdgar,  is  spoken  of  as  a  sum  which  he  had  already 
had,  is  entirely  consistent  with  a  testamentary  purpose  to  f  or- 
grive  a  debt  arising  upon  a  loan  of  that  amount.  That  the  in- 
strument is  described  as  a  "will  testament"  is,  of  course,  not 
conclusive,  but  is  very  significant  in  the  absence  of  any  word  of 
present  grant.  The  residuary  clause  disposing  of  all  other 
property  owned  by  the  maker  at  his  deatii,  and  the  designation 
of  an  administratrix,  also  tend  strongly  to  characterize  the  in- 
strum^t  as  a  wilL  The  fact  that  the  instrument  was  acknowl- 
edged and  recorded  might  have  some  tendency  to  show  that  it 
was  regarded  as  a  conveyance,  if  its  language  were  sufficiently 
obscure  to  call  for  interpretation  in  that  regard ;  but  that  con- 
dition does  not  exist.  Moreover,  whatever  else  the  signer  may 
have  had  in  mind,  his  purpose  was  clearly  in  part  testamen- 
tary, and  the  failure  to  have  his  signature  witnessed  suggests 
strongly  that  he  supposed  the  acknowledgment  to  be  a  substi- 
tute for  attestation.  We  approve  the  ruling  of  the  trial  court 
holding  that  the  writing  did  not  amount  to  a  conveyance. 

2.  This  question  being  settled,  there  was  nothing  in  the 
agreed  stat^nent  of  facts  that  tended  to  establish  the  claim  of 
the  defendant  to  be^the  owner  of  the  land.  The  plaintiffs  insist 
that  notiiing  remains  to  be  decided — ^that  the  case  was  sub- 
mitted upon  an  agreed  statement  of  facts,  which  superseded 
the  pleadings  and  dispensed  with  any  other  form  of  proof. 
The  record,  however,  does  not  bear  out  this  (X)ntention.  The 
journal  entry  recites  that  when  the  case  was  called,  the  parties 
having  announced  that  they  were  ready  for  trial,  "there  was 
filed  in  open  court  a  stipulation  [in]  writing  agreeing  to  cer- 
tain facts  in  issue  in  said  case ;  the  plaintiffs  thereupon  moved 
the  court  for  a  judgment  on  the  pleadings  and  upon  said  agreed 
statement  of  facts";  and  that  the  motion  was  sustained.  It 
would,  of  course,  have  been  competent  for  the  parties  to  agree 
that  the  case  might  be  heard  and  determined  upon  the  plead- 
ings and  the  stipulation,  waiving  the  right  to  introduce  other 
evidence^  In  that  situation  a  judgment  for  the  plaintiffs  could 
only  be  reversed  if  their  own  pleadings  or  the  agreed  statement 
affiimatively  showed  that  the  defendant  was  entitled  to  re- 
cover. But  that  is  not  what  the  record  shows  to  have  taken 
place.    The  agreed  statement  bore  this  introduction:    "It  is 
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hereby  stipulated  and  agreed  by  and  between  the  plaintiffs 
herein  and  the  defendant,  John  W.  Simpson,  that  the  following 
are  facts  [not  the  facts]  in  this  case.  Either  party  reserves 
the  right  to  offer  further  material  facts  or  evidence  as  they 
may  desire."  The  record  does  not  show  that  the  defendant 
asked  to  be  allowed  to  introduce  any  other  evidence,  but  it  does 
not  show  that  he  in  any  way  waived  the  right  to  do  so.  The 
motion  of  the  plaintiffs  resulted  in  a  judgment  being  rendered 
before  reaching  the  stage  of  the  trial  when  such  evidence  would 
naturally  be  offered.  The  motion  was  analogous  to  a  demurrer 
to  the  answer,  as  modified  by  any  admissions  of  the  defendant 
made  in  the  agreed  statement.  The  question  it  presented  was 
not  whether  the  agreed  statement  showed  aflirmatively  that 
the  defendant  ought  to  recover,  but  whether  it  or  the  answer 
contained  anything  that  was  necessarily  fatal  to  his  recovery. 
The  decision  in  its  entirety  can  be  upheld  only  if  the  latter  was 
the  case,  or  if  the  answer  failed  to  state  a  defense. 

3.  The  remaining  question  is  whether  the  answer  tendered 
any  issue  other  than  the  acquiring  of  title  by  the  defendant 
through  the  instrument  referred  to.  It  distinctly  declared 
upon  the  instrument  as  a  conveyance,  and  did  not  explicitly 
allege  an  oral  grant.  Some  of  its  allegations,  however,  pointed 
to  a  purpose  to  rely  upon  the  instrument  (if  it  should  be  held 
not  to  amount  to  a  deed)  as  corroborative  evidence  of  a  gift. 
For  instance,  it  alleged  that  the  defendant  had  made  lasting 
and  valuable  improvements,  and  this  could  hardly  have  been 
for  any  other  purpose  than  to  support  the  claim  of  a  passing 
of  title  irrespective  of  the  writing.  The  portion  of  the  answer 
bearing  upon  this  aspect  of  the  case  reads  as  follows : 

''That  at  said  time  [of  the  signing  of  the  instrument  referred  to]  he 
[Andrew  .M.  Simpson,  the  signer  thereof]  made  a  distribution  of  prop- 
erty belongring  to  him  and  gave  to  his  children  each  certain  tracts  of 
land,  and  money  with  which  to  buy  land  and  executed  a  written  instru- 
ment [the  one  in  question]  confirming  and  conveying  to  ihem,  certain 
tracts  and  parcels  of  land  liierein  described  specifically  conveying  to  this 
defendant  [the  tract  in  question].  .  .  .  That  said  conveyance  to  this 
defendant  had  a  condition  liierein  named,  that  said  Sarah  A.  Simpson 
was  to  have  the  rent,  use  and  occupance  of  the  same  so  long  as  she  lived 
or  saw  fit.  That  said  conveyance  was  made  with  the  full  knowledge  and 
joint  consent  of  said  Sarah  A.  Simpson.  .  .  .  That  said  Sarah  A. 
Simpson  continued  to  use  and  occupy  said  land  until  this  defendant  at- 
tained the  age  of  majority  and  had  attained  the  age  and  discretion  in 
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which  he  was  capable  of  managing  said  property,  at  which  time  and. in 
the  year  1903,  said  Sarah  A.  Simpson  and  her  husband  turned  over  to 
this  defendant  full  possession  and  control  thereof,  after  which  this 
defendant  paid  Sarah  A.  Simpson  rent  as  provided  by  the  convey- 
ance.   .    .    . 

''That  at  all  times  after  the  6th  day  of  March,  1886,  this  defendant 
was  recognized  by  said  Andrew  M.  Simpson  and  Sarah  A.  Simpson  as 
the  fee  owner  of  said  land  subject  to  the  conditions  named  in  said  con- 
veyance. That  in  pursuance  of  said  conveyance  and  recognized  owner- 
ship in  him,  this  defendant  made  lasting  and  valuable  improvements  on 
said  land  to  the  amount  of  more  than  $1,000. 

''That  liiis  defendant  has  been  in  the  open,  notorious  and  undisputed 
possession  of  said  land  herein  described  under  color  of  title  for  more 
than  fifteen  years  last  past.'' 

We  regard  these  averments  as  sufficient,  by  a  very  liberal 
construction,  to  present  the  issue  whether  the  defendant  ac- 
quired title  by  an  oral  gift,  followed  by  possession  and  im- 
provements, upon  which  he  was  entitled  to  present  evidence. 

The  judgment  is  afiirmed  so  far  as  it  is  a  determination  that 
no  title  passed  by  the  writing,  but  is  modified  to  conform  to 
what  has  just  been  said,  and  the  cause  is  remanded  with  direc- 
tions to  proceed  with  the  trial  of  the  other  issue. 


No.  21,177. 

NoAH  Neal,  Appellee,  v.  A.  E.  Kent,  Appellant. 

SYLLABUS   BY  THE  COURT. 

CrTY  Court — Illegally  Established — Judgment — Jurisdiction  of  District 
Court  on  Appeal.  The  case  was  taken  by  appeal  from  the  city  court 
to  the  district  court,  where  both  parties  without  objection  filed 
amended  pleadings  and  the  case  was  tried,  resulting  in  a  judgment  for 
the  plaintiff.  Subsequently  the  act  creating  the  city  court  was  declared 
unconstitutional  and  void.  {State,  ex  rel.,  v.  Denting,  98  Kan.  420,  158 
Fac.  34.)  Held,  tiiat  the  district  court  having  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties,  it  was  too  late  for  defendant  to  ques- 
tion its  jurisdiction  either  to  entertain  the  appeal  or  to  permit  amend- 
ments to  the  pleadings. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  January  12,  1918.    Affirmed. 

C.  M.  Williams,  and  D.  C.  Martindell,  both  of  Hutchinson, 
for  the  appellant. 

W'  A,.  Huxman,  of  Hutchinson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  action  was  commenced  in  the  city  court  of 
the  city  of  Hutchinson,  and  a  trial  resulted  in  a  judgment  for 
the  defendant.  The  plaintiff  appealed  to  the  district  court,  and 
on  January  19,  1916,  recovered  judgment.  On  June  21,  1916, 
the  defendant  filed  a  motion  to  vacate  the  judgment,  claiming 
that  the  court  had  no  jurisdiction  to  entertain  the  appeal  be- 
cause of  the  decision  in  State,  ex  rel.,  v.  Deming,  98  Kan.  420, 
158  Pac.  34,  in  which  the  act  establishing:  iiie  city  court  of 
Hutchinson  was  declared  unconstitutional  and  void.  The  mo- 
tion was  overruled,  and  the  appeal  is  from  that  ruling. 

In  the  original  bill  of  particulars  the  plaintiff  alleged  that  he 
purchased  of  defendant  two  mares,  giving  in  consideration 
therefor  his  promi8S(»y  note  for  $450 ;  that  the  note  had  been 
triuisf erred  to  an  innocent  purchaser ;  that  defendant  guaran- 
teed the  mares  to  be  sound  and  suiti^le  for  farm  work ;  that 
one  of  them  was  worthless ;  and  that  he  had  offered  to  return 
the  mares,  and  demanded  return  of  the  purchase  price.  He 
sued  to  recover  $450.  After  the  cause  reached  the  district 
court  he  filed  a  motion  for  permission  to  amend  the  bill  of  par- 
ticulars, alleging  that,  as  only  one  of  the  mares  was  not  as 
guaranteed,  he  preferred  upon  due  consideration  to  retain  the 
sound  one  and  recover  damages  for  the  defective  one,  and  that 
the  amendment  would  in  no  wise  prejudice  the  defendant,  be- 
cause the  evidence  would  be  the  same  in  either  case.  No  ob- 
jection was  made  by  defendant,  and  the  court  allowed  the 
amendment.  The  defendant  then  answered  the  amended  peti- 
tion, and  the  case  proceeded  to  judgment. 

The  defendant  now  contends  that  the  district  court  had  no 
jurisdiction  because  the  court  where  the  case  was  commenced 
was  not  legally  established,  and  therefore  the  whole  proceed- 
ings must  fail.  There  is  also  a  contention  that  the  district 
court  lacked  jurisdiction  to  permit  plaiiiitiff  to  amend  his  bill 
•of  particulars  and  change  the  nature  of  his  cause  of  action. 
Neither  contention  is  sound.  The  defendant  made  no  objec- 
tion to  the  amendment,  but  on  the  contrary  waived  any  objec- 
tion he  might  have  had  thereto  by  filing  an  answer  and  sub- 
mitting the  controversy  to  the  court.  For  the  same  reason  it 
is  too  late  for  him  to  object  to  the  jurisdiction.    The  district 
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court  had  jurisdiction  of  the  subject  matter,  and  since  both 
parties  came  into  court  and  litigated  the  matter  without  ob- 
jection, the  court  had  jurisdiction  of  the  parties.  Both  are 
estopped  from  afterwards  claiming  that  the  court  was  without 
jurisdiction. 

In  MiUer  v.  Bogart,  19  Kan.  117,  the  action  was  brought  be- 
fore a  justice  for  the  recovery  of  property  valued  at  $15. 
There  was  a  judgment  for  the  defendant,  and  the  plaintiff  ap- 
X)ealed  to  the  district  court,  where  the  plaintiff  recovered  a 
judgment.  At  a  later  term  of  the  court  the  defendant  moved 
to.  set  aside  the  judgment  and  dismiss  the  appeal  because  the 
statute  only  authorized  appeals  in  such  cases  where  the 
amount  involved  was  at  least  $20.  It  was  claimed  that  the 
district  court  could  take  no  jurisdiction  by  the  appeal.  The 
district  court  sustained  the  contention  and  set  aside  the  judg- 
ment. On  appeal  it  was  held  that  the  district  court,  being  one 
of  general  original  jurisdiction  in  an  action  of  replevin,  and 
the  parties  having  voluntarily  appeared  and  tried  the  ques- 
tion, the  defendant  could  not  be  permitted  to  plead  want  of 
jurisdiction. 

In  Mo.  Pac.  Rly.  Co.  v.  Lea,  47  Kan.  268,  27  Pac.  987,  the 
action  was  commenced  in  a  justice  court,  where  plaintiff  re- 
covered judgment  in  the  smn  of  $300,  for  hay  that  had  been 
destroyed.  The  defendant  appealed,  and  the  plaintiff  filed  in 
the  district  court  an  amended  bill  of  particulars  claiming  that 
the  value  of  the  hay  was  $360.  Without  any  objection  to  the 
amendment  defendant  answered,  but  subsequently  filed  a  mo- 
tion to  dismiss  the  appeal  for  want  of  jurisdiction.  The  mo- 
tion was  overruled,  and  on  the  trial  the  plaintiff  was  given 
judgment.  The  defendant  appealed,  and  it  was  held  that  the 
motion  to  dismiss  came  too  late.  To  the  same  effect  is  Tele- 
graph Co.  V.  Moyle,  51  Kan.  203,  32  Pac.  895.  Numerous 
other  cases  might  be  cited,  but  these  are  suflRcient  to  show  that 
defendant's  contentions  are  without  merit. 

The  judgment  is  aflirmed. 


16^102  Kan. 
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No.  21,180. 

David  R.  Neil,  Appellee,  v.  John  P.  Stuaet  et  al.,  Appellants 
(Andrew  Neil  and  Lula  Keith  Cooksey,  Appellees). 

SYLLABUS  BY  THE  COURT. 

1.  Will — Construction — Interest  of  Devisees,  The  will  involved  herein 
devised  the  testatrix's  property  to  her  husband  for  life  and  provided 
that  at  his  death — 

"the  property  is  to  be  sold  and  divided  as  follows :  Among  my  Broth- 
ers &  Sisters  children  and  David  R.  Neil  and  Andrew  Neil,  also  Lulu 
Keith  equally." 

Held,  that  the  three  persons  last  named  take  equally  with  each  of  the 
nephews  and  nieces  per  capita. 

2.  Same — Evidence — Statements  of  Testatrix,  It  was  not  error  to  ex- 
clude evidence  of  statements  made  by  the  testatrix  to  the  scrivener, 
that  she  wanted  each  of  the  devisees  to  share  equally  with  the  others. 

Appeal  from  Republic  district  court;  John  C.  Hogin,  judge. 
Opinion  filed  January  12, 1918.    Modified. 

W.  D.  Vance,  and  R.  E.  McTaggart,  both  of  Belleville,  for 
the  appellants. 
N.  J.  Ward,  of  Belleville,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  I:^  s 

West,  J.:  This  case  involves  the  construction  of  a  will;  the 
question  being  whether  certain  devisees  shall  take  by  families 
or  individually.  The  only  error  complained  of,  aside  from  the 
per  stirpes  construction,  is  the  refusal  to  receive  the  evidence 
of  the  scrivener  as  to  what  the  testatrix  said  her  intentions 
and  desires  were  concerning  the  interests  of  the  devisees. 

Jennet  Neil  married  John  Neil,  and  in  December,  1877,  a 
deed  was  made  to  them  jointly  for  one  tract  of  land  now  in 
controversy.  Her  husband  died  in  1879,  and  in  1881  she 
married  his  brother  Daniel  Neil,  and  afterwards  acquired 
other  land  in  addition  to  what  she  took  as  survivor  of  her  first 
husband.  She  never  had  any  children.  Daniel's  two  nephews, 
David  R.  Neil  and  Andrew  Neil,  had  lived  in  her  home  in 
early  life,  her  husband  having  been  their  guardian.  They 
were  with  her  in  her  last  sickness  and  were  friendly  with  her 
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till  the  end.  When  she  died  she  had  brothers  and  sisters  who 
had  children,  and  one  sister  who  had  none.  Only  one  sister, 
Mrs.  Keith,  lived  in  Kansas,  and  the  others  had  never  visited 
Jennet,  at  least  not  for  many  years.  Mrs.  Keith  had  a  step- 
daughter. Lulu  Keith  Cooksey.  The  will  was  executed  April 
4,  1905,  and  gave  the  husband,  Daniel  Neil,  a  life  estate  in  the 
land.  Jennet  died  April  30, 1905.  Daniel,  who  took  under  the 
will,  died  December  19,  1912.  The  will  is  in  the  following 
words : 

"LAST  WILL  AND  TESTAMENT 

'*I,  Jennet  Neil  of  Courtland,  Kansas,  make  this  my  last  will. 

"I  give  devise  bequeath  my  estate  and  property  both  real  &  personal 
as  follows  that  is  to  say  to  my  dear  husband  Daniel  Neil  during  his 
natural  life  time  and  at  his  death  the  property  is  to  be  sold  and  divided 
as  follows:  Among  my  Brothers  &  Sisters  children  and  David  R.  Neil 
and  Andrew  Neil,  also  Lula  Keith  equally. 

**I  further  bequeath  unto  Frances  Peter  Wilson,  Herman  Henry 
Wilson  and  George  McBoyle  the  sum  of  One  Dollar  each. 

"I  further  bequeath  the  money  on  my  notes  &  mortgs  as  follows: 
$500  to  Daniel  Neil  my  husband  $500  to  Barbara  Stewart  [Stuart]  $500 
to  Mary  Smith  $500  to  Grace  Smith  $500  to  Isabell  Keith 

''In  witness  hereof  I  have  signed  and  sealed  and  published  and  de- 
clared this  instrimient  as  my  last  will  at  Courtland,  Kans.,  this  4th  day 
of  April,  1905.  Jennet  Neil. 

"Subscribed  to  before  me  this  4th  day  of  April,  1905. 

(Seal)  J.  E.  Tucker,  N.  P. 

"My  Commission  expires  March  Srd,  1906 
"Harry  Marty 
**Simon  J.  Snider 
Wits." 

Does  the  will  compel  the  construction  adopted  by  the  trial 
court,  that  the  sisters'  children  take  per  stirpes?  Was  it  error 
to  reject  the  evidence  of  the  testatrix's  intention  and  desires? 
The  case  has  been  briefed  with  noteworthy  ability  by  counsel  on 
both  sides,  and  each  with  persuasive  reasoning  and  numerous 
citations  seeks  to  substantiate  his  position.  The  rule  which 
takes  precedence  over  all  the  other  rules  of  testamentary  con- 
struction— ^many  of  them  made  venerable  by  time — is  that  the 
intention  governs.  When  such  intention  appears  by  the  use  of 
apt  language  it  is  an  end  of  all  strife.  What  do  these  words 
naturally,  technically,  or  intentionally  mean? 

"Among  my  Brothers  &  Sisters  children  and  David  R.  Neil  and 
Andrew  Neil,  also  Lula  Keith  equally." 
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They  must  and  do  mean  that  David  R.,  Andrew  and  Lula  share 
equally  with  the  children  of  the  brothers  and  sisters,  but  are 
the  children  each  to  share  equally  with  David  and  Andrew 
and  Lula,  or  are  all  the  children  of  each  brother  or  sister  or  all 
the  nephews  and  nieces  to^rether  as  a  class  thus  to  share? 
David  and  Andrew  she  knew  and  Lula  she  knew,  but  the  chil- 
dren of  the  brothers  and  sisters  the  testatrix  apparently  did 
not  know  and  certainly  did  not  name.  One  conclusion  to  be 
drawn  from  the  words  used  is  that  each  brother  or  sister  with 
children,  each  of  the  husband's  nephews,  and  Isabelle's  step- 
daughter should  be  deemed  an  equal  numerical  divisor  of  the 
estate,  the  parts  to  equal  the  number  of  persons  thus  indicated. 
This  view  the  trial  court  took. 

But  we  still  have  the  difficulty  arising  from  the  designation 
of  certain  children,  the  two  nephews  and  one  stepdaughter 
"among"  whom  the  proceeds  of  the  estate  were  to  be  "divided** 
and  divided  "equally." 

Authorities  may  be  found  to  uphold  either  the  per  capita  or 
the  per  stirpes  view.  (40  Cyc.  1491-1497,  and  cases  cited;  3 
Words  and  Phrases,  2429-2431 ;  Note,  Ann.  Gas.  1916C,  411.) 
But  all  these  cases  with  the  various  textbooks  strive  for  the 
same  goal — ^the  intention  of  the  testator  as  expressed  in  the 
will.  It  would  be  unprofitable  to  array  or  quote  decisions 
touching  the  various  expressions  used  by  testators  and  the 
meaning  judicially  derived  therefrom,  and  it  is  sufficient  to  say 
that  the  majority  of  the  court  believe  and  hold  that  the  most 
natural  and  the  only  proper  construction  to  be  given  to  the 
language  now  under  consideration  is  that  each  nephew  and 
niece  of  the  testatrix  was  intended  to  share  equally  with  the 
three  other  devisees,  all  to  take  per  capita. 

Having  reached  this  conclusion,  it  follows  that  the  rejection 
of  the  evidence  of  the  notary  public  as  to  what  the  testatrix 
told  him  she  wanted  each  of  the  devisees  to  have  was  not  error. 

From  all  the  circumstances,  Jennet  Neil,  in  disposing  of  the 
property  which  came  to  her  and  her  first  husband  jointly  and 
that  which  was  acquired  by  her  and  her  second  husband, 
brother  of  the  former,  had  in  mind  the  affection  shown  by  both 
for  their  two  nephews,  although  no  blood  relation  to  herself, 
and  she  naturally  desired  to  take  care  of  the  children  of  her 
brothers  and  sisters  for  whom  she  felt  a  natural  affection 
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whether  their  parents  had  visited  her  or  not,  and  also  a  near- 
ness to  the  stepdaughter  of  the  one  sister  who  lived  here.  It 
would  not  be  deemed  natural  or  reasonable,  from  any  language 
found  in  the  instrument  or  from  any  circumstances  shown,  to 
conclude  that  she  wanted  one  of  the  nephews  or  nieces  to  have 
a  greater  or  lesser  Bhare  than  any  other,  all  of  whom  she  must 
have  had  in  mind  when  she  directed  that  the  proceeds  of  the 
property  were  to  be  divided  among  them  and  the  other  devisees 
"equally."  If  one  sister  should  have  Ave  children  at  the  death 
of  the  testatrix,  and  another,  one,  there  is  nothing  to  indicate 
that  Jennet  intended  the  one  to  have  as  much  as  the  Ave.  The 
language  and  circumstances  indicate  that  she  regarded  her 
nephews  and  nieces,  the  one  stepniece  and  the  two  nephews  by 
marriage,  as  the  equal  objects  ojf  her  benefaction,  and  this  con- 
struction of  the  will  is  entirely  reconcilable  with  the  situation 
shown  and  the  language  used,  which  cannot  without  difficulty 
be  given  any  other  construction.  It  follows  that  while  the  rul- 
ing of  the  court  in  the  exclusion  of  evidence  was  correct,  the 
judgment  as  to  the  construction  of  the  will  was  error. 

The  judgment  is  therefore  modified  accordingly,  and  the 
cause  remanded  for  further  proceedings  in  accordance  here- 
with. 

Dawson,  J.  (dissenting) :  I  think  the  judgment  of  the  trial 
court  that  the  children  of  the  brothers  and  sisters  of  the  testa- 
trix, unnamed  and  unknown  by  her,  should  take  per  stirpes  and 
not  per  capita  was  correct  and  in  harmony  with  well-consid- 
ered precedents  in  analogous  cases. 
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No.  21,181. 

Leon  Broquet,  Appellee,  v.  William  N.  Hosier  and  Katie  J. 
Hosier,  Appellants,  ftt  al. 

SYLLABUS  BY  THE  COURT. 

1.  Mortgage  Foreclosure — Personal  Service — Judgment  by  Default — 
Jurisdiction  of  Court,  In  a  foreclosure  action,  the  district  court  has 
jurisdiction  to  render  judgment  by  default  on  personal  service  with- 
out the  notes  and  mortgage  sued  on  being  filed  with  the  clerk  or  pre- 
sented to  the  court. 

2.  Same — Original  Papers  Not  Filed — No  Fraud.  It  is  not  a  fraud  on 
the  defendants  in  a  foreclosure  action  for  the  plaintiff  to  fail  to  file 
with  the  clerk  or  to  present  to  the  court  the  notes  and  mortgage  sued 
on,  or  to  fail  to  introduce  any  evidence  in  support  of  the  petition, 
where  personal  service  has  been  made  and  judgement  is  rendered  by 
default. 

Appeal  from  Rawlins  district  court;  W.  S.  Langmade, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

M.  A.  Wilson,  of  Atwood,  and  /.  B.  Smith,  of  Beaver  City, 
Neb.,  for  the  appellants. 

Dempster  Scott,  and  C.  E.  Scott,  both  of  Atwood,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  On  May  19,  1914,  the  plaintiff  recovered  a 
judgment  against  the  defendants  for  $863.30,  and  for  the  fore- 
closure of  a  mortgage  on  real  property  in  Rawlins  county. 
Sumnjons  had  been  personally  served  on  each  of  the  defend- 
ants. An  order  of  sale  was  issued,  the  real  property  was 
sold,  and  a  sheriffs  deed  to  the  purchaser  was  executed.  On 
September  5,  1916,  the  defendants  filed  a  motion  to  set  aside 
the  judgment,  the  order  of  sale,  and  the  sheriffs  deed,  on  the 
ground  that  the  judgment  was  void  for  the  reason  that  none 
of  the  notes  or  the  mortgage  sued  on  was  filed  with  the  clerk 
of  the  court  nor  with  the  judge  thereof,  and  on  the  further 
ground  that  because  no  evidence  was  introduced  to  prove  the 
allegations  of  the  petition  the  court  was  without  jurisdiction 
to  render  judgment.    The  motion  was  denied  on  November  13, 
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1916,  and  the  defendants  appeal  from  the  judgment  denying 
that  motion. 

1.  The  first  argument  presented  by  the  defendants  is  that 
the  court  did  not  have  jurisdiction  to  render  judgment  against 
them.  This  argument  is  based  on  the  fact  that  the  notes  and 
mortgage  sued  on  were  not  filed  with  the  clerk  nor  presented 
to  the  court  at  the  time  judgment  was  rendered,  nor  at  any 
time  thereafter.  The  district  courts  of  this  state  are  courts 
of  general  jurisdiction;  they  have  jurisdiction  in  actions  to 
foreclose  mortgages  and,  where  personal  service  is  had,  may 
render  judgment  against  any  one  who  is  personally  liable  on 
the  mortgage  debt.  The  evidence  introduced  in  an  action  does 
not  affect  the  jurisdiction  of  the  court.  The  defendants'  con- 
tention that  the  court  did  not  have  jurisdiction  to  render  judg- 
ment is  without  any  foundation. 

2.  Another  proposition  urged  by  the  defendants  is  that  the 
judgment  was  procured  by  fraud;  this  is  based  on  the  fact 
that  the  original  notes  and  mortgage  were  not  filed  and  were 
not  introduced  in  evidence.  Judgment  was  rendered  against 
the  defendants  on  their  default.  They  did  not  answer,  al- 
though they  were  personally  served  with  summons.  It  must 
be  presumed  that  the  petition  stated  a  cause  of  action.  The 
defendants'  motion  indirectly  stated  that  copies  of  the  notes 
and  mortgage  were  set  out  in  the  petition.  Section  110  of  the 
code  of  civil  procedure  reads,  in  part,  as  follows : 

"In  all  actions,  allegations  of  the  execution  of  written  instruments  and 
indorsements  thereon  .  .  .  shall  be  taken  as  true  unless  the  denial 
of  the  same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attor- 
ney."   (Gen.  Stat.  1915,  §  7002.) 

Section  129  of  the  code  of  civil  procedure  reads,  in  part,  as 
follows : 

"Every  material  allegation  of  the  petition  not  controverted  by  the 
answer  .  .  .  shall  for  the  purposes  of  the  action  be  taken  as  true." 
(Gen.  Stat.  1915,  §  7021.) 

By  their  default  the  defendants  admitted  that  all  the  allega- 
tions of  the  plaintiff's  petition  were  true.  It  was  not  neces- 
sary for  the  plaintiff  to  introduce  any  evidence  in  order  to 
entitle  him  to  judgment.  In  taking  judgment  by  default  with- 
out filing  the  original  notes  and  mortgage  with  the  court,  or 
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producing  them  to  the  court,  the  plaintiff  did  not  practice  any 
fraud  whatever  on  the  defendants. 

The  motion  was  properly  denied,  and  the  judgment  is  af- 
firmed. 


No.  21,188. 

Gordon  Dotson,  Appellee,  v.  The  Proctor  &  Gamble  Manu- 
facturing Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

Compensation  Act — Injuries — Voluntary  Settlement — Written  Release — 
Inadequate  Compensation,  The  workmen's  compensation  act  (Laws 
1911,  ch.  218,  and  amendments.  Gen.  Stat.  1916,  §  6896,  et  aeq.)  recog- 
nizes the  legality  of  a  voluntary  settlement  and  release  of  a  workman's 
claim  against  his  employer  for  injuries  sustained  in  the  service  of  the 
latter ;  and,  in  the  absence  of  fraud  or  mutual  mistake,  the  satisfaction 
and  release  of  such  a  claim,  pursuant  to  such  voluntary  settlement, 
cannot  be  set  aside  on  the  ground  of  gross  inadequacy  of  compensation, 
following  Odrowski  v.  Swift  &  Co.,  99  Kan.  163, 162  Pac.  268;  Weathers 
V.  Bridge  Co.,  99  Kan.  632,  162  Pac.  967. 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  Ed- 
ward L.  Fischer,  judge.  Opinion  filed  January  12,  1918.  Re- 
versed. 

/.  K.  Cubbison,  and  William  G.  Holt,  both  of  Kansas  City,  for 
the  appellant. 

T.  A.  Milton,  C.  W.  Prince,  E.  A.  Harris,  J.  N.  Beery,  and 
/.  E.  Westfall,  all  of  Kansas  City,  Mo.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiff,  while  employed  by  the  defendant 
as  a  workman,  received  an  accidental  injury  to  his  eyes.  He 
received  some  medical  attention  from  defendant's  physician, 
and  later  he  was  paid  the  sum  of  $44.40  by  defendant's  cashier. 
L.  A.  Wickliff e,  pursuant  to  the  terms  of  a  written  instrument, 
which  reads  as  follows  : 

"Remiase. 

"I,  Gordon  Dotson,  of  Kansas  City,  in  the  County  of  Wyandotte,  and 
the  State  of  Kansas,  being  of  full  age,  in  consideration  of  forty-four  and 
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'*9ioo  dollars  ($44.40)  and  all  medicaj  fees  to  date  to  me  paid  by  The 
Proctor  &  Gamble  Manufacturing  Company  of  Kansas  City,  Kansas,  the 
receipt  of  which  is  hereby  acknowledged,  do  hereby  release  and  forever 
discharge  the  said  The  Proctor  &  Gamble  Manufacturing  Company  from 
any  and  all  claims,  demands,  actions  and  causes  of  actions  of  every  name 
and  nature  which  I  now  have  or  might  have  upon  or  against  said  The 
Proctor  &  Gamble  Manufacturing  Company  and  especially  from  all  claims 
arising  out  of  any  and  all  i>ersonal  injuries,  damages,  expenses  and  any 
loss  or  damage  whatsoever,  resulting  or  to  result  from  an  accident  to  me 
on  or  about  the  28th  day  of  October,  1915. 

"It  is  distinctly  understood  and  agreed  that  future  employment  forms 
no  part  of  the  consideration  for  this  release  whatever.    .    .    . 

(Signed)     Gordon  Dotson. 

"I  further  state  that  no  false  statements  of  any  kind  were  made  to  me 
and  no  inducements  held  out  to  me  and  I  rely  on  no  statements  whatever 
in  making  this  release  and  especially  state  that  I  do  not  rely  on  any  state- 
ments made  to  me  by  any  physician  or  surgeon  concerning  my  condition. 

"Witnessed  by  (Signed)     Gordon  Dotson. 

(Signed)     J.  E.  O'Neill. 
(Signed)     Geo.  S.  McKbb. 

"We  hereby  certify  that  the  above  and  foregoing  agreement  was  read 
to  Crordon  Dotson  in  our  presence  and  he  stated  in  our  presence  that  he 
understood  the  conditions  of  said  agreement  and  the  statements  contained 
therein.  (Signed)     J.  E.  O'Neill. 

(Signed)     Geo.  S.  McKbb." 

[Followed  by  notary's  certificate.] 

Some  time  later  plaintiff  filed  this  action,  setting  up  his  in- 
juries received  while  employed  in  a  soap  factory  belonging  to 
defendant,  and  reciting  the  pertinent  facts,  and  alleging  that 
both  he  and  defendant  were  subject  to  the  terms  of  the  work- 
men's compensation  act.    He  further  alleged : 

"Plaintiff  further  states  that  the  said  defendant  has  not  made  any 
agreement  of  settlement  with  the  plaintiff,  and  that  plaintiff  has  not 
offered  or  tendered  any  settlement  concerning  the  amount  of  damages  sus- 
tained by  the  plaintiff." 

Defendant's  answer  pleaded  satisfaction  and  release  in  ac- 
cordance with  the  written  instrument  set  out  above.  Plaintiff's 
reply  alleged  that  the  document  read  to  him,  and  which  he 
signed,  purported  to  be  a  receipt  for  moneys  paid  to  him  for 
wages,  and  that  he  signed  it  on  that  understanding ;  and  plain- 
tiff denied  that  the  document  read  to  him  was  a  release  of  all 
demands,  and  that  he  was  defrauded  and  misled  into  signing 
it,  and — 

"Plaintiff  further  avers  that  said  amount  so  paid  plaintiff  as  afore- 
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said  is  utterly  inadequate  to  operate  as  a  legal  satisfaction  of  plaintiff's 
claim." 

The  jury^a  general  verdict  was  in  favor  of  plaintiff,  and 
judgment  was  entered  in  his  behalf.  The  jury  answered  cer- 
tain special  questions  submitted  by  the  court : 

'^3.  Did  Mr.  Wyckliffe  make  any  false  statements  to  plaintiff  at  the 
time  of  signing  the  release?    No. 

"5.  Did  Mr.  Wyckliffe  at  the  time  of  signing  the  release  commit  any 
act  of  fraud  in  order  to  procure  the  release?    No. 

"7.  Was  the  release  and  all  parts  of  it  read  to  the  plaintiff  before  he 
signed  it?    Yes." 

The  appellant  chiefly  complains  of  one  of  the  instructions 
given  by  the  court,  and  of  the  overruling  of  its  motion  for 
judgment  on  the  special  findings. 

The  criticised  instruction  reads : 

"6.  If  you  find  from  the  preponderance  of  the  evidence  that  said  re- 
lease was  obtained  by  means  of  false  representations,  substantially  as 
alleged  in  plaintiff's  reply,  or  that  the  consideration  thereof  was  grossly 
inadequate  as  compensation  for  the  injuries  sustained  by  plaintiff  while 
in  defendant's  employ,  then  it  will  be  your  duty  to  determine  wheliier 
or  not  the  plaintiff  was  wholly  or  partially  incapacitated  from  work  as 
the  result  of  the  injury  so  received  while  in  defendant's  employ." 

In  justice  to  the  trial  court  it  should  be  mentioned  that  the 
decisions  of  this  court  on  this  point,  Odrowski  v.  Swift  &  Co., 
99  Kan.  163, 162  Pac.  268,  and  Weathers  v.  Bridge  Co.,  99  Kan. 
632,  162  Pac.  957,  were  not  handed  down  until  after  the  in- 
stant case  was  tried  below.  In  the  Odrowski  case  it  was  dis- 
tinctly declared  that  a  voluntary  settlement,  release,  and  satis- 
faction of  an  injured  workman's  claim  against  his  employer 
under  the  workmen's  compensation  act  cannot  be  set  aside 
merely  because  of  the  gross  inadequacy  of  the  amount  paid  by 
the  employer  to  effect  such  settlement  and  release.  While  the 
rights  of  injured  workmen  and  the  liabilities  of  their  non- 
culpable  employers  are  defined  by  the  statute,  and  certain 
modes  of  determining  compensation  for  workmen's  injuries 
are  prescribed  therein,  those  statutory  modes  of  agreements 
and  awards  are  not  exclusive.  Workmen  are  not  in  any  re- 
spect under  guardianship  or  other  disability;  they  and  their 
employers  are  free  agents;  they  may  release  their  employers 
from  liability  for  injuries  on  any  agreed  terms  satisfactory  to 
both  (Coppage  v.  Kansas,  236  U.  S.  1) ;  and  where  no  fraud 
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has  been  practiced  on  the  workman  or  on  his  employer,  and 
no  mutual  mistake  inheres  in  the  contracts  of  settlement  and 
release,  the  courts  are  bound  to  respect  and  enforce  the  settle- 
ments made  by  the  parties,  and  are  powerless  to  disturb  such 
contracts  of  settlement.  This  subject  was  fully  covered  in 
the  Odrowski  case,  and  also  in  Weathers  v.  Bridge  Co.,  supra. 
It  must  therefore  be  held  that  the  instruction  given  did  not 
correctly  state  the  law.  In  this  case  it  would  have  required 
proof  of  fraud  in  addition  to  the  mere  inadequacy  of  compen- 
sation to  vitiate  the  settlement  and  release — ^not  simply  a  find- 
ing of  inadequacy  of  the  sum  settled  for.  The  instruction  that 
a  finding  of  fraud  or  inadequacy  of  compensation  would  war- 
rant a  verdict  for  plaintiff  was  erroneous.  Appellee  cites  sec- 
tion 29  of  the  workmen's  compensation  act  (Laws  1911,  ch. 
218,  §29,  Gen.  Stat.  1915,  §5923),  which  provides  how  the 
agreements  and  awards  made  in  conformity  with  the  act  may 
be  canceled.  The  section  relates  to  the  statutory  agreements 
and  awards  made  in  conformity  with  the  act,  and  is  not  per- 
tinent here.  The  act  recognizes  the  propriety,  or  legitimacy, 
of  releases  under  ordinary  principles  of  contracts,  aside  from 
the  "agreements"  and  "awards"  defined  and  regulated  by  the 
statute.  (Gen.  Stat.  1915,  §§  5917,  5922 ;  Odrowski  v.  Swift  & 
Co.,  supra.)  Appellee  says  that  the  release  at  issue  is  one  at 
'  common  law.  That  contention  is  partly  correct.  It  was  prob- 
ably drawn  with  sufficient  precision  and  comprehensiveness  to 
satisfy  the  exactitudes  of  the  common  law,  but  it  also  shows 
incontestably  that  it  was  drawn  to  compose,  satisfy,  and  re- 
lease the  very  claim  involved  in  this  action;  and  it  was  duly 
filed  in  the  office  of  the  clerk  of  the  district  court,  so  the  case  of 
Rodarmel  v.  Salt  Co.,  101  Kan.  141,  165  Pac.  668,  is  not  per- 
tinent. In  Weathers  v.  Bridge  Co.,  supra,  this  court  was  able 
to  give  the  injured  workman  another  chance,  by  remanding 
his  cause  with  instructions  to  permit  him  to  amend  his  plead- 
ings to  show  a  mutual  mistake  of  fact.  Here,  however,  the 
findings  of  fact  show  that  there  was  neither  fraud  nor  mutual 
mistake.  This  conclusion  requires  that  the  judgment  be  re- 
versed, and  the  cause  remanded  with  instructions  to  enter 
judgment  for  defendant  on  the  jury's  special  findings  of  fact. 
It  is  so  ordered. 
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No.  21,186. 

C.  C.  Sheahan  et  al.,  Appellants,  v.  The  City  of  Kansas 

City,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Appeal — Demurrer  to  Evidence  Sustained — Time  in  Which  to  AppedL 
To  review  a  ruling?  of  the  court  sustaining  a  demurrer  to  plaintiff's 
evidence  and  giving  judgment  for  the  defendant  it  is  necessary  that 
the  appeal  be  taken  within  six  months  after  the  ruling  is  made,  and 
the  filing  of  a  motion  for  a  new  trial  does  not  operate  to  extend  the 
time  for  such  appeal. 

2.  New  Trial — Newly  Discovered  Evidence — Cumulative.  A  party  is 
not  entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
where  the  new  evidence  is  of  the  same  kind  and  goes  to  the  same  point 
as  that  offered  on  the  triaL 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  Ed- 
ward L.  Fischer,  judge.  Opinion  filed  January  12,  1918. 
Affirmed. 

J.  K.  Cubbison,  and  WiUiam  G.  Holt,  both  of  Kansas  City, 
for  the  appellants. 

H.  J.  Smith,  Lee  Judy,  and  Thomas  M.  Van  Cleave,  all  of 
Kansas  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  C.  C.  Sheahan  and 
his  wife,  Mary  Sheahan,  against  Kansas  City  to  recover  for 
the  death  of  a  daughter.  It  appears  that  she  was  drowned  in 
a  pool  of  a^  creek  bed  just  east  of  a  bridge  in  a  public  street 
which  extended  across  the  creek.  The  city  had  used  girders 
to  tie  the  abutments  of  the  bridge  together,  and  it  is  claimed 
these  operated  as  a  dam,  resulting  in  the  formation  of  the  pool. 
This,  it  is  alleged,  constituted  an  attractive  nuisance ;  that  chil- 
dren frequently  played  there ;  and  that  the  daughter  of  plain- 
tiffs was  attracted  to  it,  and  while  playing  there  lost  her  foot- 
ing and  was  drowned.  After  the  plaintiffs  had  offered  their 
evidence  a  demurrer  thereto  was  sustained  and,  no  request  be- 
ing made  to  open  the  case  for  additional  evidence,  the  court  on 
March  30, 1916,  gave  judgment  for  the  defendant.    On  the  fol- 
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lowing  day  a  motion  for  a  new  trial  was  made  upon  the  ground, 
among  others,  of  newly  discovered  evidence.  This  motion  was 
not  decided  until  September  16,  1916,  when  it  was  overruled. 
This  appeal  was  taken  on  December  14, 1916,  considerably  more 
than  six  months  after  the  ruling  on  the  demurrer  and  the 
rendition  of  judgment. 

Defendant  contends  that  the  appeal  was  taken  too  late  to  ob- 
tain a  review  of  the  decision  sustaining  the  demurrer  to  the 
evidence.  It  has  been  determined  that  a  demurrer  to  the  evi- 
dence raises  nothing  but  a  question  of  law.  (Wagner  v.  Rail- 
way Co.,  73  Kan.  283,  85  Pac.  299.)  To  review  such  a  ruling 
"a  motion  for  a  new  trial  is  neither  necessary  nor  proper,  and 
the  fact  that  such  a  motion  is  filed  will  not  enlarge  the  time 
within  which  a  case  may  be  made  upon  which  to  review  the 
ruling  on  the  demurrer."  (White  v.  Railway  Co.,  74  Kan.  778, 
syl.  Tf  2,  88  Pac.  54 ;  see,  also,  Van  Tuyl  v.  Morrow,  77  Kan.  849, 
92  Pac.  303 ;  Bowen  v.  Wilson,  93  Kan.  351, 144  Pac.  251.)  The 
error  assigned  on  the  ruling  sustaining  the  demurrer  to  the  evi- 
dence is  therefore  not  open  to  review,  as  the  appeal  was  not 
perfected  within  six  months  after  the  ruling  was  made. 

The  overruling  of  the  motion  for  a  new  trial  occurred  within 
the  time  limited  for  an  appeal,  and  it  may  be  considered.  Only 
one  ground  is  relied  upon — ^that  of  newly  discovered  evidence 
to  be  given  by  a  witness  named  C!orlew.  The  proposed  new 
evidence  goes  no  further  than  to  state  the  location  of  the  pool ; 
that  the  children  were  attracted  to  and  frequently  played  near 
it;  that  the  body  of  Katherine,  the  child  drowned,  was  taken 
out  of  the  pool  within  the  limits  of  the  street;  and  that  he  had 
heard  Katherine  say  to  another:  "Let's  go  down  and  play  on 
the  dam  under  the  bridge,"  and  shortly  afterwards  he  was  told 
that  the  girl  had  fallen  into  the  water.  There  was  much  testi- 
mony given  at  the  trial  as  to  the  location  of  the  pool,  as  to  the 
place  where  Katherine  fell  into  the  water  and  was  drowned ;  and 
also  that  children  were  attracted  to  the  place  and  frequently 
played  there.  Testimony  of  the  girl  who  was  playing  with 
Katherine  at  the  time  of  the  accident  was  received,  ahd  also  of 
a  witness  who  took  Katherine's  body  from  the  pool.  He  gave 
the  details  as  to  the  conditions  at  the  place  of  the  drowning, 
the  finding  and  recovery  of  the  body,  and  mentioned  the  fact 
that  Corlew,  the  proposed  witness,  was  present  when  the  body 
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was  recovered.  It  is  clear  that  the  proposed  evidence,  if  new, 
is  of  the  same  kind  and  goes  to  the  same  point  as  that  adduced 
at  the  trial,  and  adds  very  little  to  its  strength.  It  is  purely 
cumulative  in  character,  and  that  kind  of  testimony  is  not  a 
sufficient  ground  upon  which  to  base  a  ruling  granting  a  new 
trial.  (Clark  v.  Norman,  24  Kan.  515 ;  Baughman,  Sheriff,  v. 
Penn,  33  Kan.  504,  6  Pac.  890 ;  Brown  v.  Wheeler,  62  Kan.  676, 
64  Pac.  594.) 

It  follows,  therefore,  that  the  judgment  of  the  district  court 
must  be  affirmed. 


No.  21,191. 

Leonard  Ott,  Appellee,  v.  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Shipping  Cattle— Deiay  in  Transportation — Shipper  Not  Notified  of 
Conditions — Damages,  In  an  action  for  damages  for  delay  in  trans- 
porting cattle,  the  court  instructed  the  jury  that  if,  when  the  cattle 
were  tendered  for  shipment,  the  defendant  knew  of  conditions  likely 
to  cause  delay  in  transportation,  and  the  shipper  did  not,  the  de- 
fendant should  have  informed  the  shipper  of  the  conditions,  in  order 
to  excuse  liability  for  delay  which  the  conditions  occasioned.  Held, 
the  instruction  stated  the  law,  and  was  appropriate  to  the  issues. 

2.  Same — Notice  of  Loss  or  Injury.  The  contract  of  shipment  required 
notice  of  loss  or  injury  durimg  transportation  or  at  loading  or  un- 
loading places  on  the  carrier's  road.  Held,  the  contract  was  concluded 
with  delivery,  and  notice  of  loss  occurring  after  delivery  was  not  neces- 
sary. 

Appeal  from  Barber  district  court;  George  L.  Hay,  judge. 
Opinion  filed  January  12,  1918.    Affirmed. 

William  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellant. 

Samuel  Griffin,  and  Setvard  I.  Field,  both  of  Medicine  Lodge, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  for  damages  resulting  from 
delay  in  the  transportation  of  live  stock.  The  plaintiff  recov- 
ered and  the  defendant  appeals. 
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The  plaintiff's  claim  was  stated  in  a  bill  of  particulars  filed 
with  a  justice  of  the  peace.  The  defendant  filed  no  pleadings. 
In  the  district  court  delay  in  transportation  was  proved  by  the 
plaintiff  and  admitted  by  one  of  the  defendant's  chief  wit- 
nesses. There  was,  in  fact,  no  controversy  over  the  subject, 
and  the  defendant  merely  undertook  to  excuse  the  delay.  The 
excuse  was,  an  act  of  God.  The  testimony  was  that  an  imprec- 
edented  flood  destroyed  the  bridge  by  which  the  defendant 
reached  the  Kansas  City  stockyards,  the  destination  of  the 
cattle.  Other  railroad  bridges  in  the  vicinity  were  destroyed 
at  the  same  time,  so  that  several  carriers  were  obliged  to  use 
a  single  track  to  make  deliveries.  This  resulted  in  a  congestion 
of  traffic,  causing  imavoidable  delay.  Sometimes,  depending 
on  the  number  of  cars  detoured,  a  shipment  would  reach  the 
stockyards  without  delay.  The  plaintiff  testified  that  the  de- 
fendant's bridge  was  washed  away  more  than  two  weeks  be- 
fore he  tendered  his  cattle  for  transportation,  and  that  the  de- 
fendant did  not  inform  him  of  the  resulting  conditions. 

The  court  instructed  the  jury  that  if,  when  the  cattle  were 
tendered  for  shipment,  the  defendant  knew  of  conditions  likely 
to  cause  delay  in  transportation,  and  the  shipper  did  not,  the 
defendant  should  have  informed  the  shipper  of  the  conditions, 
in  order  to  excuse  liability  for  delay  which  the  conditions 
occasioned.  The  defendant  complains  of  the  instruction.  It 
correctly  stated  the  law  (10  C.  J.  290,  §  412),  and  was  appro- 
priate to  the  issue  raised  by  the  testimony  referred  to. 

The  delay  in  transportation  occasioned  loss  through  shrink- 
age of  the  cattle  before  delivery  at  destination,  and  after  de- 
livery. Notice  of  loss  was  not  given.  The  contract  of  ship- 
ment required  notice  of  loss  or  injury  during  transportation  or 
at  loading  or  unloading  places  on  the  defendant's  road.  The 
court  instructed  the  jury  that  no  damages  could  be  allowed  for 
loss  occurring  before  delivery,  but  that  notice  of  loss  after 
transportation  ended  was  not  necessary.  The  defendant  com- 
plains of  the  latter  part  of  the  instruction.  The  instruction 
was  based  upon  a  proper  interpretation  of  the  contract,  which 
concluded  with  delivery.  Extra  yardage  and  extra  feed,  neces- 
sary after  transportation  ended,  belong  in  the  same  category 
witii  shrinkage  of  the  cattle  after  transportation  ended.  Notice 
of  loss  of  market  was  not  required  by  the  contract. 
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The  jury  returned  some  special  findings  of  fact,  which  it  is 
said  are  incompatible  with  the  general  verdict,  are  inconsistent 
with  each  other,  and  are  not  responsive  to  the  issues.  A  care- 
ful scrutiny  of  the  abstract  fails  to  disclose  that  these  ques- 
tions were  presented  to  the  district  court. 

The  judgment  of  the  district  court  is  aflSrmed. 


No.  21,192. 

Minerva  Catlin,  Appellant,  v.  William  Deering  &  Company 

et  al.,  AppeUees. 

SYLLABUS  BY  THE  COURT. 

1  MoBTGAQE  Foreclosure — Irregularities  in  Sherijf's  Sale — Sale  Con- 
firmed — Sherijf's  Deed  Not  Open  to  Attack.  Mere  irregularities  in 
the  conduct  of  a  sherififs  sale  of  real  estate,  such  as  the  omission  to 
cause  an  appraisement  where  that  is  required,  or  the  failure  to  name 
an  hour  in  the  notice  of  the  sale,  can  afford  no  basis  for  an  attack 
upon  the  sheriff's  deed  after  a  decree  of  confirmation  has  been /ren- 
dered from  which  no  appeal  has  been  taken. 

2.  Same  — Sherijf's  Sale  — Valid  Order  of  Sale  — Void  Execution.  A 
sheriff's  sale  of  real  estate  made  under  a  valid  order  of  sale  and  a 
void  execution  is  not  a  nullity,  and  after  it  has  been  confirmed  and 
the  decree  of  confirmation  has  become  final  the  title  of  the  purchaser 
is  not  open  to  attack  on  the  ground  of  the  invalidity  of  the  execution. 

3.  Sano^— Sherijf's  Deed — Title  of  Grantee  Not  Open  to  Attack.  Where 
a  sheriff's  sale  of  real  estate,  made  under  an  order  of  sale  based  on 
the  foreclosure  of  a  mortgage,  and  also  under  an  execution,  has  been 
confirmed,  and  after  the  expiration  of  the  period  of  redemption  a  deed 
has  been  executed,  the  title  of  the  grantee  is  not  open  to  attack  on  the 
ground  that  the  land  sold  was  occupied  as  a  homestead  and  was  there- 
fore exempt  from  sale  on  a  general  execution. 

Appeal  from  Barber  district  court ;  George  L.  Hay,  judge. 
Opinion  filed  January  12,  1918.    Affirmed. 

G.  M.  Martin,  of  Medicine  Lodge,  for  the  appellant. 
A.  L.  Noble,  of  Winfield,  J.  N.  Tincher,  and  Seward  /.  Field, 
both  of  Medicine  Lodge,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  On  December  29,  1915,  Minerva  Catlin  brought 
an  action  to  set  aside  a  sheriff's  deed  and  all  the  proceedings  on 
which  it  was  based.    She  was  denied  relief,  and  appeals. 
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She  was  formerly  the  owner  of  the  land  involved,  which  is 
situated  in  Barber  county.  .  A  mortgage  upon  it  was  fore- 
closed, and  on  December  22, 1913,  the  property  was  sold  by  the 
sheriff  of  that  county  under  an  order  of  sale  based  on  the  de- 
cree in  the  foreclosure  case,  and  also  under  a  purported  execu- 
tion issued  by  the  clerk  of  the  district  court  of  that  county,  but 
based  upon  a  judgment  rendered  against  Mrs.  Catlin  in  King- 
man county.  The  grounds  upon  which  the  plaintiff  asks  to 
have  the  deed  set  aside  are :  (a)  that  the  sale  was  made  with- 
out appraisement;  (6)  that  the  notice  of  the  sale  failed  to 
state  the  time  of  day  at  which  it  would  be  held;  (c)  that  the 
execution  was  a  nullity  because  it  was  not  issued  out  of  the 
court  where  the  judgment  was  rendered;  and  (d)  that  the 
property  was  occupied  as  a  homestead  and  was  therefore  ex- 
empt from  sale  on  a  general  execution. 

1.  The  statute  no  longer  requires  an  appraisement  where 
land  is  sold  on  execution.  (Armstedd  v.  Jones,  71  Kan.  142, 
80  Pac.  56;  Insurance  Co.  v.  Carina,  101  Kan.  352,  166  Pac. 
233.)  Moreover,  any  omission  in  that  regard,  as  well  as  any 
defect  in  the  notice  of  sale,  is  now  immaterial,  because  a  con- 
firmation has  been  had  and  no  appeal  has  been  taken  there- 
from. That  sets  at  rest  all  ^disputes  of  fact  or  law  which  are 
involved  therein,  save  such  as  go  to  the  question  of  jurisdic- 
tion. (Carter  v.  Hyatt,  76  Kan.  304,  91  Pac.  61;  Clark  v. 
Tandy,  101  Kan.  328,  167  Pac.  1039.) 

2.  An  attested  copy  of  the  journal  entry  of  the  Kingman 
county  judgment  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Barber  county.  This  made  the  judgment  a  lien 
upon  real  estate  of  the  debtor  in  that  county,  but  an  execution 
thereon  could  only  be  issued  by  the  clerk  of  the  district  court 
of  Kingman  county.  (Gen.  Stat.  1915,  §  7320.)  The  sale  hav- 
ing been  made  upon  two  writs,  one  of  which  was  valid,  was 
not  a  nullity.  The  confirmation  cured  all  mere  irregularities, 
and  the  title  passed  by  the  sherifFs  deed.  (17  Cyc.  1308;  10 
R.  C.  L.  1333;  3  Freeman  on  Executions,  3d  ed.,  §  325.)  So 
far  as  the  passing  of  title  was  concerned,  the  sale  was  not 
affected  by  the  existence  of  the  void  execution.  If  any  preju- 
dice resulted  to  the  owner  from  the  sale  having  been  made  in 
part  under  color  of  the  execution,  this  would  have  afforded  a 
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basis  for  resisting  the  confirmation,  but  not  for  attacking  the 
title  after  the  execution  of  a  deed.  Any  question  as  to  the 
amount  required  to  effect  a  redemption  would  really  be  one 
concerning  the  distribution  of  the  proceeds  of  the  sale,  which 
is  not  a  matter  to  be  considered  in  this  proceeding. 

3.  No  question  of  exemption  appears  to  have  been  raised 
at  the  time  the  sale  was  confirmed.  But  after  the  confirmation, 
and  after  the  period  allowed  for  redemption  had  expired,  a 
writ  of  assistance  was  asked  against  Mrs.  Catlin.  She  op- 
posed the  application  on  various  grounds,  one  of  them  being 
that  the  property  was  her  homestead,  and  therefore  was 
exempt  from  sale  under  the  execution.  The  writ  was  allowed 
and  no  appeal  was  taken.  If  the  question  of  exemption  were 
one  that  could  be  raised  by  an  attack  upon  the  validity  of  the 
sale,  it  would  seem  to  have  been  adjudicated  by  the  order 
granting  the  writ  of  assistance,  which  is  appealable  (5  C.  J. 
1327;  2  R.  C.  L.  739,  740),  and  while  not  always  conclusive 
(Lundstrum  v.  Branson,  92  Kan.  78,  139  Pac.  1172),  is  so  as 
to  matters  properly  litigated.  (5  C.  J.  1325,  1326.)  But  as 
has  already  been  said,  the  sale  must  stand  by  virtue  of  being 
based  upon  the  order  of  sale  issued  under  the  decree  in  the 
foreclosure  case,  even  though  the  execution  was  absolutely 
void.  The  title  and  right  of  possession  have  passed  to  the  pur- 
chaser, whether  the  land  was  occupied  as  a  homestead  or  not. 
The  question  whether  the  land  was  exempt  from  sale  on  execu- 
tion, like  the  question  whether  the  purported  execution  had 
any  validity,  could  only  affect  the  disposition  of  the  proceeds 
of  the  sale  over  and  above  the  amount  of  the  mortgage  debt — 
a  matter  that  cannot  be  inquired  into  in  this  proceeding,  which 
is  an  attack  on  the  title  to  the  land. 

The  judgment  is  affirmed. 
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No.  21,193. 

The  Studebaker  Corporation,  Appellant,  v.  W.  J.  Bell, 

Appellee,  et  al. 

SYLLABUS  BY  THE  COURT. 

Promissory  Note — Defense  of  Payment — Evidence — Findings — Agency, 
In  an  action  on  a  promissory  note  executed  by  defendant  as  principal 
and  two  others  as  sureties,  the  answer  pleaded  payment  to  the  sureties 
and  that  they  were  agents  of  the  payee  and  authorized  to  receive 
payment.  Held,  that  the  finding  upon  which  the  judgment  in  favor  of 
the  defendant  rests  is  contrary  to  the  evidence  and  the  undisputed 
facts. 

Appeal  from  Lyon  district  court:  William  C.  Harris^ 
judge.    Opinion  filed  January  12,  1918.    Reversed. 

W.  S.  Kretsinger,  of  Emporia,  for  the  appellant. 
W.  L.  Huggins,  and  0.  T.  Atherton,  both  of  Emporia,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  Studebaker  Corporation  appeals  from  a 
judgment  against  it  for  costs  in  an  action  on  a  promissory 
note  executed  by  the  appellee,  W.  J.  Bell,  as  principal,  and 
W.  Kurt  and  Gary  Wilson  as  sureties.  The  note  was  given  as 
part  payment  for  an  automobile  purchased  by  Bell  from  the 
appellant.  Bell  answered  that  he  had  paid  the  note  to  Kurt 
and  Wilson,  agents  of  appellant  with  authority  to  collect  the 
note.  The  case  was  tried  by  the  court  and  findings  made,  in 
substance,  that  the  firm  of  Kurt  and  Wilson  was  appellant's 
agent  and  authorized  to  receive  payment  of  the  note. 

The  sole  contention  of  appellant  is  that  there  was  no  evi- 
dence to  support  these  findings,  and  that  judgment  should  have 
been  rendered  against  Bell  for  the  amount  of  the  note  and 
interest. 

The  appellant  is  engaged  in  the  manufacture  and  sale  of 
automobiles,  its  principal  place  of  business  being  at  South 
Bend,  Ind.,  and  it  maintains  a  branch  oflice  at  Kansas  City, 
Mo.  At  the  time  the  note  was  executed  Kurt  and  Wilson  were 
partners  in  business  at  Emporia,  and  were  selling  the  appel- 
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lant's  automobiles  under  a  written  contract  called  a  "dealer's 
agreement,"  which  granted  to  them  the  right  to  sell  Stude- 
baker automobiles  in  certain  prescribed  territory  during  the 
life  of  the  contract.  The  dealer  was  required  to  pay  cash  upon 
delivery  of  the  automobiles  at  the  regular  list  price,  less  certain 
trade  discounts  allowed.  The  title  to  the  automobiles  and  parts 
.  furnished  the  dealer  was  to  remain  in  the  company  until  the 
goods  were  fully  paid  for.  Kurt  and  Wilson  agreed  not  to 
deal  in  new  automobiles  not  sold  by  appellant  in  such  manner 
as  in  the  judgment  of  appellant  would  prejudice  the  sale  or 
reputation  of  its  automobiles.  There  was  a  provision  in  the 
contract  to  the  effect  that  the  dealer  should  in  no  way  be  the 
^  legal  representative  or  agent  of  the  company.  The  contract 
gave  Kurt  and  Wilson  authority  to  appoint  a  subdealer  in  any 
one  of  six  designated  towns,  but  they  were  made  responsible 
to  the  appellant  for  all  acts  of  any  subdealer  appointed  by  them. 
W.  J.  Bell  lived  at  Americus  and  was  engaged  in  the  grocery 
business.  Kurt  and  Wilson  arranged  through  him  to  sell  auto- 
mobiles and  to  allow  him  part  of  the  discount  given  by  the 
appellant.  Americus  is  not  one  of  the  places  named  in  the 
contract  at  which  Kurt  and  Wilson  were  authorized  to  appoint 
a  subdealer,  but  the  evidence  shows  that  appellant  knew  they 
were  selling  cars  through  Bell  and  recognized  him  as  a  sub- 
dealer. 

The  appellee.  Bell,  testified  that  Kurt  and  Wilson  made  an 
arrangement  by  which  he  sold  automobiles  for  them  to  such 
customers  as  he  could  find  in  his  locality.  His  testimony  was, 
"If  I  sold  a  car  I  came  down  and  got  it  of  Kurt  and  Wilson  and 
sold  it  to  my  customer,  and  when  the  customer  paid  me  the 
money  was  mine" ;  that  this  was  the  extent  of  his  connection 
with  Kurt  and  Wilson.  He  further  testified  that  the  note  sued 
on  is  the  only  one  he  ever  signed ;  that  he  was  unable  to  get 
this  note  from  Kurt  and  Wilson  when  he  paid  them  the  money, 
but  kept  insisting  upon  their  getting  it  for  him;  he  finally 
wrote  to  the  Studebaker  company  and  asked  them  if  they  had  it 
and  learned  from  them  that  they  had.  It  was  the  only  car  he 
ever  bought  without  paying  cash  for  it. 

Kurt,  who  was  a  witness  for  the  appellee,  testified  that  the 
way  in  which  the  firm  of  Kurt  and  Wilson  carried  on  business 
with  the  appellant  was,  that  if  they  wanted  a  car  they  had  to 
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buy  it  from  the  Studebaker  people  and  then  sell  it  to  some 
customer ;  that  Bell  paid  the  amount  of  the  note  to  him  shortly 
before  it  was  due;  that  his  firm  had  never  made  any  other  col- 
lections for  the  appellant ;  that  in  one  other  instance  where  a 
note  was  taken  in  payment  for  a  car  the  note  was  sent  by  the 
appellant  to  the  local  bank  and  the  maker  notified  to  pay  it 
there ;  that  the  reason  the  note  was  taken  payable  to  the  Stude- 
baker company  was  because  the  firm  had  to  sign  the  note  with 
Bell.  He  knew  the  note  was  made  payable  in  Kansas  City. 
He  was  asked  what  direction,  if  any,  he  had  from  the  branch 
house  at  Kansas  City  with  reference  to  this  Bell  transaction, 
and  said  that  a  traveling  representative  of  the  appellant, 
named  WoUington,  came  to  his  oflice  in  Emporia  and  made  out 
the  notes  which  were  to  be  executed  in  payment  for  Bell's  car. 
Asked  what  WoUington  said,  he  answered : 

"The  representative  made  out  these  notes,  the  Bell  note,  and  we  sigrned 
it,  and  he  said,  'Bell  is  dealing  under  you  folks.  He  is  your  subdealer. 
All  his  transactions  is  done  through  you,'  for  him  being  our  subdealer, 
he  would  have  to  do  his  transactions  through  us.  That  is  the  way  this 
collection  was  made.  When  Bell  paid  us  he  was  doing  his  business 
through  us  instead  of  through  the  company.    We  made  that  collection.'' 

On  cross-examination  he  testified  : 

"Q.  Now,  then,  you  say  that  WoUington  told  you  to  collect  this 
money?  A.  Well,  he  told  us  that  all  of  Bell's  transactions  was 
through  us. 

"Q.    Is  that  what  he  said?    A.   That's  what  he  said." 

He  was  recalled  by  the  appellee  and  asked  the  following 
question : 

''I  did  understand  you  to  say  that  the  man  that  made  out  the  note  was 
the  one  that  told  you  that  you  was  to  collect  that  from  Bell  and  they 
looked  to  you  for  it.    A.   That's  right." 

He  was  again  cross-examined,  and  the  substance  of  his  testi- 
mony is  given  in  the  following  questions  and  answers : 

"Q.  Now,  I  understand  now,  Mr.  Kurt,  that  during  that  conversation 
there  was  not  anything  said  about  you  collecting  this  particular  note 
from  Bell?  A.  Well,  now,  I  can't  say  just  exactly  on  that  but  I  think  it 
included  that. 

"Q.  That  is  simply  your  opinion  that  it  did  include  that  but  do  you 
remember  anything  said  about  you  having  to  collect  this  note?  A.  No,  I 
would  not  say  that  I  remember  of  anything  said  definite  about  that  note. 
I  said  at  the  time  he  made  the  notes  out  that  he  mentioned — or  spoke  to 
him  [me]  about  the  dealings  with  Bell,  and  he  said  all  the  transactions 
as  between  you  and  Bell;  this  Bell,  we  don't  know  each  other." 
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The  court  overruled  a  demurrer  to  the  appellee's  evidence. 
The  appellant's  evidence  in  rebuttal  was  given  in  the  form  of 
depositions.  The  treasurer  of  the  appellant  testified  that  Kurt 
and  Wilson  had  no  authority  to  accept  payment  of  the  note. 
Coleman  McNulty  testified  that  on  the  3d  of  February,  1915, 
he  was  salesman  for  the  Studebaker  company  and  his  territory 
then  included  the  city  of  Emporia;  that  he  served  there  from 
January,  1915,  until  August  12  of  that  year ;  he  was  preceded 
in  that  tei^ritory  or  "block"  by  Iver  Schmidt  and  followed  by 
L.  S.  WoUington ;  that  WoUington  commenced  in  that  district 
on  the  12th  of  August,  1915.  He  denied  having  any  conversa- 
tion with  Kurt  or  Wilson  at  Emporia  concerning  the  collection 
of  the  note  or  payment  of  the  same.  He  further  testified  that 
he  had  no  authority  to  make  oral  or  written  agreements  con- 
cerning the  collection  of  money  due  the  corporation  for  the 
sale  of  automobiles.  J.  W.  Lytle,  an  employee  of  the  appellant 
in  the  traffic  department  at  the  Kansas  City  branch,  testified 
that  the  note  sued  on  was  drawn  up  by  himself  in  the  office  of 
the  company  at  Kansas  City.  Appellant's  cashier  testified 
that  L.  S.  WoUington  was  put  on  the  Emporia  territory  in 
July  or  August,  1915,  and  had  not  made  that  territory  before ; 
also,  that  the  note  sued  on  was  drawn  up  in  the  office  at  Kansas 
City  by  J.  W.  Lytle,  and  was  sent  to  the  Emporia  State  Bank  to 
be  signed.  He  denied  that  Kurt  and  Wilson,  or  either  of  them, 
had  any  authority  to  collect  from  Bell  the  amount  due  on  the 
note. 

The  court  made  the  following  finding  of  fact  : 

"The  court  further  finds  from  the  evidence  that  the  said  defendant, 
W.  J.  Bell,  at  or  about  the  time  of  the  maturity  of  said  note  paid  the 
same  by  paying  to  the  said  Gary  Wilson  and  William  Kurt,  who  were  at 
said  time  a  partnership  and  as  such  partnership  were  the  local  agents  of 
the  said  plaintiff,  through  whom  the  said  W.  J.  Bell  had  theretofore 
transacted  his  business  with  said  plaintiff." 

Upon  this  finding  the  court  based  the  further  finding  that 
Kurt  and  Wilson  were  the  agents  of  appellant,  and  held  as  a 
matter  of  law  that  the  payment  to  them  satisfied  the  note. 

In  our  opinion  it  is  very  doubtful  if  there  is  any  evidence  to 
sustain  the  finding  that  Kurt  and  Wilson  were  agents  of  appel- 
lant at  all,  or  that  they  had  any  authority  other  than  to  deal 
in  automobiles  in  the  manner  specified  in  the  contract.    How- 
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ever,  aside  from  this  part  of  the  findings,  there  is  nothing  in 
the  evidence  to  sustain  the  finding  that  when  Bell  made  the 
payment  to  Kurt  and  Wilson  they  were  the  local  agents  of  the 
appellant  "through  whom  the  said  W.  J.  Bell  had  theretofore 
transacted  his  business  with"  the  appellant.  We  are  unable  to 
find,  in  the  record,  evidence  showing  that  prior  to  the  payment 
Bell  ever  transacted  any  business  with  appellant,  except  to  pur- 
chase the  one  car  and  to  execute  the  notes  in  payment  therefor. 
On  the  contrary,  the  undisputed  evidence  ^s,  that  he  bought 
cars  direct  from  Kurt  and  Wilson,  paid  for  them  in  cash,  sold 
them  to  customers  of  his  own,  and  when  they  paid  him  for  the 
c^rs,  the  money  belonged  to  him.  In  these  transactions  he  had 
no  dealings  with  the  appellant;  nor  does  he  claim  to  have  had. 
His  testimony  as  to  this  car  is,  that  he  went  to  Kansas  City 
and  purchased  it  from  the  branch  house.  Kurt  was  with  him, 
and  presumably  the  firm  of  Kurt  and  Wilson  got  the  benefit 
of  a  dealer's  commission.  The  utmost  that  can  be  said  for  the 
testimony  of  Kurt  with  respect  to  the  conversation  with  WoU- 
ington  is,  that  he  was  inclined  to  think  it  referred  to  and  in- 
cluded this  note ;  but  he  states  the  substance  of  the  conversa- 
tion from  which  it  is  apparent  that  nothing  was  said  about  the 
note  nor  about  collections,  and  that  it  referred  only  to  trans- 
actions between  Bell  as  subdealer  and  Kurt  and  Wilson.  Again 
and  again  the  witness  declared  that  the  note  was  not  men- 
tioned. Each  time  that  he  is  asked  to  give  the  conversation,  he 
states  that  the  substance  of  what  WoUington  said  was,  that  the 
Studebaker  company  had  no  dealings  with  Bell  in  the  purchase 
of  cars ;  that  Bell  was  not  the  agent  of  the  appellant,  but  a  sub- 
dealer  under  Kurt  and  Wilson,  and  in  all  transactions  between 
them  Bell  was  to  pay  them.  The  purchase  of  the  car  and  the 
giving  of  the  note  was  not  a  transaction  between  Bell  on  the 
one  side  and  Kurt  and  Wilson  on  the  other.  That  was  a 
transaction  in  which  Bell,  Kurt,  and  Wilson  were  the  makers 
of  a  promissory  note,  and  the  Studebaker  corporation  was  the 
payee.  Moreover,  the  evidence  shows  that  Kurt  and  Wilson 
never  made  collections  for  the  appellant,  and  that  in  the  only 
other  instance  where  a  note  was  taken  in  payment  for  an  auto- 
mobile, the  appellant  sent  the  note  for  collection  to  the  local 
bank  and  it  was  paid  there. 

The  provision  in  the  contract  that  the  dealer  was  in  no  way 
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the  legal  representative  or  agent*  of  the  company,  and  had  no 
right  or  authority  from  it  to  assume  any  obligation  on  its  be- 
half or  to  bind  it  in  any  manner,  expressed  the  intention  of 
the  parties  and  cannot  be  wholly  ignored.  Prima  facie  it 
stated  the  relation  between  the  parties.  No  reason  is  perceived 
why  the  contract  should  not  control,  unless  it  was  afterwards 
altered,  or  unless  the  appellant  is  in  some  way  estopped  by  its 
conduct  from  relying  upon  the  terms  of  the  contract.  Of 
course,  the  law  is  well  settled  that  nothwithstandjng  the  ex- 
press terms  of  the  contract,  if  appellant  by  its  course  of  dealing 
with  Kurt  and  Wilson  held  the  latter  out  to  the  public  or  to 
Bell  as  its  agent  to  collect  the  note,  then  the  courts  would 
ignore  the  provision  and  hold  appellant  estopped  to  deny  the 
agency.  Now  what  particular  conduct  of  the  appellant,  or 
course  of  dealing  by  it  with  Kurt  and  Wilson,  is  shown,  upon 
which  an  estoppel  can  be  predicated?  The  trial  court  seems 
to  have  concluded  that  appellant  was  estopped  to  deny  the  au- 
thor;ity  of  Kurt  and  Wilson  to  receive  payment  of  the  note,  be- 
cause through  them  Bell  "had  theretofore  transacted  his  busi- 
ness with"  appellant.  As  already  shown,  the  undisputed  evi- 
dence is,  that  Bell  had  no  transactions  or  dealings  with  the 
appellant  save  and  except  the  purchase  of  this  one  car  for 
which  he  gave  the  note  sued  on ;  and  further,  that  he  cannot 
base  any  estoppel  on  the  conversation  between  Wollington  and 
Kurt  for  he  was  n't  present,  and  is  not  shown  to  have  had  any 
notice  or  knowledge  of  the  conversation  prior  to  the  time  he 
made  his  payments.  These  facts,  together  with  the  undis- 
puted teatimony  that  Kurt  and  Wilson  had  never  received  pay- 
ments on  promissory  notes  belonging  to  the  appellant,  and 
had  never  made  collections  for  it,  leave  no  foundation  for  the 
operation  of  estoppel.  There  was  nothing  shown  in  the  evi- 
dence to  overcome  the  written  contract  defining  the  limits  of 
the  authority  of  Kurt  and  Wilson. 

The  note  was  payable  at  Kansas  City  to  the  order  of  the 
Studebaker  corporation.  Bell  was  the  principal  and  Kurt  and 
Wilson  were  sureties ;  the  note  was  not  in  their  possession,  and 
Bell  knew  these  facts.  Where  payment  is  relied  on  as  a  defense 
to  an  action  on  a  promissory  note,  and  it  is  sought  to  show  the 
agency  of  a  comaker  to  collect  for  the  principal,  especially 
where  the  note  is  not  in  the  hands  of  the  other  maker,  the  evi- 
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dence  to  establish  authority  to  receive  payment  should  be  clear 
and  convincing,  because  such  a  proceeding  is  opposed  to  the 
usual  course  of  business  in  transactions  relating  to  promissory 
notes.  Such  agency  ought  not  to  be  assumed  from  the  char- 
acter of  the  testimony  given  by  Kurt,  to  the  effect  that  he 
thought  the  conversation  related  to  the  note.  Since  the  court 
based  the  conclusion  of  law,  that  agency  was  established,  upon 
a  finding  that  the  appellee  had  transacted  his  other  business 
with  the  appellant  through  the  same  parties,  which  is  not  sus- 
tained by  any  evidence,  it  follows  that  the  judgment  must  be 
reversed  with  directions  to  render  judgment  against  the 
appellee. 


No.  21,194. 

The  Empire  Cream  Separator  Company,  Appellant,  v. 
Frank  C.  Abbott,  Appellee. 

SYLLABUS  BY  THE  COURT. 
Sale — Mechanical  Milker — Evidence — Findings,     Evidence  and  findings 
examined,  and' the  latter  are  held  not  to  be  inconsistent  or  unsupported. 

Appeal  from  Riley  district  court;  Fred  R.  Smith,  judge. 
Opinion  filed  January  12,  1918.    Affirmed. 

R.  P.  Evans,  and  George  Clammer,  both  of  Manhattan,  for 
the  appellant. 

C.  B.  Daughters,  of  Manhattan,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  sued  to  recover  the  purchase  price  of 
a  milk  separator  and  a  mechanical  milker  sold  to  the  defendant. 
No  complaint  was  made  of  the  separator,  but  it  was  pleaded 
that  the  milker  injured  his  cows,  and  also  damaged  the  defend- 
ant by  the  decrease  in  the  amount  of  milk  the  cows  gave,  all  in 
the  sum  of  $250,  the  price  of  the  milker  being  $163. 

The  one  assignment  of  error  is  that  the  court  erred  in  refus- 
ing a  new  trial,  the  motion  for  which  set  up  inconsistency  be- 
tween the  verdict  and  the  findings,  and  that  the  latter  were 
unintelligible  and  unsupported  by  the  evidence. 


Digitized  by  CjOOQIC 


266 SUPREME  COURT  OF  KANSAS. 

The  State,  ex  rel.,  v.  Insurance  Co. 

The  meat  of  the  plaintiffs  contention  is  that  the  evidence 
was  not  sufficient  to  show  that  the  alleged  damage  by  the  loss 
of  milk  was  caused  by  the  machine,  and  that  from  the  testi- 
mony the  amount  of  damages  allowed  by  the  jury  could  not  be 
ascertained.  But  an  examination  of  the  abstract  and  counter- 
abstract  convinces  us  that  the  result  reached  by  the  triers  of 
fact  was  fairly  supported,  and  that  the  amount  allowed  the 
defendant  was  fully  justified  by  the  evidence. 

We  perceive  no  material  inconsistency  between  the  findings, 
or  between  them  and  the  general  verdict. 

The  judgment  is  therefore  affirmed. 


No.  21,209. 

The  State  op  Kansas,  ex  rel.  S.  M.  Brewster,  as  Attorney- 
general,  etc.,  Appellee,  v.  The  Topeka  National  Live 
Stock  Insurance  Company  et  al.,  Appellees,  (James 
Burns,  Intervenor,  Appellant) . 

SYLLABUS  BY  THE  COURT. 

Contract — Employment  by  State  Insurance  Agent — State  Agent  Per- 
sonally Liable,  Where  one  contracts  with  the  state  agent  of  an  insur- 
ance company  to  render  service  for  the  agent,  and  renders  such 
service  under  the  contract,  the  contractor  must  look  to  the  agent  for 
his  compensation. 

Ai^peal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.    Opinion  filed  January  12, 1918.    Affirmed. 

D,  R.  Hite,  of  Topeka,  for  the  appellant. 
Z.  T.  Hazen,  of  Topeka,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  On  December  27,  1915,  the  state  of  Kansas 
brought  this  action  to  oust  The  Topeka  National  Live  Stock 
Insurance  Company,  The  Central  National  Mutual  Hail  Insur- 
ance Company,  and  other  insurance  companies  from  doing 
business  in  the  state. 

A  receiver  was  appointed  for  all  the  insurance  companies, 
and  took  charge  of  their  property.    Afterward,  James  Bums 
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intervened  in  the  action  and  filed  a  petition  therein.  In  that 
petition  Bums  alleged  that  there  was  $1,725  due  him  for 
services  rendered  by  him  for  The  Central  National  Mutual  Hail 
Insurance  Company  under  a  contract  between  himself  and  J.  H. 
White,  state  agent  for  that  company. 

Trial  was  had  on  the  intervening  petition,  eviden^  was  in- 
troduced, and  special  findings  of  fact  and  conclusions  of  law 
were  made.  The  evidence  has  not  been  abstracted.  The  ma- 
terial parts  of  the  findings  of  fact  were  as  follows : 

"On  the  4th  day  of  January,  1915,  the  claimant  herein,  James  Burns, 
entered  into  a  contract  with  The  White  Agency.    .    .    . 

*'The  claim  of  James  Bums  herein  is  based  upon  the  contract  marked 
Exhibit  B  [the  contract  above  referred  to]  and  whatever  services  or 
commissions  he  may  have  earned  are  for  services  and  commissions 
rendered  under  said  contract.  That  at  the  time  of  the  making  of  said 
contract  J.  H.  White  was  doing  business  under  the  name  of  The  White 
Agency  which  consisted  of  J.  H.  White.  That  The  White  Agrency  had 
rooms  and  offices  in  connection  with  the  above  insurance  company. 

"That  the  services  rendered  by  the  claimant  herein  sued  for  were 
rendered  by  him  for  The  White  Agency  under  the  contract  heretofore 
mentioned  as  Exhibit  B,  and  the  effect  of  which  was  to  help  swell  the 
business  of  said  insurance  company,  and  for  which  services  under  said 
contract,  Exhibit  B,  J..H.  White  or  The  White  Agency  were  liable." 

Other  findings  of  fact  were  made,  but  they  were  consistent 
with  and  supported,  rather  than  modified  or  changed,  the  find- 
ings above  set  out. 

The  cohclusions  of  law  were  as  follows : 

"James  Bums,  claimant  herein,  was  in  the  employ  of  The  White 
Agency  and  the  services  sued  for  herein  were  performed  for  said  White 
Agency  and  not  for  the  Central  National  Mutual  Hail  Insurance  Com- 
pany. 

"That  there  is  due  the  said  James  Burns  from  The  White  Agency  for 
the  services  sued  for  herein  the  sum  of  $1,441.01. 

"That  the  defendant  The  Central  National  Mutual  Hail  Insurance 
Company  is  entitled  to  judgment  for  its  costs  herein  expended." 

The  court  rendered  judgment  in  favor  of  the  insurance  com- 
pany and  of  Clay  Hamilton,  receiver.  James  Bums  appeals. 
He  cites  Edwards  v.  Gildemeister,  61  Kan.  141,  59  Pac.  259, 
and  quotes  therefrom  as  follows : 

"A  contract  executed  by  an  authorized  agent  in  his  own  name,  but  in 
fact  in  behalf  of  his  principal,  is  the  contract  of  the  principal,  and  suit 
may  be  brought  against  him  to  enforce  its  provisions."     (Syl.  H  2.) 
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The  difficulty  with  the  position  taken  by  Mr.  Bums  is  that 
in  the  Edwards  case  the  contract  was  made  in  behalf  of  the 
principal,  while  in  the  present  case  the  contract  was  made,  not 
in  behalf  of  the  insurance  company,  but  with  The  White 
Agency  in  its  own  behalf,  and  the  services  rendered  by  Bums 
were  rendered  for  the  agency.  The  findings  conclude  the  argu- 
ment. They  leave  nothing  further  to  be  said.  Under  them 
the  judgment  that  was  rendered  was  the  only  one  that  could 
be  rendered.  Bums  must  look  to  his  employer  for  compensa- 
tion. 

The  judgment  is  affirmed. 

Dawson,  J.   Not  sitting. 


No.  21,211. 

C.  E.  Williams,  Appellee,  v.  The  Iola  Electric  Railroad 
Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Automobile — Crossing  Railroad — Trolley  Car  Violating  Speed  Ordi- 
nance— Negligence.  A  breach  of  a  speed  ordinance  of  a  city  by  an  in- 
ter urban  trolley  car  is  negligrence  per  se;  but  to  subject  the  owner  of 
the  trolley  car  to  liability  for  the  violation  of  the  city  ordinance,  in  a 
damage  suit  by  a  private  litigant,  it  must  appear  that  the  disobedience 
of  the  ordinance  caused  or  aggravated  the  damages. 

2.  Same — Railroad  Crossing — Obstructions  to  View — Duty  of  Driver,  It 
is  not  required  in  this  state  in  all  cases  that  one  about  to  cross  a  rail- 
way track  must  stop,  look  and  listen  to  assure  himself  that  he  can 
cross  in  safety;  but  where  obstructions  to  his  view  prevent  him  from 
otherwise  ascertaining  the  fact  of  safety,  then  it  is  his  duty  to  stop  to 
make  sure  of  his  safety  before  crossing. 

3.  Same.  Rule  followed  that  a  driver  of  an  automobile  cannot  recover 
damages  for  injury  to  himself  and  his  machine  in  a  collision  with  a 
trolley  car  occasioned  by  the  driver's  attempt  to  cross  a  railway  track 
without  stopping  to  ascertain  that  he  could  cross  in  safety,  when, 
owing  to  obstructions  to  his  view,  that  fact  could  not  have  been  other- 
wise ascertained. 

4.  Same — Railroad  Crossing — Obstructions  to  View — Failure  to  "Stop, 
Look  and  Listen** — Contributory  Negligeiice.  Plaintiff  was  driving 
his  automobile  along  a  public  street  and  approached  a  railway  cross- 
ing, but  owing  to  obstructions  to  his  view  he  could  not  ascertain  whether 
there  was  any  car  coming  on  the  railway  track,  and  he  did  not  stop  to 
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ascertain  that  fact.  At  fifteen  feet  from  the  track  nothing  prevented 
him  from  seeing  an  approaching  car,  but  he  did  not  see  it  until  the 
front  end  of  his  automobile  was  eight  feet  from  the  track,  and  he  was 
then  unable  to  stop  his  automobile  in  time  to  prevent  a  collision.  Held, 
'  that  plaintiff  was  guilty  of  such  contributory  negligence  as  will  bar  a 
recovery  of  damages  against  the  trolley-car  company. 

Appeal  from  Allen  district  court ;  Oscar  Foust,  j  udge.  Opin- 
ion filed  January  12,  1918.    Reversed. 

Altes  H.  Campbell,  of  lola,  for  the  appellant. 
F,  J.  Oyler,  of  lola,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J.:  This  case  presents  the  usual  consequences 
which  arise  when  an  automobile  and  a  trolley  car  arrive  at  the 
same  place  at  the  same  time. 

The  plaintiff  was  driving:  his  automobile  southward  on 
Martin  street  in  Gas  city.  An  interurban  passenger  car  be- 
longing to  defendant  was  running  eastward  on  its  car  line, 
which  crosses  Martin  street  at  right  angles.  A  high  embank- 
ment on  the  north  side  of  the  car  line,  with  high  weeds  and  grass 
growing  thereon,  obscured  the  car  from  plaintifTs  view,  and  a 
collision  occurred  at  the  crossing;  the  plaintiff  was  injured 
and  his  automobile  was  damaged.    Hence  this  lawsuit. 

Plaintiff's  petition  charged  defendant  with  various  acts  of 
negligence : 

"That  the  defendant  was  careless,  negligent  and  reckless  in  the  com- 
mission of  the  injuries  and  damage  referred  to  in  (1)  permitting  grass 
and  weeds  to  grow  and  accumulate  on  its  right  of  way  so  as  to  obstruct 
the  view  of  its  cars  approaching  Martin  street  from  the  west,  and  which 
prevented  plaintiff  while  driving  southward,  from  seeing  and  observing 
the  approach  of  defendant's  car  until  within  eight  feet  of  the  track; 
(2)  in  operating  its  car  at  the  high,  dangerous  and  reckless  rate  of  speed 
of  twenty-five  miles  per  hour  within  the  limits  of  Gas  city  and  across 
Martin  street  in  violation  of  the  ordinance  referred  to;  (3)  in  operating 
and  running  its  car  without  headlights  or  other  front  lights  and  signals ; 
(4)  in  failing  to  ring  the  bell,  sound  the  gong  or  give  other  warning  or 
danger  signal  of  the  approach  of  its  car;  and  (5)  in  operating  its  car 
without  a  conductor." 

Defendant  answered  that  the  alleged  injuries  and  damages 
were  caused  by  plaintiff's  own  negligence  and  without  defend- 
ant's fault. 
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The  general  verdict  was  in  favor  6t  plaintiff,  and  the  fol- 
lowing special  questions  were  answered  by  the  jury  : 

"1.  At  what  rate  of  speed  per  mile  (hour)  was  the  plaintiff's  auto- 
mobile moving  when  he  first  discovered  the  approaching  car?  Ans* 
Four  to  five  miles. 

"2.  When  plaintiff  was  at  a  point  twenty-five  feet  north  of  the  railroad 
track  in  question,  what  was  there,  if  anything,  to  prevent  him  seeing  or 
hearing  the  approaching  car?    Ans.  Bank  and  weeds. 

''3.  What  distance  was  the  plaintiff  from  the  railroad  track  in 
question  when  he  first  discovered  the  approaching  car?  Ans.  Front  end 
of  automobile  eight  feet  from  rail. 

"4.  Were  the  inside  lights  and  the  headlight  of  the  car  in  question 
burning  as  it  approached  Martin  street  at  and  just  before  the  time  of  the 
accident?    Ans.    Light  burning. 

"6.  From  what  distance  within  twenty-five  feet  north  of  the  rail- 
road track  could  plaintiff  first  have  seen  the  approaching  car  in  question? 
Ans.    Fifteen  feet. 

'*6.  Did  plaintiff  as  he  was  approaching  the  railroad  crossing  in 
question,  bring  his  automobile  to  a  stop  before  it  reached  the  north  rail 
of  the  track?    Ans.    No. 

"7.  When  plaintiff  was  at  a  point  eight  feet  north  of  the  railroad 
track,  what  was  there,  if  anything,  to  prevent  him  seeing  or  hearing  the 
approaching  car?    Ans.    Nothing. 

''8.  As  the  plaintiff  approached  the  crossing  in  question  what,  if  any- 
thing, was  there  to  prevent  him  seeing  or  hearing  the  approaching  car 
in  time  to  stop  his  automobile  before  it  passed  on  to  the  north  rail  of 
the  track,  if  it  did?    Ans.   Bank 'and  weeds. 

''9.  What  was  the  distance  from  the  railroad  track  to  the  embank- 
ment, north  of  the  track  and  west  of  Martin  street,  which  plaintiff  testi- 
fied prevented  him  seeing  the  approaching  car  in  question?  Ans.  Bottom 
of  bank  five  feet  from  rail. 

"10.  At  what  rate  of  speed  per  hour  was  the  defendant's  car  in 
question  moving  when  the  motorman  discovered  the  plaintiff's  auto- 
mobile approaching  the  crossing?    Ans.   About  twelve  miles  per  hour." 

Defendant  appeals,  contending  that  it  was  entitled  to  judg- 
ment on  the  special  findings. 

The  jury  found  that  the  inter  urban  car  was  running  at  a 
rate  of  twelve  miles  per  hour.  The  city  ordinance  fixed  the 
speed  limit  of  such  cars  at  six  miles  an  hour.  The  reasonable- 
ness of  this  ordinance  is  not  questioned,  but  it  is  contended 
that  the  violation  of  the  city  ordinance  did  not  contribute  to 
the  accident.  There  is  merit  in  that  contention.  The  evidence 
shows  that  the  automobile  stopped  at  the  north  rail.  It  is 
therefore  clear  that  the  collision  would  have  occurred  even  if 
the  interurban  car  had  been  running  at  the  speed  permitted 
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by  the  ordinance.  If  plaintiff's  automobile  had  not  stopped  at 
the  north  rail  the  defendant's  car  traveling  at  six  miles  an 
hour  would  have  struck  the  automobile  somewhere  about  the 
center — a  matter  of  ^mathematical  calculation.  It  is  settled 
law  that  a  mere  violation  of  a  city  ordinance  does  not  subject 
the  party  violating  it  to  an  action  for  damages  unless  those 
damages  are  proximately  traceable  to  the  disobedience  of  the 
ordinance  or  unless  the  disobedience  of  the  ordinance  clearly 
aggravated  the  damages.  (A.  T.  &  S.  F.  Rid.  Co.  v.  Morgan, 
31  Kan.  77,  1  Pac.  29S;  Railway  Co.  v.  Herman,  64  Kan.  546, 
68  Pac.  46;  Railway  Co.  v.  Chick,  6  Kan.  App.  480,  483,  50 
Pac.  605;  see,  also,  Note,  5  L.  R.  A.,  n.  s.,  209-212.) 

It  is  generally  held  that  disobedience  of  a  city  speed  ordi- 
nance is  negligence  per  se;  but  to  entitle  one  injured  or  dam- 
aged through  the  breach  of  the  ordinance  to  recover  judgment 
thereon  he  must  himself  be  free  from  fault  or  negligence,  and 
the  latter  point  is  the  controlling  question  in  this  case.  Was 
the  plaintiff  free  from  negligence?  The  embankment  and 
weeds  obscured  his  vision  as  he  approached  the  crossing,  yet 
he  did  not  stop  his  automobile  to  determine  whether  he  might 
cross  in  safety.  At  fifteen  feet  from  the  crossing  nothing  pre- 
vented him  from  seeing  the  approaching  car.  Even  then,  if 
plaintiff  had  been  taking  proper  precaution  for  his  own  safety, 
he  could  have  stopped  his  automobile  before  it  reached  the 
track,  for  its  speed  was  only  four  or  five  miles  an  hour.  The 
rule  in  this  state  is  that  when  one  is  about  to  cross  a  railroad 
track,  and  cannot  otherwise  assure  himself  that  he  may  safely 
do  so,  he  must  stop,  look,  and  listen.  (Bunion  v.  Railway  Co., 
100  Kan.  165,  168,  163  Pac.  801 ;  Burzio  v.  Railway  Co.,  post, 
p.  287,  just  decided,  and  citations  therein.)  Such,  indeed,  was 
the  general  rule  in  the  cases  of  pedestrians  and  horse-drawn 
vehicles  before  the  coming  of  automobiles.  (A.  T.  &  S.  F.  Rid. 
Co.  V.  Townsend,  39  Kan.  115,  17  Pac.  804;  Railroad  Co.  v. 
WiUey,  60  Kan.  819,  58  Pac.  472.)  With  the  coming  of  the 
automobile,  a  highly  scientific  invention  and  easy  of  control, 
and  with  its  great  weight  and  steel  construction  and  its  conse- 
quent capacity  for  imperiling  the  traveling  public  in  case  of 
collision,  the  courts  have  been  compelled  to  develop  a  more 
rigid  rule,  or  rather  to  insist  more  rigidly  upon  the  application 
of  the  old  rule,  touching  the  duty  of  self-preservation  imposed 


Digitized  by  VjOOQIC 


272  SUPREME  COURT  OF  KANSAS. 

Goss  V.  Rothrock. 

on  those  about  to  cross  a  railway  track  in  such  a  vehicle. 
{Wehe  V.  Railway  Co.,  97  Kan.  794,  156  Pac.  742;  Jacobs  v. 
Railway  Co.,  97  Kan.  247,  154  Pac.  1023 ;  Cathcart  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  [Ore.]  168  Pac.  308.) 

In  the  Wehe  case  the  view  of  the  driver  of  the  automobile 
was  shut  off  by  a  stone  wall  and  buildings.    The  court  said : 

"The  driver  of  an  automobile  cannot  recover  damages  for  injury  to 
himself  and  his  machine,  where  he  approaches  a  railway  track  at  a  place 
at  which  he  cannot  see  along  the  track  until  his  automobile  is  in  a  place 
where  it  will  be  struck  by  a  passing  engine  or  cars,  and  does  not  stop  his 
car  to  ascertain  whether  or  not  there  is  danger,  although  he  listens  be- 
fore going  into  the  place  of  danger  and  does  not  hear  any  engine  or  cars 
coming."     (Syl.) 

Notwithstanding  the  defendant's  disobedience  of  the  speed 
ordinance  of  the  city  and  its  possible  negligence  in  permitting 
weeds  to  grow  on  the  embankment  along  its  right  of  way,  the 
special  findings  show  that  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  bars  his  right  of  recovery,  and  the 
defendant  was  entitled  to  judgment  on  the  special  findings  of 
the  jury. 

Reversed. 


No.  21,213. 

G.  W.  Goss,  Appellee,  and  W.  H.  Aaron,  Appellee  and  Appel- 
lant, V.  W.  M.  Rothrock  and  C.  B.  Dickens,  Appellants 
and  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Oil  and  Gas  Lease — Executed  to  One  of  Group  of  Buyers — Title  for 
Benefit  of  All — Innocent  Purchaser.  Where  an  oil  and  gas  lease  is 
executed  to  a  member  of  a  group  of  buyers,  who  takes  title  for  the 
benefit  of  all,  one  who  buys  from  the  trustee  with  notice  of  the  trust 
acquires  no  beneficial  title  against  the  actual  owners. 

2.  Same — Oral  Contract  Concerning  Land — Statute  of  Frauds — Es- 
toppeL  Where  an  oil  and  gas  lease  negotiated  by  several  lessees  is 
made  to  one  of  them  for  the  benefit  of  all,  he  by  ag^reement  advancing 
the  purchase  price  and  drawing  upon  the  others  for  their  respective 
shares,  the  drafts  being  paid,  their  claims  thereto  cannot  be  defeated 
on  the  ground  that  the  transaction  amounts  to  an  oral  contract  for 
the  sale  of  an  interest  concerning  lands. 

3.  Same — Trust  in  Real  Estate — Created  by  Parol  Where  without  any 
fraudulent  intent  an  oil  and  gas  lease  is  executed  to  one  of  several 
purchasers,  all  of  whom  join  in  paying  the  consideration,  under  an 
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agreement  that  he  is  to  hold  it  for  the  benefit  of  all,  neither  the  trustee, 
nor  any  purchaser  from  him  with  notice  of  his  fiduciary  capacity,  can 
defeat  the  trust  on  the  ground  that  it  was  not  created  or  evidenced  by 
writing,  even  assuming  that  a  trust  in  relation  to  such  lease  is  one 
concerning  real  estate.  » 
4.  Same — Sale  of  Lease — Ratification — Estoppel.  Where  such  a  trustee 
makes  a  sale  of  the  lease  and  receives  the  proceeds  thereof,  one  of  the 
beneficial  owners  who,  with  knowledgre  of  the  facts,  elects  to  look  to 
the  trustee  for  his  share  of  the  purchase  price,  thereby  ratifies  the 
sale  and  precludes  himself  from  claiming  title  to  the  lease  as  against 
the  purchasers. 

Appeal  from  Montgomery  district  court;  Thomas  J.  Flan- 
nelly,  judge.     Opinion  fUed  January  12,  1918.     Affirmed. 

Thurman  Hill,  Chester  Stevens,  O.  L.  O'Brien,  all  of  In- 
dependence, and  W.  H.  Sprovl,  of  Sedan,  for  the  appellants. 

Charles  D.  Shukers,  of  Independence,  and  D.  B.  Horsley, 
of  Pawhuska,  Okla,,  for  appellee  G.  W.  Goss,  and  for  appellee 
and  appellant  W.  H.  Aaron. 

J.  B.  Tomlinson,  of  Independence,  and  Pavl  B.  Mason,  of 
Camp  Doniphan,  Okla.,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  An  oil  and  gas  lease  was  executed  by  the  owner 
of  the  land  to  A.  W.  Lucas.  Lpcas  assigned  it  to  W.  M.  Roth- 
rock and  C.  B.  Dickens.  G.  W.  Goss  and  W.  H.  Aaron  brought 
an  action  against  Rothrock  and  Dickens,  alleging  and  asking 
the  court  to  adjudge  that  they  were  each  the  pwners  of  a  one- 
sixth  interest  in  the  lease,  the  title  to  which  had  been  by  agree- 
ment taken  by  Lucas  for  the  benefit  of  himself,  the  plaintiffs, 
and  two  other  persons.  Judgment  was  rendered  in  favor  of 
Goss  and  against  Aaron.  The  defendants  appeal  from  the 
judgment  against  them,  and  Aaron  appeals  from  the  refusal  to 
grant  him  relief. 

1.  The  defendants  claim  that  they  are  entitled  to  protection 
as  innocent  purchasers.  There  was  evidence,  however,  that 
before  they  acquired  the  lease,  and  while  the  purchase  was 
under  consideration,  Goss  had  told  Rothrock  that  he  and  Aaron 
each  owned  a  sixth  interest  in  it.  This  was  sufficient  to  war- 
rant a  finding,  which  the  court  must  be  deemed  to  have  made, 
18—102  Kan. 
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that  the  buyers  had  such  notice  of  the  fact  that  Lucas  held  the 
title  as  a  trustee  as  to  put  them  on  inquiry,  and  prevent  their 
obtaining  higher  rights  than  were  held  by  their  grantor.  (28 
A.  &  E.  Encycl.  of  L.,  2d  ed.,  1128 :  39  Cyc.  374-376;  2  Perry  on 
Trusts  and  Trustees,  6th  ed.,  §  828,  pp.  1364, 1365.)  The  ques- 
tion does  not  turn  directly  upon  the  interpretation  of  the  stat- 
ute requiring  conveyances  to  be  recorded,  as  was  the  case  in 
Nordman  v.  Rau,  86  Kan.  19, 119  Pac.  351.  The  situation  does 
not  arise  from  the  omission  to  reconj  an  existing  instrument, 
but  upon  the  holding  of  the  legal  title  to  property  by  one  person 
in  trust  for  others.  It  is  not  necessary  to  the  affirmance  of  the 
judgment  that  this  court  should  be  able  to  say  that  the  facts 
shown  constituted  notice,  but  merely  that  there  was  room  for  a 
reasonable  inference  to  that  effect* 

2«  The  contention  is  also  made  that  a  recovery  is  precluded 
by  the  section  of  the  statute  of  frauds  which  prevents  the  en- 
forcement of  a  contract  for  the  sale  of  an  interest  in  or  con- 
cerning lands  unless  it  is  evidenced  by  a  writing.  (Gen.  Stat. 
1915,  §  4889.)  This  is  upon  the  theory  that  Lucas  himself  ac- 
quired the  lease  and  agreed  orally  to  sell  an  interest  in  it  to 
Aaron  and  Goss.  The  evidence,  however,  was  sufficient  to 
justify  the  conclusion  that  the  original  transaction,  as  a  result 
of  which  the  lease  was  executed,  was  participated  in  by  Aaron 
and  Goss,  and  that  the  title  was  taken  by  Lucas  for  their  benefit 
as  well  as  for  that  of  the  other  persons  interested,  although  by 
agreement  Lucas  advanced  the  money  to  pay  for  it  and  drew 
upon  the  others  for  their  respective  shares,  the  drafts  being 
paid.  In  that  situation  the  statute  referred  to  interposes  no 
obstacle  to  the  plaintiff's  claim. 

3.  It  is  further  contended,  however,  that  such  a  trust  is 
rendered  nonenf orceable  by  the  statute  which  forbids  the  crea- 
tion of  a  trust  concerning  lands  by  parol.  (Gen.  Stat.  1915, 
§  11674.)  The  lease  involved  was  an  ordinary  exploratory  oil 
and  gas  lease,  by  which  no  title  passed  (Gas  Co.  v.  Neosho 
County,  75  Kan.  335,  39  Pac.  750),  and  it  may  be  doubted 
whether  a  trust  in  rdation  thereto  is  one  concerning  real  estate. 
An  oral  trust  with  respect  to  a  real-estate  mortgage  is  held  not 
to  be  forbidden  by  such  a  statute.  (39  Cyc.  51,  52.)  Assum- 
ing the  rule  to  be  otherwite  with  respect  to  such  an  instrument 
as  that  here  involved,  the  right  of  the  plaintiffs  to  recover  is 
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not  affected,  because  implied  or  resulting  trusts  are  excepted 
from  the  operation  of  the  statute.  There  was  evidence  that 
Aaron  and  Goss  each  paid  one-sixth  of  the  consideration  for 
the  lease,  the  title  to  which  was  taken  in  Lucas,  who  by  agree- 
ment and  without  fraudulent  intent  was  to  hold  title  for  them 
to  that  extent.  The  law  provides  that  where  a  conveyance  is 
made  to  one  person,  the  consideration  being  paid  by  another, 
no  trust  shall  ordinarily  result  in  favor  of  the  latter.  (Gen. 
Stat.  1915,  §  11679.)  But  an  exception  is  made,  which  applies 
in  this  case,  "where  it  shall  be  made  to  appear  that  by  agree- 
ment and  without  any  fraudulent  intent  the  party  to  whom  the 
conveyance  was  made,  or  in  whom  the  title  shall  vest,  was  to 
hold  the  land  or  some  interest  therein  in  trust  for  the  party 
paying  the  purchase-money  or  some  part  thereof."  (Gen.  Stat. 
1915,  §  11681;  Rayl  v.  Rayl,  58  Kan.  585,  50  Pac.  501.) 

4.  In  behalf  of  Aaron  it  is  argued  that  the  findings  of  fact, 
which  the  court  necessarily  made  in  order  to  give  judgment  for 
(Joss,  also  require  a  judgment  in  his  favor.  But  there  was  evi- 
dence that  Aaron,  with  knowledge  that  Lucas*  had  assigned  the 
lease  to  the  defendants  and  received  payment  in  full  therefor, 
elected  to  treat  Lucas  as  indebted  to  him  for  his  share  of  the 
proceeds,  and  thereby  ratified  the  sale.  This  precluded  his 
asserting  title  to  the  lease. 

The  judgment  is  affirmed. 


No.  21,220. 
A.  R.  Kinkel,  Appellant,  v.  Fred  F.  Chase,  Appellee,  et  al. 

SYLLABUS  BY.  THE  COURT. 

1.  Judgment  Rendered— iVo  Journal  Entry  Recorded— Judgment  Valid. 
The  omission  of  the  clerk  to  perform  the  ministerial  duty  of  record- 
ing a  judgment  does  not  destroy  the  judgment,  nor  does  its  validity 
or  effect  remain  in  i^yance  until  it  is  formally  entered  on  the  journal. 

2.  Judgment — Creditor's  BiU—OnJby  the  Partiea^  Affected  Thereby,  A 
judgment  against  the  defendant  in  a  suit  in  the  nature  of  a  creditor's 
bill  wiU  not  inure  to  ibe  benefit  of  another  creditor  of  defendant,  who 
is  neither  party  nor  privy  to  the  judgment. 

3.  Judgment — Contribution  Between  Judgment  Debtors — Subrogation,  A 
surety  who  satisfies  a  judgment  against  his  principal,  and  files  with 
the  clerk  notice  of  his  intention  to  claim  repasrment  under  section  474 
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of  the  code  of  civil  procedure,  has  all  the  rights  and  remedies  of  an 
owner  of  ihe  judgment  for  the  purpose  of  enforcing  repayment. 
4.  Creditor's  Bill — Demurrer  to  Evidence — Erroneotisly  Svstained,    In 
a  suit  in  the  nature  of  a  creditor's  bill,  held,  that  it  was  error  for  the 
court  to  sustain  a  demurrer  to- the  evidence. 

Appeal  from  Morris  district  court;  Roswell  L.  King,  judge. 
Opinion  filed  January  12,  1918.    Reversed. 

Edvnn  Anderson,  of  Council  Grove,  and  Frans  E.  Lindguist, 
of  Kansas  City,  Mo.,  for  the  appellant. 

M.  B.  Nicholson,  and  W.  J.  Pirtle,  both  of  Council  Grove,  for 
the  appellees: 

The  opinion  of  the  court  was  delivered  by 

POETEE,  J. :  This  is  a  suit  in  the  nature  of  a  creditor's  bill. 
The  court  gave  judgment  in  favor  of  the  defendant,  and  the 
plaintiff  appeals. 

On  the  23d  of  June,  1915,  a  judgment  was  rendered  in  the 
district  court  of  Morris  county  in  an  action  on  a  promissory 
note  against  A.  R.  Kinkel,  the  plaintiff  in  the  present  suit,  W. 
J.  Kinkel,  and  Dyson  Jackson,  and  the  court  made  an  order 
that  if  the  judgment  was  paid  by  either  of  the  Kinkels  they 
should  be  subrogated  to  the  rights  of  the  plaintiff  in  the  action. 
Later,  on  July  17,  A.  R.  Kinkel  satisfied  the  judgment  as  to 
himself  and  W.  J.  Kinkel  by  paying  the  sum  of  $383.50,  and 
duly  filed  with  the  clerk  of  the  court  a  notice  claiming  contri- 
bution and  the  right  of  subrogation  under  section  474  of  the 
civil  code.  (Gen.  Stat.  1915,  §  7378.)  On  June  23,  1915,  the 
same  day  the  judgment  was  rendered  against  the  Kinkels  and 
Dyson  Jackson,  a  judgment  was  rendered  in  the  same  court 
in  another  action  in  the  nature  of  a  creditor's  bill  brought  by 
J.  B.  Lamb  and  S.  H.  Crowley- against  Dyson  Jackson,  Annie 
Jackson,  his  wife,  and  Samuel  M.  Jackson,  his  son,  and  other 
defendants.  The  petition  in  that  case  alleged  that  Dyson 
Jackson  was  the  owner  of  420  acres  of  land  and  other  real 
estate  in  Morris  county,  and  had  taken  the  title  in  the  name  of 
his  wife  and  his  son  with  the  intent  to  hinder  and  delay  his 
creditors.  The  judgment  sustained  all  the  allegations  of  the 
petition,  and  the  court  held  that  Dsrson  Jackson  was  the  owner 
of  the  land  and  decreed  that  the  title  thereto  be  vested  in  him 
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for  the  use  and  benefit  of  his  creditors,  and  that  his  wife  and 
son  be  devested  of  any  right  or  interest  under  the  conveyance 
to  them. "  No  journal  entry  of  this  judgment  was  entered  by 
the  clerk  of  the  court,  but  the  entries  on  the  judge's  tfial 
docket  of  that  date  showed  the  nature  of  the  judgment  ren- 
dered. 

On  the  26th  of  October,  1915,  Dyson  Jackson  sold  the  land 
to  Fred  F.  Chase.  The  warranty  deed  recited  a  consideration 
of  $25,000,  and  it  was  executed  not  only  by  Dyson  Jackson  but 
by  his  wife  and  son,  in  whom  the  legal  title  had  rested  prior  to 
the  rendition  of  the  judgment  in  the  suit  brought  by  Lamb 
and  Crowley. 

The  petition  in  the  present  case  recited  the  foregoing  facts 
and  alleged  that  the  judgment  which  A.  R.  Kinkel  had  satisfied 
became  a  lien  on  the  420  acres  of  land,  not  only  by  virtue  of  the 
judgment  rendered  in  the  case  of  Lamb  and  Crowley  v.  Dyson 
Jackson  et  al.,  but  for  the  further  reason  that  the  land  in 
fact  belonged  to  Dyson  Jackson  at  that  time;  and  further, 
that  Fred  F.  Chase,  defendant  in  this  case,  purchased  the  real 
estate  with  full  knowledge  that  the  judgment  for  $383.50  had 
been  rendered  and  that  it  was  a  valid  and  binding  lien  thereon. 
Incidental  to  the  suit,  Kinkel  asked  the  court  to  "make  a  nunc 
pro  tunc  judgment"  in  the  old  case  of  Lamb  and  Crowley  v. 
Jackson  et  al.,  as  of  June  23,  1915,  devesting  Samuel  M.  Jack- 
son and  Annie  Jackson  of  all  their  title  to  the  real  estate  and 
vesting  the  title  thereto  in  Dyson  Jackson  for  the  use  of  his 
creditors. 

The  defendant  Chase  filed  an  answer  denying  that  plaintiff 
Kinkel  ever  had  any  lien  on  the  land  adverse  to  his  and  alleg- 
ing that  he  purchased  the  land  and  gave  full  value  without 
notice,  actual  or  constructive,  of  any  lien  or  claimed  lien  on 
behalf  of  Kinkel. 

On  the  trial  the  records,  papers,  and  files  in  the  former 
suits  and  the  various  conveyances  affecting  the  title  were  in- 
troduced in  evidence.  Plaintiffs  also  offered  oral  evidence  to 
show  that  parties  representing  defendant  Chase  before  the 
conveyance  to  him  was  made  came  to  Kinkel  and  offered  him 
$60  for  a  release  of  his  judgment,  and  told  him  that  if  he  re- 
fused to  take  that  they  would  recommend  to  Mr.  Chase  that 
he  close  the  deal  an3nvay.    There  was  evidence  also  that  the 
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Mens  of  the  other  creditors  in  the  former  suit  were  satisfied 
out  of  the  purchase  money  paid  by  Chase.  The  trial  court 
entered  a  nunc  pro  tunc  judgment  in  the  case  of  Lamb  and 
Crowley  v.  Jackson  et  al.,  as  of  June  23,  1915,  setting  forth  in 
full  the  terms  of  the  judgment  actually  rendered  on  that  date. 
The  defendant  demurred  to  the  plaintiff's  evidence,  and  the 
court  sustained  the  demurrer. 

In  a  written  opinion,  the  trial  couit  stated  the  reasons  for 
sustaining  the  demurrer,  which  were  tnat  inasmuch  as  the 
plaintiffs  in  the  first  creditors'  bill  had  not  brought  their  suit 
for  the  use  and  benefit  of  other  creditors  that  might  desire 
to  come  in  and  set  up  claims,  the  judgment  declaring  the 
conveyance  of  the  real  estate  to  the  wife  and  son  of  Dyson 
Jackson  fraudulent  and  void  was  solely  for  the  benefit  of 
the  plaintiffs  and  other  parties  to  that  suit,  and  that  since 
Kinkel  was  not  a  party  he  could  derive  no  benefit  from  the 
judgment.  In  stating  the  grounds  for  sustaining  the  demurrer 
the  court  laid  considerable  stress  on  the  fact  that  there  was 
no  journal  entry  of  the  judgment  on  record  in  the  Laitib  and 
Crowley  case,  and  held  that  for  this  reason  Chase,  when  he 
desired  to  purchase  the  land,  would  find  nothing  of  record  in- 
dicating that  Kinkel  had  any  interest  in  or  lien  thereon,  and 
that  therefore  he  must  be  held  to  have  purchased  without 
notice  of  any  such  lien  or  claim  on  the  part  of  Kinkel,  and  the 
court  further  held  that  there  were  no  judgments  which  were 
liens  against  the  land  at  the  time  Chase  purchased,  except 
those  pleaded  in  the  first  creditors'  suit. 

So  far  as  the  judgment  sustaining  the  demurrer  rests  on 
the  failure  to  have  a  journal  entry  recorded  in  the  first  credi- 
tors' bill  brought  by  Lamb  and  Crowley,  the  court  was  in 
error.  The  judgment  was  rendered  on  the  23d  day  of  June, 
1915,  and  it  was  no  less  a  judgment  because  the  clerk  failed  to 
prepare  and  file  a  journal  entry.  "The  omission  to  enter  it 
does  not  destroy  it,  nor  does  its  vitality  remain  in  abeyance 
until  it  is  put  upon  the  record."  (1  Black  on  Judgments, 
§  106.)  It  was  therefore  not  necessary  for  the  plaintiff  in  the 
present  case  to  obtain  from  the  court  an  order  for  a  nunc  pro 
tuv^  judgment.  The  ruling  of  the  court  making  what  is  called 
such  a  judgment  amounts  to  nothing  more,  however,  than  the 
approval  of  a  journal  entry  reciting  the  details  of  the  decree. 
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If  Kinkel  could  predicate  any  rights  by  virtue  of  the  judgment 
in  the  first  creditors'  suit,  he  is  not  in  any  sense  deprived  of 
that  right  because  of  the  failure  of  the  clerk  to  perform  a 
ministerial  duty.  If  Chase,  when  he  purchased  the  land, 
desired  to  kiiow  the  nature  and  terms  of  the  judgment  that 
had  been  rendered  against  Dyson  Jackson  in  the  first  case, 
and  could  find  no  journal  entry  of  record,  he  was  bound  to 
examine  the  pleadings  in  the  case,  and  finding  a  judgment  in 
favor  of  plaintiff  against  the  defendant,  he  was  bound,  in  the 
absence  of  any  other  information,  to  assume  that  every 
material  averment  of  the  petition  was  found  against  Dyson 
Jackson  and  the  other  defendants. 

The  law  is  well  settled  that  one  who  is  neither  a  party  nor 
privy  to  an  action  is  not  only  not  bound  by  the  judgment 
therein,  but  he  can  derive  no  benefit  from  it.  {Manley  v.  De- 
bentures Co.,  64  Kan.  573,  68  Pac.  31 ;  Ervin  v.  Morris,  26  Kan. 
664.)  Where,  however,  a  judgment  or  decree  operates  in  law 
as  a  conveyance,  one  who  is  not  party  or  privy  to  the  action 
may  avail  himself  of  the  effect  of  the  judgment  as  a  transfer 
to  the  same  extent  that  he  may  rely  upon  a  voluntary  convey- 
ance of  the  title.  In  Lockwood  v.  Meade,  71  Kan.  739,  741,  81 
Pac.  496,  it  was  said  in  reference  to  cases  which  properly  in- 
clude an  order  for  one  party  to  convey  to  another  whatever 
interest  he  may  have  in  the  real  estate  involved,  "such  a  decree 
would,  of  course,  effect  a  transfer  of  title  as  effectually  as  a 
voluntary  conveyance.  {Woolworth  v.  Root,  40  Fed.  723, 
726.)"  The  decree  in  the  first  creditors'  suit  specifically  de- 
clared that  the  title  to  the  real  estate  should  be  vested  in  Dyson 
Jackson.  It  was  not,  however,  the  purpose  of  the  creditors' 
suit  to  vest  the  title  in  him ;  but  rather  to  obtain  a  decree  hold- 
ing in  effect  that  the  title  always  had  been  in  him,  and  that 
the  judgments  of  the  plaintiffs  were  liens  on  the  real  estate, 
notwithstanding  the  conveyances.  If  a  judgment  in  favor  of 
one  creditor  who  brings  proceedings  in  aid  of  execution,  or 
what  is  usually  termed  a  creditor's  bill,  operates  in  every  in- 
stance to  vest  the  title  of  the  real  estate  in  the  debtor,  it  would 
seem  a  useless  proceeding  to  invite  or  permit  other  creditors  to 
come  in  and  become  parties  to  the  suit;  and  yet  much  learning 
of  the  courts  has  been  brought  to  bear  upon  the  right  of  other 
creditors  to  intervene  and  share  in  the  costs  of  the  proceeding. 
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Really,  the  creditor  who  brings  the  suit  in  his  own  behalf  is 
interested,  not  in  securing  a  judgment  which  shall  operate  as  a 
voluntary  conveyance  or  transfer  of  the  title,  but  his  sole  pur- 
pose is  to  have  a  decree  declaring  his  judgment  a  lien  on  the 
real  estate,  notwithstanding  the  fraudulent  transfer.  It  would 
seem,  therefore,  that  Kinkel  cannot  rely  on  the  judgment  in 
the  first  creditors'  suit  as  having  the  effect  of  a  voluntary 
transfer  of  the  title  to  Dyson  Jackson. 

Plaintiff  had  a  cause  of  action  entirely  independent  of  the 
effect  of  the  decree  in  favor  of  Lamb  and  Crowley,  a  cause  of 
action  based  upon  the  lien  of  his  judgment  and  the  allegations 
in  his  petition  to  the  effect  that  the  land  belonged  in  fact  to 
Dyson  Jackson  when  his  judgment  was  rendered.  Under  the 
provisions  of  section  474  of  the  civil  code,  by  satisfying  the 
judgment  and  filing  notice  with  the  clerk  of  his  intention  to 
claim  repayment,  Kinkel  became  entitled  to  the  benefit  of  the 
judgment  as  owner  for  the  purpose  of  enforcing  repayment. 
(Harris  v.  Frank,  29  Kan.  200.)  A  judgment  in  this  state  is  a 
lien  on  whatever  equitable  interests  the  judgment  debtor  has 
in  real  estate.  (Civ.  Code,  §  522.)  In  Poole  v.  French,  71 
Kan.  391, 80  Pac.  997,  it  was  ruled  that  land  held  by  an  equita- 
ble title  may  be  levied  upon  and  sold  by  virtue  of  a  general 
execution,  and  further  that  the  remedy  by  a  creditor's  bill,  or 
proceedings  in  aid  of  execution,  is  merely  cumulative  to  that 
afforded  by  a  general  execution.  The  judgment  which  plain- 
tiff owns  against  Dyson  Jackson  was  a  lien  upon  the  equitable 
interests  of  Dyson  Jackson  in  the  real  estate  in  question  from 
the  first  day  of  the  term  at  which  it  was  rendered.  It  was  of 
record  when  Chase  purchased  the  land.  All  that  remained  for 
Kinkel  to  establish  was,  that  when  Dyson  Jackson  repurchased 
the  land  he  took  the  title  in  the  name  of  his  wife  and  son  in 
fraud  of  creditors.  The  question  of  actual  notice  was  not  a 
material  one.  If  it  had  been  the  court  could  not  sustain  a  de- 
murrer on  the  ground  that  the  evidence  offered  to  show  actual 
notice  was  insuflScient,  because  defendant's  demurrer  admitted 
the  truth  of  every  fact  proved  by  the  evidence  and  of  every 
reasonable  inference  that  might  be  drawn  therefrom  in  plain- 
tiffs favor. 

From  the  statement  of  the  trial  court  in  sustaining  the  de- 
murrer, it  is  apparent  that  the  real  issues  were  lost  sight  of. 
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and  that  the  case  was  determined  upon  the  effect  of  a  failure 
to  record  a  journal  entry  of  the  judgment  in  the  first  creditors' 
suit,  and  the  necessity  of  showing  that  Chase  had  actual  notice 
of  the  fraudulent  transfers,  rather  than  upon  any  failure  of 
plaintiff  to  establish  fraud.  Proof  of  actual  notice  was  not 
necessary,  because  if,  in  fact,  the  real  estate  belonged  to  Dyson 
Jackson  when  plaintiff's  lien  attached,  the  plaintiff  must  pre- 
vail. In  view  of  these  facts,  and  the  further  fact  that  the  same 
court  has  once  held  that  the  transfers  were  fraudulent,  we 
think  justice  requires  that  the  order  sustaining  the  demurrer 
should  be  reversed,  and  that  the  plaintiff  should  be  permitted 
to  try  out  the  question  of  fraud. 
Reversed  and  remanded. 


No.  21,221. 

Lemuel  P.  Snodgrass,  Appellant,  v.  Thomas  C.  Snodgrass 
and  W.  J.  PiRTLE,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Quieting  Title — Bond  to  Quiet  Title — Demurrer  to  Evidence  Properly 
Sustained,  A  testator  who  had  purchased  certain  land,  including  the 
triangular  piece  in  the  northwest  corner  of  a  certain  section  north  of  a 
certain  road,  devised  such  land  to  his  two  sons,  one  to  have  the  east 
half  and  the  other  the  west  half  of  the  entire  tract,  as  it  was  de- 
scribed in  the  deed.  One  of  the  brothers  gave  a  bond  in  the  sum  of 
$1,500  to  quiet  in  the  plaintiff  the  title  to  the  triangular  strip  ^'contain- 
ing  122  acres,  more  or  less."  The  testimony  showed  that  the  defend- 
ant Snodgrass  brought  a  suit  in  his  brother's  name  against  himself 
and  another,  resulting  in  finding^s  to  the  effect  that  in  the  deed  to  the 
ancestor  and  in  the  will  the  strip  in  question  was  bounded  on  the  south 
by  the  wrong  road,  leaving  46  acres  between  the  two  roads,  and  making 
76.46  acres  instead  of  122  acres  comprised  in  the  triangular  strip.  In- 
stead of  a  decree  quieting  title  to  the  76.45  acres,  the  obligor  in  the 
bond  tendered  to  his  brother,  the  plaintiflF,  a  quitclaim  deed,  he  having 
asserted  a  mineral  lease  covering  the  strip  in  question  and  other  lands. 
The  plaintiff  testified  that  he  was  not  certain  of  the  number  of  acres, 
but  he  was  to  take  whatever  number  there  were  for  the  consideration 
named  in  the  bond.  Held,  that  the  court  committed  no  materially  preju- 
dicial error  in  sustaining  a  demurrer  to  the  plaintifTs  evidence. 

2.  Same — Tender  of  Quitckmn  Deed — Title  Quieted,  While  the  tender  of 
the  quitclaim  deed  was  on  condition  that  it  be  accepted  in  satisfaction 
of  the  bond,  which  condition  had  no  proper  place  in  such  tender,  still  as 
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the  deed  itself  effected  tke  quieting:  of  the  title  in  the  plaintiff  to  all  the 
land  he  could  rightly  claim,  sdch  wrongful  condition  is  held  not  to  have 
rendered  the  tender  void. 

3.  Sams — Band — Misdescription  of  Land — Reformatioru  While  no  refor- 
mation of  the  hond  was  sought  or  made  in  this  action,  defendants  were 
not  materially  hai'med  or  prejudiced  by  the  fact  that  the  trial  court 
treated  the  instrument  as  if  reformed,  so  that  the  description  of  the 
tract  in  question  would  correspond  to  the  deed  to,  and  the  will  by,  the 
ancestor. 

4.  Samd — Evidence  of  Value  of  Certain  Land  Properly  Rejected,  As  the 
testimony  showed  that  the  plaintiff  is  not  entitled  to  the  forty-six  acres 
between  the  two  roads,  it  was  not  error  to  reject  evidence  of  its  value 
or  evidence  of  the  value  of  the  land  deeded  in  consideration  of  the  bond 
sued  on. 

Appeal  from  Morris  district  court;  Res  well  L.  King,  judge. 
Opinion  filed  January  12, 1918.    Afllnned. 

Edwin  Anderson,  of  Council  Grove,  and  Frans  E.  Lindquist, 
of  Kansas  City,  Mo.,  for  the  appellant. 

M.  B.  Nicholson,  and  W.  J.  Pirtle,  both  of  Council  Grove,  for 
the  appellees. 

The  opinion  of  the  -court  was  delivered  by 

West,  J.:  The  plaintiff  sued  on  a  "Bond  for  deed  and  to 
quiet  title,''  and  from  an  order  sustaining  a  demurrer  to  his 
evidence  he  appeals. 

Thomas  S.  Snodgrajss  died  owning  the  south  half  of  section 
30  and  a  triangular  tract  in  the  northwest  comer  of  section  31, 
township  17,  range  7,  and  left  a  will  devising  it  all  to  his  two 
sons,  Lemuel  P.  and  Thomas  C,  to  be  by  them  divided  as 
equally  as  possible,  the  south  half  of  section  30 — 

"and  the  irregular  triangled  tract  of  76  45>100  acres  in  the  North- West 
part  of  Section  31  ...  ,  containing  altogether  396  45-100  acres, 
more  or  less.  The  said  Lemuel  P.  Snodgrass  to  have  the  west  half  of 
said  two  tracts,  and  the  said  Thomas  C.  Snodgrass  to  have  the  East  half 
thereof." 

Thomas  C.  Snodgrass  conveyed  his  part  of  the  land  to  John 
R.  Veal,  but  his  brother,  Lemuel  P.,  disputed  the  division,  and, 
to  settle  the  matter,  it  was  agreed  that  he  should  give  to  Veal 
a  quitclaim  deed  to  the  southeast  quarter  and  38  acres  off  the 
east  side  of  the  southwest  quarter  of  section  30,  and  Thomas 
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C.  was  to  quiet  in  Iiemuel  P.  the  title  to  the  irregular  tract  in 
the  northwest  quarter  of  section  31,  whereupon  he  entered  into 
a  bond  in  the  sum  of  $1,500,  which  recited,  among  otiier  things, 
that— 

"This  condition  of  the  obligation  is  such,  that  said  party  of  the  first 
part,  Thomas  C  Snodgrass,  has  and  hereby  agrees  to  and  with  Lemuel 
P.  Snodgrass  to  quiet  the  title  to  the  following  described  real  estate  in 
Lemuel  P.  Snodgrass,  to-wit:  All  land  in  North  half  of  Section  31, 
Township  17,  Range  7,  lying  north  of  the  O.  F.  Barr  Road  which  was 
established  October  7Ui,  A.D.  1885,  containing  122  acres  more  or  less, 
.  .  .  said  title  to.be  quieted  against  Andrew  Drununond,  Thomas  C. 
Snodgrass  and  all  other  necessary  parties,  their  heirs,  successors  and 
assigns.  The  consideration  for  making  and  signing  of  this  bond  is  the 
signing  and  delivering  by  the  said  Lemuel  P.  Snodgrass  a  quit-claim  deed 
to  John  R.  Veal,  at  the  request  and  on  the  behalf  of  Thomas  C.  Snod- 
grass, to  the  Southeast  quarter  of  Section  30,  .  .  .  Now,  if  the  said 
Thomas  C.  Snodgrass,  party  of  the  first  part,  on  or  before  the  first  day 
of  July,  A.  D.  1916,  succeed  in  quieting  the  title  to  the  122-acre  triangular 
piece  of  land  first  herein  described,  to  wit:  All  real  estate  in  the  North 
half  of  Section  31,  .  .  .  lying  and  situate  north  of  the  O.  F.  Barr 
road,  which  was  established  October  7th,  A.  D.  1885,  containing  122 
acres,  more  or  less,  in  Lemuel  P.  Snodgrass,  th^i  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  effect.'^ 

The  answer  admits  the  execution  of  the  bond,  and  alleges 
that  in  accordance  therewith  Thomas  C.  Snodgrass  caused  a 
suit  to  be  brought  and  a  judgment  rendered  quieting  in  Lemuel 
P.  Snodgrass  the  title  to  the  land  designated  in  the  bond — 

"being  all  the  land  lying  north  and  west  of  the  public  road  across  the 
northwest  comer  of  section  81  ...  ,  with  the  exception  of  a  certain 
mineral  lease  in  favor  of  said  Thomas  C.  Snodgrass," 

and  alleging  the  tender  of  a  quitclaim  deed  to  cover  such  lease- 
hold interest.  Further,  that  when  the  bond  was  executed 
there  was  a  dispute  as  to  the  amount  of  land  conveyed  by  E.  G. 
Williams  to  Thomas  C.  Snodgrass  and  a  dispute  as  to  the  loca- 
tion of  the  public  road  across  the  northwest  comer  of  section 
31,  to  correct  which  the  bond  was  given. 

The  reply  was  a  general  denial  and  a  special  denial  that 
Thomas  C.  Snodgrass  had  performed  the  conditions  of  the 
bond  or  quieted  the  title  to  the  land  designated  therein. 

On  the  trial  it  was  shown  that  the  suit  to  quiet  title  had  been 
brought,  resulting  in  findings  to  th^  effect  that  Andrew  Drum- 
mond  procured  title  by  purchase  and  conveyance  to  all  the 
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land  lying  south  and  east  of  the  public  road  in  section  31,  con- 
taining 560 V^  acres,  more  or  less;  his  deed  being  recorded 
January  2,  1902;  that  on  January  25,  1901,  there  existed 
across  the  northwest  comer  of  section  31  a  fenced  and  trav- 
eled public  highway  which  was  in  general  use  as  a  public  high- 
way and  had  been  for  several  years.  That  in  1885  a  road  was 
surveyed  and  laid  out  some  distance  south  and  east  of  the 
former  road,  but  was  never  opened,  fenced,  traveled,  or  im- 
proved. That  when  Drummond  purchased,  the  owner  in- 
tended to  convey  and  did  convey  all  of  section  31  south  and 
east  of  the  fenced  and  traveled  road ;  that  Drummond  entered 
into  possession  and  had  so  remained  and  was  the  owner  in  fee 
simple  of  all  the  land  in  that  section  lying  south  and  east  of 
such  road.  It  was  further  found  that  when  the  devisor  pur- 
chased the  part  of  section  31  of  E.  G.  Williams,  there  was  a 
mistake  in  the  description,  the  grantor  intending  to  convey 
and  as  a  matter  of  fact  conveying  only  that  part  north  and 
west  of  the  fenced  and  traveled  road.  It  was  decreed  that 
this  deed  from  Williams  to  the  devisor  be  reformed  as  indi- 
cated, and  that  Thomas  C.  Snodgrass  was  the  owner  of  a  min- 
eral lease  covering,  with  other  lands,  all  that  part  of  section 
31  conveyed  to  the  devisor  by  Williams. 

Lemuel  P.  Snodgrass  testified  that  he  agreed  to  give  Mr. 
Veal  a  quitclaim  deed  to  the  38  acres,  for  which  Thomas  C. 
was  to  quiet  Lemuel  P.'s  title,  in  the  46  acres  of  land  lying  be- 
tween the  two  roads,  worth  from  $25  to  $30  an  acre ;  that  he 
supposed  there  were  122  acres  in  the  triangular  strip  l3dng 
north  of  the  0.  F.  Barr  road,  the  one  unopened  and  untraveled. 

"I  was  not  certain  of  the  number  of  acres  but  whatever  number  there 
was  I  was  to  take  for  the  88  acres  I  deeded  to  Mr.  Veal.'' 

The  trial  court  criticised  Thomas  C.  Snodgrass  for  assert- 
ing his  leasehold  interest  in  the  land  to  which  he  had  given  a 
bond  to  quiet  title,  but  this  was  sought  to  be  explained  by  the 
suggestion,  that  as  his  mineral  lease  covered  other  lands 
also  he  did  not  want  its  validity  impaired  by  a  decree  touch- 
ing the  land  in  question,  and,  therefore,  asserted  his  claim, 
and  then  tendered  a  quitclaim  deed,  instead  of  a  decree  quiet- 
ing the  title  thereto. 

The  view  was  taken  that  the  sons  had  no  greater  interest 
in  the  land  than  their  father  had  when  he  died ;  that  the  father 
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claimed  only  76.45  acres  and  not  122  acres,  and  in  the  devise 
designated  it  as  76.45  acres.  That,  as  a  matter  of  fact,  the 
traveled  road  and  not  the  Barr  road  was  intended,  and  that 
title  had  been  quieted  to  the  land  contemplated  by  the  grantor 
who  deeded  to  the  father,  and  by  the  father  who  devised  to 
the  sons,  and  by  the  sons  when  they  entered  into  the  agree- 
ment recited  in  the  bond. 

The  evidence  supports  these  conclusions,  and  although  the 
bond  recites  that  all  the  land  in  section  31  north  of  the  Barr 
road  was  to  be  quieted,  the  court  acted  on  the  theory  that  the 
will  of  the  testator  intended  to  follow  the  deed  to  him  from 
the  former  owner,  and  that  the  real  land  in  controversy  and 
the  tract  covered  by  the  bond  is  the  land  north  of  the  traveled 
road  and  not  that  north  of  the  Barr  road. 

While  it  seems  that  the  deed  to  the  testator  was  corrected 
in  the  quiet-title  suit,  the  bond  itself  was  not  reformed  in  the 
case  now  before  us,  nor  was  such  reformation  requested,  and 
the  literal  obligations  of  the  bond  as  written  were  not  per- 
formed. Counsel  for  the  defendants  say  that  the  bond  states 
very  plainly  that  Thomas  C.  Snodgrass  was  only  to  quiej:  the 
title  in  Lemuel  to  whatever  land  there  was  contemplated  by 
the  will  of  his  father,  lying  between  the  Barr  road  and  the 
comer  of  section  1  as  traveled  and  understood  by  thg  public. 
We  do  not  find  any  such  language  in  the  bond.  On  the  con- 
trary, it  clearly  and  repeatedly  calls  for  all  the  real  estate 
north  of  the  Barr  road.  The  land  between  the  two  roads 
amounts  to  46  acres.  Much  discussion  is  had  concerning  the 
expression  "more  or  less,"  but  the  real  difficulty  arises,  not 
from  the  use  of  these  words,  but  over  the  question  as  to  which 
of  the  tWo  roads  marks  the  southeastern  boundary  of  the 
triangular  tract. 

It  is  complained  that  Thomas,  in  the  absence  of  his  brother 
from  court,  took  a  default  decree  as  to  his  mineral  lease  cov- 
ering the  land  north  of  the  traveled  road.  Also,  that  when  he 
tendered  the  quitclaim  deed  it  was  on  condition  that  it  be 
accepted  in  full  settlement  of  the  bond  and  agreement  in 
question ;  and.  such  is  the  nature  of  the  tender  as  shown  by  the 
record.  Complaint  is  also  made  of  the  ruling  striking  from 
the  record  evidence  of  the  value  of  the  46  acres  between  the 
two  roads.    Of  course,  if  the  plaintiff  can  rightfully  demand 
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that  his  title  be  quieted  to  this  tract,  it  was  error  to  exclude 
the  evidence  of  its  value,  for,  while  the  bond  was  in  the  sum  of 
$1,500,  there  is  no  claim  that  this  was  liquidated  damages,  and 
if  the  plaintiff  could  recover  at  all  it  would  be  only  such  actual 
damages  as  he  could  show,  not  exceeding  the  amount  named 
in  the  bond  (Metz  v.  Cla^,  101  Kan.  45),  and  such  actui^  dam- 
ages would  be  determined  by  the  value  of  the  land  to  which 
his  title  was  not  quieted. 

The  value  of  the  38-acre  tract  was  not  material,  and  it  was 
not  error  to  reject  evidence  thereof. 

Had  the  defendants  desired  to  reform  the  bond  and  limit 
their  obligation  to  the  tract  north  of  the  traveled  road,  and 
had  such  reformation  been  made,  the  court  would  have  been 
exactly  right  in  holding  in  favor  of  the  defendants. 

Should  the  judgment  be  reversed  and  the  cause  remanded 
for  further  proceedings  and  a  request  be  made  for  reforma- 
tion, such  reformation  would  inevitably  follow,  and  should  the 
cause  be  remanded  with  directions  to  reform  the  bond,  such 
proceeding  would  only  arrive  at  the  very  point  already 
reached  by  the  trial  court.  While,  technically,  the  plaintiff 
suffered  nominal  damages,  and.  while  the  tender  of  the  quit- 
claim deed  should  not  have  been  conditional  it  is  clear  that 
by  accepting  it  the  plaintiff's  title  would,  in  fact,  be  quieted 
to  all  that  really  came  to  him  by  his  father's  will,  and  in  this 
day  of  disregarding  empty  forms  and  mere  technicalities  it 
would  be  idle  to  reverse  and  remand. 

The  judgment  is  therefore  aifinned. 
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No.  21,224. 

August  Burzio,  by  his  next  friend,  Pauune  Burzio,  Appellee, 
V.  The  Jopun  &  Pittsburg  Railway  Company,  Appellant 

SYLLABUS  BY  THE  COUHrT. 

1.  Nbgugencb  —  Re4iroad  Croesing  —  Special  Findings  —  Instructions, 
Where  a  jury  has  been  properly  instructed  concerning  negligence,  and 
reasonable  and  ordinary  care  and  diligence,  the  answers  to  special 
questions  which  depend  for  their  interpretation  on  the  definition  of 
those  terms,  state  facts  and  not  conclusions  of  law. 

2.  Automobile — Negligence  of  Driver — No  Imputed  NegUgenee  to  Minor 
Son.  The  negligence  of  a  father  in  driving  an  automobile  across  a 
railroad  track,  without  stopping,  looking,  or  listening,  cannot  be  im- 
puted to  his  ten-year-old  son  who  is  riding  with  him. 

3.  Nexujcencb — Rcdbroad  Crossing — Obstructions  to  View,  Liability  of  a 
railway  company  for  injuries  to  those  riding  in  an  automobile,  sus- 
tained in  a  collision  with  a  train  at  a  highway  crossing,  may  be 
founded  on  the  company's  negligence  in  allowing  weeds,  grass,  and 
brush  to  grow  on  its  right  of  way  so  as  to  obstruct  the  vision  of  those 
riding  in  the  automobile  while  they  are  approaching  the  railway  track. 

4.  Nbgugencb — Verdict  —  Findings  Interpreted,  The  general  verdict 
must  stand  where  the  answers  to  special  questions,  when  pi^operly 
interpreted  so  as  to  support  that  verdict,  are  consistent  tiierewith  and 
do  not  contradict  each  other. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

John  P.  Currcm,  of  Pittsburg,  and  S.  L.  Walker,  of  Colum- 
bus, for  the  appellant. 

C.  A.  McNeill,  and  Maurice  McNeill,  both  of  Columbus,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  defendant  appeals  from  a  judgment 
rendered  in  favor  of  the  plaintiff  for  injuries  sustained  by  him 
in  a  railroad-crossing  accident. 

The  plaintiff,  a  boy  ten  years  old,  was  riding  with  his 
mother  in  the  rear  seat  of  an  automobile  drivenf  by  his  father. 
The  father  attempted  to  drive  the  automobile  across  the  rail- 
way track  in  front  of  an  approaching  electric  car.    At  the 
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place  of  the  accident,  the  track  ran  in  a  straight  line  for  some 
distance  north  and  south,  and  ran  parallel  with  a  public  road 
near  the  railroad  right  of  way.  John  Burzio,  the  plaintiff's 
father,  with  the  plaintiff  and  the  plaintiff's  mother,  left  his 
home  to  go  to  Pittsburg,  and  for  some  distance,  going  north, 
traveled  along  the  side  of  the  defendant's  railroad  and  saw 
the  car,  with  which  the  automobile  collided,  going  north.  The 
electric  car  apd  the  automobile  passed  each  other  once  or 
twice  during  the  trip.  At  the  place  of  the  accident,  a  road 
running  east  and  west  crossed  the  railroad  track.  About  five 
and  one-half  feet  west  of  the  track,  and  for  two  hundred  feet 
south  of  the  east-and-west  road,  there  was  a  hedge  which  pre- 
vented a  view  of  the  railroad,  and  between  the  hedge  and  the 
railroad  there  was  a  growth  of  brush,  weeds,  and  grass  which, 
for  a  portion  of  the  distance,  prevented  a  view  of  the  railroad 
from  the  public  road  running  east  and  west.  After  turning 
east  from  the  road  running  north  and  south,  to  cross  the  rail- 
road track,  and  for  about  fifteen  feet  from  the  railroad  track, 
there  was  an  unobstructed  view  of  the  track  to  the  south  for 
two  hundred  feet  or  more.  John  Burzio  turned  east  and 
attempted  to  cross  the  railroad.  He  did  not  see  the  car  coming 
until  he  was  on  the  track.  He  slowed  down  his  car  before  he 
crossed  the  track.  The  electric  car  struck  the  automobile  and 
injured  the  plaintiff.  To  recover  for  that  injury  he  brought 
this  action. 

The  plaintiff  alleged  that  the  defendant  negligently  per- 
mitted the  growth  of  vegetation,  hedge,  weeds,  and  under- 
brush ;  that  the  defendant,  on  the  occasion  of  the  accident,  did 
not  give  any  warning  of  the  approach  of  the  electric  car;  and 
that  the  defendant  failed  to  provide  the  electric  car  with  good 
and  sufficient  brakes  so  that  it  could  be  quickly  stopped,  and 
failed  to  provide  the  electric  car  with  a  good  and  sufficient 
whistle  or  other  signal  with  which  to  warn  persons  of  danger. 
The  jury,  on  questions  requested  by  the  plaintiff,  made  special 
findings  of  fact  as  follows : 

"No.  1.  Was  there  a  growth  of  hedge,  or  grass,  or  weeds  or  under- 
brush on  defendant's  right  of  way,  that  obstructed  the  vieyr  to  the  south 
of  one  traveling  past  in  an  automobile  on  the  road  plaintiff  was  in- 
jured on,  if  injured,  to  that  extent  that  an  occupant  of  the  automobile 
could  not,  with  reasonable  and  ordinary  care  and  diligence,  have  seen 
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the  approaching  car  until  too  near  the  crossing  to  avoid  injury?  Answer: 
Yes. 

"No.  2.  Was  the  defendant  negligent  in  failing  to  keep  its  right  of 
way  and  the  approach  to  the  track  reasonably  free  fr<Mn  weeds,  grass, 
and  underbrush,  thereby  obstructing  the  view  of  cars  coming  from  the 
south  by  persons  going  east  in  an  automobile,  until  practically  upon  the 
track?    Answer:    Yes. 

"No.  3.  If  you  answer  questions  numbers  1  and  2  in  the  affirmative, 
state  whether  or  not  such  conditions  contributed  to  plaintiff's  injury,  if 
any?    Answer:    Yes. 

"No.  4.  Was  the  defendant  negligent  in  failing  to  give  reasonable 
notice,  alarm  and  warning  of  the  approach  of  its  line  car  to  the  crossing 
in  question?    Answer:   Yes. 

"No.  5.  Did  the  defendant's  agents  and  employees  in  charge  of  the 
line  car,  have  notice  and  knowledge  of  the  fact  that  an  automobile  with 
occupants  was  approaching  the  crossing  in  question?    Answer:    No. 

"No.  6.  Was  the  line  car  of  the  defendants  equipped  with  a  whistle  for 
giving  warning  or  alarm?    Answer:   No. 

"No.  7.    Was  tht  line  car  equipped  with  air  brakes?    Answer:    No. 

"No.  8.  Did  the  plaintiff,  August  Burzio,  do  anything  that  was  careless 
or  negligent  at  or  prior  to  the  time  of  his  injury  which  contributed  thereto? 
Answer :    No." 

On  questions  requested  by  the  defendant  the  jury  answered 
as  follows : 

"Question  1.  How  fast  was  the  automobile  going  (miles  per  hour)  as 
it  turned  east  and  approached  the  railroad  track?  Answer:  8  miles  per 
hour. 

"Question  2.  How  many  feet  west  of  the  west  line  of  the  railway  right 
of  way  was  the  hedge  row  which  plaintiff  claims  obstructed  the  view  of 
the  driver  of  the  automobile?    Answer:   Five  ft.  five  in. 

"Question  3.  How  far  south  down  the  railroad  track  could  the  driver 
of  the  automobile  have  seen  the  approaching  electric  car  after  he  turned 
the  comer  and  just  before  he  drove  from  a  place  of  safety  onto  the  rail- 
road track,  had  he  stopped  the  automobile  and  looked  or  listened  for  a 
car?    Answer:    16  ft.  west  of  track.    See  200  feet. 

"Question  4.  Was  the  bell  or  gong  on  the  electric  car  rung  or  sounded 
as  the  car  approached  the  road  crossing?    Answer :   Yes. 

"Question  5.  How  fast  was  the  electric  car  going  (miles  per  hour) 
when  the  motorman  saw  that  the  driver  of  the  automobile  intended  to  try 
to  cross  the  railroad  track  in  front  of  the  electric  car?    Answer:   20  miles. 

"Question  6.  What  caution,  if  any,  did  the  driver  of  the  automobile 
exercise  after  the  turn  east  was  made  and  as  he  approached  the  railroad 
crossing  to  avoid  a  collision  with  the  electric  car?    Answer:   Slowed  down. 

"Question  7.  What  notice  or  warning,  if  any,  did  the  motorman  on  the 
electric  car  have  that  the  automobile  was  going  to  be  turned  at  the  corner 

Id— 102  Kan. 


Digitized  by 


Google 


290  SUPREME  COURT  OF  KANSAS. 

Burzio  V.  Railway  Co. 

and  go  east  across  the  railroad  before  the  automobile  went  around  the 
corner  and  onto  the  railroad  track  in  front  of  the  electric  car?  Answer: 
Did  n't  have  any. 

'^Question  8.  What  was  the  negligence,  if  any,  that  caused  the  plain- 
tifTs  injuries?    Answer:    Not  properly  equipped. 

"Question  9.  How  far  south  was  the  railroad  car  from  the  road  cross- 
ing and  point  of  collision  when  the  motorman  saw  and  realized  that  the 
driver  of  the  automobile  was  attempting  to  cross  the^  railroad  in  front  of 
the  electric  car?    Answer:  40  ft. 

"Question  10.  What  did  the  defendant  fail  to  do  that  it  should  have 
done  that  caused  plaintiff's  injuries?  Answer :  Did  n't  have  car  properly 
equipped  with  air  brakes  and  whistle." 

1.  The  defendant  argues  that  the  special  findings  of  the  jury 
show  that  the  verdict  should  have  been  for  the  defendant  and 
that  the  plaintiff  was  not  entitled  to  judgment,  and  further 
argues  that  the  answers  to  questions  numbered  1,  2,  3,  and  4  of 
those  requested  by  the  plaintiff  are  conclusions  of  law.  This 
argument  is  not  good.  The  instructions  of  the  court  are  not  set 
out  in  the  abstract.  In  the  absence  of  the  instructions,  it  is 
presumed  that  they  properly  covered  the  legal  propositions  em- 
braced in  each  of  these  questions,  and  it  is  further  presimied 
that. the  jury  followed  the  instructions  in  answering  these  ques- 
tions. Under  proper  instructions,  these  answers  state  facts 
and  not  conclusions  of  law. 

2.  Under  the  evidence  and  under  the  findings  of  the  jury, 
John  Burzio  was  guilty  of  such  contributory  negligence  as 
would  prevent  him  from  recovering  any  damages  sustained  by 
him  in  the  accident,  for  the  reason  that  he  attempted  to  cross  a 
railroad  track  without  stopping,  looking,  or  listening,  although 
there  was  a  place  of  safety  from  which  his  view  of  the  track 
was  unobstructed  and  from  which  he  could  see  the  approach- 
ing car  for  a  distance  of  two  hundred  feet.  (Jacobs  v.  Railway 
Co.,  97  Kan.  247, 154  Pac.  1023;  Wehe  v.  Railway  Co.,  97  Kan. 
794,  156  Pac.  742;  Bunton  v.  Railway  Co.,  100  Kan.  165,  163 
Pac.  801 ;  Williams  v.  Railway  Co.,  100  Kan.  336, 164  Pac.  260 ; 
Moler  V.  Railway  Co.,  101  Kan.  280, 166  Pac.  488.) 

But,  can  the  negligence  of  John  Burzio  be  imputed  to  the 
plaintiff?  The  evidence  does  not  show  that  the  plaintiff  exer- 
cised or  attempted  to  exercise  any  control  over  his  father 
while  he  was  driving  the  automobile.  A  clear  statement  of  the 
rule  of  law  governing  the  recovery  of  damages  under  such  cir- 
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cumstances  is  found  in  Corley  v.  Railway  Co.,  90  Kan.  70,  183 
Pac.  556,  as  follows : 

"The  question  presented  is  whether  he  is  to  be  deemed  chargeable  with 
the  negligence  of  the  driver.  The  doctrine  that  one  who  voluntarily  be- 
comes a  passenger  in  a  conveyance  thereby  so  far  identifies  himself  with 
the  driver  that  he  cannot  recover  for  an  injury  negligently  inflicted  by 
a  third  person,  if  the  driver's  negligence  was  a  contributing  cause,  never 
gained  much  of  a  foothold  in  this  country,  and  is  now  repudiated  in  Eng- 
land, where  it  originated.  The  history  of  its  rise  and  decline  is  traced 
in  a  note  in  8  L.  R.  A.,  n.  s.,  597,  where  cases  are  gathered  illustrating 
all  phases  of  the  subject.  Save  in  a  few  jurisdictions  the  negligence  of  a 
driver  cannot  be  imputed  to  a  passenger  who  in  fact  has  no  control  over 
him.  (Note,  9  A.  &  E.  Ann.  Cas.  408;  Note,  19  A.  &  E.  Ann.  Cas.  1225; 
Note,  Ann.  Cas.  1913  B,  684;  see,  also,  Denton  v.  Railway  Co.,  ante,  p.  51.) 
This  rule  applies  in  the  case  of  a  gruest  who  is  riding  with  the  driver  for 
their  mutual  pleasure.  (29  Cyc.  548-550;  Note,  8  L.  R.  A.,  n.  s.,  648;  7 
A.  &  E.  Encycl.  of  L.  447,  448.)  Where  two  persons  are  engaged  in  a 
common  enterprise,  using  a  conveyance  for  their  purpose,  each  is  said  to 
be  responsible  for  the  acts  of  the  other,  but  for  this  situation  to  arise 
each  must  have  an  equal  right  of  control.  (29  Cyc.  543 ;  Note,  8  L.  R.  A., 
n.  s.,  628.)  In  the  present  case  the  jury  found  that  the  deceased  was 
riding  with  the  owner  of  the  automobile  as  an  invited  guest  on  a  pleasure 
trip.  The  defendant  therefore  cannot  successfully  invoke  the  doctrine  of 
imputed  negligence."    (p.  73.) 

In  the  Corley  case  an  automobile  was  negligently  driven 
onto  a  railroad  track  and  was  struck  by  a  passing  train.  In 
that  case  the  plaintiff's  husband  was  a  guest  of  the  driver  of 
the  automobile  and  was  killed  in  the  accident.  (See,  also.  City 
of  Leavenworth  v.  Hatch,  57  Kan.  67,  46  Pac.  65;  Reading 
Township  v.  Telfer,  57  Kan.  798,  48  Pac.  134;  WiUiams  v. 
Withington,  SS  Kan.  809,  129  Pac.  1148;  Denton  v.  Railway 
Co.,  90  Kan.  51,  133  Pac.  558;  Anthony  v.  Kiefner,  96  Kan. 
194,  198,  150  Pac.  524;  Denton  v.  Railway  Co.,  97  Kan.  498, 
155  Pac.  812 ;  AngeU  v.  Railway  Co.,  97  Kan.  688, 156  Pac. 
763.) 

The  negligence  of  John  Burzio  cannot  be  imputed  to  the 
plaintiff. 

3.  The  defendant  contends  that  it  was  not  negligent  and 
that  therefore  it  is  not  liable  to  the  plaintiff  for  the  damages 
sustained  by  him.  This  contention  is  good  if  the  defendant 
was  not  negligent,  but  the  contention  is  not  good  if  the  de- 
fendant was  negligent.  The  petition  charged  that  the  de- 
fendant was  negligent  in  permitting  vegetation,  hedge,  weeds. 
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and  underbrush  to  grow  on  its  right  of  way  so  as  to  obstruct 
the  view  of  the  railroad  track  from  any  one  traveling  on  the 
road  running  east  and  west.  The  jury  found  that  the  de- 
fendant was  negligent  in  failing  to  keep  its  right  of  way  free 
from  weeds,  grass,  and  underbrush.  In  Corley  v.  Railway  Co., 
90  Kan.  70, 133  Pac.  555,  this  court  said : 

"Liability  of  a  railway  company  for  injuries  occasioned  by  a  collision 
at  a  highway  crossing  may  be  founded  upon  its  negligence  in  allowing 
unnecessary  obstructions  to  vision  to  exist  upon  the  right  of  way." 
(Syl.  H  1.) 

In  the  Corley  case  this  court  carefully  examined  the  ques- 
tion now  under  discussion  and  reached  the  conclusion  just 
stated. 

4.  It  is  urged  that  the  findings  of  the  jury  were  contra- 
dictory to  each  other  and  to  the  general  verdict,  and  it  is  also 
urged  that  judgment  should  have  been  for  the  defendant.  The 
special  questions  should  be  interpreted  so  as  to  support  the 
general  verdict  rather  than  so  as  to  overturn  and  destroy  it. 
{Solomon  Rid.  Co.  v.  Jones,  34  Kan.  443,  8  Pac.  730 ;  U.  P.  Rly. 
Co.  V.  Fray,  43  Kan.  750,  23  Pac.  1093 ;  Jackson  v.  Linnington, 
47  Kan.  396,  28  Pac.  173 ;  Kansas  City  v.  Slangstrom,  53  Kan. 
431,  36  Pac.  706;  Railroad  Co.  v.  Swarts,  58  Kan.  235,  244,  48 
Pac.  953;  MacElree  v.  Wolfersberger,  59  Kan.  105,  52  Pac.  69; 
Osbum  V.  Railway  Co.,  75  Kan.  746,  90  Pac.  -289 ;  Lewellen  v. 
Gas  Co.,  85  Kan.  117,  121,  116  Pac.  221;  McClain  v.  Railway 
Co.,  89  Kan.  24,  28, 130  Pac.  646;  Orr  v.  Railway  Co.,  98  Kan. 
120, 123, 157  Pac.  421 ;  Tarin  v.  Railway  Co.,  98  Kan.  605,  608. 
158  Pac.  874.) 

None  of  the  special  findings  contradicts,  but  all  are  con- 
sistent with,  the  finding  that  the  defendant  was  negligent  in 
allowing  weeds,  grass,  and  brush  to  grow  on  its  right  of  way. 
That  finding  supports  the  verdict. 

The  judgment  is  affirmed. 
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No.  21,227. 

Jacob  Matney,  Appellee,  v.  B.  F.  Bush,  as  Receiver  of  The 
Missouri  Pacific  Railway  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

Interstate  Commerce — Injuries  to  Workman — Workm€n*8  Compensation 
Act  Does  Not  Apply,  The  workmen's  compensation  act  does  not  ex- 
tend to  the  case  of  a  workman  engaged  in  interstate  commerce  who, 
without  his  employer's  fault,  is  injured  in  the  course  of  his  employ- 
ment—following Netv  York  Central  R.  R,  Co.  v.  WinfieM,  244  U.  S. 
147. 

Appeal  from  Allen  district  court ;  Oscar  Foust,  judge.  Opin- 
ion filed  January  12,  1918.    Reversed. 

W.  P.  Waggener,  J.  Af.  ChcUlis,  both  of  Atchison,  and  A.  H. 
Campbell,  of  lola,  for  the  appellant. 
F.  J.  Oyler,  of  lola,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J.:  The  plaintiff  was  injured  in  the  course  of  his 
employment  as  a  section  laborer  on  the  defendant's  interstate 
railway  track.  His  petition  alleged  facts  sufficient  to  constitute 
a  cause  of  action  under  either  the  federal  employers'  liability 
act,  the  Kansas  workmen's  compensation  act,  or  the  Kansas 
railroad  employers'  liability  act,  and  perhaps  under  the  com- 
mon law.  On  motion  of  defendant,  plaintiff  was  required  to 
elect  what  law  he  would  rely  upon  for  a  recovery,  and  he  chose 
to  base  his  right  of  action  on  the  workmen's  compensation  act. 
Under  that  election,  of  course,  the  allegations  of  the  petition 
charging  the  employer  with  negligence  became  immaterial,  and 
the  cause  proceeded  to  judgment  upon  the  evidence  relating  to 
plaintiff's  injuries. 

Judgment  was  entered  for  plaintiff  on  December  9,  1916,  at 
which  time  the  trial  court  followed  the  best  light  then  available 
on  the  law  of  ^e  case — that  line  of  decisions  which  held  that 
until  congress  should  see  fit  to  legislate  on  the  subject  of  com- 
pensation for  injuries  to  workmen  engaged  in  interstate  com- 
merce where  their  employers  were  not  at  fault,  that  field  might 
properly  be  occupied  by  state  legislation.    (RounsavUle  v.  Gen- 
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tral  R.  R.  Co.,  87  N.  J.  L.  371 ;  Matter  of  W infield  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  216  N.  Y.  284,  Ann.  Cas.  1916A,  817.)  Since 
then,  however,  the  Winfield  case,  supra,  has  been  reversed  by 
the  supreme  court  of  the  United  States  {Neiv  York  Central 
R.  R.  Co.  V.  Winfield,  244  U.  S.  147),  that  court  deciding  that 
the  liabilities  of  interstate  railroad  companies  to  make  compen- 
sation for  personal  injuries  to  their  employees  engaged  in  inter- 
state commerce  are  regulated  both  inclusively  and  exclusively 
by  the  federal  employers'  liability  act,  and  that  no  field  remains 
for  state  legislation  on  this  subject  "even  in  respect  of  injuries 
occurring  without  fault,  as  to  which  the  federal  act  provides 
no  remedy."   (Syl.  H  1.) 

It  is  therefore  needless  to  discuss  the  subject,  and  it  must  be 
held  that  our  state  workmen's  compensation  act  does  not  ex- 
tend to  cases  where  workmen  engaged  in  interstate  commerce 
are  injured  in  tiie  course  of  their  employment  without  their 
employer's  fault. 

Reversed  and  remanded  with  instructions  to  enter  judgment 
for  defendant. 


No.  21,229. 

E.  S.  Seapy,  Appellant,  v.  R.  V.  Smart,  Appellee. 

SYLLABUS  BY  THE  COURT. 
Lease — Rentals — Share  of  Crops — Increase  of  Stock — Default  of  Land- 
lord— Remedies,  Where  a  farm  is  rented  on  the  condition  that  the 
tenant  shall  pay  the  landlord  a  certain  share  of  the  crops,  and  it  is 
also  agreed  that  the  landlord  shall  provide  cattle  and  hogs,  the  increase 
and  profit  from  them  to  be  divided  on  a  specified  basis,  and  the  land- 
lord fails  to  furnish  the  cattle  and  hogs  in  accordance  with  his  agree- 
ment, but  the  tenant  continues  to  occupy  and  raise  crops  upon  the  farm 
after  the  breach  of  the  agreement  by  the  landlord,  the  tenant  is  not  re- 
lieved from  the  payment  of  rent,  but  is  entitled  to  recover  or  recoup 
the  damage  actually  sustained  by  reason  of  the  landlord's  default. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  January  12,  1918.    Reversed. 

Archie  D.  Neale,  of  Chetopa,  for  the  appellant. 
Al.  F.  Williams,  and  F.  W.  Boss,  both  of  Columbus,  for  the 
appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  brought  by  E.  S.  Seapy 
against  R.  V.  Smart  to  recover  rent  upon  a  farm  lease.  At 
the  trial  both  parties  moved  for  judgment  upon  the  pleadings.* 
Judgment  was  rendered  in  defendant's  favor  for  costs,  and  the 
plaintiff  appeals. 

The  lease  in  question  was  originally  entered  into  between 
E.  J.  Votaw  and  the  defendant  and  was  for  a  term  commencing 
January  1,  1912,  and  ending  February  28,  1915.  The  rent 
agreed  upon  was  one-half  of  the  nuts  and  crops  raised,  one-half 
of  the'  milk  sold,  and  one-half  of  the  increase  from  certain 
stock.  The  lease  contained  a  covenant  by  the  landlord  "to 
stock  the  farm  with  cows  and  brood  hogs,  to  the  value  of 
$1,500  to  $2,000,  or  what  the  farm  will  carry  properly,  this  to 
be  done  within  the  first  year." 

The  petition,  filed  in  January,  1915,  alleged  that  the  plaintiff 
in  June,  1912,  became  the  owner  of  the  land,  and  through  an 
assignment^of  the  lease  became  entitled  to  the  rentals  due 
under  it;  that  since  plaintiff's  purchase  of  the  land  and  lease 
defendant  had  continued  to  occupy  and  cultivate  the  farm,  but 
had  refused  to  pay  plaintiff  any  rent ;  and  that  the  value  of  the 
nuts  and  crops  raised  on  the  farm  for  the  years  1913  and  1914 
amounted  to  $4,400,  of  which  amount  plaintiff  was  entitled  to 
one-half. 

Defendant's  answer  admitted  the  execution  of  the  lease, 
plaintiff's  ownership  of  the  farm  and  his  own  occupancy 
thereof,  but  he  alleged  that  the  value  of  the  crops  raised  on  the 
farm  for  the  time  mentioned  was  not  $4,400  as  stated  by  plain- 
tiff, and  did  not  exceed  $2,000.  The  defense  alleged  was  the 
failure  to  stock  the  farm  with  cattle  and  hogs  as  provided  in 
the  lease,  resulting  in  defendant's  inability  to  carry  out  the 
terms  of  the  lease  on  his  part.  It  was  further  alleged  as  a 
coimterclaim  that  he  had  been  damaged  in  the  sum  of  one-half 
of  $6,240,  being  the  aggregate  total  of  various  items  of  profit 
that  defendant  estimated  he  would  have  realized  had  the  land- 
lord  performed  his  covenant.  There  was  also  an  allegation  to 
the  effect  that  at  the  time  plaintiff  purchased  the  farm  he 
knew  of  the  lease,  of  Votaw's  failure  to  fulfill  his  covenant,  and 
of  the  fact  that  defendant  had  made  claim  for  damages  from 
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Votaw  and  brought  suit  against  him  because  of  his  failure  to 
comply  with  the  agreement ;  and  that  by  reason  of  plaintiff's 
having  succeeded  to  Votaw's  interest  in  the  lease  he  took  the 
place  burdened  with  the  obligations  of  Votaw  and  was  indebted 
to  defendant  in  the  sum  of  $3,120,  less  whatever  sum  plaintiff 
might  be  entitled  to  by  reason  of  the  crops  raised  on  the 
premises. 

Plaintiff's  reply  admitted  the  failure  to  furnish  the  stock 
as  the  lease  provided,  and  further  alleged  that  defendant  was 
not  entitled  to  recover  anything  by  reason  thereof,  because 
he  had  already  set  up  his  claim  for  damages  in  the  suit 
against  Votaw;  that  the  damages  sought  were  too  remote; 
and  that  a  recovery,  if  any,  could  only  be  had  against  Votaw. 

The  grounds  of  tiie  ruling  awarding  judgment  in  favor  of 
the  defendant  upon  the  pleadings  are  not  shown  by  the  ab- 
stract and,  no  brief  or  argument  having  been  presented  in 
behalf  of  the  defendant,  his  theory  of  the  case  has  hot  been 
brought  to  the  attention  of  this  court.  As  the  pleadings  stood, 
the  plaintiff  was  entitled  to  recover  from  $1,100  to  $2,200  as 
his  share  of  the  crops  grown  on  the  farm,  unless  the  breach 
of  the  stipulation  in  the  lease,  that  the  landlord  should  fur- 
nish cattle  and  hogs,  relieves  the  tenant  from  paying  rent.  It 
did  not  have  that  effect.  The  agreement  to  provide  live  stock 
which  should  remain  the  property  of  the  landlord,  the  profits 
to  be  divided  on  a  specified  basis,  was  independent  of  that 
providing  for  the  growing  of  com  and  other  crops  and  the 
pajonent  to  the  landlord  of  a  share  of  the  crops.  The  tenant 
continued  in  possession  and  use  of  the  farm  after'  the  landlord 
had  made  default.  We  need  not  decide  whether  the  nonper- 
formance of  the  landlord  so  affected  the  rights  of  the  defend- 
ant and  diminished  his  enjoyment  that  it  might  have  been 
treated  as  an  eviction  and  to  have  warranted  him  in  surrender- 
ing the  premises,  since  he  continued  in  the  occupancy  of  the 
farm  after  the  landlord  had  broken  his  agreement.  It  has 
frequently  been  decided  that  the  failure  of  the  landlord  to 
perform  a  part  of  his  agreement  will  not  relieve  the  tenant 
in  possession  from  the  payment  of  rent,  but  that  he  may  re- 
coup the  actual  damages  resulting  from  the  landlord's  non- 
performance. (Long  V.  Gieriet,  57  Minn.  278;  Lewis  &  Co. 
V.  Chisolm,  68  Ga.  40 ;  Association  v.  Company,  67  N.  H.  450 ; 
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Partridge  v.  Dykins  et  oZ.,  28  Okla.  54;  Rubens  v.  HiU,  213 
m.  523;  1  Taylor's  Landlord  and  Tenant,  9th  ed.,  §  265;  18  A. 
&  E.  Encycl.  of  L.,  2d  ed.,  230.) 

The  plaintiff,  who  had  succeeded  to  the  rights  and  duties 
of  Votaw,  was  entitled  to  the  rent  due,  diminished  by  the 
amount  of  any  damages  sustained  by  the  defendant  by  reason 
of  the  landlord's  breach  of  the  agreement.  Under  the  plead- 
ings it  was  necessary  to  introduce  evidence  as  to  the  amount  of 
rent  due  from  the  defendant,  and  also  as  to  the  loss  which  the 
defendant  had  sustained  through  the  landlord's  fault.  The 
fact  that  defendant  had  a  suit  pending  against  Votaw  for 
nonperformance  does  not  preclude  the  setting  up  of  the  de- 
fense against  the  plaintiff.  The  latter  had  stepped  into  the 
shoes  of  Votaw  ^nd  assumed  the  obligations  and  liabilities 
of  Votaw;  but,  of  course,  if  the  defendant  proceeds  against 
them  separately  only  one  satisfaction  pan  be  obtained. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings.  ^ 


No.  21,235. 

Michael  Chilletti,  by  his  next  friend,  Erana  Chilletti,  Ap- 
pellant,  v.  The  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, Appellee. 

SYLLABUS  BY  THE  COURT. 
Summons — Service  on  Railway  Company  in  Hands  of  Receiver.  Where 
a  railway  corporation  has  been  placed  in  the  hands  of  a  receiver  under 
an  order  directing  him  to  take  into  his  possession  and  control  all  the 
assets  and  property  of  the  corporation  and  to  operate  the  railway, 
service  of  summons  in  an  action  against  the  railway  corporation  upon 
a  station  agent  who  is  in  the  employ  of  the  receiver,  and  who  had 
formerly  occupied  the  same  position  for  the  corporation,  is  not  good 
service  as  to  the  corporation. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

Charles  Stevens,  of  Columbus,  for  the  appellant. 
W.  W.  Brown,  and  James  W.  Reid,  both  of  Parsons,  and  Al. 
F.  Williams,  of  Columbus,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  trial  court  sustained  a  motion  to  set  aside 
the  service  of  summons,  and  the  plaintiff  appeals. 

The  action  was  brought  October  4,  1915,  to  recover  against 
the  railway  company  for  injuries  alleged  to  have  occurred 
several  years  prior  thereto.  In  September,  1915,  by  an  order 
of  the  federal  court  a  receiver  was  appointed  for  the  railway 
company,  and  all  the  property  and  assets  of  the  corporation  of 
every  kind  and  nature,  and  wherever  situated  or  found,  was 
by  the  order  of  the  court  taken  out  of  its  hands  and  turned 
over  to  the  receiver,  who  was  ordered  to  operate  the  same. 

The  sunmions  was  served  upon  E.  R.  Lane,  and  the  return 
recites  that — 

'The  said  E.  R.  Lane  being  the  general  station  agent  and  representa- 
tive of  said  defendants  and  each  of  them  in  said  capacity,  the  president, 
vice-president,  treasurer,  secretary,  chairman  of  the  board  of  directors 
or  other  chief  officers  not  being  found  in  my  county  and  the  said  de- 
fendants, or  either  of  them,  not  having  designated  any  person  or  officer 
upon  whom  service  of  process  could  be  made  under  the  provisions  of  the 
statute." 

Section  72  of  the  civil  code  (Gen.  Stat.  1915,  §  6963),  which 
provides  for  the  manner  of  service  of  summons  on  a  railroad 
corporation,  reads : 

"Such  process  may  be  served  on  any  local  superintendent  of  repairs, 
freight  agent,  agent  to  sell  tickets  or  station-keeper  of  such  company  or 
corporation  in  such  county,  or  such  process  may  be  served  by  leaving  a 
copy  thereof  at  any  depot  or  station  of  such  company  or  corporation  in 
such  county,  with  some  person  in  charge  thereof  and  in  the  employ  of 
such  company  or  corporation,  and  such  service  shall  be  held  and  deemed 
complete  and  effectual." 

It  is  the  contention  of  plaintiff  that  the  testimony  taken  on 
the  hearing  of  the  motion  conclusively  establishes  that  E.  R. 
Lane,  at  the  time  the  summons  was  served,  was  the  station 
agent  of  the  defendant.  He  testified  in  substance  that  the- 
duties  performed  by  him  in  the  office  and  at  the  station  had 
been  the  same  during  the  last  five  years,  and  that  after  the  ap- 
pointment of  the  receiver  he  had  performed  certain  services 
for  the  railway  company,  which  consisted  in  looking  after  a 
number  of  collections  for  services  rendered  by  the  railway 
company  previous  to  the  appointment  of  the  receiver ;  that  he 
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had  never  been  discharged  by  the  railway  company,  except  as 
he  was  notified  by  a  circular  letter  sent  to  all  the  employees  at 
the  time  the  receiver  was  appointed.  There  is  a  stipulation 
that  after  the  receivership  the  name  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  remained  uncanceled  on  all  sta- 
tionery and  forms  of  printed  blanks,  just  as  it  had  been  pre- 
vious to  the  appointment  of  the  receiver. 

The  findings  of  the  court  are  that  the  receiver  took  charge  of 
the  property  about  September  26,  1915,  and  that  E.  R.  Lane 
proceeded  to  look  after  the  business  under  the  emplojonent  of 
the  receiver,  otherwise  performing  practically  the  same  duties 
as  those  he  had  been  performing  in  the  past;  that  other  than 
by  circular  letter  to  all  the  employees  notifying  them  of  the 
receivership,  he  had  not  been  formally  discharged  by  the  com- 
pany ;  and  that  in  the  first  two  or  three  months  following  the 
receivership  he  collected  a  number  of  small  items  of  freight 
and  remitted  them  to  the  railway  company,  as  he  was  directed 
to  do  as  general  freight  and  ticket  agent  at  Columbus,  and 
that  he  was  receipted  for  the  same  by  the  railway  company  and 
not  by  the  receiver. 

In  our  opinion  the  order  setting  aside  the  service  must  be 
aflSrmed.  Whatever  duties  the  station  agent  performed  after 
the  appointment  of  the  receiver  he  performed  as  agent  of  the 
receiver.  Under  the  terms  of  the  order  appointing  the  re- 
ceiver, the  station  agent  was  not  in  a  position  where,  in  the 
conduct  of  the  same  business,  he  could  serve  two  masters.  All 
the  property  and  assets  of  the  defendant  company  were  taken 
out  of  its  control  and  placed  in  the  hands  of  the  receiver  to 
control  and  operate.  If  all  the  former  employees  of  the  rail- 
way company  continued  to  be  the  agents  of  the  company  until 
they  could  be  individually  notified  of  their  discharge  and  re- 
employment by  the  receiver,  an  intolerable  situation  would 
arise,  not  contemplated  by  the  order  of  the  court,  and  one 
which  would  benefit  neither  the  public  nor  the  property.  No 
formal  discharge  by  the  railway  company  of  its  former  em- 
ployee was  required  in  order  to  sever  the  relation  of  employer 
and  employee.  That  resulted  immediately  on  the  making  of 
the  order  appointing  the  receiver.  The  railway  corporation 
was  not  dissolved  by  the  appointment ;  it  still  exists  as  a  legal 
entity,  and  it  may  have  agents  for  certain  purposes;  but  no 
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person  in  the  employ  of  the  receiver  in  operating  the  railway 
or  in  handling  any  of  the  assets  or  property  of  the  railway 
company  can  be  regarded  as  the  agent  of  the  company,  merely 
because  of  the  duties  performed  by  him.  Whatever  any  serv- 
ant, agent  or  employee  does  in  connection  with  the  operation 
or  control  of  any  of  the  assets  or  property  of  the  railway  com- 
pany is  performed  as  agent  of  the  receiver,  and  not  of  the 
company. 

The  fact  that  thename  of  the  railway  company  remained  on 
the  blanks  used  by  the  receiver  in  the  conduct  of  the  business  is 
of  no  probative  force,  any  more  than  the  fact  that  the  name  on 
the  cars  and  engines  of  the  company  was  not  cnanged.  In 
Railway  Co.  v.  Smith,  59  Kan.  80,  52  Pac.  102,  the  question 
arose  over  the  admissibility  of  testimony  to  the  effect  that  the 
engine  causing  the  injury  was  a  Union  Pacific  engine,  and 
that  the  employees  were  employees  of  the  Union  Pacific,  and  it 
was  said  in  the  opinion : 

*'In  speaking  of  a  railroad  in  the  hands  of  receivers,  it  is  usually 
designated  by  the  name  of  the  road,  or  of  the  corporation  owning  it, 
rather  than  that  of  the  receivers.  No  confusion  ordinarily  arises,  and 
there  is  none  in  this  case.  Proof  that  the  property  was  Union  Pacific 
property  was  competent  evidence  against  the  receivers,  whose  duty  it 
was  to  have  charge  of  the  property.  Proof  that  the  employees  were 
Union  Pacific  employees  was  good  proof  that  they  were  employees  of 
the  receivers,  when  the  fact  became  clearly  established  that  the  receivers 
had  entire  and  exclusive  control  of  all  the  properties  of  the  company  and 
of  the  transaction  of  all  its  business.''     (p.  85.) 

In  Railway  Co.  v.  Bricker,  65  Kan.  321,  69  Pac.  328,  the  ques- 
tion involved  was  whether  or  not  an  employee  of  the  receiver 
was  also  an  employee  of  the  corporation,  the  principal  conten- 
tion being  that  the  corporation  was  not  liable  for  an  injury  oc- 
casioned by  the  negligence  of  the  employees  of  the  receiver.  It 
was  said  in  the  opinion : 

"The  principle  of  respondeat  superior  has  no  application.  The  -re- 
ceivers were  the  officers  of  the  court  and  not  the  agents  of  the  corporation, 
and  the  corporation  is  not,  therefore,  liable  for  the  acts  of  the  receivers  or 
the  acts  of  their  employees."    (p.  326.) 

Because  the  corporation  could  only  be  liable  in  consequence 
of  some  negligence  of  its  own  agents  or  employees,  it  was  held 
that  the  company  was  not  liable.    It  was  said  in  the  opinion : 

"The  plaintiff,  when  injured,  was  not  an  employee  of  the  corporation 


Digitized  by 


Google 


Vol.  102.  JANUARY  TERM,  1918.  301 

Chilletti  V.  Railway  Co. 

and  his  injuries  are  not  the  result  of  the  negligent  act  of  any  agent  of  the 
corporation  or  of  the  mismanagement  of  any  engineer  or  employee  of  the 
corporation."     (p.  327.) 

The  same  question  involved  here  has  arisen  in  a  number  of 
cases.  The  decisions,  however,  are  controlled  by  statutes,  some 
of  which  differ  from  our  provisions  as  to  the  manner  of  service 
upon  a  railway  company.  A  case  directly  in  point  is  Cain  v. 
Seaboard  Air-Line  Railway,  7  Ga.  App.  461.  It  was  there  held 
that— 

"Service  of  a  suit  against  a  corporation  in  the  hands  of  a  receiver,  by 
serving  an  agent  of  the  receiver,  which  agent  had  formerly  occupied  the 
same  position  for  the  corporation,  is  not  good  service  as  to  the  corpora- 
tion, (a)  because,  in  order  for  service  upon  a  corporation  to  be  effective 
by  reason  of  service  upon  an  agent,  the  agent  must  at  the  time  of  service 
be  in  fact  the  agent  of  the  corporation;  and  (b)  because  when  a  corpora- 
tion is  in  the  hands  of  a  receiver  who  is  conducting  its  business,  the  agents 
and  employees  are  no  longer  those  of  the  corporation,  but  are  the  agents 
of  the  receiver.  Cherry  v,  N.  &  S.  Railroad  Co,,  59  Ga.  446;  Henderson 
V.  Walker,  55  Ga.  481;  Ocean  Steamship  Co,  v.  Wilder  &  Co,,  107  Ga. 
220."    (p.  462.) 

It  is  argued  that  the  court  committed  error  in  ignoring  cer- 
tain presumptions.    It  is  said  in  the  briefs : 

"That  it  is  the  legal  duty  of  a  sheriff,  in  serving  papers,  to  make  due 
inquiry  as  to  the  identity  of  the  person  on  whom  such  papers  are  served, 
and  in  all  cases,  until  the  contrary  is  shown  by  a  clear  preponderance 
of  the  evidence,  the  presumption  is  that  such  officer  has  performed  his 
duty  and  his  return  speaks  the  truth." 

The  sheriff  made  due  inquiry  as  to  the  identity  of  the  per- 
son on  whom  he  served  the  papers,  and  there  is  no  question  as 
to  the  correctness  of  the  return  in  this  respect.  He  did,  in 
fact,  serve  the  papers  on  E.  R.  Lane,  who  was  the  station 
agent;  but  when  the  order  of  the  court  appointing  the  re- 
ceiver was  introduced  in  evidence  it  was  shown  that  the  sheriff 
was  mistaken  in  stating  that  Lane  was  the  agent  of  the  rail- 
way company. 

It  is  seriously  contended  that  because  the  court  reserved  the 
right  to  modify  the  order  and  to  enlarge  or  diminish  the  duties 
of  the  receiver,  it  devolved  on  the  defendant  to  show  that  some 
other  order  had  not  been  made  in  the  meantime  authorizing 
the  railway  company  to  operate  or  control  its  property.  The 
presumption,  however,  is  that  the  order  continued  in  force  and 
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effect  until  the  contrary  is  shown.  Again,  it  is  said  that 
"there  is  no  evidence,  properly  admitted,  even  tending  to  over- 
turn the  presumption  that  the  receiver  acted  within  his  au- 
thority when  he  permitted  the  railway  company,  through  its 
agent,  Lane,  to  remain"  at  the  station  and  "collect  for  it  out- 
standing accounts,  etc."  The  contention  begs  the  question  by 
assuming  that  Lane  was  the  agent  of  the  railway  company. 
The  judgment  is  affirmed. 


No.  21,241. 

Emma  Mae  Townsend,  AppeUee,  v.  C.  A.  Seefeld,  Appellant. 

SYLLABUS  BY  THE  COUBT. 

1.  Malicious  Assault — Damages — Instructions.  The  instructions  given, 
none  being  requested  by  the  defendant,  sufficiently  covered  the  issues 
between  the  parties  and  fairly  stated  the  law. 

2.  Same — Evidence — Findings — **Smart  Money"  The  findings,  in  ac- 
cordance with  the  evidence  of  the  plaintiff,  convicted  the  defendant  of 
such  malicious  and  oppressive  conduct  as  justly  to  render  him  liable 
to  the  imposition  of  smart  money. 

3.  SABfE — Actual  Damages — Mental  and  Physical  Suffering.  The  allow- 
ance of  actual  damages  was  properly  based  on  physical  and  mental 
suffering  caused  by  the  defendant's  conduct,  and  not  alone  on  nervous 
shock.  * 

4.  Same — Injuries  Result  of  Assault.  While  the  plaintiff  received  from 
the  defendant  no  wound  or  bruise,  the  result  of  his  conduct  was  a 
miscarriage  accompanied  with  very  severe  pain.  Held,  that  such  re- 
sult cannot  be  classed  as  mental  suffering. 

5.  Same — Financial  Condition  of  Defendant — Proper  Subject  of  Inquiry, 
It  was  proper  to  inquire  into  the  financial  condition  of  the  defendant 
to  the  end  that  the  finding  as  to  punitive  damages  might  be  intelli- 
gently made. 

Appeal  from  Rooks  district  court;  Charles  I.  Sparks, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

David  Ritchie,  of  Salina,  and  O.  O.  Osborne,  of  Stockton,  for 
the  appellant. 

W.  L.  Sayers,  of  Hill  City,  and  F.  E.  Young,  of  Stockton,  for 
the  appellee. 
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Th^  opinion  of  the  court  was  delivered  by 

West,  J. :  The  defendant,  a  constable,  holding  an  execution 
against  S.  A.  Townsend,  undertook  to  levy  it  on  an  automobile 
which  the  plaintiff  claimed  and  claims  to  own,  and  for  the 
alleged  forcible  and  malicious  taking  of  which  the  plaintiff 
brought  this  action.    She  recovered  and  the  defendant  appeals. 

The  plaintiff  testified  in  substance  that  the  constable  came 
to  her  husband's  livery  bam  and  said  he  was  going  to  levy  on 
the  Ford  automobile,  and  was  told  by  plaintiff  that  it  belonged 
to  her  and  she  did  not  want  him  to  levy  on  it,  that  there  was 
another  automobile  in  the  shed  that  he  could  levy  on  but  that 
the  Ford  was  the  only  thing  "we  have  to  make  a  living  for  the 
family.'* 

"I  saw  the  switch  key  to  the  car,  and  got  it  into  my  possession ;  after 
getting  the  switch  key  I  had  it  in  my  hand;  my  hand  in  my  apron  pocket; 
I  had  on  a  big  kitchen  apron,  and  I  just  ran  my  hand  in  the  pocket  and 
rolled  my  hand  up  this  way  (indicating)  in  the  apron,  and  stayed  there; 
I  think  it  was  my  left  hand.  Seefeld  then  asked  me  for  the  switch  key, 
and  I  did  not  give  it  to  him.  After  refusing  to  give  it  to  ,him,  he  kept 
talking  to  me,  and  asking  me  for  the  switch  key.  He  said,  ^ve  me  the 
switch  key,  and  I  said,  No,  I  won't,  and  he  looked  awful  and  grabbed  hold 
of  me  and  .  .  .  threw  me  down  toward  the  ground,  and  my  hands 
came  out  of  ther  apron,  and  he  grabbed  the  switch  key.'' 

On  cross-examination  she  testified : 

"I  did  not  fall,  did  n't  step  forward,  I  did  not  move  my  feet.  I  was 
just  scared.  He  did  not  throw  me  out  of  balance.  Mr.  Seefeld  got  the 
key,  and  I  was  standing  there  yet,  and  just  as  soon  as  he  could  get  the 
switch  and  cranked  the  car  he  took  it." 

She  testified  that  a  miscarriage  followed. 

The  jury  returned  a  verdict  for  $500  actual  and  $300  ex- 
emplary damages,  and  made  among  others  the  following  spe- 
cial findings : 

"3.  If  you  answer  question  two,  yes,  then  did  the  defendant  use  any 
more  force  in  taking  possession  of  the  automobile  than  was  reasonably 
necessary  to  accomplish  his  purpose?    Ans.   Yes. 

"4.  If  you  answer  question  number  three,  yes,  then  state  in  what 
particular  such  force  was  excessive?  Ans.  In  the  violent  manner  in 
which  he  took  the  switch  key. 

"5.  Did  the  defendant,  C.  A.  Seefeld,  in  whatever  he  may  have  done, 
in  the  taking  of  the  automobile  in  question,  act  in  good  faith,  believing 
that  he  had*  a  right  to  do  what  he  did  do?    Ans.  No." 
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Further,  that  the  defendant  had  no  reasonable  ground  for 
believing  that  the  Ford  was  the  property  of  the  husband,  that 
he  was  guilty  of  fraud,  malice,  gross  negligence,  or  oppression 
by  reason  of  not  investigating  the  ownership  of  the  car  after 
being  informed  by  the  plaintiff  that  it  belonged  to  a  third  party. 
Also  that  the  $500  was  allowed  for  severe  nervous  shock,  great 
physicaU&nd  mental  agony  and  for  injured  health,  that  the 
levy  had  not  been  made  when  the  switch  key  was  taken  by  the 
husband,  and  that  the  plaintiff  suffered  injury  by  the  act  of 
the  defendant  in  forcibly  wresting  the  switch  key  from  her. 

Assignments  of  error  call  attention  to  permitting  the  cross- 
examination  of  a  witness,  to  certain  instructions,  to  the  matter 
of  damages  actual  and  exemplary,  and  to  the  denial  of  the  mo- 
tion for  a  new  trial. 

The  first  question  presented  in  the  brief  is  the  failure  of 
the  court  to  instruct  without  request  that  the  miscarriage  al- 
leged to  have  been  suffered  by  the  plaintiff  was  the  proximate 
result  of  the  defendant's  conduct  in  taking  the  automobile, 
and  it  is  complained  that  the  court  did  not  give  any  instruc- 
tions whatever  upon  the  material  issues  in  the  case  or  what 
was  necessary  for  the  plaintiff  to  prove  before  she  was  en- 
titled to  recover.  An  examination  of  the  charge  given,  none 
being  requested  by  the  defendant,  shows  that  the  claims  of  the 
parties  as  set  forth  in  their  pleadings  were  stated  to  the  jury, 
the  duty  of  the  defendant  in  making  the  levy,  and  that  the 
jury  were  told  that  if  they  found  from  the  evidence  that  he 
was  acting  under  a  valid  execution  but  with  malice,  gross  neg- 
ligence, fraud,  or  oppression  and  without  regard  for  the  rights 
of  the  plaintiff  they  would  be  justified  in  awarding  her  exem- 
plary damages  if  they  should  find  her  entitled  to  any  actual 
damages.  Detailed  instructions  were  given  touching  the 
rights  of  the  parties  regarding  the  switch  key,  the  authority 
of  the  constable  under  his  execution,  and  even  the  validity  of 
the  judgment  back  of  it,  and  the  jury  were  charged  that  the 
burden  was  oti  the  plaintiff  to  make  out  her  case  by  a  prepon- 
derance of  the  evidence.  Indeed  seven  pages  of  the  abstract 
are  taken  up  with  the  thirteen  instructions  given,  and  it  is  not 
strange  that  with  this  prolixity  no  additional  instructions 
were  requested.    Those  given  fully  comply  with  the  statutory 
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requirement  to  give  general  instructions  upon  each  material 
issue.  (See  Hamilton  v.  Railway  Co.,  95  Kan.  353,  357,  148 
Pac.  648,  and  cases  cited.) 

The  second  complaint  in  the  brief  is  that  neither  the  evi- 
dence nor  the  findings  sustain  the  allowance  of  $300  exem- 
plary damages,  although  the  jury  found  the  defendant  guilty 
of  fraud,  malice,  or  oppression  in  not  investigating  the  owner- 
ship of  the  car  after  being  informed  that  it  belonged  to  a  third 
party.  The  plaintiff  testified  that  after  the  key  was  taken 
away  from  her  she  suffered  some  pain  and  felt  deadly  sick 
for  a  few  minutes  as  if  she  were  going  to  die,  which  feeling 
continued  until  she  miscarried,  and  that  the  sufferings  during 
this  time  were  much  greater  than  at  natural  childbirth,  she 
having  borne  six  children.  The  findings,  as  already  indicated, 
are  in  no  wise  inconsistent  with  this  evidence,  but  are  sup- 
ported thereby  as  to  the  physical  and  mental  shock  and  suffer- 
ing. (See  Whitsel  v.  Watts,  98  Kan.  508,  159  Pac.  401,  and 
cases  cited.) 

It  is  plausibly  argued  that  as  the  jury  limited  the  fraud, 
malice,  and  oppression  to  the  failure  to  investigate  the  owner- 
ship of  the  car,  this  amounts  to  a  repudiation  of  actual  fraud, 
malice,  or  gross  negligence,  but  under  the  familiar  rule  re- 
quiring the  findings  and  evidence  to  be  harmonized  if  reason- 
ably possible,  the  view  must  be  taken  that  the  jury  deemed  the 
constable  to  have  proceeded  maliciously  and  oppressively  to 
take  the  car  from  the  plaintiff  regardless  of  her  claim  of 
ownership  and  after  being  informed  thereof,  and  this,  includ- 
ing "the  manner  in  which  he  took  the  switch  key,"  was  such 
conduct  as  merited  punitive  damages. 

It  is  suggested  that  according  to  the  testimony  of  one  wit- 
ness the  constable  had  been  informed  that  the  license  for  the 
car  was  in  the  name  of  the  husband,  and  that  we  should  take 
.  judicial  notice  that  this  implied  an  application  previously  made 
by  him  to  the  proper  officers  for  such  license  with  the  sworn 
statement  to  them  that  he  was  the  owner  of  the  car.  But 
whatever  application  or  affidavit  may  have  been  made  by  some 
other  person,  the  plaintiff  was  on  the  ground  claiming  owner- 
ship and  had  possession  of  the  key  by  which  the  car  could  be 
operated,  and'  overruling  and  overcoming  such  claim  and 
20—102  Kan. 
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possession  the  constable^  instead  of  calling  upon  his  judgment 
creditor  for  indemnity,  proceeded  on  his  own  responsibility  to 
act  in  the  way  he  did,  with  the  disastrous  results  indicated  by 
the  evidence  and  evidently  believed  by  the  jury. 

It  is  next  contended  that  the  allowance  of  $500  actual  dam- 
ages cannot  be  sustained,  for  the  reason  that  severe  nervous 
shock  appears  to  be  one  of  its  elements,  and  that  unless  ac- 
companied by  physical  injury  such  shock  cannot  be  the  basis 
of  such  recovery.  While  under  some  circumstances  at  least 
the  rule  contended  for  is  enforced,  the  jury  in  this  case  prop- 
erly concluded  from  the  evidence  that  the  physical  and  mental 
shock  and  suffering  were  both  the  result  of  the  defendant's 
conduct.  It  is  said  to  be  absolutely  clear  from  the  record  that 
there  was  no  physical  injury  of  any  kind  accompan3dng  the 
so-called  nervous  shock  by  taking  the  switch  key.  It  is  true 
there  was  no  wound  or  bruise  on  the  body  of  the  plaintiff 
caused  thereby,  but  according  to  her  testimony  severe  misr 
carriage  pains  immediately  ensued,  and  it  will  not  do  to  say 
that  these  were  mental  and  not  physical. 

Lastly,  complaint  is  made  because  the  court  received  testi- 
mony on  cross-examination  of  the  defendant  as  to  his  financial 
worth.  Counsel  say  that  damages  should  not  be  figured  upon 
the  basis  of  what  the  defendant  is  worth,  but  upon  the  basis  of 
what  the  plaintiff  has  been  injured.  But  the  theory  on  which 
smart  money  is  allowed  is  that  in  addition  to  responding  for 
actual  damages  the  defendant,  on  account  of  the  maliciousness 
of  his  conduct,  ought  to  be  punished.  (8  R.  C.  L.,  p.  581, 
§  129.)  It  is  entirely  logical  that  in  order  to  know  what 
amount  would  really  cause  a  smart  to  the  defendant  his  finan- 
cial condition  should  be  somewhat  understood,  because  what 
would  be  the  merest  annoyance  to  one  might  mean  bank- 
ruptcy to  another.  Hence,  it  is  the  rule  that  in  cases  of  this 
kirfd  the  financial  standing  of  the  defendant  may  be  consid- 
ered. (White  V.  White,  76  Kan.  82,  90  Pac.  1087;  8  R.  C.  L., 
p.  607,  §  152.) 

In  view  of  the  foregoing,  no  error  is  perceived  in  the  ruling 
of  the  court  denjdng  a  new  trial. 

The  judgment  is  affirmed. 
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No.  21,247. 

Clayton  L.  Stuart,  Appellee  and  Appellant,  v.  The  City  op 
Kansas  City,  Appellant  and  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Workmen's  Compensation  Act— -Injuries  from  Sportive  Acts  of  Co- 
employee — lAubUity  of  Employer.  An  employee  was  injured  by  hav- 
ing mortar  playfully  or  wantonly  thrown  into  his  eye  by  a  fellow  work- 
man. The  injured  employee  was  at  the  time  engaged  in  his  regular 
work  of  mixing  and  carrying  mortar.  The  fellow  workman  was  in 
the  habit  of  playing  pranks  and  jokes  on  the  other  workmen,  and  that 
habit  was  known  to  the  immediate  superiors  of  the  mjured  employee. 
The  employment  was  governed  by  the  workmen's  compensation  act. 
Held,  that  the  injured  employee  is  entitled  to  compensation  under  that 
act  for  the  injuries  inflicted  on  him;  and  further  held,  that  the  mere 
fact  that  an  injury  to  an  employee  is  occasioned  by  the  sportive  or 
malicious  act  of  a  fellow  employee  does  not  of  itself  establish  that  the 
injury  arose  out  of  the  employment. 

2.  Same — Accident  in  Course  of  Employment — Compensation,  Under  the 
workmen's  compensation  act,  a  workman  who  is  injured  by  accident 
arising  out  of  and  in  the  course  of  the  performance  of  his  labor  is 
entitled  to  compensation,  although  he  cannot  explain  how  the  accident 
occurred. 

3.  Same — Judgnfuent  Not  Excessive.  The  amount  of  compensation  fixed 
by  the  judgment  does  not  appear  to  be  excessive. 

Appeal  from  Wyandotte  district  court,  division  No.  3 ;  ALn 
BERT  J.  Herrod,  judge.  Opinion  filed  January  12,  1918.  Re- 
versed. 

H.  J.  Smith,  Thomas  M.  Van  Cleave,  and  Lee  Judy,  all  of 
Kansas  City,  for  the  appellant  and  appellee. 

J.  O.  Emerson,  and  David  J.  Smith,  both  of  Kansas  City,  for 
the  appellee  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  plaintiff  recovered  judgment  under  the 
workmen's  compensation  act  for  $1,690,  and  the  defendant 
appeals. 

The  plaintiff  was  employed  by  the  defendant  as  a  laborer  in 
the  defendant's  water  and  light  department,  and  at  the  time 
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of  the  injury  which  is  the  basis  of  this  action  the  plaintiff  was 
engaged  in  mixing  and  carrying  mortar  to  other  workmen  who 
were  repairing  boilers  in  the  defendant's  plant.  The  other 
workmen  were  working  about  twenty  feet  above  the  ground. 
After  mixing  the  mortar,  the  plaintiff  carried  it  in  a  bucket 
to  a  hook  on  the  end  of  a  rope  and  attached  the  bucket  thereto, 
and  William  Deeds,  one  of  the  workmen,  elevated  the  mortar 
and  delivered  it  to  other  workmen  who  were  laying  brick. 
Just  before  he  was  injured,  the  plaintiff  had  taken  a  bucket 
of  mortar  and  attached  it  to  the  rope,  and  had  then  stepped 
back  about  twenty-live  feet  and  looked  up  toward  William 
Deeds  to  see  when  the  bucket  was  returned,  and  to  ascertain 
if  he  wanted  anything;  while  thus  standing,  a  piece  of  green 
mortar,  made  of  lime,  sand,  and  cement,  fell  or  was  thrown 
into  the  plaintiff's  eye,  which  was  thereby  seriously  injured. 

On  the  trial,  the  plaintiff,  in  substance,  testified  that  he 
supposed,  but  did  not  know,  that  Deeds  threw  the  mortar. 
The  plaintiff  testified,  in  part,  as  follows : 

"Q.   Did  you  see  Mr.  Deeds  just  before  you  were  hit?    A.   Yes,  sir. 

"Q.   What  was  he  doing?    A.    Standing  up  on  this  platform. 

"Q.   Was  he  making  motions  of  any  kind?     A.   No. 

''Q.  Had  he  made  any?  A.  WeU,  just  before  this  fell  in  my  eye  he 
got  down  on  his  hands  and  knees  and  looked  under  the  platform  and 
made  circular  swing  with  his  right  arm  as  though  reaching  for  some- 
thing; might  have  tossed  something  out  of  his  hand,  I  couldn't  say. 

''Q.   Did  you  see  any  mortar  leave  his  hand?    A.  No,  sir. 

"Q.   Did  you  see  any  in  it?    A.    I  did  n't  see  any  in  it. 

"Q.  You  thought  at  the  time  he  did  throw  it,  did  you?  A.  Yes,  I 
thought  at  the  time  he  threw  it." 

There  was  abundant  evidence,  largely  in  the  nature  of  ad- 
missions made  by  the  plaintiff,  to  show  that  Deeds  had  play- 
fully thrown  the  mortar. 

There  was  evidence  to  show  that  Deeds  was  playful,  sport- 
ive, and  inclined  to  play  pranks  or  jokes  on  his  fellow  work- 
men, and  that  this  was  known  by  his  immediate  superiors 
at  the  plant. 

The  jury  answered  special  questions  as  follows : 

''Question  1:  Did  the  injury  to  the  plaintiff  arise  out  of  and  in  the 
course  of  his  employment?    Answer:   Yes. 

''Question  2 :  How  many  weeks  has  the  plaintiff  been  totally  incapaci- 
tated for  labor  beyond  a  period  of  two  weeks  next  succeeding  the  date  of 
the  injury,  if  any?    Answer:   Seventeen  weeks. 
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"Question  3 :  Will  the  plaintiff  continue  to  be  totally  incapacitated  for 
labor  in  the  future,  and  if  so,  for  how  many  weeks  do  you  find  such  total 
incapacity  will,  in  all  probability,  continue?  Answer:  Not  totally  in- 
capacitated. 

''Question  4 :  How  many  weeks  in  all  do  you  find  the  plaintiff  has  been 
and  will  in  all  probability  be  partially  incapacitated  in  the  futtire,  beyond 
the  period  for  which  you  allow  him  for  total  incapacity,  if  any?  Answer. 
397  weeks. 

"Question  5:  What  is  the  average  weekly  wages  received  by  plaintiff 
in  his  employment  for  fifty-two  weeks  next  prior  to  the  date  of  the  in- 
jury?   Answer :  $12.00'  per  week. 

''Question  6:  If  you  find  the  plaintiff  is  partially  incapacitated  from 
labor  by  his  injury,  state  what  he  would  probably  be  able  to  earn  on  an 
average  per  week  at  any  suitable  employment  during  the  period  of  such 
partial  incapacity,  which  period  must  not  extend  beyond  eight  years 
after  the  date  of  the  injury?    Answer:   $4.00  per  week." 

1.  The  defendant's  argument  is  principally  based  on  the 
theory  that  Deeds,  in  a  spirit  of  sport,  threw  the  mortar  at  the 
plaintiff,  and  that  the  mortar  hit  the  plaintiff  in  the  eye.  The 
defendant  contends  that  it  is  not  liable  for  an  injury  inflicted 
on  one  of  its  workmen  by  another  workman,  when  the  latter 
injures  the  former  by  some  prank,  sport,  or  play,  or  even  by 
an  assault.  The  matter  now  complained  of  was  presented  to 
the  trial  court  in  a  number  of  forms.  (1)  At  the  close  of  the 
plaintiff's  evidence,  the  defendant  asked  that  the  jury  be  in- 
structed to  return  a  verdict  in  favor  of  the  defendant.  The 
request  was  refused.  (2)  At  the  close  of  all  the  evidence,  the 
defendant  again  asked  that  the  jury  be  instructed  to  return  a 
verdict  in  favor  of  the  defendant.  The  request  was  again  re- 
fused. (3)  The  defendant  requested  an  instruction,  substan- 
tially, that  if  the  plaintifTs  injury  was  caused  by  a  fellow  em- 
ployee throwing  mortar  at  the  plaintiff,  either  maliciously  or 
in  sport,  the  plaintiff  could  not  recover  for  the  resulting  in- 
jury. No  such  instruction  was  given.  The  court  instructed 
the  jury  as  follows : 

"You  are  further  instructed  that  before  the  plaintiff  is  entitled  to  re- 
cover he  must  show  by  a  preponderance  of  the  evidence  that  the  accident 
complained  of  is  one  which  arose  out  of  and  in  the  course  of  his  em- 
ployment, and  in  this  connection  you  are  instructed  that  if  you  find 
from  the  evidence  that  one  Deeds,  a  fellow  workman  of  the  plaintiff  en- 
gaged in  the  same  line  of  employment,  and  while  so  engaged  either  in- 
tentionally or  accidentally  struck  the  plaintiff  in  the  eye  with  a  piece  of 
mortar,  injuring  him,  you  must  find  that  the  injury  arose  out  of  and  in 
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the  course  of  the  employment  of  the  plaintiff,  and  if  such  injury  resulted 
in  incapacity  to  perform  labor  for  a  period  beyond  two  weeks  from  the 
date  of  such  injury  he  would  be  entitled  to  compensation." 

This  instruction  did  not  correctly  state  the  law.  The  first 
section  of  the  employers'  liability  act,  section  5896  of  the  Gen- 
eral Statutes  of  1915,  reads,  in  part,  as  follows : 

"If  in  any  employment  to  which  this  act  applies,  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  employment  is  caused  to  a 
workman,  his  employer  shall,  subject  as  hereinafter  mentioned,  be  liable 
to  pay  compensation  to  the  workman  in  accordance  with  this  act." 

A  clear  and  concise  statement  of  the  law  governing  com- 
pensation for  injuries  to  employees  caused  by  play  is  found  in 
Workmen's  Compensation  Acts,  a  Corpus  Juris  Treatise,  by 
Donald  J.  Kiser,  page  79,  and  is  as  follows : 

"An  employee  is  not  entitled  to  compensation  for  an  injury  which 
was  the  result  of  sportive  acts  of  coemployees,  or  horseplay  or  skylarking, 
whether  it  is  instigated  by  the  employee,  or  whether  the  emplojree  takes 
no  part  in  it.  If  an  employee  is  assaulted  by  a  fellow  workman,  whether 
in  anger  or  in  play,  an  injury  so  sustained  does  not  arise  'out  of  the 
employment,'  and  the  employee  is  not  entitled  to  compensation  therefor, 
unless  in  a  case  where  the  employer  knows  that  the  habits  of  the  guilty 
servant  are  such  that  it  is  unsafe  for  him  to  work  with  other  em- 
ployees." 

The  rule  there  declared  is  supported  by  Western  Indemnity 
Co.  V.  PiUsbury,  170  Cal.  686;  McNicoVs  Case,  215  Mass.  497; 
Scott  V.  Payne  Bros.,  85  N.  J.  L.  446;  In  re  Loper,  (Ind.  App.) 
116  N.  E.  324 ;  Clayton  v.  Hardwick  Colliery  Co.,  85  L.  J.  K.  B. 
292.  Under  these  authorities  the  rule  is  that  where  a  work- 
man, known  by  his  master  to  be  in  the  habit  of  indulging  in 
dangerous  play  with  his  fellow  workmen,  is  retained  in  the 
master's  employ,  the  danger  of  injury  from  such  play  becomes 
an  incident  of  the  emplojonent  of  the  other  workmen,  and  in- 
jury to  any  of  the  other  workmen,  while  performing  his  regu- 
lar work,  caused  by  such  play,  comes  within  the  provisions  of 
the  workmen's  compensation  act. 

2.  Another  matter  urged  by  the  defendant  is  that  the  plain- 
tiff is  not  entitled  to  recover  under  his  theory  that  he  did  not 
know  whether  the  mortar  was  thrown  at  him  by  Deeds,  or 
whether  the  mortar,  by  some  accident,  fell  from  above.  In 
his  brief  the  plaintiff  says : 

"It  was  one  of  the  very  few  disputed  facts  in  this  case  as  to  whether 
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the  mortar  which  hit  the  plaintiff  in  the  eye  and  inflicted  the  injury  upon 
him  was  thrown  by  Mr.  Deeds  from  the  elevated  platform  or  not.  The 
plaintiff  did  not  admit  that  Deeds  threw  it  although  he  stated  that  it  was 
his  opinion  at  the  time  that  it  had  been  thrown  by  Deeds.  He,  neverthe- 
less, stated  that  he  did  not  see  any  mortar  in  Deeds'  ^ands  or  see  any 
mortar  coming  from  Deeds  toward  him,  and  the  defendant's  attorney,  in 
his  opening  statement,  said  that  he  thought  Deeds  denied  having  thrown 
the  mortar." 

On  this  phase  of  the  case,  the  defendant  requested  the  fol- 
lowing instruction : 

"The  court  instructs  the  jury  that  the  burden  is  upon  the  plaintiff  to 
show  that  his  injury  resulted  from  an  accident  which  arose  out  of  and 
in  the  course  of  his  employment,  and  if  you  are  unable  to  determine  from 
the  testimony  whether  or  not  the  accident  in  question  was  one  which 
arose  out  of  and  in  the  course  of  his  employment,  then,  under  no  cir- 
cumstances is  plaintiff  entitled  to  recover  and  your  verdict  shall  be  for 
defendant.'' 

This  instruction  was  not  given. 

The  defendant's  position  is  not  tenable.  The  plaintiff  was 
engaged  in  the  performance  of  his  labor.  If  Deeds  did  not 
throw  the  mortar,  it  fell  from  the  place  at  which  Deeds  and 
the  masons  were  working.  It  follows,  then,  that  the  plaintiff 
was  injured  by  accident  arising  out  of  and  in  the  course  of  his 
employment.  This  brings  the  injury  to  the  plaintiff  within 
the  provisions  of  the  statute,  and  renders  the  defendant  liable 
for  compensation  in  this  action. 

3.  The  defendant  insists  that  the  verdict  was  excessive. 
Why  or  wherein  it  was  excessive  is  not  shown. 

The  jury  found  the  period  of  total  incapacity,  the  period  of 
partial  incapacity,  and  the  wages  that  the  plaintiff  will  prob- 
ably be  able  to  earn  in  some  suitable  emplojonent  during  the 
period  of  his  partial  incapacity.  If  these  facts  are  taken,  and 
the  rules  for  calculating  the  amount  of  compensation  as  given 
in  sections  5905  and  5906  of  the  General  Statutes  of  1915  are 
followed,  it  will  be  found  that  the  amount  of  compensation 
fixed  by  the  judgment  was  correct. 

Because  of  the  error  in  the  instructions,  the  judgment  is  re- 
versed and  a  new  trial  is  granted. 
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'  No.  21,250. 

J.  B.  Ladd,  Appellee,  v.  F.  W.  Flato,  Appellant 

SYLLABUS  BY  THE  COURT. 

Appucation  for  Continuance— 5ad  Faith.  Record  examined,  and  held 
sufficient  to  justly  the  trial  court's  decision  that  an  application  for  a 
continuance  on  account  of  sickness  of  a  litigant  was  not  made  in  good 
faith ;  that  the  pretended  sickness  was  only  feigned ;  and  that  the  pur- 
pose of  the  application  was  merely  to  hinder  and  delay  the  administra- 
tion of  justice. 

Appeal  from  Greenwood  district  court;  Allison  T.  Aybes, 
judge.   Opinion  filed  January  12, 1918.    Affirmed. 

0.  C.  Zivicker,  of  Eureka,  for  the  appellant. 
D.  H.  Branaman,  of  Topeka,  and  Howard  J.  Hodgson,  of 
Eureka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  only  question  here  concerns  the  propriety 
of  the  trial  court's  refusal  to  grant  a  continuance. 

The  idaintiff  sued  the  defendant  for  the  half  of  a  commis- 
sion on  a  sale  of  real  estate.  At  a  first  trial  of  the  action  there 
^  was  a  verdict  for  plaintiff,  but  it  was  for  an  inadequate  sum 
and  was  set  aside  and  a  new  trial  awarded.  The  second  trial 
was  set  for  October  11,  1916,  the  plaintiff  coming  all  the  way 
from  Minnesota  to  attend  it.  On  the  day  set  for  the  trial,  the 
defendant,  who  resided  in  Kansas  City,  Mo.,  sent  a  telegram 
from  Alamosa,  Colo.,  stating  that  he  was  sick  and  unable  to 
attend  court,  i^nd  that  he  was  sending  an  affidavit  by  mail. 
This  telegram  was  presented  to  the  court,  and  an  oral  applica- 
tion was  made  for  a  continuance.  Counsel  for  plaintiff  immedi- 
ately telegraphed  an  attorney  in  Alamosa  to  ascertain  the 
facts.  This  Colorado  attorney  investigated  and  promptly  tele- 
graphed an  answer,  that  defendant  looked  well  but  had  refused 
to  let  a  physician  examine  him.  The  telegram  of  inquiry  and 
answer  were  also  presented  to  the  court,  and  thereupon  the 
application  was  denied  and  the  cause  proceeded  to  trial  and 
judgment. 
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On  the  hearing  of  the  motion  for  a  new  trial,  the  facts  of  de- 
fendant's pretended  sickness  were  thoroughly  aired.  Defend- 
ant and  his  personal  physician  made  aflBdavits  showing  defend- 
ant's sickness  at  and  about  the  time  of  the  trial.  The  physician 
swore  that  defendant  was  under  his  care  from  October  7  until 
October  14.  Plaintiff  produced  affidavits  of  persons  who  knew 
defendant  and  who  had  seen  him  on  Otcober  11, 1916,  and  dur- 
ing some  days  prior  thereto,  and  afterwards  in  Alamosa,  Del 
Norte,  and  Antonito,  Colo.;  that  he  was  then  apparently  in 
good  health ;  that  he  took  his  meals  at  a  hotel  in  Alamosa ;  that 
he  attended  a  fair  at  Del  Norte,  thirty  miles  away,  having 
journeyed  thereto  by  train;  and  that  he  was  in  Antonito, 
twenty-nine  miles  from  Alamosa,  on  October  12,  apparently  in 
good  health.  Other  circumstances  were  shown  which  tended 
to  discredit  the  good  faith  of  defendant's  physician  and  to  dis- 
credit his  certificate  and  affidavit.  Under  this  showing  it 
must  be  held  that  there  was  ample  evidence  to  justify  the  trial 
court  in  holding  that  on  October  11,  1916,  the  defendant  was 
not  sick  and  unable  to  come  and  attend  to  his  lawsuit,  and  that 
he  had  only  been  feigning  sickness  to  hinder  and  delay  the  ad- 
ministration*of  justice. 

Ju.dgment  affirmed. 


No.  21,252 

In  re  The  Estate  op  Howard  W.  Heivly,  an  insane  person 
(Emma  E.  Heivly,  Appellant,  v.  M.  M.  Miller,  as  Guard- 
ian, etc.,  Appellee) . 

SYLLABUS  BY  THE  COURT. 

Divorce — Decree — Property  Rights  Determined — Res  Judicata.  Follow- 
ing the  rule  stated  in  Roe  v.  Roe,  52  Kan.  724,  85  Pac.  808,  it  is  held 
that  a  judgment  in  a  divorce  action,  making  a  division  of  property 
and  reciting  that  it  was  a  final  and  full  adjustment  of  all  property 
rights  and  claims  between  the  parties,  is  a  bar  to  a  recovery  upon 
an  allowance  previously  made  by  the  probate  court  to  the  wife  against 
the  estate  of  the  husband  for  expenses  that  were  incurred  and  paid 
while  the  marriage  relation  existed  and  while  $he  was  guardian  of 
his  person  and  estate,  and  before  the  divorce  was  granted. 

Appeal  from  Shawnee  district  court;  Alston  W.  Dana, 
judge.    Opinion  filed  January  12,  1918.    Aflbrmed. 
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W.  F.  Schoch,  and  J.  K.  Rankin,  both  of  Topeka,  for  tiie  ap- 
pellant. 

D.  H.  Branaman,  and  J.  B.  Larimer,  both  of  Topeka,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  The  principal  question  involved  in  this 
appeal  is  the  right  of  a  divorced  woman  to  recover  upon  a 
claim  against  her  former  husband,  where  the  court  in  the  de- 
cree of  divorce  expressly  determines  and  settles  property 
rights  existing  between  the  parties. 

It  appears  that  the  parties  were  married  in  1892  and  that 
two  children  were  bom  to  them.  In  1907,  about  fifteen  years 
after  their  marriage,  the  husband  was  adjudged  to  be  insane 
and  his  wife  was  appointed  guardian  of  his  person  and  estate, 
and  continued  to  act  in  that  capacity  until  May  19,  1913.  At 
that  time  she  made  a  final  settlement,  and  the  probate  court 
made  her  an  allowance  against  his  estate  of  $3,251.48.  The 
basis  of  this  claim  was  expenses  of  the  family,  taxes  paid  and 
repairs  made  on  the  homestead,  which  she  and  her  children 
occupied  during  his  disability.  These  expenses  accrued  and 
were  paid  after  he  was  adjudged  to  be  insane.  About  a  week 
after  the  guardianship  was  closed  and  the  final  settlement 
made,  and  while  her  husband  was  still  insane,  she  brought  an 
action  for  divorce,  alleging  misconduct  that  occurred  before 
he  became  insane.  A  divorce  was  granted,  and  a  division  of 
the  property  of  the  parties  was  made.  The  property  consisted 
chiefly  of  a  homestead,  which  was  acquired  as  the  result  of 
their  joint  earnings,  which  had  a  rental  value  of  $40  a  month, 
a  beneficiary  certificate  on  which  the  company  had  been  pay- 
ing her  a  weekly  benefit  of  $4  a  month  during  his  incapacity, 
and  an  insurance  policy  of  $1,000  on  the  security  of  which  she 
had  borrowed  the  sum  of  $880.  In  the  division  of  property 
the  court  awarded  the  property  to  her,  but  required  her  to  pay 
him  the  sum  of  $1,000,  and  payment  of  this  sum  was  made  by 
her.  No  special  mention  was  made  in  the  decree  of  the  allow- 
ance against  him,  which  she  had  obtained  in  the  probate  court, 
but  it  was  expressly  declared  that  "the  division  and  adjust- 
ment of  property  heretofore  and  now  made  shall  be  a  final  and 
full  adjustment  of  all  property  rights  and  claims  between  said 
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parties."  About  two  years  afterwards,  and  on  March  13, 
1916,  an  inquiry  as  to  his  mental  condition  was  made  and  it 
was  adjudged  that  he  had  been  restored  to  his  right  mind. 
Some  time  after  the  divorce  he  inherited  an  undivided  interest 
in  land  in  Missouri,  and  a  part  of  the  thousand  dollars  which 
she  had  paid  to  him  remained  in  the  hands  of  the  guardian  ap- 
pointed to  succeed  her,  when  her  application  under  review  was 
made.  She  asked  the  protiate  court  to  require  the  guardian  of 
his  estate  to  apply  any  cash  on  hand  to  the  pa3mfient  of  her 
allowance  of  $3,251.48,  and  also  that  he  proceed  to  sell  the  real 
estate  in  Missouri  for  the  purpose  of  paying  her  claim.  The 
application  was  denied  by  the  probate  court,  and  she  then  ap- 
pealed to  the  district  court.  From  its  decision  denying  her  ap- 
plication she  brings  the  case  to  this  court. 

It  is  contended  by  the  plaintiff  that  the  allowance  by  the 
probate  court  is  as  conclusive  upon  the  parties  as  a  judgment 
of  the  district  court.  ^  Assuming  that  it  was  as  conclusive  as 
plaintiff  contends,  it  must  be  held  that  her  rights  in  the  claim 
were  finally  and  fully  determined  by  the  judgment  rendered 
when  the  divorce  was  granted.  The  decree  purports  to  dis- 
pose of  all  property  rights  of  the  parties  and  of  every  claim  ex- 
isting between  them.  The  terms  of  the  decree  cover  adjudi- 
cated claims  as  completely  as  claims  or  rights  which  had  not 
been  determined  by  a  court.  The  facts  in  the  case  bring  it 
within  the  rule  stated  in  Roe  v.  Roe,  52  Kan.  724,  35  Pac.  808, 
that  "the  final  judgment  in  an  action  granting  a  divorce  settles 
all  property  rights  of  the  parties,  and  is  a  bar  to  an  action 
afterward  brought  by  either  party  to  determine  the  question  of 
alimony,  or  any  property  rights  which  might  have  been  settled 
by  such  judgment."  (Syl.  1[2.)  In  this  case  the  plaintiff's 
claim  might  not  only  have  been  settled  in  the  action  of  di- 
vorce, but  the  court  in  its  judgment  declares  that  all  property 
rights  have  been  determined  and  all  existing  claims  adjusted. 
The  statute  authorizes  such  an  adjudication  of  property  rights 
when  a  divorce  is  granted  and,  besides,  as  stated  in  Roe  v. 
Roe,  supra,  "it  is  the  general  policy  of  the  law,  strongly  ad- 
hered to  by  this  court  in  its  prior  decisions,  to  require  every 
question  properly  involved  in  any  suit  to  be  disposed  of  by  the 
judgment  finally  rendered  in  the  case."  (p.  728.)  The  Roe 
case  must  be  regarded  as  a  controlling  authority  in  this  one. 
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Some  decisions  reaching  a  different  result  have  been  cited  by 
plaintiff,  but  they  are  based  on  statutes  differing  from  our 
own.  The  principal  authority  relied  on  by  plaintiff  is  Scott  v. 
Scott,  83  Conn.  634,  in  which  it  was  held  that  an  allowance  of 
alimony  to  a  wife  in  a  decree  of  divorce  does  not  bar  a  re- 
covery of  a  debt  due  from  the  husband  to  the  wife  when  the 
decree  was  rendered.  Although  this  decision  appears  to  be  in 
conflict  with  the  rule  in  the  Roe  case,  it  may  have  been  affected 
by  the  Connecticut  statute  which  provides  that  upon  granting 
a  divorce  the  court  may  assign  to  the  woman  a  part  of  her  hus- 
band's estate,  not  exceeding  one-third  of  it.  No  provision  is 
made  for  a  division  of  the  property  of  both  parties,  but  the  de- 
cree operates  as  a  partition,  between  husband  and  wife,  of  his 
property.    Our  statute  provides  that  of — 

"such  'property,  whether  real  or  personal,  as  shaU  have  been  acquired 
by  the  parties  jointly  during  their  marriage,  whether  the  title  thereto  be 
in  either  or  both  of  said  parties,  the  court  ''shall  make  such  division 
between  the  parties  respectively  as  may  appear  just  and  reasonable,  by  a 
division  of  the  property  in  kind,  or  by  setting  the  same  apart  to  one  of 
the  parties,  and  requiring  the  other  thereof  to  pay  such  sum  as  may  be 
just  and  proper  to  effect  a  fair  and  just  division  thereof."  (Gen.  Stat. 
1916,  §  7681.) 

Even  if  the  decision  in  the  Scott  case  may  be  considered  as 
in  conflict  with  the  ruling  in  the  Roe  case,  it  does  not  incline 
us  to  overrule  or  modify  the  latter  ruling.  About  twenty 
years  after  the  case  was  decided  the  question  involved  came  up 
again  for  consideration,  and  the  doctrine  of  the  case  was  ap- 
proved and  followed.  (McCormick  v.  McCormick,  82  Kan.  31, 
107  Pac.  546.) 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21.268. 

In  re  the  Estate  of  W.  W.  Baird,  deceased  (James  H.  Elliott, 
as  Administrator,  etc.,  Appellant,  v.  Sarah  Baird  et  al., 
Appellees) . 

SYLLABUS  BY  THE  COimT. 

Administrator — Order  of  Probate  Covrt — Appeal  by  Adrmnistrator — 
Appeal  Bond  Required,  An  administrator  who  appeals  to  the  district 
court  from  an  order  of  the  probate  court,  which  charges  him  with  in- 
terest on  certain  funds,  deducts  the  interest  charges  from  an  allow- 
ance of  compensation  previously  made,  and  directs  distribution  of  the 
estate,  is  required  to  give  an  appeal  bond. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  January  12,  1918.    Affirmed. 

A.  H.  Skidmore,  and  S.  L.  Walker,  both  of  Columbus,  for 
the  appellant. 
Edward  M.  TraceweU,  of  Columbus,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  This  appeal  was  taken  by  the  administrator  of 
an  estate  from  an  order  of  the  district  court  dismissing  his 
appeal  from  an  order  of  the  probate  court,  for  failure  to  give 
an  appeal  bond. 

The  administrator  presented  to  the  probate  court  the  final 
report  and  account  of  his  administration.  •  After  a  hearing, 
the  probate  court  charged  the  administrator  with  interest  on 
funds  which  he  had  permitted  to  lie  idle,  and  charged  him  with 
another  item  of  interest  accruing  under  circumstances  not  now 
material.  The  court  ordered  the  sum  of  the  two  charges  to  be 
deducted  from  an  allowance  of  compensation  to  the  adminis- 
trator for  his  services,  fixed  by  previous  order,  and  directed 
distribution  to  the  heirs. 

The  statute  reads  as  follows: 

''Every  appellant  shall  file  in  the  probate  court  a  bond  in  such  sum 
and  with  such  security  as  may  be  fixed  and  approved  by  the  probate  court, 
conditioned  that  he  will  prosecute  the  appeal  and  pay  all  sums,  damages 
and  costs  that  may  be  adjudged  against  him,:  Provided,  No  executor  or 
administrator  shall  be  required  to  enter  into  bond  to  entitle  him  to  ap- 
peal, except  when  he  appeals  from  the  o^der  of  removal  or  to  pay  over 
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money  to  heirs,  legatees,  devisees,  or  in  a  suit  growing  out  of  an  alleged 
maladministration  of  said  executor  or  administrator,  in  which  said  cases 
he  shall  be  required  to  give  bond."     (Gen.  Stat.  1915,  §  4678.) 

The  appeal  to  the  district  court  was  essentially  an  appeal 
from  the  order  to  pay  to  the  heirs  a  sum  of  money  augmented 
by  interest  charges  which  the  administrator  claimed  were  un- 
warranted, and  so  was  within  the  terms  of  the  statute.  Be- 
yond this,  however,  the  statute  was  designed  to  relieve  an  ad- 
ministrator from  giving  bond  when  appealing  in  his  represent- 
ative capacity  for  the  benefit  of  the  estate.  In  this  instance 
the  appeal  was  taken  for  the  personal  profit  and  advantage  of 
the  administrator,  and  in  opposition  to  the  interest  of  the 
estate. 

In  a  discussion  of  the  subject  in  the  probate  court,  opinions 
were  expressed  by  various  persons,  including  a  representative 
of  the  heirs,  to  the  effect  that  no  bond  was  necessary  to  per- 
fect the  appeal.  The  district  court  could  acquire  jurisdiction 
only  by  virtue, of  a  bond,  and  not  by  virtue  of  a  supposed 
waiver  or  estoppel  resulting  from  the  conduct  described. 

The  judgment  of  the  district  court  is  aflSrmed. 


No.  21,434. 

The  State  op  Kansas,  ex  rd.  H.  0.  Caster,  as  Attorney  for 
the  Public  Utilities  Commission  et  al..  Plaintiff,  v.  The 
Southwestern  Bell  Telephone  Company,  Defendant. 

SYLLABUS  BY  THE  COURT. 

1.  Utilities  Commission  —  Order  May  he  Enforced  by  Mandamus. 
This  court  has  jurisdiction  to  enforce  by  mandamus  an  order  of  the 
utilities  commission,  notwithstanding  the  pendency  in  the  district 
court  of  an  action  to  enjoin  its  enforcement. 

2.  Same — Telephone  Service  Discontinued — Restoration  Ordered — Order 
Not  Enforced  by  Mandamus.  In  mandamus  to  require  a  public  utility 
to  reestablish  a  service  or  practice  which  it  has  discontinued  with- 
out the  consent  of  the  utilities  commission,  no  inquiry  will  ordinarily 
be  made  into  the  question  whether  such  service  or  practice  is  one 
which  the  utility  should  be  or  could  be  compelled  to  maintain  perma* 
nently,  that  being  a  question  to  be  passed  upon  in  the  first  instance  by 
the  commission;  but  where  the  utility  has  already,  in  a  proceeding 
before  the  commission  to  which  it  was  made  a  party,  shown  to  that 
tribunal  the  existence  of  facts  that  would  have  compelled  the  grant- 
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ing  of  such  consent  if  it  had  been  asked,  obedience  to  an  order  of  the 
commission  directing  the  restoration  of  the  service  will  not  be  com- 
pelled by  mandamus,  merely  because  of  the  failure  of  the  utility  to 
procure  such  consent  in  advance. 

3.  Telephone  Company — GratuiUma  Service — Discriminating  Practice, 
The  gi'atuitous  allowance  by  one  telephone  company  of  the  use  by 
another  company  of  a  line  owned  by  it,  constitutes  a  discriminating 
practice  forbidden  by  the  statute,  and  therefore  is  not  one  which  the 
utilities  commission  can  require  to  be  continued. 

4.  Same — Dismantling  Telephone  Line — Another  Efficient  Line  Estab- 
lished, The  dismantling  of  a  direct  telephone  line  between  two  places 
does  not  constitute  an  objectionable  change  in  a  practice  pertaining 
to  service,  where  the  company  owning  it  has  established  another  line, 
although  not  a  direct  one,  between  such  places,  by  means  of  which  all 
business  between  them  is  efficiently  handled,  without  detriment  to 
the  public  or  to  individuals. 

Original  proceeding  in  mandamus.  Opinion  filed  January 
12,1918.    Writ  denied. 

F.  S.  Jackson,  and  H.  0.  Caster,  both  of  Topeka,  for  the 
plaintiffs. 

/.  W.  Gleed,  C.  J.  Evans,  and  D.  E.  Palmer,  all  of  Topeka, 
for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  This  is  an  original  proceeding  in  mandamus, 
brought  by  the  public  utilities  commission  to  compel  the  South- 
western Bell  Telephone  Company  to  obey  an  order  made  by 
the  conmiission  requiring  it  to  rebuild  a  telephone  line  be- 
tween Gamett  and  Lone  Elm.  It  is  submitted  upon  certain 
stipulations  and  the  evidence  taken  before  the  commission 
prior  to  the  making  of  the  order. 

The  line  (of  iron  wire)  was  built  in  1900  by  a  local  compigiy 
which  owned  an  exchange  at  Gamett.  The  subscribers  to 
that  exchange  and  to  the  one  at  Lone  Elm,  which  lies  fourteen 
miles  due  south,  were  allowed  the  use  of  it  without  charge, 
except  as  a  charge  may  be  deemed  to  have  been  included  in 
their  regular  telephone  rental.  In  1905  the  defendant  (or  a 
company  of  which  it  is  the  successor)  purchased  the  Garnett 
exchange,  with  the  line  to  Lone  Elm.  After  this  purchase  the 
Bell  company  accepted  calls  for  Gamett  from  Lone  Elm  over 
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this  line  without  making  a  charge  therefor.  This  practice  con- 
tinued until  sometime  in  1915,  although  the  Bell  company  and 
the  Anderson  County  Telephone  Company,  which  owned  the 
exchange  at  Lone  Elm,  had  in  the  meantime  entered  into  a 
written  contract  fixing  rates  for  toll  calls,  which  apparently 
was  intended  to  cover  all  business  of  that  character,  no  ex- 
ceptions being  stated,  and  no  specific  reference  being  made  to 
the  line  from  Gamett  to  iione  Elm.  In  July  or  August,  1915, 
a  storm  destroyed  a  part  of  the  line,  and  while  there  is  some 
evidence  that  communication  was  once  established  after  that, 
the  poles  were  in  such  condition  that  its  continued  use  would 
have  required  it  to  be  practically  rebuilt.  The  Bell  company 
thereupon  dismantled  it. 

In  October,  1916,  the  Lone  Elm  company  (known  as  the 
Anderson  County  Telephone  Company)  complained  in  writ- 
ing to  the  utilities  commission  of  this  discontinuance,  and 
asked  for  a  restoration  of  ''free  exchange  to  Gamett  and  con- 
necting lines.''  An  amended  complaint  was  filed  later  asking 
that  service  be  restored  over  the  line  referred  to  "at  the  rate 
of  ten  cents  per  message,  with  a  twenty-five  per  cent  commis- 
sion on  originating  call.''  A  hearing  on  these  complaints  re- 
sulted, as  already  indicated,  in  the  making  of  the  order  which 
is  now  sought  to  be  enforced.  The  Bell  telephone  company 
within  due  time  began  an  action  in  the  district  court,  which  is 
still  pending,  to  enjoin  the  enforcement  of  the  order.  The 
present  proceeding  has  been  brought  upon  the  theory  that  the 
controversy  turns  upon  a  pure  question  of  law,  the  final  deci- 
sion of  which  can  be  reached  more  quickly  and  conveniently 
by  this  course.  The  evidence  taken  before  the  commission 
was  to  the  effect  that  the  Bell  company  maintains  toll  service 
between  Lone  Elm  and  Gamett  by  means  of  a  copper  wire 
metallic  circuit  through  lola,  which  lies  some  fifteen  miles 
southeast  of  Lone  Elm;  that  the  service  over  this  line  is 
prompt,  efficient,  and  adequate,  the  charge  being  fifteen  cents 
a  messjEige;  that  all  the  calls  between  the  two  points  can  be 
readily  handled  with  the  present  facilities;  that  the  business 
would  not  yield  a  reasonable  return  on  the  investment  re- 
quired to  r<Bbuild  the  old  line.  The  order  sought  to  be  en- 
forced appears  not  to  be  based  upon  any  doubt  as  to  the  ex- 
istence of  these  facts,  but  is  explicitly  rested  upon  the  proposi- 
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tion  that  the  defendant  violated  the  law  in  discontinuing  its 
former  practice  without  obtaining  the  consent  of  the  commis- 
sion. 

1.  A  preliminary  question  is  raised  by  a  motion  to  quash 
the  alternative  writ  on  the  ground  that  action  by  this  court  is 
precluded  by  the  pendency  of  the  injunction  action  in  the  dis- 
trict court,  which  is  somewhat  in  the  nature  of  a  statutory 
appeal  from  the  order  of  the  commission.  The  utilities  stat- 
ute provides  that  an  action  to  vacate  an  order  of  the  commis- 
sion may  be  brought  in  any  court  of  competent  jurisdiction. 
(Gen.  Stat.  1915,  §  8348.)  Provision  is  also  made  for  the  en- 
forcement of  the  order  by  mandamus  (Gen.  Stat.  1915, 
§  8367),  but  without  express  reference  to  the  effect  of  a  prior 
action  in  another  court.  The  statute  creating  the  board  of 
railroad  commissioners  provided  that  notwithstanding  the 
pendency  of  an  action  in  the  district  court  to  set  aside  an 
order  of  that  body,  mandamus  to  enforce  it  could  be  brought 
in  the  supreme  court,  which  was  authorized  to  stay  further 
proceedings  in  the  earlier  action.  (Gen.  Stat.  1915,  §  8447.) 
The  public  utilities  act  contains  a  section  reading  as  follows : 

"All  laws  relating  to  the  powers,  duties,  authority  and  jurisdiction 
of  the  board  of  railroad  commissioners  of  this  state  are  hereby  adopted, 
and  all  powers,  duties,  authority  and  jurisdiction  by  said  laws  imposed 
and  conferred  upon  the  said  board  of  railroad  commissioners,  relating 
to  common  carriers,  are  hereby  imposed  and  conferred  upon  the  commis- 
sion created  under  the  provisions  of  this  act."    (Gen.  Stat.  1915,  §  8328.) 

The  defendant  insists  that  by  its  express  terms  this  section 
merely  vests  in  the  utilities  commission  the  powers  which  the 
railroad  commission  had  previously  possessed  relating  to  com- 
mon carriers,  and  that  it  does  not  have  the  effect  of  making 
the  procedure  in  regard  to  orders  for  the  regulation  of  com- 
mon carriers  applicable  to  those  concerning  other  public 
utilities.  We  think,  however,  that  the  first  clause  of  the  sec- 
tion, by  which  all  laws  relating  to  the  powers  of  the  railroad 
board  are  "adopted,"  must  be  held  to  mean  that  all  the  pro- 
visions of  the  statute  with  regard  to  the  action  of  that  body, 
including  those  relating  to  the  enforcement  of  its  orders,  are 
made  applicable  (so  far  as  their  nature  permits)  to  the  new 
tribunal — ^the  utilities  commission.  Otherwise,  where  an 
order  of  the  commission  is  in  litigation,  we  should  have  dif- 
21—102  Kan. 
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ferent  systems  of  procedure,  depending  upon  whether  a  com- 
mon carrier  or  some  other  utility  were  affected — a  situation 
not  in  keeping  with  the  obvious  spirit  of  the  enactment. 
Moreover,  the  view  we  have  taken  accords  with  the  policy  of 
the  new  law  in  making  its  remedies  cumulative  to  those  al- 
ready in  existence.     (Gen.  Stat.  1915,  §  8368.) 

2.  The  statute  enacted  in  1911  provides  that  "no  change 
shall  be  made  in  any  .  .  .  rule  or  regulation  or  prac- 
tice pertaining  to  the  service  or  rates  of  any  such  public  utility 
.  .  .  without  the  consent  of  the  commission,"  etc.  (Gen. 
Stat.  1915,  §8347.)  It  has  been  held  that  in  an  action 
brought  in  this  court  to  require  a*  utility  to  reestablish  a  serv- 
ice which  it  had  discontinued  without  the  consent  of  the  com- 
mission, no  inquiry  will  be  made  into  the  question  whether 
the  service  involved  is  one  which  the  utility  should  be  or 
could  be  compelled  to  maintain  permanently,  because  that  is 
a  matter  to  be  passed  upon  in  the  first  instance  by  the  commis- 
sion. {The  State,  ex  reL,  v.  Postal  Telegraph  Co.,  96  Kan. 
298,  150  Pac.  544.)  In  the  opinion  in  the  case  just  cited  it 
was  said : 

'Ijet  it  be  granted,  as  the  demurrer  does  concede,  that  the  mainte- 
nance of  a  telegraph  station  at  Syracuse  is  unprofitable.  All  that  was 
necessary  for  the  defendant  to  do  was  to  make  application  to  the  com- 
mission, setting  up  the  facts.  It  would  then  be  the  duty  of  the  com- 
mission to  verify  the  facts  by  proper  investigation;  and  if  the  alleged 
facts  were  true  and  no  oth^r  lawful  interest  was  materially  affected, 
the  commission  would  be  bound  to  grant  the  application.  If  the  ami- 
mission  failed  to  do  so,  the  courts  are  open  and  mandamus  or  other 
appropriate  remedy  would  speedily  redress  the  telegraph  company's  sit- 
uation. But  here  the  telegraph  company  gave  the  commission  no  op- 
portunity to  investigate."     (p.  306.) 

The  present  situation  differs  materially  from  that  which  was 
there  considered,  in  this:  Here  everything  bearing  upon  the 
question  whether  the  utility  should  be  required  to  continue 
the  service  or  practice  involved  has  been  brought  to  the  atten- 
tion of  the  commission,  and  has  been  considered  and  acted 
upon  by  it.  True,  the  telephone  company  has  not  in  so  many 
words  asked  for  leave  to  discontinue  the  practice  or  service, 
and  it  has  consistently  contended  (in  obvious  good  faith  and 
with  considerable  plausibility)  that  the  case  is  not  one  in 
which  such  permission  is  necessary.  But  the  company  was 
made  a  party  to  a  proceeding  formally  brought  before  the 


Digitized  by  VjOOQIC 


Vol.  102. JANUARY  TERM,  1918. 323 

The  State,  ex  reL,  v.  Telephone  Co. 

commission,  in  which  the  issue  was  whether  it  ought  to  be  re- 
quired to  reestablish  the  line  between  Gamett  and  Lone  Elm. 
In  that  proceeding  it  presented  the  reasons  upon  which  it 
based  its  claim  of  right  to  dismantle  the  line,  and  the  law  and 
evidence  bearing  upon  the  matter  were  fully  gone  into.  It  in 
effect  asked  the  commission  to  decide  that  it  ought  not  to  be 
required  to  continue  the  service — ^which  is  not  very  different 
essentially  from  asking  that  the  commission  approve  its 
course,  although  protesting  that  it  had  no  authority  to  do 
otherwise.  The  commission  has  had  the  opportunity  to  con- 
sider every  aspect  of  the  case  upon  its  merits.  Assuming  that 
it  was  the  duty  of  the  company  to  have  kept  the  line  in  opera- 
tion at  any  expense  until  it  had  obtained  leave  to  discontinue 
it,  yet  if  the  facts  established  in  a  hearing  before  the  commis- 
sion showed  clearly  that  such  permission  must  necessarily  have 
been  granted  upon  request,  it  would  be  allowing  considet-a- 
tions  of  mere  form  to  prevail  over  those  of  substance  to  re- 
quire the  company  to  rebuild  the  line  as  a  prerequisite  to  the 
commission's  applying  the  law  to  the  facts  and  declaring 
that  it  had  then  the  right  to  remove  it.  Such  a  course  could 
result  in  no  practical  benefit  to  the  public,  and  is  not  necessary 
to  the  vindication  of  the  rule  that  no  change  in  service  may 
be  lawfully  made  without  the  consent  of  the  commission.  In 
the  Postal-Telegraph  case  the  court  did  not  make  an  unquali- 
fied order  for  the  reinstatement  of  the  abandoned  service; 
it  directed  the  issuance  of  a  writ  compelling  such  action  only 
in  case  the  defendant  should  omit  for  thirty  days  to  apply  to 
the  commission  for  leave  to  discontinue  the  service  there  in- 
volved. Here  such  a  provisional  order  is  unnecessary  because 
all  the  facts  affecting  the  duty  of  the  defendant  in  the  matter 
are  fully  before  the  court,  in  the  form  of  evidence  that  has 
already  been  considered  by  the  commission. 

3.  The  defendant  maintains  that  it  had  a  right  to  abandon 
the  practice  of  receiving  without  charge,  calls  from  Lone 
Elm  over  this  line  because  that  practice,  inasmuch  as  it  in- 
volved giving  free  service,  was  in  violation  of  the  statute  pro- 
hibiting discrimination  in  rates.  (Gen.  Stat.  1915,  §  8343.) 
The  plaintiff  argues  that  the  service  was  not  rendered  gratui- 
tously, but  was  a  part  of  the  benefit  the  individual  subscriber 
received  in  consideration  for  the  rental  he  paid,  the  advantage 
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to  the  local  exchange  consisting  in  the  increased  patronage 
which  presumably  resulted  therefrom.  The  infirmity  of  this 
reasoning  lies  in  the  facts  of  the  ,case.  The  Lone  Elm  ex- 
change contributed  nothing  to  the  building  or  maintenance 
of  the  line.  Its  subscribers  may  be  conceived  as  paying  it 
for  the  use  of  the  wire,  but  as  none  of  the  money  reached  the 
Bell  company,  the  owner  of  the  property  received  no  return. 
The  defendant  cannot  be  considered  as  receiving  a  revenue 
from  the  subscribers  to  the  Garnett  exchange,  because  accord- 
ing to  its  statement,  which  is  consistent  with  the  evidence, 
the  practice  referred  to  did  not  obtain  as  to  them.  The  service 
having  been  furnished  without  compensation  in  any  form 
was  in  violation  of  the  letter  and  spirit  of  the  statute,  and 
therefore  was  not  one  the  commission  could  require  to  be 
maintained. 

4.  So  far  as  the  Lone  Elm  exchange  is  concerned  the  con- 
troversy is  merely  over  the  rate  to  be  charged — ^the  difference 
between  ten  and  fifteen  cents  a  message.  Such  a  controversy 
has  no  real  relation  to  the  maintenance  of  the  line  in  question. 
The  fact  that  at  present  the  business  done  by  the  defendant 
between  Garnett  and  Lone  Elm  goes  over  the  wire  through 
lola  does  not  affect  the  matter.  So  long  as  the  service  is 
efficient — and  this  is  not  disputed — it  makes  no  difference  to 
the  public  whether  the  wire  used  follows  an  approximately 
straight  line  or  not.  The  situation  is  much  the  same  as 
though  the  defendant  had  built  a  new  (and  improved)  line 
directly  from  Garnett  to  Lone  Elm,  and  then  destroyed  the 
old  one.  There  is  no  complaint  of  its  facilities  for  handling 
all  business  between  these  points.  If  its  present  charge  is 
unreasonable  any  grievance  in  that  regard  can  be  remedied  as 
well  without  the  reestablishment  of  the  iron  circuit  as  with 
it — ^the  existence  or  nonexistence  of  an  additional  line  does 
not  affect  the  matter  at  all.  The  utilities  commission  is  given 
a  revisory  power  over  any  "practice  or  act  whatsoever,  re- 
lating to  any  service  performed"  by  a  public  utility.  (Gen. 
Stat.  1915,  §  8343.)  And  as  already  stated,  the  statute  forbids 
the  change  in  any  practice  pertaining  to  service  or  rates  with- 
out the  commission's  consent.  But  the  commission  has  no 
authority  to  control  the  action  of  a  utility  with  respect  to  de- 
tails or  methods  which  do  not  affect  the  results  produced — 
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the  service  actually  rendered — unless  means  are  employed 
which  are  in  themselves  objectionable  because  detrimental  to 
interests  that  are  under  the  protection  of  the  commission.  If 
a  telephone  company  substitutes  a  new  wire  for  an  old  one,  or 
a  copper  wire  for  a  less  serviceable  iron  one,  that  is  not  a 
change  of  practice  pertaining  to  the  service  to  which  the  com- 
mission can  rightfully  object.  And  the  substitution  of  a 
longer  line  of  communication  for  a  shorter  one  is  not  objec- 
tionable unless  the  eflBciency  of  the  service  is  impaired  or 
some  incidental  injury  results. 

These  cpnsiderations  require  the  refusal  of  the  writ  asked. 
To  avoid  a  possible  misunderstanding,  it  may  be  added  that 
it  does  not  follow  from  anything  here  decided  that  where  by 
mutual  arrangement  a  connection  has  been  established  be- 
tween two  or  more  local  exchanges,  by  which  their  subscribers 
are  brought  into  communication  with  each  other  without 
charge  other  than  such  as  is  included  in  the  payment  of  rent, 
such  service  may  be  discontinued  (or  that  an  additional 
charge  may  be  exacted  for  its  continuance)  without  the  con- 
sent of  the  utilities  commission. 

The  application  for  a  peremptory  writ  is  denied. 


No.  21,586. 

The  State  of  Kansas,  ex  rel.  Herbert  E.  Ramsey,  as  County 
Attorney,  etc.,  v.  The  City  op  Hutchinson  et  al..  De- 
fendants. 

SYLLABUS  BY  THE  COURT. 

1.  Quo  Warranto — Proper  Proceeding  to  Determine  Boundary  of  City, 
The  state  may  maintain  quo  warranto  agrainst  a  city  f oi*  the  purpose  of 
determining  its  true  boundary,  where  its  fault  consists  in  confining 
its  territorial  jurisdiction  within  too  narrow  limits,  as  well  as  where 
it  undertakes  to  extend  them  too  far. 

2.  City  Ordinance — Scope  of  Title — Boundaries  of  City,  By  virtue  of 
the  statutory  requirement  that  the  subject  of  an  ordinance  (of  a  city 
of  the  first  class)  shall  be  clearly  expressed  in  the  title,  the  portion  of 
an  ordinance  which  undertakes  to  exclude  territory  from  the  corporate 
limits  is  held  to  be  ineffective  because  the  only  purpose  expressed  in 
the  title  is  "extending  the  limits  of  the  city." 

3.  Boundaries  op  City — Petition  in  Quo  Warranto  Construed,  A  peti- 
tion in  quo  warranto  against  a  city,  charging  it  with  unlawfully  re- 
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fusing  to  exercise  jurisdiction  of  a  tract  of  land  within  the  corporate 
limits,  held  to  allege  by  fair  implication  that  such  tract  has  not  been 
excluded  from  the  city  unless  that  result  followed  from  the  adoption 
of  the  ordinance  referred  to. 

Original  proceeding  in  quo  warranto.  Opinion  filed  January 
12,  1918.    Demurrer  to  petition  overruled. 

Herbert  E.  Ramsey,  county  attorney,  F.  L.  Martin,  and  E.  T. 
Foote,  both  of  Hutchinson,  for  the  plaintiff. 

Walter  F.  Jones,  and  J.  S.  Simmons,  both  of  Hutchinson,  for 
the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  state  brings  an  action  in  the  nature  of  quo 
warranto  against  the  city  of  Hutchinson  for  the  purpose  of 
determining  whether  a  certain  tract  of  land  is  within  its  cor- 
porate boundaries.  Clay  township,  which  adjoins  the  city  at 
the  place  where  the  boundary  is  in  dispute,  is  also  made  a  de- 
fendant. The  petition  alleges  that  the  land  is  within  the  city, 
but  that  the  city,  as  well  ^s  the  township,  denies  jurisdiction 
over  it.  The  case  is  submitted  upon  the  city's  demurrer  to  the 
petition. 

1.  The  city  contends  that  quo  warranto  will  not  lie  to  cor- 
rect its  conduct  in  refusing  to  take  jurisdiction  of  the  tract  in 
dispute,  even  if  it  be  Under  a  legal  obligation  to  do  so.  Quo 
warranto  is  generally  recognized  as  the  proper  method  of 
seeking  relief  where  a  municipality  undertakes  to  exercise  con- 
trol over  disputed  territory.  (28  Cyc.  212 ;  23  A.  &  E.  Encycl. 
of  L.,  2d  ed.,  638.)  Here  the  situation  is  novel  in  that  the  city 
and  township  each  seeks  to  impose  upon  the  other  the  responsi- 
bility for  the  government  of  the  doubtful  territory.  This  atti- 
tude is  accounted  for  by  the  fact  that  an  accident  has  taken 
place  upon  a  highway  therein,  which  will  doubtless  result  in 
claims  for  damages  being  made  against  whichever  body  is 
charged  with  the  duty  of  maintaining  it.  A  question  as  to  the 
true  boundary  of  a  municipal  corporation  cannot  ordinarily  be 
raised  by  an  individual  {Topeka  v.  Divyer,  70  Kan.  244,  78 
Pac.  417;  Homer  v.  City  of  Atchison,  93  Kan.  557,  144  Pac. 
1010),  and  an  action  by  the  state  seems  the  appropriate  means 
of  settling  a  controversy  in  that  regard.    An  essential  part  of 
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a  municipality  is  the  territory  which  it  embraces.  A  city 
whose  boundaries  include  a  disputed  tract  cannot  be  precisely 
the  same  entity  as  one  whose  boundaries  exclude  it.  "Every 
extension  of  corporate  limits  to  include  new  territory  is  to  that 
extent  a  reorganization"  (Topeka  v.  Dwyer,  supra,  p.  247), 
and  so  a  change  of  boundaries  involves  in  a  certain  sense  the 
creation  of  a  new  corporation.  A  special  act  undertaking  to 
reduce  the  limits  of  a  city  has  been  held  to  be  void  because  it  is 
an  attempt  to  confer  corporate  power,  a  result  which  can  be 
accomplished  only  by  a  general  law.  (Gray  v.  Crockett,  30 
Kan.  138,  145,  1  Pac.  50.)  We  conclude  that  an  action  by  the 
state  against  a  city  to  determine  by  what  right  it  exercises 
corporate  powers  over  a  specified  territory  is  a  proper  proceed- 
ing by  which  to  determine  the  true  boundary  line,  whether  the 
alleged  fault  of  the  defendant  lies  in  extending  its  territorial 
jurisdiction  too  far,  or  in  confining  it  within  too  narrow  limits. 

2.  According  to  the  allegations  of  the  petition,  the  tract  in 
question  is  situated  within  the  boundaries  of  the  city  as  they 
were  established  up  to  1890.  On  August  8, 1914,  an  ordinance 
was  passed  which  was  described  in  its  title  as  one  extending 
the  city  limits.  It  undertook  to  define  by  course  and  distance 
the  new  boundary  line  in  the  vicinity  of  the  disputed  tract. 
There  was  some  repugnancy  of  calls  at  this  place,  but  a  part  of 
the  line  described  would  necessarily  lie  inside  of  the  boundary 
as  it  existed  in  1890.  The  plaintiff  contends,  and  the  conten- 
tion is  clearly  well  founded,  that  inasmuch  as  the  title  of  an 
ordinance  is  required  to  express  its  subject  (Gen.  Stat.  1915, 
§  1413),  any  part  of  this  one  which  undertakes  to  reduce  the 
territory  of  the  city  is  rendered  void  by  the  fact  that  the  title 
refers  only  to  an  extension  and  not  to  a  restriction  of  the 
limits. 

'3.  The  city  does  not  seem  to  controvert  this  proposition,  but 
argues  that  in  order  to  uphold  the  ordinance  we  should  pre- 
sume that  prior  to  its  adoption  the  boundaries  as  established 
in  1890  had  been  changed  to  conform  to  the  line  it  describes. 
The  petition  does  not  say  in  so  many  words  that  no  change  of 
boundary  was  made  between  1890  and  the  date  of  the  ordi- 
nance, but  we  think  it  must  be  regarded  as  doing  so  by  fair 
inference.  It  alleges  that  in  1890  the  limits  of  the  city  were 
defined  "as  at  present  constituted,''  and  that  prior  to  August  8, 
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1914,  "no  ordinance  had  ever  been  adopted"  changring  them. 
In  the  city's  brief  it  is  said  that  the  territory  could  have  been 
excluded  by  othdr  means  than  the  passage  of  an  ordinance — 
that  this  could  have  been  accomplished  by  ''any  one  of  several 
methods,"  which,  however,  are  not  pointed  out.  The  statute 
provides  for  excluding  tracts  from  cities  by  the  action  of  the 
board  of  county  commissioners  (Gen.  Stat.  1915,  §§  813,  814), 
but  when  this  is  done  the  change  is  required  to  be  recorded  by 
ordinance.  (Gen.  Stat.  1915,  §  819.)  An  earlier  statute  pro- 
vided for  changes  of  boundary  being  made  upon  the  order  of 
the  district  court,  but  was  held  to  be  unconstitutional.  (Hutch- 
inson V.  Leimbaeh,  68  Kan.  37,  74  Pac.  598.)  An  attempt  to 
ratify  acts  done  under  it  (Gen.  Stat.  1915,  §  820)  seems  open 
to  objection  as  special  legislation.  But  assuming  that  the  ter- 
ritory might  have  been  excluded  from  the  city  otherwise  than 
by  ordinance,  the  failure  of  the  petition  explicitly  to  deny  that 
such  action  had  taken  place  seems  inadvertent  rather  than 
studied.  We  interpret  the  pleading  as  meaning  that  the  tract 
in  controversy  has  never  been  excluded  from  the  city  unless 
this  resdlt  was  accomplished  by  the  adoption  of  the  ordinance 
of  1914.  No  injustice  can  result  to  the  city  from  this  interpre- 
tation. If  it  claims  that  such  change'has  actually  been  made  it 
can  readily  plead  the  affirmative  fact. 

The  demurrer  to  the  petition  is  overruled,  and  the  city  is 
allowed  thirty  days  from  this  date  in  which  to  file  an  answer, 
if  it  desires  to  do  so,  setting  out  specifically  any  proceedings 
upon  which  it  relies  as  having  effected  the  exclusion  of  the 
tract  in  question. 
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No.  21,601. 

In  re  Charles  Wright,  Petitioner. 

SYLLLABUS  BY  THE  COURT. 

INTERURBAN  RAILWAY — Local  Service  vnthin  City  Lindta — Control  of 
Utilities  Commission — Arrest  under  Void  Ordinance — Habeas  Cor- 
pus, The  Union  Traction  Company  operates  an  interurban  line  some 
ninety  miles  in  length  from  Nowata,  Okla.,  into  and  through  Coffey- 
ville,  L[idependence,  Cherryvale  and  Parsons  in  this  state,  all  under 
one  management  and  from  one  power  house.  Over  certain  branch 
tracks  in  th^  city  of  Independence  are  operated  four  cars  for  local 
service,  at  least  one  of  which  is  also  operated  over  about  three  miles  of 
its  main  track.  The  petitioner  was  arrested  for  violating  a  city  ordi- 
nance requiring  these  local  cars  to  run  to  a  given  point  on  the  main- 
line track  at  specified  times.  Held,  that  the  power  to  make  this  re- 
quirement rests  exclusively  with  the  public  utilities  commission. 

Original  proceeding  in  habeas  corpus.  Opinion  filed  Jan- 
uary 12,  1918.    Writ  allowed. 

John  J.  Jones,  of  Chanute,  and  Chester  Stevens,  of  Inde- 
pendence, for  the  petitioner. 

Walter  L.  McVey,  of  Independence,  for  the  respondents. 

The  opinion  of  the  court  was  delivei:ed  by 

West,  J. :  The  Union  Traction  Company  operates  an  inter- 
urban car  line  from  Nowata,  Okla.,  into  and  through  Coffey- 
ville.  Independence,  Cherryvale  and  Parsons  in  this  state,  and 
a  city  line  in  the  city  of  Independence  and  a  city  line  in  CofFey- 
ville,  all  directed  by  the  same  officers.  The  local  service  in 
Independence  covers  4.75  miles  of  branch  tracks,  and  3.3  milei^ 
of  the  main-line  track,  the  local  cars  being  four  in  number. 

The  petitioner  was  arrested  for  violating  an  ordinance  of 
Independence  requiring  the  company  to  operate  these  local 
cars  to  a  certain  place  and  at  certain  intervals,  and  claims  that 
his  restraint  is  unlawful  because  of  the  invalidity  of  such 
ordinance,  his  theory  being  that  the  public  utilities  commis- 
sion and  not  the  city  has  sole  control  over  the  operation  of  the 
traction  company's  cars.    This  is  the  only  question  in  the  case. 

In  1906  the  city  of  Independence  passed  ordinance  No.  496, 
granting  to  the  company — 

"A  franchise  to  cohstruct,  equip,  maintain  and  operate  an>  Interurban 
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Electric* Railway  and  Power  Plant  for  manufacturing,  furnishing  and 
distributing  light,  heat  and  power,  and  for  the  transportation  of  passen- 
gers and  the  carrying  of  freight,  mail  and  express  within,  through,  over 
and  along  the  streets  and  alleys  and  public  places  in  the  City  of  Indepen- 
dence, Kansas,  and  for  operating  such  Interurban  Railway  and  Power 
Plant  and  defining  the  duties,  rights  and  privileges  hereunder." 

This  ordinance  required,  among  other  things,  that  the  tracks 
should  be  laid  a  certain  way,  of  specified  material;  that  the 
poles  should  be  set  in  a  manner  therein  indicated,  and  kept 
painted ;  and  restrictions  were  made  as  to  the  hanging  of  the 
wires  and  the  equipping  of  the  railway ;  the  city  reserving  the 
right  "to  reasonably  regulate  by  ordinance  the  speed  of  cars 
within  the  limits  of  said  city."  The  company  was  required 
within  thirty  days  to  file  with  the  city  clerk  its  acceptance  in 
writing  of  the  provisions  of  the  ordinance,  duly  acknowledged, 
and  to  execute  a  bond  in  the  sum  of  $500  to  secure  the  con- 
struction and  completion  of  the  road  within  the  time  named  in 
the  ordinance.  In  1910  the  city  adopted  a  resolution  reciting 
that  the  company  had  filed  in  writing  its  election  to  extend  its 
line  of  interurban  railway  to  or  near  certain  industries  near 
the  city,  and  had  asked  the  mayor  and  commissioners  to  agree 
with  it  as  to  what  streets  or  portions  thereof  it  might  use  on 
which  to  extend  its  line  of  interurban  railway  accordingly, 
and  reciting  a  certain  agreement  as  to  this  matter,  and  then 
proceeding  to  the  effect  that  the  company  might  use  certain 
streets  therein  named  for  such  purpose — 

"over  and  across  which  to  build,  construct  and  extend  its  line  of  inter- 
urban railway,  the  same  to  be  built,  constructed  and  operated  under  and 
be  subject  to  all  the  terms  and  conditions  of  ordinance  No.  496/' 

The  company  operates  its  line,  running  through  the  cities 
mentioned,  as  a  unit,  the  main  office  being  at  CofFeyville,  Kan., 
and  the  power  plant  at  Independence,  which  supplies  the 
power  for  all  the  properties  of  the  company.  The  Indepen- 
dence service  here  involved  is  entirely  over  the  interurban 
line,  with  the  same  track,  trolley  poles,  and  power.  The  en- 
tire length  of  line,  including  sidings  and  switches  and  the  like, 
is  over  90  miles.  The  local  cars  do  not  make  connections  with 
the  interurban  cars.  The  bookkeeping  of  the  interurban  and 
local  lines  is  done  with  the  same  books  and  as  a  part  of  the 
same  system,  but  separate  accounts  are  kept.    The  electrical 
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engineer  testified  that  in  the  operation  no  separate  statement 
of  his  time  is  made  touching  the  city  service  separate  and  apart 
from  that  of  the  interurban  service.  He  was  asked  whether  if 
the  company  should  operate  a  car  every  thirty  minutes  from 
the  power  house  in  Independence  to  the  city  park  that  would 
interfere  with  the  city  service  in  Coff eyville,  and  he  answered 
that  the  system  is  so  arranged  that  if  more  load  is  had  than 
can  be  carried  the  parts  of  it  can  be  disconnected. 

"In  fact  it  will  automatically  be  disconnected  temporarily,  and  in  that 
case  the  cars  in  one  town  might  operate  and  the  other  cars  might  be 
operating  under  very  weak  power.  Or  in  case  of  line  trouble  down  this 
way  every  car  in  Coffe3mlle  might  be  entirely  stopped  and  the  cars 
might  be  running  at  normal  in  Independence." 

Section  1674  of  the  General  Statutes  of  1915  authorizes 
cities  of  the  second  class — 

''to  make  all  contracts,  and  do  all  other  acts  in  relation  to  the  property 
and  affairs  of  the  city  necessary  to  the  exercise  of  its  corporate  or  ad- 
ministrative powers." 

Cities  are  also  empowered  to  enact  all  such  ordinances>  rules 
and  regulations  not  inconsistent  with  the  laws  of  the  state  as 
may  be  expedient  for  maintaining  the  peace,  good  govern- 
ment, and  welfare  of  the  city  and  its  trade  and  commerce. 
(Gen.  Stat.  1915,  §  1704.) 

Section  825  of  the  General  Statutes  of  1915  gives  cities  of 
the  three  classes  power  to  issue  bonds  "for  the  purpose  of  pur- 
chasing, constructing  or  extending  .  .  .  heating  or  street- 
railway  or  telephone  service.'' 

Section  836  empowers  all  incorporated  cities  "into  or 
through  which  any  interurban  railroad  may  have  heretofore 
been  built,  or  into,  or  through  which  any  interurban  railroad 
may  propose  to  build  a  line  of  interurban  railroad,"  to  grant 
franchises  "upon  such  terms  and  conditions  as  such  city  may 
by  ordinance  prescribe."  This  was  enacted  in  1915,  and  hence 
was  not  in  force  when  the  franchise  in  this  case  was  granted, 
but  is  quoted  from  to  indicate  the  present  powers  of  the  city. 

Section  8330  defines  "common  carriers"  to  include  all  street 
railroads,  suburban  or  interurban  railroads,  and  all  persons 
and  associations  of  persons  operating  such  agencies  for  public 
use  in  the  conveyance  of  persons  or  property  within  this  state. 
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Section  8368  (§  40  of  the  utilities  act)  is  as  follows: 

"The  rights  and  remedies  given  by  this  act  shall  be  construed  as  cumu- 
lative of  all  other  laws  in  force  in  this  state  relating  to  common  carriers 
and  public  utilities,  and  shall  not  repeal  any  other  remedies  or  rights  now 
existing  in  this  state  for  the  enforcement  of  the  duties  and  obligations  of 
public  utilities  and  common  carriers  or  the  rights  of  the  public  utilities 
commission  to  regulate  and  control  the  same  except  where  inconsistent 
with  the  provisions  of  this  act." 

Section  8369  (§  41  of  the  utilities  act)  reads : 

"The  provisions  of  this  act  and  all  grants  of  power,  authority  and 
jurisdiction  herein  made  to  the  commissioners,  shall  be  liberally  con- 
strued, and  all  incidental  powers  necessary  to  carry  into  effect  the  pro- 
Visions  of  this  act  are  hereby  expressly  granted  to  and  conferred  upon 
the  commissioners." 

These  are  admonitions  to  give  full  practical  effect  both  to 
the  new  law  and  to  the  old  and  to  construe  each  liberally  and 
impartially. 

The  provisions  of  the  public  utilities  act  indicate  an  inten- 
tion to  clothe  the  commission  with  general  supervisory  powers 
over  the  operation  of  an  enterprise  like  that  of  the  traction 
company. 

Section  8329  (§  3  of  the  utilities  act)  reads: 

"The  power  and  authority  to  control  and  regulate  all  public  utilities 
and  common  carriers  situated  and  operated  wholly  or  principally  within 
any  city  or  principally  operated  for  the  benefit  of  such  city  or  its  people, 
shall  be  vested  exclusively  in  such  city,  subject  only  to  the  right  to  apply 
for  relief  to  said  public  utilities  commission  as  hereinafter  provided  in 
section  33  of  this  act." 

Section  8361  (§  33  of  the  utilities  act)  provides  that — ' 
"Every  municipal  council  or  commission  shall  have  the  power  and 
authority,  subject  to  any  law  in  force  at  the  time,  to  contract  with  any 
public  utility  or  common  carrier,  situated  and  operated  wholly  or  prin- 
cipally within  any  city  or  principally  operated  for  the  benefit  of  such  city 
or  its  people,  by  ordinance  or  resolution,  duly  considered  and  regularly 
adopted:  (1)  As  to  the  quality  and  character  of  each  kind  of  product  or 
service  to  be  furnished  or  rendered  by  any  public  utility  or  common  car- 
rier, and  the  maximum  rates  and  charges  to  be  paid  therefor  to  the 
public  utility  or  common  carrier  furnishing  such  product  or  service  within 
said  municipality,  and  the  terms  and  conditions,  not  inconsistent  with 
this  act  or  any  law  in  force  at  the  time  under  which  such  public  utility 
or  common  carrier  may  be  permitted  to  occupy  the  streets,  highways  or 
other  public  property  within  such  municipality.  (2)  To  require  and 
permit  any  public  utility  or  common  carrier  to  make  such  additions  or 
extensions  to  its  physical  plant  as  may  be  reasonable  and  necessary  for 
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the  benefit  of  the  public,  and  may  designate  the  location  and  nature  of 
such  additions  and  extensions  at  the  time  within  which  such  shall  be 
completed,  and  the  terms  and  conditions  under  which  the  ^ame  shall  be 
constructed." 

This  section  further  provides  that  upon  complaint  being 
made  that  the  ordinance  or  resolution  of  such  city  is  unreason- 
able the  public  utilities  commission  shall  act  as  a  sort  of  appeal 
board,  and  unless  its  recommendations  are  .followed  may  pro- 
ceed in  court  in  the  name  of  the  state  to  set  aside  such  ordi- 
nance or  resolution — 

''because  of  its  unreasonableness  or  illegality,  or  because  the  same  is  not 
for  the  promotion  of  the  welfare  and  best  interests  of  said  munici- 
pality.    ..." 

Other  features  of  the  legislative  situation  are  well  set  forth 
by  Mr.  Justice  Dawson  in  Street  Lighting  Co.  v.  Utilities  Com- 
mission, 101  Kan.  774,  169  Pac.  205.  v 

At  a  comparatively  recent  period  it  was  bitterly  complained 
that  public  service  corporations  controlled  the  municipalities, 
but  the  foregoing  steps  in  the  progress  of  legislation  demon- 
strate that  the  state  and  its  municipalities  now  control  these 
corporations.  The  seemingly  practical  arrangement  has  been 
made  by  the  legislature,  in  accordance  with  the  doctrine  of 
home  rule,  that  local  affairs  shall  be  under  the  control  of  local 
officers,  but  that  utilities  which  are  not  principally  confined  in 
their  operations  to  a  given  municipality  shall  be  under  the 
supervision  of  the  state  commission,  and,  as  indicated,  in  cer- 
tain cases  of  local  friction  the  state  commission  acts  first  in  a 
sort  of  appellate  capacity,  and  then  next,  if  necessary,  as  advo- 
cate for  the  complainants  by  a  proceeding  in  court.  The  prop- 
erty here  directly  involved  is  in  a^  physical  sense  purely  an 
interurban  road.  It  is  physically  impossible  to  separate  or  di- 
vide the  track  itself  into  one  for  local  and  another  for  through 
purposes.  There  is  no  question  that  for  all  through  purposes 
the  property  and  its  operation  come  within  the  exclusive  juris- 
diction of  the  state  board.  It  is  equally  clear  that  these  local 
cars  must  be  operated  so  as  not  to  impair,  impede,  or  destroy 
the  through  service. 

Let  it  be  understood  that  nothing  is  intended  or  attempted 
to  be  decided  now  except  the  sole  question  as  to  whether  the 
refusal  of  the  traction  company  to  comply  with  the  ordinance 
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is  within  the  exclusive  jurisdiction  of  the  city  commission  or 
that  of  the  public  utilities  commission.  No  question  affecting 
the  local  branch  lines  is  before  us. 

Giving  to  all  the  legislation  involved  the  liberal  construction 
expressly  required,  and  following  the  familiar  rule  to  give  each 
portion  thereof  its  intended  meaning,  the  conclusion  is  reached, 
and  the  court  holds,  that  the  failure  of  the  traction  company 
to  comply  with  the  ordinance  touching  the  times  and  place  at 
and  to  which  the  cars  in  question  shall  be  operated  over  the 
main-line  track  is  one  within  the  exclusive  jurisdiction  of  the 
public  utilities  commission. 

The  petitioner  having  been  convicted  on  the  theory  that  the 
city  commission  was  the  one  having  sole  jurisdiction,  it  follows 
that  his  retention  is  unlawful,  and  the  writ  is  granted. 


No.  21,603. 

The  First  National  Bank  of  Junction  City,  Plaintiff,  v. 
Rodger  Moon  et  al.,  as  Officials  of  Geary  County;  Samuel 
T.  Howe  et  al.,  as  Tax  Commissioners  of  the  St<ate  of  Kan- 
sas et  al..  Defendants. 

No.  21,218. 

The  Interstate  Mortgage  Trust  Company,  Appellant,  v. 
Fairfax  Barnes,  as  County  Clerk,  and  Nina  Woodford,  as 
County  Treasurer,  etc..  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Taxation — Banks  and  Loan  and  Investment  Companies — Tom  on 
Shares  of  Stock — Statute.  The  tax  contemplated  by  section  11236 
of  the  General  Statutes  of  1915,  relating:  to  taxation  of  national 
banks,  state  banks,  and  loan  or  investment  companies,  is  a  tax  on 
shares  of  stock  in  the  hands  of  stockholders,  and  not  a  tax  on  capital 
stock  or  assets,  the  property  of  the  corporation. 

2.  Same — Shares  of  Stock — Assessable  at  True  Value.  Shares  of  stock 
are  to  be  assessed  at  their  true  value,  which  may  or  may  not  coin- 
cide with  their  bookkeeping  value. 

3.  Same — Proper  Deductions  from  Value  of  Shares  of  Stock.  The  as- 
sessed value  of  real  estate  grenerally,  and  not  merely  the  banking 
house  or  office  building,  and  real  estate  representing  an  investment 
of  original  capital  stock,  may  be  deducted  from  the  value  of  shares 
of  stock. 
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4.  Same — No  Deductions  for  Real  Estate  Owned  in  Other  States,  No  / 
deduction  may  be  made  for  real  estate  in  other  states  owned  by  state  / 
banks,  national  banks,  or  loan  or  investment  companies.  ' 

5.  Same? — Limit  of  Deductions  from  Value  of  Shares  of  Stock.  In  th^ 
case  of  state  banks,  the  deduction  on  account  of  real  estate  necessary 
for  the  convenient  transaction  of  business,  including  furniture  and 
fixtures,  may  not  exceed  the  value  of  the  real  estate  which  the  bank 
has  capacity  to  hold  for  that  purpose. 

6.  Same.     The  limitation  stated  in  the  preceding  paragraph  does  not 
apply  to  national  banks  or  loan  or  investment  companies. 

7.  Same — Improper  Dedv/ition  from  Assessed  Value  of  Shares  of  Stock, 
No  deduction  from  the  assessed  value  of  shares  of  stock  of  banks  can 
be  made  on  account  of  real  estate  acquired  in  the  ordinary  trans- 
action of  business,  which  is  retained  beyond  the  periods  limited  by 
the  state  and  federal  laws  for  holding  such  real  estate. 

8.  Same — Classification  of  Banks  with  Loan  and  Investment  Companies 
Reasonable,  The  classification  of  loan  or  investment  companies  with 
state  and  national  banks  for  purposes  of  taxation  is  a  reasonable 
classification,  which  does  not  infringe  the  constitutional  requirement 
that  taxes  shall  be  assessed  and  levied  at  a  uniform  and  equal  rate. 

9.  Same — Rule  Prohibiting  Deduction  of  Value  of  Real  Estate  in  For- 
eign State — No  Infringement  of  Constitution,  The  prohibition  upon' 
deducting  from  the  value  of  shares  of  stock  of  state  banks  and  loan 
or  investment  companies  the  value  of  real  estate  situated  in  a  foreign 
state  does  not  infringe  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States. 

10.  Same — Not  Double  Taxation,  The  prohibition  does  not  result  in, 
double  taxation  by  this  state. 

11.  Same — State  Tax  Commission — Assessments  Properly  Made,  Con- 
duct of  the  state  tax  commission  in  arriving  at  the  true  value  of 
shares  of  stock,  not  fraudulent  or  so  arbitrary  or  capricious  as  to 
amount  to  fraud,  is  not  subject  to  review  by  the  courts. 

Case  No.  21,603.  Origrinal  proceeding  in  mandamus.  Opin- 
ion filed  January  12,  1918.  Writ  allowed  in  part  and  denied 
in  part. 

/.  V.  Humphrey,  and  Arthur  S.  Humphrey,  both  of  Junction 
City,  for  the  plaintiff. 

S.  M.  Brewster,  attomey-general,  S.  N.  Hawkes,  John  L, 
Hunt,  assistants  attorney-general,  W.  E.  Ziegler,  of  Coffey- 
ville,  W.  N.  Banks,  O.  L.  O'Brien,  both  of  Independence, 
Donald  Muir,  of  Anthony,  L.  B.  Morris,  of  Junction  City, 
H.  L.  McCune,  R.  B.  CaldweU,  and  Blatchford  Downing,  all  of 
Kansas  City,  Mo.,  for  the  defendants. 
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Case  No.  21,218.  Appeal  from  Labette  district  court; 
Elmer  C.  Clark,  judge.  Opinion  filed  January  12,  1918. 
Affirmed. 

E.  L.  Burton,  George  F.  Burton,  and  W.  A.  Disch,  all  of  Par- 
sons, for  the  appellant. 

C.  E.  Pile,  and  L.  E.  Goodrich,  both  of  Parsons,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  These  actions  involve  controversies  between 
state  banks,  national  banks,  and  a  loan  company,  on  one  side, 
and  taxing  officials  on. the  other.  The  controversies  relate  to 
the  assessment  of  shares  of  stock  of  the  institutions  named, 
and  the  deductions  to  be  made  from  such  assessments  on  ac- 
count of  investments  in  real  estate  in  Kansas  and  other  states. 
With  the  exception  of  some  minor  matters,  the  questions  pre- 
sented must  be  solved  by  an  interpretation  of  the  tax  laws  of 
the  state,  considered  in  connection  with  other  laws,  including 
statutes  of  the  United  States.  The  questions  are  of  such  char- 
acter that  they  may  be  apprehended  without  a  r6sum6  of  the 
pleadings.  An  abstract  of  the  pertinent  laws  is  appended  to 
this  opinion.  For  convenience  in  reference,  numbers  in  brack- 
ets have  been  prefixed  to  each  subdivision  of  section  11236  of 
the  General  Statutes  of  1915  which  relates  to  a  distinct  sub- 
ject.   This  section  will  be  designated,  for  brevity,  the  tax  law. 

The  first  question  to  be  determined  is :  What  is  the  precise 
subject  of  taxation  reached  by  the  tax  law? 

The  first  subdivision  of  the  tax  law  provides  that  "stock- 
holders'' of  state  and  national  banks  and  of  loan  or  investment 
companies  shall  be  assessed  and  taxed  "on  the  true  value  of 
their  shares  of  stock."  The  second  subdivision  requires  a  re- 
turn to  be  made,  by  a  designated  officer  of  the  corporation,  of 
"the  amount  and  value  of  stock'*  held  by  each  stockholder,  to- 
gether with  "the  value  of  any  undivided  profit  or  surplus."  The 
third  subdivision  requires  the  corporation  to  pay  the  tax  "as- 
sessed upon  said  stock  and  undivided  profits  or  surplus,"  and 
gives  the  bank  a  "lien  thereon,"  but  reserves  a  remedy  against 
the  stockholder.  The  fourth  subdivision  authorizes  a  deduc- 
tion on  account  of  "capital  stock"  invested  in  real  estate,  to  be 
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made  "from  the  original  assessment  of  the  paid-up  capital 
stock."  The  fifth  subdivision  provides  that  bank  stock  and  in- 
vestment or  loan  company  "stock  or  capital"  shall  not  be  as- 
sessed at  a  higher  rate  than  other  property.  The  sixth  sub- 
division makes  the  act  applicable  to  certain  mutual  insurance 
companies.  The  seyenth  subdivision  provides  that  the  assets, 
moneys,  and  credits  of  mutual  insurance  companies  shall  be 
subject  to  assessment  and  taxation.  The  first  five  subdivisions 
refer  to  state  banks,  national  banks,  and  loan  companies.  The 
sixth  and  seventh  subdivisions  refer  to  mutual  insurance  com- 
panies, and  in  what  follows,  the  sixth  and  seventh  subdivisions 
will  be  omitted  from  consideration,  unless  specifically  men- 
tioned. 

It  is  not  strange  that  this  Joseph's  coat  piece  of  legislation 
should  be  confusing  to  taxing  ofiScers,  especially  those  to  whom 
the  invisible,  intangible  entity  called  a  corporation  is  still  an 
enigma,  and  should  be  confusing  to  corporate  officers  and  stock- 
holders. It  affords  fine  opportunity  for  legal  dialectics  and  dis- 
cursion.  The  fact  is,  the  statute  was  the  product  of  necessity, 
which  limited  the  subject  of  taxation  to  shares  of  stock  as  the 
property  of  stockholders. 

In  the  case  of  state  banks,  capital  stock  is  the  fund  contrib- 
uted by  the  stockholders  to  start  the  bank.  It  must  not  be  less 
than  a  prescribed  sum.  It  must  be  fully  subscribed  before  a 
charter  can  be  taken  out,  and  the  subscriptions  must  be  paid 
in  cash  before  a  certificate  authorizing  the  bank  to  engage  in 
business  can  be  obtained  from  the  bank  commissioner.  The 
fund  is  divided  into  shares  of  one  hundred  dollars  each.  Bach 
stockholder's  subscription  is  of  a  certain  number  of  shares, 
and  certificates,  called  certificates  of  stock,  are  issued  to  stock- 
holders to  evidence  ownership  of  their  shares.  The  original 
fund,  called  capital  stock,  can  neither  be  increased  nor  dimin- 
ished, except  under  prescribed  conditions  and  according  to  pre- 
scribed formalities.  When  paid  in  by  the  stockholders,  the 
money  belongs  to  the  bank.  On  the  books  of  the  bank  the  cash 
account  is  debited,  and  the  money  is  the  property  of  the  corpo- 
ration, the  same  as  if  the  corporation  were  a  natural  person. 
The  bank  is  managed  and  controlled  by  a  board  of  directors, 
and  the  stockholders  have  no  voice  in  its  business  affairs. 
22—102  Kan. 
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When  the  corporation  begins  doing  business  it  has  no  money 
or  property  except  the  cash  paid  in  on  subscriptions  to  capital 
stock.  The  corporation  buys  a  banking  house  with  some  of  the 
money.  The  banking  house  is  not  capital  stock.  It  is  simply 
property  purchased  with  money  of  the  bank.  The  corporation 
proceeds  to  do  a  general  banking  business,  and  acquires  notes 
and  other  instruments  representing  loans,  acquires  bonds, 
stocks,  mortgages  and  other  securities,  and  acquires  real  estate 
and  various  other  kinds  of  property.  All  this  property  belongs 
to  the  bank.  The  stockholders  have  no  proprietorship  in  it  or 
proprietary  dominion  over  it.  The  property  thus  acquired, 
credits  of  various  kinds,  and  cash  and  cash  items  in  the  vault, 
constitute  the  bank's  assets  or  resources,  sometimes  spoken  of 
in  an  economic  way  as  its  capital.  They  have  all  been  acquired 
through  the  uses  to  which  the  original  capital  stock  and  its  prod- 
ucts have  been  put,  but  they  are  not  capital  stock.  Capital 
stock  is  still  and  always  the  original  fund  subscribed  by  the 
stockholders  at  the  inception  of  the  organization,  and  stands 
as  a  liability  on  the  books  of  the  bank,  instead  of  as  an  asset. 
The  bank  makes  some  money.  Profits  belong  to  the  corporation, 
and  can  be  disposed  of  by  the  board  of  directors  only ;  not  by 
the  stockholders.  The  stockholders  have  no  property  in  profits 
until  the  directors  have  declared  a  dividend.  In  order  to  create 
a  fund  to  meet  imforeseen  contingencies  and  unusual  losses, 
the  bank  does  not  distribute  all  the  profits  among  the  stock- 
holders, but  retains  some  of  them.  The  f  imd  so  created  is  des- 
ignated surplus.  Profits  not  set  aside  as  surplus  or  distributed 
in  dividends  are  undivided  profits.  Surplus  and  undivided 
profits  are  the  property  of  the  bank.  As  the  names  indicate, 
they  are  not  capital  stock,  but  are  something  besides  capital 
stock.  After  paying  for  the  number  of  shares  of  capital  stock 
which  he  has  subscribed,  the  stockholder's  right  to  claim  money 
or  property  from  the  bank  and  its  business  is  limited  to  shar- 
ing in  such  dividends  as  may  be  declared  by  the  board  of  direc- 
tors out  of  profits,  and  to  sharing  in  the  distribution  of  the 
assets  of  the  bank  when  it  winds  up  its  affairs,  after  depositors 
and  all  other  creditors  have  been  satisfied.  This  right  attaches 
to  and  is  proportionate  to  the  number  of  shares  of  capital  stock 
which  the  stockholder  owns.  His  shares  are  his  personal  prop- 
erty, and  they  may  be  bought  and  sold  as  other  personal  prop- 
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erty,  by  the  observance  of  certain  formalities.  They  may  be 
willed  away,  and  in  case  of  intestacy  pass  to  his  administrator 
as  a  part  of  his  personal  estate.  He  cannot  sell  or  will  away 
any  part  of  the  money  or  property  which  ^belongs  to  the  corpo- 
ration. 

The  foregoing  explanation  will  serve  quite  as  well  for  na- 
tional banks  and  loan  companies  as  for  state  banks.  It  is  as 
simple  and  as  elementary  as  it  can  be  made,  so  much  so  that  it 
seems  extraneous  to  a  judicial  opinion.  It  may  be  helpful,  how- 
ever, to  inexperienced  assessors,  county  clerks,  and  county 
boards  of  equalization,  and  perhaps  others.  There  are  indi- 
cations that  the  legislative  mind  was  not  perfectly  clear  on 
the  subject. 

The  state  was  admitted  into  the  Union  before  the  national 
bank  act  was  passed  by  congress.  Article  11  of  the  state  con- 
stitution was  devoted  to  finance  and  taxation,  and  section  2  of 
that  article  provided  that  the  property  of  a  bank,  its  notes, 
bills  discounted  or  purchased,  moneys  loaned,  and  all  other 
property,  effects,  or  dues  of  every  description,  without  deduc- 
tion, should  be  taxed.  The  first  tax  law  was  framed  according 
to  that  theory.  (Laws  1860,  ch.  114,  Compiled  Laws  1862,  ch. 
197.)  The  exigencies  of  the  civil  war  led  to  the  creation  of 
the  national  banking  system.  The  purpose  was  to  supply  a 
market  for  government  bonds  and  provide  a  safe  and  elastic 
system  of  national  currency  issued  on  the  security  of  such 
bonds.  Government  bonds  were  not  taxable,  the  national 
banks  were  federal  agencies,  exempt  from  taxation  except  so 
far  as  congress  waived  the  exemption,  and  the  first  act,  passed 
on  February  25,  1863,  contained  no  provision  for  state  taxa- 
tion. Such  a  provision  was  added  by  congress  in  1864,  and 
appears  as  section  5219  of  the  Revised  Statutes  of  the  United 
States.  Concerning  this  act  the  supreme  court  of  the  United 
States  has  said  (italics  employed  for  emphasis)  : 

"This  section,  then,  of  the  revised  statutes  is  the  measure  of  the 
power  of  a  state  to  tax  national  banks,  their  property  or  their  fran- 
chises. By  its  unambiguous  provisions  the  power  is  confined  to  a  taxa- 
tion of  the  shares  of  stock  in  the  names  of  the  shareholders  and  to  an  as- 
sessment of  the  real  estate  of  the  bank.  Any  state  tax  therefore  which 
is  in  excess  of  and  not  in  conformity  to  these  requirements  is  void." 
{Oi(fensboro  National  Bank  v.  Owensboro,  173  U.  S.  664,  669.) 

The  result  of  the  congressional  legislation  was  to  prevent 
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application  to  national  banks  of  state  legislation  taxing  bank 
property  other  than  real  estate.  In  New  York  state  banks 
were  taxed  on  their  capital.  An  act  was  passed  taxing  shares 
of  national  bank  stock  to  the  stockholders.  The  act  did  not, 
however,  tax  the  shares  of  state  banks  to  the  stockholders. 
The  act  was  held  void  because  it  discriminated  in  favor  of 
stockholders  of  state  banks,  notwithstanding  the  fact  that 
state  banks  were  taxed  on  their  capital.  In  the  opinion  the 
supreme  court  of  the  United  States  said : 

''The  banks  of  the  state  are  taxed  upon  their  capital;  and  although 
the  act  provides  that  the  tax  on  the  shares  of  the  national  banks  shall 
not  exceed  the  par  value,  yet,  inasmuch  as  the  capital  of  the  state  banks 
may  consist  of  the  bonds  of  the  United  States,  which  are  exempt  from 
state  taxation,  it  is  easy  to  see  that  this  tax  on  the  capital  is  not  an 
equivalent  for  a  tax  on  the  shares  of  the  stockholders. 

''The  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the  bank.  The 
corporation  is  the  legal  owner  of  all  the  property  of  the  bank,  real  and 
personal ;  and  within  the  powers  conferred  upon  it  by  the  charter,  and  for 
the  purposes  for  which  it  was  created,  can  deal  with  the  corporate  prop- 
erty as  absolutely  as  a  private  individual  can  deal  with  his  own.  This 
is  familiar  law,  and  will  be  found  in  every  work  that  may  be  opened  on 
the  subject  of  corporations.  A  striking  exemplification  may  be  seen 
in  the  case  of  Queen  v.  Amovd  [9  Adolphus  &  Ellis,  New  Series,  806]. 
The  question  related  to  the  registry  of  a  ship  owned  by  a  corporation. 
Lord  Denman  observed:  'It  appears  to  me  that  the  British  corporation 
is,  as  such,  the  sole  owner  of  the  ship.  The  individual  members  of  the 
corporation  are  no  doubt  interested  in  one  sense  in  the  property  of  the 
corporation,  as  they  may  derive  individual  benefits  from  its  increase,  or 
loss  from  its  decrease;  but  in  no  legal  sense  are  the  individual  members 
the  owners.' 

"The  interest  of  the  shareholder  entitles  him  to  participate  in  the  net 
profits  earned  by  the  bank  in  the  employment  of  its  capital,  during  the 
existence  of  its  charter,  in  proportion  to  the  number  of  his  shares;  and, 
upon  its  dissolution  or  termination,  to  his  proportion  of  the  property 
that  may  remain  of  the  corporation  after  the  payment  of  its  debts.  This 
is  a  distinct  independent  interest  or  property,  held  by  the  shareholder  like 
any  other  property  that  may  belong  to  him.  Now,  it  is  this  interest 
which  the  act  of  congress  has  left  subject  to  taxation  by  the  states,  under 
the  limitations  prescribed."  (Van  Allen  v.  The  Asseaaors,  70  U.  S. 
[3  Wall.]  673,  581,  683,  684.) 

The  result  in  Kansas  was  that  the  legislature  was  obliged 
to  conform  the  bank-tax  law  to  the  federal  law,  in  order  to 
avoid  taxing  the  state's  own  banks  out  of  existence.  They 
could  not  compete  with  national  banks,  if  stockholders  were 
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taxed  on  the  full  value  of  their  shares,  and,  in  addition,  the 
bank  were  taxed  on  all  its  property.  Full  equality  between 
state  and  national  banks  was  finally  accomplished  by  the  tax- 
law  revision  of  1876.  (Laws  1876,  ch.^34,  §22.)  The  law 
was  given  its  present  form  by  the  inclusion  of  loan  companies 
and  certain  mutual  insurance  companies  in  1891.  (Laws 
1891,  ch.  84,  §  1.) 

The  distinction  between  the  class  of  property  owned  by 
stockholders  known  as  shares  of  stock,  and  the  class  of  prop- 
erty owned  by  the  corporation  called  capital  stock,  and  some- 
times called  capital,  has  always  been  recognized  and  enforced 
by  the  supreme  court  of  the  United  States.  Its  decisions  are 
authoritative  because  of  the  legislative  purpose  to  conform  the 
tax  law  to  the  requirements  of  the  federal  law.  A  specious 
argument  frequently  advanced  is  that  the  shares  of  stock  rep- 
resent the  capital  stock,  which  in  turn  represents  the  property 
of  the  corporation,  so  that  a  tax  return  of  shares  by  the  stock- 
holders, or  the  corporation  for  them,  and  a  return  of  capital 
stock  or  property  by  the  corporation,  accomplish  the  same  end, 
but  by  different  methods.  The  fallacy  of  this  argument  is  ex- 
posed by  the  decision  in  the  case  of  People  v.  The  Commis- 
sioners,  71  U.  S.  (4  Wall.)  244.  The  capital  of  a  national  bank 
consisted  of  $100,000,  which  was  all  invested  in  United  States 
securities,  exempt  from  taxation.  In  assessing  the  shares  of 
stock  to  stockholders  the  assessor  valued  them  at  par,  and 
made  no  deduction  on  account  of  the  exempt  character  of  the 
securities  in  which  the  bank  had  invested  all  its  capital.  A 
stockholder  contested  the  assessment.  The  assessment  was 
sustained  on  the  authority  of  the  decision  in  the  case  of  Van 
Allen  V.  The  Assessors,  supra.  If  the  bank  itself  had  been 
taxed  the  exemption  would  have  been  allowed. 

In  the  case  of  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134, 
the  ownership  of  surplus  was  considered.  The  charter  of  a 
state  bank  provided  for  a  tax  on  each  share  of  capital  stock, 
in  lieu  of  all  other  taxes.  A  subsequent  statute  undertook  to 
tax  the  bank's  surplus.  It  was  contended  the  statute  violated 
the  obligation  of  the  contract  expressed  in  the  charter.  In  the 
opinion  it  was  said : 

"In  Tennessee  v.  Wkitworth,  117  U.  S.  129,  at  page  186,  Mr.  Chief 
Justice  Waite,  in  delivering  the  opinion  of  the  court,  says:   'That  in  cor- 
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porations  four  elements  of  taxable  value  are  sometimes  found.  First, 
the  franchise;  second,  the  capital  stock  in  the  hands  of  the  corporation; 
third,  the  corporate  property;  and,  fourth,  the  shares  of  capital  stock  in 
the  hands  of  the  individual  stockholders.' 

"The  surplus  belonging  to  this  bank  is  'corporate  property,*  and  is 
distinct  from  the  capital  stock  in  the  hands  of  the  corporation.  .  .  . 
Recognizing,  as  we  do,  that  there  is  a  different  property  in  that  which  is 
described  as  capital  stock  from  that  which  is  described  as  corporate  prop- 
erty other  than  capital  stock,  and  remembering  the  necessity  there  is  for 
a  clear  expression  of  the  intention  to  exempt  before  the  exemption  will 
be  granted,  we  must  hold  that  the  surplus  has  not  been  granted  exemp- 
tion by  the  clause  contained  in  the  charter  under  discussion.  The  very 
name  of  surplus  implies  a  difference.  There  is  capital  stock,  and  there  is 
a  surplus  over,  above  and  beyond  the  capital  stock,  which  surplus  is  the 
property  of  the  bank  until  it  is  divided  among  stockholders."  (Bank  of 
Commerce  v,  Tennessee,  161  U.  S.  134,  147.) 

Considered  in  the  light  of  its  origin,  and  of  its  clear  purpose 
to  place  state  banks  and  loan  companies  on  the  same  basis  for 
taxation  as  national  banks,  the  tax  law  becomes  easy  of  inter- 
pretation, notwithstanding  the  loose  phraseology  employed. 
It  would  not  be  possible  to  levy  a  valid  tax  on  the  capital  stock, 
the  surplus,  the  undivided  profits,  or  other  property  of  a  na- 
tional bank,  because  of  the  restrictions  contained  in  the  federal 
law.  Consequently  an  intention  to  tax  property  of  that  char- 
acter to  state  banks  or  loan  companies  cannot  be  imputed  to 
the  legislature.  Neither  may  stockholders  be  taxed  on  prop- 
erty which  belongs  to  the  bank  and  not  to  them,  and  the  re- 
sult is,  the  subject  of  taxation  stated  in  the  first  subdivision 
of  the  tax  law  is,  shares  of  stock  belonging  to  stockholders. 

The  purpose  of  the  list  of  stockholders  required  by  the  sec- 
ond subdivision  of  the  tax  law  is  obvious.  The  stockholders 
are  the  persons  taxed;  not  the  bank  or  loan  company.  The 
statement  of  the  amount  and  value  of  stock  held  by  each  stock- 
holder, together  with  the  value  of  any  undivided  profits  or  sur- 
plus, is  designed  to  facilitate  the  work  of  the  taxing  oflicers. 
The  third  subdivision  makes  the  bank  or  loan  company  a  re- 
sponsible agent  for  the  collection  of  the  taxes  due  from  the 
shareholders.  The  "tax  assessed  upon  said  stock  and  undi- 
vided profits  or  surplus,^'  which  the  corporation  is  required  to 
pay,  is  not  any  tax  on  stock,  undivided  profits,  or  surplus,  be- 
cause no  such  tax  has  been  assessed.  The  tax  is  a  tax  on  shares 
of  stock,  the  personal  property  of  the  stockholders.    The  "lien 
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thereon"  given  the  corporation  to  reimburse  it  for  payment  of 
the  tax  is  not  a  lien  on  stock,  surplus,  and  undivided  profits. 
The  corporation  already  owns  these  in  its  own  right.  The  lien 
is  on  the  property  of  the  shareholders — ^their  shares  of  stock. 
This  method  of  collecting  taxes  due  from  stockholders  was  dis- 
cussed in  the  case  of  National  Bank  v.  Commonwealth^  76  U.  S. 
(9  Wall.)  353,  where  the  court  said: 

"A  very  nice  criticism  of  the  proviso  to  the  41st  section  of  the  national 
bank  act,  which  permits  the  states  to  tax  the  shares  of  such  bank,  is  made 
to  us  to  show  that  the  tax  must  be  collected  of  the  shareholder  directly, 
and  that  the  mode  we  have  been  considering  is  by  implication  forbidden. 
But  we  are  of  opinion  that  while  congrress  intended  to  limit  state  taxation 
to  the  shares  of  the  bank,  as  distinguished  from  its  capital,  and  to  provide 
against  a  discrimination  in  taxing  such  bank  shares  unfavorable  to  them, 
as  compared  with  the  shares  of  other  corporations,  and  with  other  mon- 
eyed capital,  it  did  not  intend  to  prescribe  to  the  states  the  mode  in  which 
the  tax  should  be  collected.  The  mode  under  consideration  is  the  one 
which  congress  itself  has  adopted  in  collecting  its  tax  on  dividends,  and 
on  the  income  arising  from  bonds  of  corporations.  It  is  the  only  mode 
which,  certainly  and  without  loss,  secures  the  payment  of  the  tax  on  all 
the  shares,  resident  or  nonresident;  and,  as  we  have  already  stated,  it  is 
the  mode  which  experience  has  justified  in  the  New  England  states  as  the 
most  convenient  and  proper,  in  regard  to  the  numerous  wealthy  corpora- 
tions of  those  states.  It  is  not  to  be  readily  inferred,  therefore,  that 
congress  intended  to  prohibit  this  mode  of  collecting  a  tax  which  they  ex- 
pressly permitted  the  states  to  levy."     (p.  363.) 

The  next  question  is :  By  what  standard  shall  stockholders 
be  assessed  and  taxed  on  their  shares  of  stock? 

The  first  subdivision  of  the  tax  law  states  the  standard — 
"the  true  value."  The  president,  cashier  or  managing  officer 
of  the  corporation  submits  a  list  of  the  stockholders.  An- 
nexed to  the  names  is  a  statement  of  the  amount  of  stock,  num- 
ber of  shares  and  value  of  the  stock  held  by  each.  That 
accounts  for  the  capital  stock.  A  further  statement  is  made  of 
the  amount  carried  to  surplus  and  the  amount  of  undivided 
profits,  shown  by  the  books  of  the  bank.  If  capital  stock  should 
be  $100,000,  surplus  $45,000,  and  undivided  profits  $5,000,  the 
book  value  of  each  share  of  $100  would  be  $150.  That  might 
or  might  not  be  the  true  value.  There  may  be  two  banks  on 
opposite  sides  of  the  same  street,  with  the  same  capital  stock 
and  the  same  surplus.  The  true  value  of  a  share  of  the  stock  of 
one  may  be  $200,  while  the  true  value  of  a  share  of  stock  of  the 
other  may  be  less  than  par.    The  value  of  all  tangible  assets  of 
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^very  kind,  including  the  value  of  all  real  estate  owned,  should 
be  considered.  Intangible  elements  of  value— rights,  privi- 
leges, good  will,  capacity  and  opportunity  to  achieve  financial 
success,  results  of  past  business  and  the  outlook  for  the 
future — should  be  considered.  In  a  word,  the  entire  potenti- 
ality of  the  corporation  to  profit  by  the  exercise  of  its  corporate 
franchises  should  be  taken  into  account. 

The  next  question  is :  From  what  assessed  value  shall  a  de- 
duction be  made  on  account  of  investments  in  real  estate? 

The  tax  law  says  the  deduction  shall  be  "from  the  original 
assessment  of  the  paid-up  capital  stock  of  said  corporation.'^ 
This  is  an  impossibility.  No  assessment,  original  or  otherwise, 
of  the  paid-up  capital  stock  is  provided  for,  and  no  such  assess- 
ment is  made.  For  Ihe  reasons  stated  above,  the  meaning  is, 
the  deduction  is  to  be  made  from  the  total  valuation  of  all  the 
shares  of  stock  belonging  to  all  the  stockholders.  To  ascertain 
the  personal  liability  of  an  individual  stockholder,  the  remain- 
der should  be  divided  by  the  whole  number  of  shares,  and  the 
quotient  multiplied  by  the  number  of  shares  which  he  owns. 

The  next  question  is :  What  deductions  on  account  of  invest- 
ments in  real  estate  may  be  made?  This  is  a  compound  ques- 
tion. 

The  tax  law  specifies  real  estate  held  by  fee-simple  title. 
This  means  full  and  unconditional  ownership  in  fact.  Should 
real  estate  be  taken  in  satisfaction  of  a  debt,  it  would  make 
no  difference  that  title  was  taken,  for  convenience,  in  the 
name  of  some  oflicer  or  employee  of  the  corporation.  If  a 
deed  should  be  given  the  corporation  in  payment  of  a  debt, 
it  would  make  no  difference  that  the  deed  was  withheld  from 
record,  and  the  debt  carried  on  the  books  of  the  bank  as  an 
obligation  of  the  debtor.  The  real  estate  would  belong  to  the 
bank  by  title  in  fee  simple,  within  the  meaning  of  the  law. 
Real  estate  deeded  to  the  bank  by  warranty  deed,  but  in  fact 
for  security  only,  would  not  be  held  by  title  in  fee  simple. 

The  bank  act  (sections  514  and  568  of  the  General 
Statutes  of  1915,  with  their  amendments)  limits  the  value 
of  the  banking  house,  furniture  and  fixtures  which  a  state 
bank  may  own  to  not  more  than  one-third  of  its  capital  stock, 
now  one-third  of  its  capital  stock  and  surplus.  The  purpose 
of  the  limitation  was  to  put  a  stop  to  the  expenditure  of  bank 


Digitized  by 


Google 


Vol,  102. JANUARY  TERM,  1918. 345 

Bank  v.  Geary  County,  ^ 

funds  in  the  erection  and  extravagant  furnishing  of  Grecian 
temples  for  the  housing  of  state  banks.  The  court  is  of  the 
opinion  the  tax  law  should  be  construed  in  connection  with 
this  limitation  on  the  capacity  of  state  banks  to  hold  real 
estate,  and  that  no  deduction  should  be  made  on  account  of 
banking  house,  furniture  and  fixtures  in  excess  of  the  limited 
value.  The  federal  statute  (Revised  Statutes,  §  5137)  con- 
tains no  such  limitation  on  the  capacity  of  national  banks, 
and  the  corporation  law  contains  no  such  limitation  on  the 
capacity  of  loan  companies.  The  disability  imposed  on  state 
banks  does  not  affect  them,  and  they  are  at  liberty  to  deduct 
the  full  value  of  real  estate  of  the  character  under  consider- 
ation. 

The  state  and  federal  bank  acts  limit  the  length  of  time 
that  real  estate  acquired  in  the  ordinary  transaction  of  busi- 
ness may  be  held.  No  deduction  can  be  made  on  account  of 
real  estate  held  beyond  the  prescribed  period.  At  the  explo- 
ration of  such  period,  real  estate  should  have  been  either 
converted  into  assets  which  may  not  be  deducted,  or  else 
charged  off. 

An  ingenious  argument  is  made  to  the  effect  that  under  the 
provisions  of  subdivision  four  of  the  tax  law  the  value  of  no 
real  estate  may  be  deducted  except  that  into  which  the  original 
fund  derived  from  payments  of  subscriptions  to  capital  stock 
has  gone.  The  argument  assumes  that  the  term  capital  stock 
was  used  by  the  legislature  according  to  its  true  signification. 
It  has  already  been  shown  that  the  same  term  used  in  the  con- 
cluding portion  of  the  same  sentence  cannot  bear  that  signifi- 
cation. Since  the  term  was  not  used  with  technical  accuracy 
in  one  part  of  the  sentence,  it  is  not  likely  the  strict  meaning 
was  intended  in  another  part.  (Building  Co.  v.  SaMne  County, 
98  Kan.  732,  734, 160  Pac.  971.)  There  are  two  general  classes 
of  property  reached  by  taxation,  personalty  and  real  estate. 
These  classes  are  recognized  by  the  tax  law.  An  essentially 
different  system  of  procedure  is  employed  in  the  assessment 
and  collection  of  taxes  on  each.  In  valuing  the  personal  prop- 
erty taxed  to  the  stockholder,  that  is,  his  shares  of  stock,  the 
value  of  all  real  estate,  from  whateyer  funds  derived,  would 
necessarily  be  included.  Preferring  to  tax  real  estate  as  real 
estate,  to  its  owner,  the  corporation,  according  to  the  appro- 
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priate  method  of  procedure,  and  not  desiring  to  tax  the  same 
value  twice,  provision  was  made  for  deducting  from  the  value 
of  the  personalty  the  included  value  of  real  estate. 

The  People's  State  Bank  of  Coffeyville,  joined  as  a  defendant 
in  case  No.  21,603,  but  in  fact  interested  on  the  side  of  the 
plaintiff,  claims  the  right  to  a  deduction  on  account  of  real 
estate  not  located  in  Kansas.  The  statute  .does  not  provide  for 
such  a  deduction.  The  object  of  the  law  is  to  provide  revenue 
to  meet  the  needs  of  the  state  government.  The  command  of 
the  law  is  that  real  estate,  the  value  of  which  is  deducted  from 
the  value  of  stockholders'  shares,  ''shall  be  assessed  as  other 
lands  or  lots."  This  can  apply  to  no  real  estate  except  that 
subject  to  the  tax  laws  of  the  state.  If  the  value  of  real  estate 
outside  the  state  were  to  be  deducted,  shares  of  stock  would 
be  taxed  at  less  than  their  true  value,  without  opportunity  to 
recoup  the  abatement  by  taxation  of  real  estate.  The  value  of 
real  estate  in  another  state,  owned  by  a  national  bank,  may  not 
be  deducted  from  the  value  of  shares  of  stock,  unless  the  de- 
duction be  permitted  to  state  banks.  In  a  case  which  arose 
in  Utah  it  appeared  that  a  deduction  was  allowed  on  account 
of  real  estate  situated  in  that  state,  but  not  on  account  of  real 
estate  situated  in  other  states.  The  supreme  court  of  the 
United  States,  in  disposing  of  the  complaint  of  a  national  bank, 
said: 

''While  real  estate  of  a  bank  situated  outside  of  the  state  of  domicil 
is  taxed  in  the  state  of  its  situs,  yet  the  value  of  such  real  estate  necea- 
sarily  enters  into  and  is  considered  in  estimating  the  value  of  the  shares 
of  stock,  and  to  deduct  the  value  of  the  real  estate  would,  to  the  extent 
of  such  deduction,  reduce  tiie  real  value  of  the  shares,  without  a  com- 
pensatory equivalent.  (Commercial  Bank  v.  Chamhers,  182  U.  S.  556, 
561.) 

It  is  insisted  that  the  state  bank  should  be  accorded  the  same 
privileges  as  those  corporations  which  are  embraced  within 
the  provisions  of  section  11164  of  the  General  Statutes  of  1915. 
Under  that  section  capital  stock  is  regarded  as  the  equivalent 
of  all  the  shares  of  capital  stock  issued  and  outstanding 
(Building  Co.  v.  Saline  County,  98  Kan.  732, 160  Pac.  971),  and 
is  valued  just  as  shares  of  stock  in  banks  are  valued.  Capital 
stock  value  is  considered  as  representative  of  all  value-produc- 
ing elements  attending  the  corporate  enterprise.  (Gas  Co.  v. 
Spaeth,  83  Kan.  191, 109  Pac.  785.)    The  value  necessarily  in- 
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eludes  real  estate  and  chattels  which,  if  the  property  of  an  in- 
dividual, would  be  listed  and  taxed  in  the  usual  way.  If,  when 
the  corporation  lists  Its  capital  stock,  it  specifies  particularly 
the  real  estate  and  the  chattels  which  it  owns,  and  returns  such 
property  for  taxation  in  the  usual  way,  the  value  of  such  prop- 
erty may  be  deducted  from  the  value  of  capital  stock,  except 
that  real-estate  mortgages  and  chattel  mortgages  may  not  be 
deducted.  If  it  be  shown  that  real  estate  and  personal  prop- 
erty situated  in  another  state  have  been  duly  listed  for  tax- 
ation there,  such  property  may  be  deducted.  The  remainder 
is  the  value  of  the  capital  stock,  for  purposes  of  taxation. 
Stockholders  are  not  taxed  on  their  shares,  and  capital  stock, 
valued  in  the  manner  described,  is  taxed  as  personal  property 
to  its  owner,  the  corporation.  It  has  already  been  shown  that 
this  method  of  taxation  is  not  possible  in  the  case  of  state 
banks,  because  of  the  necessity  to  conform  the  taxation  of 
state  banks  to  the  taxation  of  national  banks,  and  banks  and 
loan  or  investment  companies  are  expressly  excluded  from  the 
operation  of  the  section  by  the  provision,  "except  such  com- 
panies and  corporation3  as  are  specially  provided  for  by  the 
statute.'* 

The  Interstate  Mortgage  Trust  Company,  the  appellant  in 
case  No.  21,218,  also  claims  the  benefit  of  the  privileges  con- 
ferred by  section  11164  of  the  General  Statutes  of  1915.  The 
appeal  is  from  an  order  of  the  district  court  of  Labette  county, 
in  which  the  company  has  its  principal  oflice,  sustaining  a  de- 
murrer to  its  petition  praying  for  an  injunction  against  the  en- 
forcement of  an  order  of  the  county  board  of  equalization, 
which  was  approved  by  the  tax  commission.  In  its  petition  the 
company  described  itself  as  a  loan  company,  so  that  it  is  em- 
braced within  the  provision  of  the  tax  law  placing  state  banks, 
national  banks,  and  loan  or  investment  companies  in  the  same 
class.  The  provision  of  the  state  constitution,  requiring  a 
uniform  and  equal  rate  of  assessment  and  taxation  (Gen. 
Stat.  1915,  §  228),  does  not  forbid  the  employment  of  different 
methods  of  assessment  and  taxation  for  different  classes  of 
property.  The  method  of  assessing  and  collecting  railroad 
taxes  is  radically  different  from  the  methods  employed  in  as- 
sessing and  collecting  taxes  on  every  other  species  of  property 
in  the  state.     (Gulf  Railroad  Co.  v.  Morris,  7  Kan.  210.) 
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Shares  of  stock  in  domestic  corporations  are  taxed  in  one  way, 
and  shares  of  stock  in  foreign  corporations  in  another.  (Hunt 
V.  AUen  County,  82  Kan.  824,  109  Pac.  106.)  In  the  opinion 
in  the  case  last  cited  it  was  said : 

"The  inequality  in  this  case  grows  out  of  the  different  method  pro- 
vided by  the  statute  for  listing  and  assessing  shares  in  the  two  kinds  of 
corporations.  Of  necessity  the  legislature  has  adopted  several  different 
methods  for  the  assessment  of  property  of  different  classes  and  used  in 
different  kinds  of  business.  The  same  rate  of  taxation  was  levied  upon 
the  plaintiff's  property,  and  the  same  method  of  assessment  was  applied 
thereto,  as  is  applied  to  the  property  of  all  other  citizens  similarly  situ- 
ated. So  far  no  Solon  has  appeared  in  this  or  any  other  state  of  the 
Union  who  could  devise  a  method,  or  any  number  of  methods,  of  assess- 
ment and  taxation  for  all  the  various  kinds  of  property  which  would 
result  in  equal  taxation  in  every  individual  case.  As  has  been  said,  if 
absolute  equality  of  taxation  is  required,  there  can  be  no  taxation." 
(p.  828.) 

This  being  true,  the  claim  under  consideration  reduces  to 
this:  Is  the  classification  of  loan  companies  with  state  and 
national  banks  a  reasonable  classification?  The  question  is 
answered  by  the  company's  petition,  in  which  it  stated  that  its 
sole  and  exclusive  business  is  that  of  making  loans  on  real- 
estate  securities,  selling  the  same,  issuing  botfds  and  deposit- 
ing real-estate  securities  as  collateral  therefor,  and  receiving 
moneys  and  securities  on  deposit  for  the  purchase  of  real- 
estate  mortgages.  It  is  therefore  purely  a  financial  institu- 
tion, dealing  in  money,  obligations  for  the  payment  of  money, 
and  securities  for  such  obligations,  and  as  such  is  clearly  in 
afiinity  with  banks.  Although  not  material  to  the  decision, 
presumably  the  .institution  is  within  the  jurisdiction  of  the 
banking  department  of  the  state,  because  of  the  use  of  the 
word  "trust"  as  a  part  of  its  corporate  name.  (Gen.  Stat. 
1915,  §  2403.) 

The  loan  company  asserts  that  double  taxation  will  result 
unless  the  value  of  its  real  estate  situated  in  the  state  of  Okla- 
homa be  deducted  from  the  value  of  its  shares  of  stock.  The 
assertion  is  predicated  on  a  misconception  of  the  tax  law.  It 
is  said  that  the  tax  law  provides  for  the  assessment  of  the 
capital  stock  of  banks  and  loan  companies.  It  has  been  demon- 
strated above  that  the  tax  is  not  on  capital  stock,  but  on 
shares  of  stock  in  the  hands  of  stockholders,  and  that  the  two 
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classes  of  property  are  distinct  in  fact,  and  dissimilar  for  pur- 
poses of  taxation.  In  the  opinion  in  the  case  of  Bank  of  Com- 
merce V.  Tennessee,  161  U.  S.  134,  it  was  said : 

''The  capital  stock  of  a  corporation  and  the  shares  into  which  such 
stock  may  be  divided  and  held  by  individual  shareholders  are  two  dis- 
tinct pieces  of  property.  The  capital  stock  and  the  shares  of  stock  in  the 
hands  of  the  shareholders  may  both  be  taxed,  and  it  is  not  double  taxa- 
tion. .  .  .  This  statement  has  been  reiterated  many  times  in  various 
decisions  by  this  court,  and  is  not  now  disputed  by  any  one."    (p.  146.) 

It  is  said  that  taxation  of  the  Oklahoma  real  estate  and  taxa^ 
tion  of  the  shares  is  double  taxation.  The  statute  does  not  tax  ( 
the  Oklahoma  real  estate.  The  shares  of  stock  are  property  of 
the  individual  stockholder,  which  the  law  requires  shall  be 
taxed  at  their  true  value.  This  value  includes  the  value  of 
whatever  real  estate  the  corporation  owns,  the  situs  of  which 
is  wholly  immaterial.  The  loan  company  is  in  the  situation  of 
a  Maryland  corporation  which  desired  to  deduct  the  value  of 
New  Jersey  real  estate  from  the  value  of  the  shares  of  capital 
stock  assessed  and  taxed  to  its  stockholders.  The  court  of  ap- 
peals of  Maryland  disposed  of  the  subject  in  an  opinion  which 
has  received  universal  approval,  and  from  which  the  following 
extracts  are  taken : 

''The  separate  shares  of  the  capital  stock  of  the  corporation  are  au- 
/thorized  to  be  issued  by  the  charter  derived  from  the  state,  and  are  sub- 
ject to  its  control  in  respect  to  the  right  of  taxation;  and  every  person 
taking  such  shares,  whether  resident  or  nonresident  of  the  state,  must 
take  them  subject  to  such  state  power  and  jurisdiction  oyer  them.  Hence 
the  state  may  give  the  shares  of  stock,  held  by  individual  stockholders,  a 
special  or  particular  situs  for  purposes  of  taxation,  and  may  provide  spe- 
cial modes  for  the  collection  of  the  tax  levied  thereon.  (State  v,  MwyheWy 
2  Gill,  487;  National  Bank  v.  Commonwealth,  9  Wall.  353.)  And  while  it 
is  true,  that  the  shares  of  the  capital  stock  of  the  corporation  represent 
the  capital  stock,  and  everything  of  which  the  capital  stock  is  composed, 
whether  invested  in  real  estate  or  other  kind  of  property,  the  situs  of  the 
investment  (other  than  the  real  estate  of  the  company  situated  in  this 
state),  is  wholly  immaterial.  .  .  .  The  true  criterion,  as  fixed  by  the 
statute,  is  the  true  value  of  the  stock,  without  reference  to  the  question 
where,  or  in  what  manner  or  nature  of  property  or  security,  the  capital 
stock  may  be  invested.  Whether  that  be  invested  in  real  estate,  or  other 
property,  beyond  the  jurisdiction  of  this  state,  the  latter  having  control 
over  the  shares  and  their  true  value,  the  peculiar  nature  and  value  of  the 
investment  of  the  capital  stock  of  the  corporation,  beyond  the  limits  of  the 
state,  can  form  no  proper  subject  for  specific  deduction  or  abatement 
from  the  true  value  of  the  shares  of  stock,  when  presented  to  be  assessed 
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for  purposes  of  taxation.  .  .  .  Nor  is  there  anything  novel  in^the  prin- 
ciple of  such  taxation."  {American  Coal  Co.  v.  County  CommWs  of  Alle- 
gany County,  59  Md.  185,  193,  194.) 

The  loan  company  misconceives  the  meaning  and  application 
of  the  expression,  "double  taxation."  It  is  not  double  taxation 
to  tax  taxable  property  within  the  state  once.  Shares  of  stock 
are  taxable  property.  Real  estate  in  Kansas  is  taxable  prop- 
erty. Real  estate  in  Oklahoma  is  not  taxable  property,  and  is 
not  taxed.  Shares  of  the  loan  company's  stock,  reduced  in 
value  by  the  value  of  the  Kansas  real  estate,  are  taxed,  and  the 
Kansas  real  estate  is  taxed.  That  covers  the  taxable  property 
within  the  state  just  once,  and  covers  nothing  more. 

"We  say  that  the  state  in  taxing  stock  may  take  into  account  the  fact 
that  the  property  and  franchises  of  the  corporation  are  untaxed,  whereas 
in  other  cases  they  are  taxed;  and  we  say  untaxed,  because  they  are  not 
taxed  by  the  state  in  question.  The  real  grievance  in  a  case  like  the  pres- 
ent is  that,  more  than  probably,  they  are  taxed  elsewhere.  But  with  that 
the  state  of  Alabama  is  not  concerned."  (Kidd  v.  Alahama,  188  U.  S. 
730,  732.) 

If  the  value  of  the  untaxed  Oklahoma  property  were  de- 
ducted from  the  value  of  the  shares  of  stock,  a  portion  of  this 
state's  taxable  property  would  escape  taxation.  Besides  this, 
in  this  instance  all  taxable  value  not  derived  from  tangible 
property  would  be  wiped  out.  The  loan  company  listed  its 
capital  stock,  surplus,  and  undivided  profits  at  par,  $136,015.42. 
From  this  sum  it  deducted  the  value  of  its  real  estate  in  Kan- 
sas, $48,980,  and  claimed  the  right  to  deduct,  to  the  extent 
necessary  to  cancel  capital  stock,  surplus,  and  undivided  profits, 
the  value  of  its  Oklahoma  real  estate,  $206,882.  With  all  its 
faults,  the  tax  law  is  not  so  paradoxical. 
/  Because  the  property  taxed  by  the  state  of  Kansas  and  the 
'  property  taxed  by  the  state  of  Oklahoma  are  of  different  kinds 
and  belong  to  different  owners,  there  is  no  double  taxation,  in 
the  invidious  sense.  It  is  true  that  taxes  on  the  corporate 
property  in  Oklahoma  must  be  paid  from  funds  which  consti- 
tute a  potential  source  of  dividends  to  stockholders,  and  in 
that  sense  such  taxes  are  an  indirect  burden  on  the  stockhold- 
ers. The  burden,  however,  is  not  imposed  by  the  laws  of  the 
state  of  Kansas,  and  is  an  incidental  consequence  of  the  volun- 
tary election  of  the  corporate  managers  to  extend  the  busi- 
ness of  the  company  beyond  the  jurisdiction  of  the  state.  This 
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corporation  derives  its  life  and  all  its  capacities  and  powers, 
including  its  capacity  to  employ  capital  stock,  from  the  state 
of  Kansas.  Its  shares  of  stock  are  valuable  personal  property, 
having  a  lawful  situs  within  the  borders  of  the  state,  and  there 
is  no  more  occasion  for  the  state  to  forego  taxes  on  such  prop- 
erty than  there  is  for  the  state  of  Oklahoma  to  forego  taxes 
on  property  situated  within  its  borders. 

The  loan  company  argues  that  if  the  tax  law  does  not  permit 
deduction  of  the  Oklahoma  real  estate,  it  infringes  the  four- 
teenth amendment  to  the  constitution  of  the  United  States.  The 
argument  is  predicated  on  the  decision  of  the  supreme  court  of 
the  United  States  in  the  case  of  Delaware,  L.  &c.  R.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  341.  The  state  of  Pennsylvania  taxed 
corporations  on  the  value  of  their  capital  stock,  and  the  ques- 
tion was  whether  or  not  the  value  of  coal,  having  its  situs  in 
another  state,  could  be  included  in  the  taxable  value  of  the 
capital  stock  of  a  Pennsylvania  corporation.  It  was  held  that 
the  value  of  the  coal  should  be  excluded.  The  supreme  court 
of  Pennsylvania  recognizes  the  distinction  between  property 
in  shares  of  stock  owned  by  stockholders  and  property  in 
capital  stock  owned  by  the  corporation  and  representing  its 
assets,  but  declares  the  legislature  of  Pennsylvania/has  made 
no  such  distinction.  Before  the  case  arose,  th^  supreme  court 
of  Pennsylvania  had  held  that  a  tax  on  the  value  of  capital 
stock  is  simply  a  tax  on  the  property  of  the  corporation.  Some 
of  the  decisions  to  that  effect  are  cited  in  the  opinion  of  the 
supreme  court  of  the  United  States,  and  there  are  many  others. 
The  supreme  court  of  the  United  States  was  bound  by  the  in- 
terpretation which  the  state  court  had  given  the  state  law,  and 
the  question  was  simply  one  of  situs.  The  tax  being  a  tax 
laid  directly  on  property,  it  could  not  lawfully  extend  to  tan- 
gible property  outside  the  jurisdiction  of  the  taxing  state.  The 
supreme  court  of  the  United  States  took  care  to  guard  its  de- 
cision from  misapplication  to  cases  of  the  kind  presented  by 
the  loan  company's  appeal,  by  inserting  the  following  dis- 
criminatory observation  in  its  opinion : 

"Of  course,  the  distinction  between  the  capital  stock  of  a  corporation, 
and  the  shares  into  which  it  may  be  divided  and  held  by  individual  share- 
holders, is  borne  in  mind  and  recognized,  and  nothing  herein  affects 
that  distinction.  The  question  here  is  simply  as  to  the  value  of  the 
capital  stock  with  reference  to  the  assessment  and  taxation  upon  the  cor- 
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poration  itself  which  issues  it,  and  has  nothing  to  do  with  the  indi- 
vidual shareholder.  Van  Allen  v.  Assessors,  3  Wall.  573;  Bank  of  Com- 
merce "v.  Tennessee,  161  U.  S.  134,  146."  (Delaware,  L.  &c.  R,  R.  Co.  v, 
Pennsylvia,  198  U.  S.  341,  354.) 

The  legislature  of  this  state  has  recognized  the  distinction 
here  made.  The  tax  law  was  framed  to  comply  with  the  de- 
cision in  the  Van  Allen  case  and  others  of  like  character,  and 
the  tax  is  not  a  tax  levied  against  the  corporation  on  account 
of  property  which  it  owns. 

Questions  are  presented  by  the  Bearing  State  Bank  and  the 
Citizens  National  Bank  of  Independence  with  reference  to  the 
course  pursued  in  arriving  at  tiie  sums  on  which  their  shares 
of  stock  should  be  taxed.  No  fraud,  or  conduct  so  arbitrary  or 
capricious  as  to  amount  to  fraud,  is  made  to  appear,  and  the 
result  of  the  conduct  criticized  may  not  be  disturbed. 

In  case  No.  21,603  the  writ  is  allowed  in  part  and  denied  in 
part.  Issuance  of  the  writ  will  be  withheld.  In  case  No. 
21,218  the  judgment  of  the  district  court  is  affirmed. 


ABSTRACT  OF  LAWS. 

Sections  1  and  2  of  article  11  of  the  state  constitution  (Gen. 
Stat.  1916,  §§  228,  229)  read  as  follows: 

''§  1.  The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation;  but  all  property  used  exclusively  for  state, 
county,  municipal,  literary,  educational,  scientific,  religious,  benevolent 
and  charitable  purposes,  and  personal  property  to  the  amount  of  at  least 
two  hundred  dollars  for  each  family,  shall  be  exempted  from  taxation. 

"§  2.  The  legislature  shall  provide  for  taxing  the  notes  and  bills  dis- 
counted or  purchased,  moneys  loaned,  and  other  property,  effects,  or  dues 
of  every  description  (without  deduction),  of  all  banks  now  existing,  or 
hereafter  to  be  created,  and  of  all  bankers;  so  that  all  property  employed 
in  banking  shall  always  bear  a  burden  of  taxation  equal  to  that  imposed 
upon  the  property  of  individuals." 

Section  11149  of  the  General  Statutes  of  1915  reads  as  fol- 
lows: 

"That  all  property  in  this  state,  real  and  personal,  not  expressly  ex- 
empt therefrom,  shall  be  subject  to  taxation  in  the  manner  prescribed  by 
this  act" 

Section  11236  of  the  General  Statutes  of  1915  reads  as  fol- 
lows: 

"[1],  stockholders  in  banks  and  banking  associations  and  loan  and  in- 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 353 

Bank  v.  Geary  County. 

vestment  companies  organized  under  the  laws  of  this  state  or  the  United 
States  shall  be  assessed  and  taxed  on  the  true  value  of  their  shares  of 
stock  in  the  city  or  township  where  such  banks,  banking  associations, 
loan  or  investment  companies  are  located; 

"[2]  and  the  president,  cashier  or  other  managing  officer  thereof  shall 
under  oath  return  to  the  assessor  on  demand  a  list  of  the  names  of  the 
stockholders  and  amount  and  value  of  stock  held  by  each,  together  with 
the  value  of  any  undivided  profit  or  surplus; 

''[3]  and  said  banks,  banking  associations,  loan  or  investment  com- 
panies shall  pay  the  tax  assessed  upon  said  stock  and  undivided  profits  or 
surplus,  and  shall  have  a  lien  thereon  until  the  same  is  satisfied:  Pro^ 
vided,  That  if  from  any  causes  the  taxes  levied  upon  the  stock  of  any 
banking  association,  loan  or  investment  company  shall  not  be  paid  by 
said  corporation,  the  property  of  the  individual  stockholders  shall  be  held 
liable  therefor: 

"  [4]  Provided  further.  That  if  any  portion  of  the  capital  stock  of  any 
bank  or  banking  association  or  loan  or  investment  company  shall  be  in- 
vested in  real  estate  and  said  corporation  shall  hold  a  title  in  fee  simple 
thereto,  the  assessed  value  of  said  real  estate  shall  be  deducted  from  the 
original  assessment  of  the  paid-up  capital  stock  of  said  corporation,  and 
said  real  estate  shall  be  assessed  as  other  lands  or  lots: 

"[5]  And  provided  further,  That  banking  stock  or  loan  and  invest- 
ment company  stock  or  capital  shall  not  be  assessed  at  any  higher  rate 
than  other  property: 

"[6]  And  provided  further,  That  the  provisions  of  this  act  shall  apply 
to  all  mutual  and  life  insurance  companies  or  associations  having  assets, 
accumulations,  money  or  credits,  and  doing  business  under  the  laws  of 
this  state: 

"[7]  And  provided  further.  That  such  assets,  money  and  credits  held 
and  under  the  control  of  such  mutual  fire  and  life  insurance  companies 
or  associations  shall  be  subject  to  assessment  and  taxation.'' 

Section  514  of  the  General  Statutes  of  1915  reads  as  follows : 

"Any  five  or  more  persons  may  organize  themselves  into  a  banking 
corporation,  and  shall  be  permitted  to  carry  on  the  business  of  receiving 
money  on  deposit  and  to  allow  interest  thereon,  giving  to  the  person  de- 
positing credit  therefor;  and  of  buying  and  selling  exchange,  gold,  silver, 
foreign  coin,  bullion,  uncurrent  money,  bonds  of  the  United  States  and  of 
the  state  of  Kansas,  and  bonds  and  warrants  of  cities,  counties,  and 
school  districts  in  the  state  of  Kansas;  of  loaning  money  on  real  estate, 
chattel  and  personal  security,  at  a  rate  of  interest  not  to  exceed  the  legal 
rate  allowed  by  law;  of  discounting  negotiable  notes  and  of  notes  not 
negotiable,  and  to  own  a  suitable  building,  furniture  and  fixtures  for  the 
transaction  of  its  business,  of  the  value  not  to  exceed  one-third  of  the 
capital  of  such  bank:  Provided,  That  nothing  in  this  section  shall  pro- 
hibit such  bank  from  holding  and  dispoising  of  such  real  estate  as  it  may 
acquire  through  the  collection  of  debts  due  to  it." 
23— Kan.— 1778 
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This  section  was  amended  by  chapter  79  of  the  Laws  of  1917, 
in  particulars  not  material  here. 
Section  568  of  the  General  Statutes  of  1915  reads  as  follows : 

"Any  bank  may  purchase,  hold  and  convey  real  estate  for  the  follow- 
ing purposes,  but  no  other:  First,  such  as  shall  be  necessary  for  the  con- 
venient transaction  of  its  business,  including  its  furniture  and  fixtures, 
but  which  shall  not  exceed  one-third  of  the  paid-in  capital;  second,  such 
as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  business ;  third,  such  as  it  shall  purchase  at  sale  under 
judgment,  decrees  or  mortgage  foreclosure  under  securities  held  by  it; 
but  a  bank  shall  not  bid,  at  any  such  sale,  a  larger  amount  than  to  satisfy 
its  debt  and  costs.  Real  estate  shall  be  conveyed  under  the  corporate 
seal  of  the  bank  and  the  hand  of  its  president  or  vice  president,  and 
cashier  or  treasurer.  No  real  estate  acquired  in  the  cases  contemplated 
in  the  second  and  third  subsection  above  shall  be  held  for  a  longer  time 
than  five  years.  If  not  sold  before  the  expiration  of  said  five  years,  it 
must  be  sold  at  private  or  public  sale  within  thirty  days  thereafter,  or 
charged  off  out  of  the  earnings  or  surplus  of  said  bank." 

By  chapter  76  of  the  Laws  of  1917  the  first  subdivision  of 
this  section  was  amended  to  read : 

"First,  such  as  shall  be  necessary  for  the  convenient  transaction  of 
its  business,  including  its  furniture  and  fixtures,  but  which  shall  not  ex- 
ceed one-third  of  the  paid-in  capital  and  surplus." 

Section  569  of  the  General  Statutes  of  1915,  which  went  into 
effect  March  11, 1897,  reads  as  follows : 

''Any  bank  now  doing  business  in  this  state  which  owns  real  estate  in 
excess  of  fifty  per  cent  of  its  capital  shall  reduce  its  holdings  by  con- 
verting same  into  cash  or  other  good  assets,  to  an  amount  not  exceeding 
fifty  per  cent  of  its  paid-up  capital,  wtihin  one  year  after  the  passage  of 
this  act." 

Section  11164  of  the  General  Statutes  of  1915  reads  as  fol- 
lows: 

"That  no  person  shaU  be  required  to  include  in  the  list  of  personal 
property  any  portion  of  the  capital  stock  of  any  company  or  corporation 
which  is  required  to  be  listed  by  such  company  or  corporation;  but  all 
incorporated  companies,  except  such  companies  and  corporations  as  are 
specially  provided  for  by  statute,  shall  be  required  to  list  by  their 
designated  agent  in  the  township  or  state  [city]  where  the  principal 
ofiice  of  said  company  is  kept,  the  full  amount  of  stock  paid  in  and  re- 
maining as  capital  stock,  at  its  true  value  in  money,  and  such  stock  shall 
be  taxed  as  other  personal  property;  provided,  that  such  amount  of  stock 
of  such  companies  as  may  be  invested  in  real  or  personal  property  which, 
at  the  time  of  listing  said  capital  stock,  shall  be  particularly  specified 
and  given  to  the  assessors  for  taxation,  shall  be  deducted  from  the 
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amount  of  said  capital  stock;  provided,  that  mortgages  owned  by  any 
such  company  on  property,  real  or  personal,  in  any  other  state,  shall  not 
be  deducted;  provided  further,  that  real  or  personal  property  in  any 
other  state,  or  county  in  this  state,  shall  be  deducted  if  it  be  made  to 
appear  that  the  same  has  been  duly  listed  for  taxation  in  such  other 
state  or  county  in  this  state." 

Section  5219  of  the  Revised  Statutes  of  the  United  States 
reads  as  follows : 

"Nothing  herein  shall  ^prevent  all  the  shares  in  any  association  from 
being  included  in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of  the 
state  within  which  the  association  is  located;  but  the  legislature  of  each 
state,  may  determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  the  state,  subject 
only  to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state,  and  that  the  shares  of  any  national  banking 
association  owned  by  nonresidents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein 
shall  be  construed  to  exempt  the  real  property  of  associations  from  either 
state,  county,  or  municipal  taxes,  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed." 

Section  5137  of  the  Revised  Statutes  of  the  United  States 
reads  as  follows : 

"A  national  banking  association  may  purchase,  hold,  and  convey  real 
estate  for  the  following  purposes,  and  for  no  others: 

"First.  Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business. 

"Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of 
security  for  debts  previously  contracted. 

"Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings. 

"Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  de- 
crees, or  mortgages  held  by  the  association,  or  shall  purchase  to  secure 
debts  due  to  it. 

"But  no  such  association  shall  hold  the  possession  of  any  real  estate 
under  mortgage,  or  the  title  and  possession  of  any  real  estate  purchased 
to  secure  any  debts  due  to  it,  for  a  longer  period  than  five  years." 
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No.  21,623. 

The  Mid-West  Photo  Play  Corporation,  Appellee,  v.  Mrs. 
J.  M.  Miller  et  al.,  as  the  Kansas  State  Board  of  Review, 
Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Moving-picture  Films — Decision  of  Board  of  Review — Review  by  the 
Courts,  Under  the  act  relating  to  motion-picture  films  (chapter  308  of 
the  Laws  of  1917)  the  Kansas  state  board  of  review  is  given  full  power 
and  discretion  to  determine  whether  films  and  reels  offered  for  its  ex- 
amination and  decision  are  moral  and  proper  for  exhibition,  and  its 
determination  is  conclusive  and  not  open  to  review  or  interference  by 
the  courts  unless  its  action  is  fraudulent,  arbitrary,  or  in  excess  of  its 
authority. 

2.  Same — Censorship  by  Board  of  Review — Redress  of  Aggrieved  Party. 
The  redress  for  an  aggrieved  party  provided  for  in  section  15  of  the 
act  is  not  a  reexamination  of  the  picture  by  the  court  nor  the  exercise 
of  an  administrative  and  nonjudicial  power,  but  is  such  redress  as  a 
court  may  give. 

3.  Same — Petition  to  Court  for  Review — No  Course  of  Action  Stated.  In 
the  absence  of  allegations  or  proof  that  the  board  acted  arbitrarily  or 
dishonestly,  it  must  be  presumed  that  it  acted  in  good  faith  and  that  its 
determination  was  an  honest  exercise  of  its  best  judgment. 

Appeal  from  Wyandotte  district  court,  division  No.  3 ;  WlL- 
LLAM  H.  McCamish,  judge;  Frank  D.  Hutchings,  associate 
judge.    Opinion  filed  January  12,  1918.    Reversed. 

S.  M.  Brewster,  attorney-general,  S.  N.  Hawkes,  and  John 
L.  Hunt,  assistants  attorney-general,  for  the  appellants. 

Maurice  McNeill,  of  Columbus,  Edwin  A.  Krauthoff,  W.  S. 
McClintock,  and  A.  L.  Quxint,  all  of  Kansas  City  Mo.,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  appeal  involves  the  construction  of 
section  15  of  chapter  308  of  the  Laws  of  1917,  one  of  the  pro- 
visions of  the  motion  picture  censorship  law.    It  is  as  follows : 

"The  office  of  the  board  provided  for  in  this  act  shall  be  in  Kansas 
City,  Kansas,  and  any  person,  company  or  corporation  aggrieved  by 
the  action  thereof,  may  have  redress  in  the  district  court  of  Wyandotte 
county  in  this  state,  in  which  service  may  be  had  upon  the  board  or  any 
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member  thereof  by  commencing  proceedings  therein  within  sixty  days 
from  the  action  of  the  board  complained  of  by  such  person,  company  or 
corporation;  provided,  however,  that  the  beginning  or  pending  of  any 
such  proceedings  shall  not  abate  or  suspend  the  action  of  the  board 
until  the  final  disi>osition  of  such  proceedings  by  the  court." 

The  plaintiff,  The  Mid-West  Photo  Play  Corporation,  filed 
its  petition  in  the  district  court  of  Wyandotte  county  alleg- 
ing that  it,  as  the  owner  of  a  certain  motion  picture  film  en- 
titled "The  Easiest  Way,"  had  submitted  it  to  the  defendants 
as  the  Kansas  state  board  of  review,  and  that,  although  the 
film  was  highly  moral  and  proper,  and  no  part  of  it  was  cruel, 
obscene,  indecent,  or  immoral,  or  such  as  would  tend  to  debase 
or  corrupt  public  morals,  the  board  rejected  it  and  refused  to 
allow  its  exhibition  in  the  state  of  Kansas,  on  the  ground  that 
it  was  immoral,  according  to  section  6  of  the  act.  The  peti- 
tion contained  no  allegation  that  the  members  of  the  board 
acted  arbitrarily  or  in  bad  faith.  A  general  demurrer  to  the 
petition  was  filed,  and  this  appeal  is  taken  from  the  court's 
order  overruling  the  demurrer. 

It  is  said  by  plaintiff  that  as  the  averments  of  the  petition 
are  to  be  taken  as  true  upon  the  demurrer,  the  allegation  that 
the  picture,  "The  Easiest  Way,"  is  highly  moral  and  proper 
stands  admitted,  and  that  the  plaintiff,  if  aggrieved,  was  en- 
titled to  an  appeal  to  the  district  court.  The  statute,  as  will 
be  observed,  does  not  purport  to  give  an  appeal  from  the 
decision  of  the  board  or  to  authorize  the  court  to  reexamine 
the  picture  and  give  its  decision  on  its  merits.  The  legislature 
authorized  the  creation  of  the  board  and  vested  in  it  the  dis- 
cretion and  power  of  determining  the  character  and  fitness  of 
pictures  for  exhibition  in  the  state,  conmianding  the  board  to 
approve  those  which  are  moral  and  proper,  and  reject  those 
which  are  cruel,  obscene,  indecent  or  immoral,  or  such  as  tend 
to  debase  or  corrupt  morals.  (§6.)  Under  the  old  act  it  was 
provided  that  if  the  state  superintendent  of  public  instruction 
disapproved  of  a  picture  the  party  offering  the  same  might 
have  it  examined  by  a  commission  consisting  of  the  governor, 
attorney-general,  and  secretary  of  state,  and  if  they,  or  a 
majority  of  them,  should  find  it  to  be  fit  for  exhibition  the 
superintendent  was  required  to  indorse  his  approval  on  it. 
(Gen.  Stat.  1915,  §  10778.)    Under  that  provision  the  review- 
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ing  officers  were  authorized  to  examine  the  film  on  the  same 
basifi  as  the  superintendent  had  done  and  to  exercise  their 
own  judgment  and  discretion  in  determining  the  fitness  of 
the  picture  for  exhibition.  If  in  their  judgment  it  was  fit, 
their  decision  and  approval  was  substituted  for  that  of  the 
superintendent.  However,  that  provision  was  expressly  re- 
pealed, and,  instead  of  an  appeal  or  review  by  other  executive 
officers,  it  was  provided  that  if  a  party  felt  aggrieved  at  a 
disapproval  of  a  picture  by  the  board  redress  may  be  had  in 
the  district  court  of  the  county  where  the  office  of  the  board 
was  located.  What  is  the  redress  provided?  Manifestly,  it 
is  such  redress  as  a  court  can  give,  and  not  an  exercise  of 
executive  or  administrative  power.  A  reexamination  of  the 
picture  to  determine  whether  it  was  moral  and  fit  for  exhibi- 
tion would  be  an  exercise  of  administrative  power,  and  that 
discretion  and  power  was  specially  conferred  upon  the  board. 
It  would  result  in  the  substitution  of  the  judgment  of  the 
court  for  that  of  the  board  in  a  pure  matter  of  administration, 
which  the  legislature  could  not  and  evidently  did  not  intend 
to  confer  upon  the  district  court.  It  is  fundamental  that 
courts  can;iot  be  required  or  permitted  to  exercise  any  power 
or  function  except  those  of  a  judicial  nature.  (Auditor  of 
State  V.  A.  T.  &  S.  F.  Railroad  Co.,  6  Kan.  500.)  An  aggrieved 
party  may  call  on  the  court  for  judicial  redress  and  not  for 
the  performance  of  a  nonjudicial  or  administrative  function. 
If  the  board  abuses  its  authority  and  acts  arbitrarily  or  fraud- 
ulently, redress  from  the  courts  may  be  had,  and  this  was  the 
redress  provided  for  in  the  section  in  question.  In  Symns  v. 
Graves,  65  Kan.  628,  70  Pac.  591,  where  the  court  was  asked 
to  review  the  action  of  the  board  of  equalization  in  fixing  the 
valuation  of  property  for  the  purposes  of  taxation,  it  was  said : 

"Matters  of  assessment  and  taxation  are  administrative  in  their  char- 
acter and  not  judicial,  and  an  interference  by  judges,  who  are  not  elected 
for  that  purpose,  with  the  discharge  of  their  duties  by  those  officers  who 
are  invested  with  the  sole  authority  to  make  and  estimate  value  is  un- 
warranted by  the  law.  The  district  court  could  not  substitute  its  judg- 
ment for  that  of  the  board  of  equalization,  and  this  court  cannot  impose 
its  notion  of  value  on  either.  .  .  .  But  fraud,  corruption  and  conduct 
so  oppressive,  arbitrary  or  capricious  as  to  amount  to  fraud,  will  vitiate 
any  official  act,  and  courts  have  power  to  relieve  against  all  consequential 
injuries.    In  every  case,  however,  the  departure  from  duty  must  be  shown 
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by  the  party  seeking  redress  to  fall  within  the  well-defined  limits  of  the 
powers  of  a  court  of  equity."     (p.  636.) 

So,  here,  the  duty  and  discretion  placed  in  the  board  of  re- 
view being  administrative  in  character  and  nonjudicial,  the 
court  is  not  warranted  in  substituting  its  judgment  for  that 
of  the  board.  If  the  board  should  act  fraudulently,  or  so  ar- 
bitrarily and  capriciously  as  to  amount  to  fraud,  a  resort  to 
the  courts  may  be  had,  and  as  against  such  action  an  aggrieved 
party  may  have'  redress.  (Silven  v.  Osage  County,  76  Kan. 
687,  92  Pac.  604.)  -  In  The  State,  ex  rel,  v.  Mohler,  98  Kan. 
465,  158  Pac.  408,  cited  by  plaintiff,  this  doctrine  was  recog- 
nized, and  speaking  Of  the  acts  of  administrative  boards  it  was 
said: 

''The  exercise  of  such  power  is  merely  the  exercise  of  administrative 
discretion.  If  this  power  is  abused,  the  courts  are  open  to  the  aggrieved 
party,  if  not  by  some  statutory  review,  then  by  the  extraordinary  and 
prerogative  remedies  of  injunction  or  mandamus."     (p.  472.) 

There  have  been  repeated  holdings  that  the  decisions  of  a 
board  or  other  tribunal  upon  which  the  legislature  has  con- 
ferred the  exercise  of  nonjudicial  power,  if  made  in  good  faith, 
are  not  open  to  judicial  control  or  review,  and  that  in  such  a 
case  a  court  may  go  no  farther  than  to  prevent  the  abuse  of  the 
power  so  vested.  In  respect  to  the  powers  conferred  on  a 
municipal  body  it  has  been  said  that  "the  courts  have  no  super- 
visory'power  over  the  policy  of  municipal  legislation.  They 
can  only  interfere  to  curb  action  which  is  ultra  vires  because 
of  some  constitutional  impediment  or  lack  of  antecedent  legis- 
lative authority,  or  because  the  action  is  so  arbitrary,  ca- 
pricious, unreasonable  and  subversive  of  private  right  as  to 
indicate  a  clear  abuse  rather  than  a  bona  fide  exercise  of 
power."  (City  of  Emporia  v.  Railway  Co.,  88  Kan.  611,  614, 
129  Pac.  161 ;  see,  also,  Meffert  v.  Medical  Bowrd,  66  Kan.  710, 
72  Pac.  247;  Dever  v.  Humphrey,  68  Kan.  759,  75  Pac.  1037; 
Allen  V.  Burrow,  69  Kan.  812,  77  Pac.  555 ;  Salt  Co.  v.  Hutch- 
inson,  72  Kan.  99,  82  Pac.  721 ;  Richardson  v.  Simpson,  88  Kan. 
684,  129  Pac.  1128;  Board  of  Edvx^ation  v.  Shepherd,  90  Kan. 
628,  135  Pac.  605;  Parrick  v.  School  District,  100  Kan.  569, 
164  Pac.  1172;  Fairchild  v.  City  of  Holton,  101  Kan.  330,  166 
Pac.  503.) 

The  mandate  of  the  constitution  requiring  the  separation  of 
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the  powers  of  government  has  been  consistently  enforced, 
and  the  line  or  division  between  the  departments  has  been 
fully  considered  and  stated  in  some  of  the  cases  cited,  and  in 
The  State  v.  Johnson,  61  Kan.  803,  60  Pac.  1068,  and  The  State 
V.  Railway  Co.,  76  Kan.  467,  92  Pac.  606. 

While  the  plaintiff  alleged  that  the  picture  offered  was  moral 
and  proper,  it  also  averred  that  the  board  examined  the  pic- 
ture and  found  it  to  be  inmioral.  There  is  no  averment  in  the 
petition  or  claim  that  the  board  acted  arbitrarily,  capriciously 
or  fraudulently,  or  in  excess  of  its  powers.  On  such  a  plead- 
ing it  must  be  assumed  that  the  decision  was  made  in  good 
faith.  The  plaintiff  states  its  conclusion  to  be  that  the  picture 
is  moral  and  proper,  and  then,  in  effect,  alleges  that  the  board 
mistakenly  but  honestly  determined  that  it  was  immoral  and 
unfit  for  exhibition.  Fraud  and  dishonesty  cannot  be  imputed 
to  public  officials  unless  plainly  alleged  and  proven.  We  must 
presume  that  the  board  acted  in  good  faith  and  that  the  de- 
cision that  the  picture  is  immoral  was  an  honest  exercise  of 
the  best  judgment  of  its  members.  On  this  interpretation  the 
demurrer  should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded  with  di- 
rections to  enter  judgment  sustaining  the  demurrer  to  the 
plaintiffs  petition. 

Mason,  J.  (concurring  specially) :  I  agree  that  the  statute 
does  not  undertake  to  impose  upon  the  court  the  duty  of  deter- 
mining for  itself  whether  a  film  passed  upon  by  the  board  of 
review  is  moral  and  proper,  or  whether  it  is  cruel,  obscene,  in- 
decent or  immoral.  But  I  dissent  from  the  statement  (which 
appears  to  me  to  be  dictum)  that  the  legislature  has  no  power 
to  impose  such  a  duty  on  a  court.  The  members  of  the  board 
of  review  are  not  given  an  option  to  accept  or  reject  films  at 
their  pleasure.  They  have  no  discretion  in  the  matter,  except 
as  that  term  may  be  used  in  the  sense  of  implying  the  exercise 
of  their  judgment  in  determining  the  character  of  the  film 
examined.  If  they  decide  that  it  is  cruel,  obscene,  indecent  or 
immoral,  or  that  it  tends  to  debase  or  corrupt  morals,  they 
must  reject  it ;  otherwise  they  must  accept  it.  Whether  it  has 
any  of  these  qualities  is  a  question  of  fact  which  the  legis- 
lature may  commit  to  the  final  determination  of  an  adminis- 
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trative  tribunal,  or  of  a  court.  An  appeal  may  be  authorized 
from  a  nonjudicial  body  to  a  court,  where  the  matter  to  be 
passed  on  is  one  proper  to  be  determined  by  a  court  in  some 
other  form  of  procedure.  (12  C.  J.  877.)  The  practice  is  well 
established  of  having  an  administrative  tribunal  pass  upon 
conflicting  claims,  subject  to  an  appeal  to  a  court  which  shall 
finally  determine  some  question  of  fact  that  is  involved  in  the 
ruling  made.  (CaUen  v.  Junction  City,  43  Kan.  627,  23  Pac. 
652 ;  Nash  v.  Glen  Elder,  74  Kan.  756,  88  Pac.  62 ;  Fong  Yue 
Ting  v.  United  States,  149  U.  S.  698.)  Indeed  the  question  has 
often  been  raised  whether  a  determination  by  an  administra- 
tive body  of  a  question  of  fact  affecting  property  rights  is  due 
process  of  law,  unless  an  appeal  to  a  judicial  tribunal  is  pro- 
vided— a  question  sometimes  decided  in  the  negative  (12  C.  J. 
1241),  but  usually  in  the  affirmative.  (4  Dec.  Dig.,  "Constitu- 
tional Law,"  §  318.)  The  question  whether  a  particular  film  is 
immoral  is  doubtless  one  that  can  with  advantage  be  finally 
committed  to  the  judgment  of  an  administrative  body,  but  it 
does  not  seem  to  me  to  be  so  clearly  nonjudicial  that  it  may  not 
be  submitted  to  the  determination  of  a  court,  if  the  legislature 
thinks  that  course  advisable.*  Courts  are  frequently  called 
upon  to  decide  whether  particular  publications  are  obscene,  the 
test  being  whether  they  tend  to  deprave  and  corrupt  morals 
(29  Cyc.  1319),  and  I  see  no  reason  why  they  might  not  be  re- 
quired to  decide  similar  questions  with  regard  to  films.  I  do 
not  think  a  statute  making  it  a  misdemeanor  to  exhibit  films 
which  are  cruel,  obscene,  indecent  or  immoral,  or  such  as  tend 
to  debase  or  corrupt  morals,  and  authorizing  the  granting  of 
injunctions  against  their  exhibition,  would  be  nonenforceable 
because  of  any  inability  of  the  courts  to  decide  whether  a  par- 
ticular film  fell  within  the  prohibition. 
Porter,  J.,  joins  in  the  special  concurrence. 
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No.  21,693. 

The  Board  of  Education  of  the  City  of  Wichita,  Plmritiff, 
V.  L.  W.  Clapp,  as  Mayor  of  the  City  of  Wichita,  Defend- 
ant. 

SYLLABUS  BY  THE  COURT. 

MxNDAMV&—El€ctiovr— School  Bonds — Statute  Repealed,  Section  9081  of 
the  General  Statutes  of  1915  has  been  repealed  by  chapter  268  of  the 
Laws  of  1917. 

Original  proceeding  in  mandamus.  Opinion  filed  January 
12,  1918.    Writ  denied. 

S.  B.  Amidon,  D.  M.  Dale,  and  S.  A.  Bitckkmd,  all  of  Wichita, 
for  the  plaintiff. 
Robert  C.  Fovlston,  of  Wichita,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  By  mandamus,  the  plaintiff  seeks  to  compel 
the  def  andant  to  issue  a  proclamation  calling  a  special  election 
in  the  city  of  Wichita  to  vote  bonds  in  the  sum  of  $150,000  for 
the  purpose  of  purchasing  schoolhouse  sites  and  of  erecting 
school  buildings  thereon.  The  board  of  education  of  the  city 
proceeded  under  section  9081  of  the  General  Statutes  of  1915, 
and  now  seeks  to  compel  the  defendant,  as  mayor  of  the  city,  to 
call  a  special  election  under  this  section  for  the  purpose  of  vot- 
ing the  bonds.  The  defendant  refuses  to  toll  the  election,  and 
urges,  as  his  reason  for  so  refusing,  that  the  board  of  education 
does  not  have  authority  to  issue  such  bonds,  for  the  reason  that 
section  9081  of  the  General  Statutes  of  1915  was  repealed  by 
chapter  268  of  the  Laws  of  1917.  The  defendant  does  not  give 
any  other  reason  (?r  excuse  for  not  issuing  his  proclamation 
calling  an  election.  Section  9081  of  the  General  Statutes  of 
1915  reads : 

"It  shall  be  the  duty  of  the  mayor  of  such  city  of  the  first  class,  within 
thirty  days  after  receiving  a  certified  copy  of  tiie  action  of  the  board  of 
education,  showing  a  necessity  and  skiving  a  statement  of  the  estimated 
cost  of  such  school  sites,  repairs,  additions,  building  or  buildings,  signed 
by  the  clerk  and  countersigned  by  the  president  of  the  board,  to  issue  a 
proclamation  for  holding  an  election  to  vote  bonds  to  the  amount  prayed 
for  by  the  board;  and  no  bonds  shall  be  issued  unless  a  majority  of  the 
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qualified  electors  of  the  city  school  district  voting  at  such  election  shall 
vote  therefor;  nor  shall  the  entire  amount  of  such  school  bonds  issued  ex- 
ceed, in  the  aggregate,  including  existing  indebtedness,  dne  per  cent  of  the 
value  of  the  taxable  property  of  such  city  as  ascertained  by  the  last  as- 
sessment for  state  and  county  purposes  previous  to  incurring  the  pro- 
posed indebtedness.  Any  member  of  a  board  of  education,  or  officer 
thereof,  who  shall  vote  for,  counsel,  consent  to,  or  in  any  wise  assist  in 
the  issue  of  any  bond  or  bonds  in  excess  of  the  per  centum  herein  author- 
ized, shall  be  liable  jointly  and  severally  to  the  holder  of  any  such  bonds 
for  the  amount  due  thereon,  to  be  recovered  in  a  civil  action  in  any  court 
of  competent  jurisdiction;  and  judgment  rendered  thereon  may  be  col- 
lected and  enforced  in  the  same  manner  as  other  judgments  are  collected 
and  enforced :  Provided,  That  in  cities  of  the  first  class  having  more  than 
70,000  population,  school  bonds  may  be  issued  to  the  extent  of  not  more 
than  one  and  five-tenths  per  cent  of  such  value  of  taxable  property." 

That  section  was  amended  by  changing  the  italicized  words 
"one  per  cent"  so  as  to  read  "two  and  one-half  per  cent,"  and 
by  changing  the  proviso  at  the  end  of  the  section  so  as  to  read, 
'^Provided,  This  act  shall  not  apply  to  cities  having  a  popula- 
tion of  53,000  or  more,  and  having  an  assessed  valuation  of 
$65,000,000."  This  shows  the  change  made  in  the  law,  but  a 
clear  presentation  of  the  situation  cannot  be  made  without 
fully  setting  out  chapter  268  of  the  Laws  of  1917.  This  chap- 
^r,  together  with  its  title,  is  as  follows : 

"An  Act  relating  to  the  issuing  of  bonds  by  boards  of  education  in  cities 
of  the  first  class,  limiting  the  amount  of  bonds  which  may  be  issued 
by  said  boards,  amending  section  9081  of  the  General  Statutes  of  Kan- 
sas for  1915,  and  repealing  said  original  section  9081. 
"Be  t*  enacted  by  the  Legislature  of  the  State  of  Kansas: 

"Section  1.  That  section  9p81  of  the  General  Statutes  of  Kansas  for 
1915  is  hereby  amended  so  as  to  read  as  follows:  Section  9081.  That  it 
shall  be  the  duty  of  the  mayor  of  such  city  of  the  first  class  within  thirty 
days  after  receiving  a  certified  copy  of  the  action  of  the  board  of  educa- 
tion, showing  a  necessity  and  giving  a  statement  of  the  estimated  cost  of 
such  school  sites,  repairs,  additions,  building  or  buildings,  signed  by  the 
clerk  and  countersigned  by  the  president  of  the  board,  to  issue  a  procla- 
mation for  holding  an  election  to  vote  bonds  to  the  amount  prayed  for  by 
the  board;  and  no  bonds  shall  be  issued  unless  a  majority  of  the  quali- 
fied electors  of  the  city  school  district  voting  at  such  election  shall  vote 
therefor;  nor  shall  the  entire  amount  of  such  school  bonds  issued  exceed 
in  the  aggregate,  including  existing  indebtedness,  two  and  one-half  per 
cent  of  the  valuation  of  taxable  property  of  such  city  as  ascertained  by 
the  last  assessment  for  state  and  county  purposes  previous  to  incurring 
the  proposed  indebtedness.  Any  member  of  a  board  of  education,  or 
officer  thereof,  who  shall  vote  for,  counsel,  consent  to  or  in  any  wise 
assist  in  the  issue  of  any  bond  or  bonds  in  excess  of  the  per  centum 
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herein  authorized  shall  be  liable  jointly  and  severally  to  the  holder  of 
any  such  bonds  for  the  amount  due  thereon,  to  be  recovered  in  a  civil 
action  in  any  court  of  competent  jurisdiction;  and  judSgrments  thereon 
may  be  collected  and  enforced  in  the  same  maner  as  other  judgments  are 
collected  and  enforced :  Provided,  This  act  shall  not  apply  to  cities  having 
a  population  of  58,000  or  more,  and  having  an  assessed  valuation  of 
$65,000,000. 

''Sec.  2.  That  section  9081  of  the  General  Statutes  of  Kansas  for  1915 
4s  repealed. 

"Sec.  3.  That  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  publication  in  the  official  state  paper." 

[Published  in  official  state  paper  March  10,  1917.] 

The  plaintiff  argues  that  the  legislature  did  not  intend  to 
deprive  the  cities  of  the  first  class  described  in  the  proviso  of 
section  1  of  the  act,  of  the  power  to  vote  bonds  for  school  pur- 
poses.   The  plaintiff  says : 

"The  courts  have  held  that  an  absolute  repeal  will  be  qualified  by 
reason  of  a  purpose  manifested  in  the  repealing  statute  as  to  the  subject 
matter  not  covered  by  the  repealing  statute." 

The  plaintiff  cites  a  number  of  authorities  which  appear  to 
sustain  the  principle  contended  for,  but,  when  we  examine  the 
title  of  chapter  268  of  the  Laws  of  1917  and  see  that  the  title 
includes  a  repeal  of  section  9081  of  the  General  Statutes  of 
1915,  and  when  we  examine  section  2  of  chapter  268  and  see 
tjiat  it  expressly  repeals  section  9081,  the  court  is  driven  to  the 
conclusion  that  the  legislature  intended  to  repeal  that  section. 
To  hold  otherwise  would  be  to  say  that  the  legislature  did  not 
do  what  it  said  it  did  do,  and  did  not  do  what  it  said  in  the  title 
of  the  act  it  intended  to  do. 

The  legislative  history  of  the  act  may  be  of  some  assistance. 
The  bill  was  introduced  in  the  house  as  house  bill  No.  374. 
The  only  amendments  then  proposed  to  section  9081  were 
made  by  changing  the  amount  of  bonds  authorized  from  one 
per  cent  to  two  and  one-half  per  cent  of  the  valuation  and  by 
striking  out  the  proviso  at  the  end  of  the  section.  The  bill 
passed  the  house  in  that  form.  The  Senate  Journal  for  1917, 
page  546,  recites : 

''Senator  Getty  moved  to  amend  house  bill  No.  374  by  adding  at  the 
end  of  section  1  the  following:  'provided,  this  act  shall  not  apply  to 
cities  having  a  population  of  53,000  or  more  and  an  assessed  valuation 
of  $65,000,000  or  more.'    The  motion  prevailed." 
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The  bill  passed  the  senate  as  thus  amended,  was  sent  back 
to  the  house,  and  was  passed  by  the  house  in  the  amended 
form. 

If  the  bill  as  it  passed  the  house  had  become  a  law,  it  would 
have  applied  to  all  cities  of  the  first  class.  The  bill  as  it 
finally  passed,  with  the  senate  amendment,  became  a  law  ^nd 
applies  to  all  cities  of  the  first  class,  except  those  described  in 
the  amendment. 

When  the  legislature,  in  the  title  to  an  act,  says  that  the  act 
does  repeal  a  certain  statute,  and  then,  by  a  specifically  repeal- 
ing section  in  the  act,  positively  states  that  it  does  repeal  that 
statute,  the  courts  are  bound  to  conclude  that  the  legislature 
did  what  it  intended  to  do. 

Section  9081  of  the  General  Statutes  of  1915  has  been  re- 
pealed, and  bonds  for  school  purposes  cannot  be  issued  under 
it  by  boards  of  education  in  cities  having  more  than  53,000 
population  and  more  than  $65,000,000  valuation. 

The  writ  of  mandamus  is  denied. 


No.  20,886. 

The  Delaware  State  Bank,  Appellee,  v.  Woodlief  G.  Col- 
ton and  The  United  States  FroELiTY  &  Guaranty  Com- 
pany, Appellants. 

SYLLABUS   BY   THE  COURT. 

1.  Indemnity  Bond — Against  Fraud  of  Bank  Cashier — Loss — Bond  Con- 
strued— Proof  Required,  A  surety  bond  indemnifying  a  bank  against 
loss  occasioned  by  the  fraud  or  dishonesty  of  its  cashier  "amounting 
to  embezzlement  or  larceny"  is  construed  as  intended  to  indemnify 
the  bank  from  loss  occasioned  by  the  official's  fraud  or  dishonesty  of 
the  general  character  and  nature  usually  involved  therein  and  in  an 
action  on  the  bond  the  plaintiff  may  recover  without  technical  proof  of 
fraudulent  acts  as  required  in  criminal  prosecutions  for  embezzlement 
or  larceny. 

2.  Same — "Immediate  Notice"  of  Loss  Not  Given — Waiver,  On  the  facts 
stated  in  the  opinion,  the  failure  of  the  plaintiff  to  give  "immediate 
notice"  of  the  loss,  as  provided  in  the  bond,  was  waived  by  the  conduct 
of  the  surety  company  in  placing  its  denial  of  liability  upon  other 
distinct  grounds. 
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Appeal  from  Montgomery  district  court ;  Thomas  J.  Flan- 
nelly,  judge.    Opinion  filed  February  9,  1918.    Affirmed. 

S.  H.  Piper,  of  Independence,  for  the  appellants. 
T.  H.  Stanford,  and  G.  T.  Stanford,  both  of  Independence, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  bank  brought  this  action  on  a  bond  given 
by  Colton,  its  former  cashier,  and  the  guaranty  company  as 
surety,  to  recover  for  loss  sustained  by  reason  of  the  fraud 
and  dishonesty  of  Colton.  The  trial  wras  by  the  court,  result- 
ing in  findings  that  Colton  had  appropriated  to  his  own  use 
certain  rents  from  property  belonging  to  the  bank,  and  had 
taken  from  its  securities  a  note  signed  by  his  mother  for  $800, 
by  which  the  bank  sustained  loss;  and  that  his  acts  were  of 
such  a  fraudulent  and  dishonest  nature  as  amounted  to  em- 
bezzlement. The  bank  was  given  judgment  for  the  loss  sus- 
tained in  these  transactions,  and  defendants  appeal. 

By  the  terms  of  the  bond  the  surety  company  agreed  to  re- 
imburse the  bank  for  all  pecuniary  loss  sustained  by  reason  of 
the  fraud  or  dishonesty  of  Colton  in  connection  with  the  duties 
of  his  office  "amounting  to  embezzlement  or  larceny,"  and  the 
main  contention  urged  is,  that  the  demurrers  to  the  petition 
should  have  been  sustained  on  the  ground  that  the  petition 
failed  to  allege  that  the  cashier's  acts  amounted  to  embezzle- 
ment or  larceny.  The  bank's  location  was  in  Oklahoma,  and 
it  is  urged  that  the  petition  should  have  pleaded  the  laws  of 
that  state  defining  these  offenses. 

It  was  not  necessary  that  the  petition  should  allege,  or  that 
the  proof  should  establish,  facts  sufficient  to  constitute  the 
crime  of  embezzlement  or  larceny.  The  purpose  of  the  bond 
was  to  indemnify  the  bank  against  pecuniary  loss  occasioned 
through  the  fraud  or  dishonesty  of  Colton  in  connection  with 
his  duties  as  cashier,  and  the  words  "amounting  to  embezzle- 
ment or  larceny"  cannot  be  given  the  effect  contended  for. 
They  do  not  so  far  qualify  the  words  "fraud  and  dishonesty" 
as  to  relieve  the  surety  company  from  liability  until  the  bank 
produced  testimony  which  would  have  been  sufficient  in  a 
criminal  case  to  convict  Colton  of  one  of  these  crimes.    Bonds 
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of  this  character  are  to  be  construed  most  strongly  against 
the  surety  company.  It  is  not  in  the  position  of  a  private 
surety,  who  is  favored  by  the  law  and  permitted  to  rely  upon 
technical  defenses.  (Hvll  v.  Bonding  Co.,  86  Kan.  342,  120 
Pac.  544 ;  Lumber  Co.  v.  Douglas,  89  Kan.  308,  321,  131  Pac. 
563 ;  School  District  v.  McCurley,  92  Kan.  53,  142  Pac.  1077, 
and  cases  cited.)  The  surety  company  prepares  the  bonds  on 
its  own  forms,  and  the  courts  as  a  general  rule  construe  them 
as  intended  to  protect  the  obligee  from  loss  occasioned  by  the 
dishonest  and  fradulent  acts  of  the  principal,  wholly  regard- 
less of  whether  or  not  the  principal  might  upon  the  facts  es- 
tablished have  been  convicted  of  embezzlement  or  larceny.  In 
Champion  Ice  Mfg.  &  Cold  Storage  Co.  v.  Amer.  Bond.  & 
Trust  Co.,  115  Ky.  863,  a  case  arising  on  a  bond  worded  sub- 
stantially as  the  bond  in  the  present  case,  the  same  defense 
was  urged.    It  was  said  in  the  opinion : 

"Such  a  narrow  construction  of  the  provisions  of  the  contract  is  not 
required  by  the  law,  and  was  never  contemplated  by  the  parties  to  it. 
While  larceny  is  a  common-law  crime,  yet  in  this  state  the  punishment 
therefor  is  statutory.  Embezzlement  is  purely  a  statutory  crime,  but 
the  terms  'larceny*  and  'embezzlement,'  in  the  bond  or  policy  sued  on, 
are  used  as  generic  terms  to  indicate  the  dishonest  and  fraudulent  breach 
of  any  duty  or  obligation  upon  the  part  of  an  employe  to  pay  over  to  his 
employer,  or  account  to  him  for,  any  money,  securities  or  other  personal 
property,  the  title  to  which  is  in  the  employer,  that  may  in  any  manner 
come  into  the  possession  of  the  employe.  It  will  be  observed  that  the 
bond  in  this  case  is  a  printed  pne — prepared,  doubtless,  by  a  skilled  at- 
torney in  appellee's  employ.  The  contract  expressed  therein  is  but  a 
form  of  insurance,  and  the  law  of  insurance  is  that,  in  the  construction 
of  policies,  if  there  be  any  ambiguity  in  them,  it  must  be  construed  most 
strongly  against  the  insurance  company."     (p.  872.) 

To  the  same  effect  is  City  Trust,  etc.,  Co.  v.  Lee,  204  111.  69. 
In  Frost's  Law  of  Guaranty  Insurance,  2d  ed.,  the  author  says : 

"To  summarize  briefly  what  has  preceded,  it  may  be  asserted  with  con* 
fidence  that  the  term  'embezzlement,'  as  used  in  fidelity  insurance,  does 
not  call  for  the  same  technical  proof  of  fraudulent  acts  on  the  part  of 
the  'risk'  amounting  to  the  crime  of  embezzlement  as  would  be  required 
were  the  latter  being  prosecuted  under  the  statute  for  the  commission  of 
such  crime."    (p.  117,  §  43.) 

In  Mclntyre  v.  Surety  Co.,  97  Kan.  629,  156  Pac.  690,  the 
conditions  of  the  bond  were  somewhat  broader  than  in  the  case 
at  bar.    The  surety  company  agreed  to  pay  the  shortage  of  the 


Digitized  by 


Google 


368 SUPREME  COURT  OF  KANSAS. 

Bank  v.  Colton. 

bonded  party  if  his  liability  "is  caused  by  robbery,  fraud,  de- 
falcation, breach  of  trust  or  other  intentional  offense  against 
the  property  of  his  employer,  or  which  the  latter  may  have  en- 
trusted to  him,  either  as  agent,  employee  or  attorney." 
(Syl.  TI 1.)  It  was  held  that  recovery  could  be  had  upon  proof 
that  the  default  of  the  bonded  party  was  caused  by  fraud  or  by 
a  breach  of  trust,  and  that  it  was  not  necessary  to  show  that  he 
had  embezzled  the  money  or  property  entrusted  to  him. 

The  plaintiff  introduced  in  evidence  the  statutes  of  Okla- 
homa defining  the  offenses  of  embezzlement  and  larceny,  but 
this  was  unnecessary.  It  furnished  no  assistance  to  the  trial 
court  in  determining  whether  or  not  the  cashier's  conduct  con- 
stituted a  breach  of  the  bond.  Since  the  trial  was  by  the  court, 
the  defendants  could  not  have  been  prejudiced  by  the  evidence. 
Without  regard  to  the  statutory  definition  of  these  offenses, 
the  facts  established  by  the  evidence  justified  the  conclusion 
of  law  that  the  cashier's  conduct  amounted  to  embezzlement 
within  the  meaning  of  that  term  as  used  in  the  bond.  To  hold 
otherwise  would  defeat  the  purpose  for  which  the  bond  was 
given  and  the  premiums  accepted  by  the  surety  company.  We 
think  the  term  "embezzlement"  as  used  in  the  bond  has  a  gene- 
ric, and  not  a  specific,  meaning.  The  purpose  was  to  indemnify  ^ 
the  bank  from  loss  occasioned  by  the  official's  fraud  or  dis- 
honesty of  the  general  character  and  nature  usually  involved 
in  embezzlement  or  larceny.  This  accords  with  our  previous 
decisions  in  the  cases  we  have  cited,  holding  such  contracts 
inere  forms,  of  insurance,  and,  applying  to  them  the  law  of  in- 
surance, construing  all  ambiguities  in  their  terms  most 
strongly  against  the  insurer. 

Colton  testified  that  in  a  conversation  with  Mr.  Guernsey, 
one  of  the  officers  of  the  bank,  he  was  authorized  to  withdraw 
the  note,  charge  it  off,  and  return  it  to  the  maker,  and  it  is 
urged  that  the  findings  in  respect  to  this  transaction  are  con- 
trary to  the  evidence;  that  while  Colton  may  have  been  mis- 
taken as  to  the  extent  of  his  authority,  he  acted  under  a  claim 
of  right  and  was  not,  therefore,  guilty  of  any  fraud  or  dis- 
honesty. He  was  a  defendant  and  his  declaration  must  be  re- 
garded as  self-serving;  besides,  Mr.  Guernsey  was  a  witness 
and  denied  that  any  such  conversation  took  place.  Manifestly, 
the  court  believed  Mr.  Guernsey's  testimony. 
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It  is  contended  that  plaintiff  cannot  recover  because  of  its 
failure  to  give  "immediate  notice"  of  the  loss,  as  provided  in 
the  bond.  The  loss  was  discovered  on  the  15th  of  May.  On 
the  21st  of  July  the  company  was  notified,  and  the  court  finds 
that  the  bank  gave  notice  as  soon  as  practicable.  The  findings 
are  to  the  effect  that  the  surety  company  made  no  complaint 
that  it  was  not  promptly  notified.  It  responded  to  the  notice 
and  caused  the  books  of  the  bank  to  be  examined,  and  made 
inquiries  of  the  defendant  Colton.  There  is  no  showing  that  it 
was  prejudiced  in  any  way  by  the  failure  to  give  notice  earlier. 
Moreover,  the  court  finds  that  after  the  surety  company  had 
made  its  investigation  it  advised  the  plaintiff  that  inasmuch  as 
Colton  denied  liability  the  surety  company  would  not  admit 
that  it  was  liable.  Having  placed  its  denial  of  liability  upon 
one  distinct  ground,  with  no  complaint  in  respect  to  notice,  it 
was  too  late  after  being  sued  for  it  to  mend  its  hold  and  rely  as 
a  defense  upon  the  failure  to  comply  strictly  with  the  condi- 
tion respecting  notice. 

The  judgment  is  affirmed. 


No.  20,887. 

The  First  National  Bank  op  Hays  City,  Appellant,  v.  A.  P. 
Staab  and  Jacob  P.  Staab,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Replevin — Chattel  Mortgage — Pleadings,  An  instruction  covering 
fraud  and  mutual  mistake,  not  pleaded,  held  improper. 

2.  Promissory  Note — VaaiamAse  by  Parol  Rule  followed  that  the  terms 
of  a  plain  promissory  note  cannot  be  varied  by  parol. 

3.  Replevin — Value  of  Property — Replevin  Affidavit  Competent  Evi- 
dence. The  affidavit  in  replevin  made  by  the  plaintiff  was  properly 
permitted  to  go  to  the  jury  on  the  question  of  value  of  the  property 
involved. 

4.  Same — Mortgagee  "Deeming  Itself  Insecure** — Conclusive.  Proof  of 'a 
feeling  of  insecurity  was  sufficient  to  support  the  plaintiff's  allegation 
that  it  deemed  itself  insecure,  the  reasonableness  of  such  feeling  being 
immaterial. 

Appeal  from  Ellis  district  court;   Jacob  C.  Ruppenthal, 
judge.    Opinion  filed  February  9, 1918.    Reversed. 

24— Kan.— 1778 
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C.  M.  Holmquist,  A.  D.  GUkeson,  both  of  Hays,  Lee  Monroe, 
James  A.  McClure,  and  C.  M.  Monroe,  all  of  Topeka,  for  the 
appellant. 

E.  A.  Rea,  and  /.  P.  Shutts,  both  of  ikays,  fpr  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  bank  loaned  Jacob  Staab  $175.25, 
taking  his  note  payable  on  demand,  which  note  his  father  was 
to  have  signed,  but  did  not,  secured  by  a  chattel  mortgage  on 
some  wheat  and  other  property  already  mortgaged  to  the  bank 
by  the  defendants  to  secure  indebtedness  which  had  been  run- 
ning and  accumulating  for  a  number  of  years.  The  bank 
brought  replevin,  and  in  its  affidavit  fixed  the  value  of  the 
wheat  at  $3,000  and  the  other  property  at  $1,730.  No  redeliv- 
ery bond  was  given.  The  bank  sold  the  wheat  for  $600  and  the 
other  property  for  $971.50.  The  defendailts  pleaded  an  oral 
agreement  on  the  part  of  plaintiffs  cashier  when  the  note  of 
Jacob  Staab  was  given,  that  no  action  would  be  taken  on  the 
chattel  mortgage  until  the  wheat  was  thrashed  and  marketed, 
and  prayed  judgment  for  a  return  of  the  property  or  the  sum 
of  $4,500  and  costs.  The  defendants  recovered  a  judgment  for 
$3,900,  and  the  plaintiff  appeals,  assigning  as  errors  the  ad- 
mission of  evidence  as  to  the  alleged  agreement  and  certain 
other  rulings  touching  evidence  and  instructions. 

The  principal  complaint  is  that  the  alleged  parol  agreement 
contradicted  the  terms  of  the  note  given  by  Jacob  Staab.  The 
latter  testified  that  when  he  gave  this  demand  note  he  thought 
it  was  the  same  as  any  other  and  would  "give  a  man  time, 
thirty  dajrs  or  ninety  days."  That  he  understood  from  the 
cashier  from  what  he  said  that  he  was  to  pay  after  the  wheat 
was  thrashed  and  marketed,  and  that  he  would  not  have  signed 
these  notes  and  chattel  mortgage  if  he  had  known  that  the 
bank  would  demand  payment  within  thirty  days  and  before  the 
wheat  was  thrashed  and  marketed.  On  cross-examination  he 
testified  that  the  note  was  not  to  be  paid  until  after  harvest. 

"Q.    Who  told  you  that?    A.    Mr.  Madden. 

"Q.  What  did  he  say?  Give  us  his  exact  language.  A.  Now,  he 
saysy  I  want  you  to  straighten  out  these  notes  this  fall.  I  says  I  Will  just 
as  soon  as  I  thresh.    I  says  I  can't  pay  them  before  that. 

"Q.    And  that  is  what  he  said?    A.    Yes. 
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"Q.  He  didn't  say  he  would  not  try  to  collect  them  before  that,  he  had 
any  particular  time?    A.    No,  he  never  said  that." 

The  court  instructed  that — 

"Evidence  has  been  presented  as  to  the  agpreement  regarding  the 
maturity  of  the  note  given  by  Jacob  P.  Staab  and  of  the  alleged  extension 
of  his  father's  note  until  threshing  or  marketing  time.  .  .  If,  at  the 
time  that  the  defendant,  Jacob  P.  Staab,  signed  the  notes  in  controversy, 
he  and  the  bank  made  an  agreement  to  the  effect  that  payment  thereon 
was  not  to  be  made  nor  demanded  until  after  the  wheat  of  the  defendant 
was  threshed  and  marketed,  and  if  it  was  understood  and  agreed  at  such 
time  between  said  defendant  and  the  bank  that  said  notes  should  not 
mature  nor  be  due  and  payable  until  after  threshing  and  marketing  the 
wheat,  such  agreement,  if  any,  would  be  binding  upon  the  plaintiff  as  well 
as  the  defendant,  even  though  the  note  taken  provided  that  it  was  due 
and  payable  *on  demand,'  provided  that  by  reason  either  of  accident  or 
mutual  mistake  of  both  parties,  or  of  fraud  on  the  part  of  the  bank,  the 
note  did  not  express  the  contract  or  agreement  of  the  parties  in  relation 
to  the  maturity  of  said  note." 

We  are  compelled  to  hold  that  this  instruction  not  only  went 
beyond  the  allegations  of  the  answer,  which  did  not  allege  any 
fraud  or  mutual  mistake,  and  the  evidence,  which  in  no  wise 
indicated  either,  but  also  went  counter  to  the  rule  that  the 
plain  terms  of  a  promissory  note  cannot  be  varied  by  oral 
testimony.  This  rule  is  clearly  set  forth  in  Stevens  v.  Inch,  98 
Kan.  306, 158  Pac.  43,  and  Bank  v.  Paper  Co.,  98  Kan.  350,  158 
Pac.  44.  It  is  but  fair,  however,  to  say  that  both  of  these  deci- 
sions were  rendered  after  the  trial  of  this  action. 

It  is  complained  that  the  affidavit  was  permitted  to  go  to  the 
jury  on  the  question  of  the  value  of  the  property.  The  court 
refused  an  instruction  that  it  should  not  be  considered,  and 
charged  that,  while  not  an  absolute  test  of  the  value  and  while 
made  only  for  the  purpose  of  fairly  approximating  the  value 
in  fixing  the  amount  of  bond  to  be  given,  it  might  be  considered 
so  far  as  it  threw  light  upon  the  question  of  a  feeling  of  in- 
security. There  was  no  error  in  this  of  which  the  plaintiff 
can  complain,  for  the  court  might  have  gone  further  and 
charged  that  the  affidavit  might  be  considered  touching  the 
question  of  value  and  the  plaintiff's  estimate  thereof.  (Craw- 
ford  V.  Furlong,  21  Kan.  698;  Hoisington  v.  Armstrong,  22 
Kan.  110;  MiUs  v.  MiUs,  39  Kan.  455,  18  Pac.  521;  34  Cyc. 
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On  the  question  as  to  whether  the  bank  actually  deemed  it 
self  insecure,  the  jury  were  correctly  charged  that  if  when  the 
property  was  taken  the  cashier  took  possession  with  the  con- 
viction of  insecurity  in  his  mind,  that  was  sufficient.  The 
cashier  not  only  testified  to  this  feeling  of  insecurity  but  gave 
cogent  reasons  therefor.  It  is  complained  that  there  was  no 
evidence  to  the  contrary,  and  that  the  jury  were  erroneously 
permitted  to  pass  on  the  question.  The  court  instructed  that 
as  the  cashier  had  testified  that  he  had  such  feeling  at  the 
time — 

"Then  upon  the  facts  of  the  case  if  you  think  it  is  at  all  fairly  and 
reasonably  possible  to  believe  that  he  had  such  feeling,  then  you  should 
so  find,  and  it  should  be  held  that  the  bank  had  a  right  to  take  possession 
of  the  property." 

There  is  nothing  on  the  face  of  the  record  to  impugn  hi> 
credibility  in  the  slightest,  except  the  matter  of  value  fixed  in 
the  affidavit,  but  this  particular  part  of  the  charge  is  not  com- 
plained of. 

One  of  the  provisions  of  the  mortgage  was  that  possession 
might  be  taken  if  the  bank  should  deem  itself  insecure.  It  was 
alleged  that  it  did  so  deem  itself.  The  answer  contained  a 
general  denial.  It  was  proper,  therefore,  to  permit  projpf  as  to 
such  alleged  feeling  of  insecurity — ^the  reasonableness  thereof 
being  entirely  immaterial. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 
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No.  20,911. 

ISADORE  Smith,  Appellant,  v.  George  Hern,  Appellee. 

SYLLABUS  BY  THE  CX)URT. 

1.  False  Arrest — Pleadings — Damages — Necessary  Allegations,  In  an 
action  \o  recover  damages  for  false  arrest,  where  the  petition  alleges 
that  by  reason  of  the  false  arrest  the  plaintiff's  business  greatly 
declined  and  was  damaged  in  the  sum  of  $1,000,  it  is  not  reversible 
error  to  require  the  plaintiff  to  set  out  in  his  petition  specifically  and 
in  detail  how  he  was  thus  damaged. 

2.  Same — Officer  May  Arrest  Without  a  Warrant,  An  officer  may 
arrest  a  person  without  a  warrant  where  the  officer  has  reasonable 
grounds  to  believe  that  a  felony  has  been  committed  by  the  person 
arrested. 

3.  False  Arrest — Receiving  Stolen  Goods^Evidence  of  Other  Similar 
Offenses,  In  an  action  to  recover  damages  for  false  arrest,  where 
the  defendant  seeks  to  justify  the  arrest  by  proving  that  the  plain- 
tiff had  knowingly  received  feloniously  stolen  goods,  evidence  is  ad- 
missible to  prove  that  the  plaintiff  had  on  other  occasions  knowingly 
committed  a  similar  offense. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9,  1918.    Affirmed. 

Carr  W.  Taylor,  and  F.  Dumont  Smith,  both  of  Hutchinson, 
for  the  appellant. 

F.  L.  Martin,  Van  M,  Martin,  and  John  M,  Martin,  all  of 
Hutchinson,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiff  commenced  this  action  to  re- 
cover damages  for  false  arrest.  A  jury  returned  a  verdict  in 
favor  of  the  defendant,  judgment  was  rendered  in  his  favor, 
and  the  plaintiff  appeals. 

1.  The  plaintiff's  original  petition  was  attacked  by  a  motion 
asking  the  court  to  require  the  plaintiff  to  amend  the  petition 
in  a  number  of  particulars.  That  motion  was  allowed  in  part 
and  denied  in  part.  An  amended  petition  was  then  filed ;  that 
petition  was  attacked  by  another  motion,  which  was  allowed 
in  part  and  denied  in  part.  A  second  amended  petition  was 
then  filed;  that  petition  was  attacked  in  a  similar  manner, 
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and  that  attack  was  sustained  in  part  and  denied  in  part.  A 
third  amended  petition  was  filed,  and  that  petition  was  at- 
tacked in  like  manner,  but  the  motion  was  denied.  Complaint 
is  made  of  the  manner  in  which  the  plaintiff's  several  petitions 
were  treated  on  the  hearing  of  the  motions,  but  no  specific 
error  is  pointed  out  on  which  to  attack  any  order  made  by  the 
court  on  the  hearing  of  any  of  the  motions. 

The  plaintiff's  original  petition  contained  the  following: 

"Plaintiff  further  states  that  by  reason  of  said  willful,  wanton, 
malicious,  oppresave  and  unlawful  conduct  of  the  defendant  he  has 
been  publicly  disgraced,  defamed  and  humiliated  and  greatly  injured 
in  his  business,  reputation  and  standing  in  this  community,  and  that 
by  reason  thereof  as  above  alleged,  he  has  been  damaged  in  the  sum 
of  $5,000.00  general  damages,  and  $3,000.00  exemplary  damages,  in  the 
aggregate  the  sum  of  $8,000.00." 

The  plaintiff  was  required  to  amend  that  petition  by  setting 
out  the  amount  claimed  for  injury  to  business  and  the  amount 
claimed  for  injury  to  reputation  and  standing  in  the  com- 
munity. In  the  first  amended  petition,  the  allegation  above 
referred  to  appeared  as  follows : 

''As  a  result  thereof  this  plaintiff  was  damaged  in  his  business  in 
the  sum  of  $1,000.  That  by  reason  of  said  false  arrest,  this  plaintiff 
was  greatly  humiliated  and  put  to  shame,  to  his  damage  in  the  sum 
of  $5,000.  That  as  a  result  of  the  said  arrest  and  the  publicity  thereof, 
which  necessarily  followed,  this  plaintiff  was  damaged  in  his  reputation 
in  the  sum  of  $2,500." 

The  plaintiff  was  again  required  to  amend  his  petition  by  set- 
ting up  the  facts  and  details  showing  how  he  was  damaged  in 
his  business  in  the  sum  of  $1,000.  In  the  second  amended 
petition,  that  allegation  appeared  as  follows : 

''As  a  result  thereof  the  business  of  this  plaintiff  greatly  declined 
and  he  was  damaged  in  his  business  in  the  sum  of  $1,000.00.  That  by 
reason  of  said  false  arrest,  this  plaintiff  was  greatly  humiliated  and 
put  to  shame,  to  his  damage  in  the  simi  of  $5,000.00.  That  as  a  result 
of  the  said  arrest  and  the  publicity  thereof,  which  necessarily  followed, 
this  plaintiff  was  damaged  in  his  reputation  in  the  sum  of  $2,500.00." 

The  plaintiff  was  required  to  amend  his  second  amended 
petition  by  setting  out  specificalljr  and  in  detail  how  he  was 
damaged  in  his  business  in  the  sum  of  $1,000.  This  order  of 
the  court  was  not  complied  with.  If  the  damage  to  the  plain- 
tiffs business,  as  alleged  in  the  second  amended  petition,  was 
capable  of  proof,  if  there  was  any  evidence  to  prove  such  dam- 
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age,  the  facts  and  detaUs  showing  how  the  plaintiff  was  thus 
damaged  could  have  been  shown.  The  court  did  not  order  that 
the  allegation  concerning  damage  to  business  be  stricken  from 
the  petition.  That  allegation  was  voluntarily  omitted  from  the 
third  amended  petition.  It  was  not  prejudicially  erroneous 
to  require  the  plaintiff  to  state  in  detail  how  he  was  damaged 
in  his  business. 

Other  than  as  stated,  the  plaintiff's  cause  of  action  appears 
to  have  been  fully  stated  in  his  third  ^mended  petition.  Some 
of  the  other  orders  made  by  the  court  on  the  motions  may  have 
been  erroneous,  but  it  does  not  appear  that  they  were  preju- 
dicially so.  It  does  not  appear  that  any  fact  was  not  alleged 
that  should  have  been  alleged  by  the  plaintiff  in  order  to  state 
his  cause  of  action. 

2.  The  defendant  was  chief  of  police  of  the  city  of  Hutchin- 
son. In  his  answer,  he  set  up  a  general  denial,  which  consti- 
tuted a  denial  of  the  arrest,  and  he  set  up  justification  for  the 
arrest;  that  justification  was  that  the  defendant  had  reasonable 
groimds  for  believing  that  the  plaintiff  had  recently  received 
feloniously  stolen  goods,  knov^ing  that  the  goods  had  been  so 
stolen,  and  that  the  plaintiff  was  guilty  as  an  accessory  after 
the  fact,  and  that  it  was  the  intention  of  the  defendent  to  have 
the  plaintiff  brought  to  trial  upon  these  charges. 

The  plaintiff  quotes  the  following  language  from  Prell  v. 
McDonald,  7  Kan.  426 :  \ 

"When  the  acts  of  officers  in  arresting  and  imprisoning  a  person  are 
void,  they  are  liable  to  the  party  injured,  although  they  may  have  acted 
in  entire  good  faith'.  When  an  officer  acts  without  authority,  or  exceeds 
his  authority,  he  is  liable,  whether  he  acts  maliciously  or  not."    (Syl.  H  9.) 

The  language  quoted  does  not  sustain  the  position  of  the 
plaintiff  unless  the  acts  of  the  defendant  were  void.  According 
to  Prell  V.  McDonald,  those  acts  were  not  necessarily  void.  In 
that  case  the  court  said : 

"It  must  be  presumed  from  the  evidence  that  the  plaintiff  committed 
the  offense  with  which  he  was  charged,  which  was  a  breach  of  the  peace 
by  fighting;  and  it  must  be  presumed  that  the  defendant  Files  made  the 
arrest  on  sufficient  information.  In  such  a  case  he  would  not  at  com- 
mon law  be  liable."     (p.  446.) 

An  officer  may  arrest  vnthout  a  warrant  where  he  has 
reasonable  grounds  to  believe  that  a  felony  has  been  committed 
by  the  person  arrested.    {Gamier  v.  Squires,  62  Kan.  321,  325, 
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62  Pac.  1005 ;  Railwa/y  Co.  v.  HinsdeU,  76  Kan.  74,  76,  90  Pac. 
800 ;  2  R.  C.  L.  450 ;  5  C.  J.  399.) 

There  was  evidence  which  tended  to  show  that  the  plaintiff 
was  not  arrested.  If  that  evidence  was  believed  by  the  jury,  a 
defense  sufficient  to  defeat  the  plaintiff's  action  was  established. 
There  was  also  evidence  which  tended  to  show  sufficient  facts 
to  justify  the  defendant  in  arresting  the  plaintiff  without  a 
warrant,  and  in  holding  him  on  the  charge  of  either  having 
knowingly  received  stolen  goods,  or  of  being  an  accessory 
thereto  after  the  fact.  That  evidence,  if  believed  by  the  jury, 
likewise  constituted  a  sufficient  defense  to  the  plaintiff's  action. 
Those  defenses  were  submitted  to  the  jury  under  proper  in- 
structions, and  the  jury  rendered  a  general  verdict  in  favor  of 
the  defendant.  That  verdict  may  have  been  properly  based  on 
the  evidence  that  there  was  no  arrest,  or  on  the  evidence  that 
the  defendant  had  knowledge  of  facts  sufficient  to  justify  him 
in  arresting  the  plaintiff. 

3.  At  the  time  of  the  transaction  complained  of  in  this 
action,  the  plaintiff  was  a  junk  dealer  in  the  city  of  Hutchin- 
son, and  he  had.  been  engaged  in  that  business  for  some  years. 
On  the  trial,  the  defendant  introduced  evidence  which  tended 
to  show  that  the  plaintiff  had  on  other  occasions  knowingly  re- 
ceived stolen  property.    The  plaintiff  says : 

"The  most  grievous  error  that  we  complain  of  was  the  admission  of 
evidence  of  other  alleged  offenses  at  times  preceding  the  arrest." 

The  plaintiff's  contention  is  against  the  weight  of  authority. 
A  clear  statement  of  the  rule  concerning  the  introduction  of 
evidence  of  other  similar  offenses  on  a  charge  of  having  re- 
ceived stolen  goods  is  found  in  2  Wharton's  Criminal  Evidence, 
10th  ed.,  page  1660,  as  follows : 

"A  very  great  latitude  is  allowed  in  the  reception  of  evidence  relating 
to  the  possession  of  stolen  goods.  Thus,  evidence  that  there  were  other 
instances  of  the  reception  by  the  defendant  of  stolen  goods  is  relevant; 
that  the  accused  had  received  such  goods  from  the  same  person;  that  he 
bought  them  at  an  inadequate  price;  that  he  received  them  at  unusual 
hours  of  the  night;  and  other  unusual  or  suspicious  circumstances  at- 
tending the  possession." 

This  rule  is  supported  by  a  number  of  authorities,  although 
in  some  of  them  it  is  stated  that  generally  it  must  be  shown 
that  the  goods  were  received  from  the  same  person,  but  this 
qualification  is  not  found  in  all  the  authorities.     (24  A.  &  E. 
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Encycl.  of  L.,  2d  ed.,  53 ;  1  Wigmore  on  Evidence,  §  324 ; 
4  Chamberlayne  on  Modern  Law  of  Evidence,  §  3225 ;  10  Ency. 
of  Ev.,  p.  673,  subdiv.  D ;  34  Cyc.  525.) 

In  a  note  on  "Evidence  of  other  crimes  in  criminal  case," 
under  a  subdivision  "Receiving  stolen  property,"  62  L.  R.  A. 
193,  269,  this  language  is  found : 

"Receiving  stolen  property  knowing  it  to  be  stolen  is  a  crime  in  which, 
as  its  name  implies,  the  guilty  knowledge  of  the  theft  must  be  established 
to  justify  a  conviction.  It  is  foi*  this  reason  that,  on  a  trial  for  this 
offense,  evidence  of  a  former  receipt  by  the  accused  of  goods  under  cir- 
ciunstances  showing  knowledge  of  their  having  been  stolen  is  competent 
and  admissible,  though  it  establishes,  or  tends  to  establish,  a  distinct 
crime." 

The  general  rule  is,  that  the  evidence  is  admissible  if  it  tends 
directly  to  prove  the  defendant  guilty  of  the  crime  charged, 
although  it  may  also  tend  to  prove  a  distinct  felony,  and  thus 
prejudice  the  accused.  (The  State  v.  FolweU,  14  Kan.  105; 
The  State  v.  Adams,  20  Kan.  311,  319;  The  State  v.  Burns, 
35  Kan.  387,  389,  11  Pac.  151 ;  The  State  v.  Reed,  53  Kan.  767, 
774,  37  Pac.  174;  The  State  v.  Stevens,  56  Kan.  720,  722,  44 
Pac.  992 ;  The  State  v.  Kirby,  62  Kan.  436,  444,  63  Pac.  752 ; 
The  State  v.  Franklin,  69  Kan.  798,  799,  77  Pac.  588;  The 
State  V.  Hansford,  81  Kan.  300,  301, 106  Pac.  738.) 

In  a  prosecution  for  forgery,  this  court  said : 

"For  the  purpose  of  proving  that  the  accused  had  knowledge  of  the 
false  character  of  the  instrument  which  he  is  charged  with  uttering  and 
passing,  it  is  competent  to  show  that  at  about  the  time  of  the  offense 
he  possessed  or  uttered  other  similar  forged  instruments.''  (The  State 
V.  Calhoun,  76  Kan.  259,  syl.  If  4,  88  Pac.  1079.) 

(See,  also.  The  State  v.  Chance,  82  Kan.  388,  391,  108  Pac. 
791.) 

These  are  the  rules  in  criminal  prosecutions.  The  present 
action  is  not  a  criminal  prosecution;  it  is  a  civil  action  for 
damages.  The  defendant  was  undertaking  to  justify  his 
action  in  causing  the  arrest  of  the  plaintiff — if  the  plaintiff 
had  been  arrested.  By  the  evidence  complained  of,  the  de- 
fendant was  seeking  to  establish  the  fact  that  the  plaintiff 
had  on  prior  occasions  knowingly  received  stolen  goods.  The 
defendant  sought  to  establish  that  fact  for  the  purpose  of 
showing  that  he  had  information  sufficient  to  justify  him  in 
arresting  the  plaintiff.    It  was  not  necessary  for  the  defend- 
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ant  to  introduce  evidence  sufficient  to  establish  the  plaintiffs 
guiJt;  it  was  only  necessary  for  the  defendant  to  introduce 
evidence  sufficient  to  show  that  he  was  justified  in  arresting 
the  plaintiff..    There  was  no  error  in  admitting  that  evidence. 

Other  matters  are  presented  by  the  plaintiff;  they  have 
been  examined,  but  have  been  found  insufficient  to  warrant 
a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 


No.  21,046. 

Hallie  Cooper,  Appellee,  v.  J.  A.  Cooper  and  Cynthia 
Cooper,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Alienation  op  Affections  —  Duty  of  Parents  towards  Son's  Wife. 
The  parents  of  a  nineteen-year  old  son  owe  no  legal  duty  towards 
that  son's  wife,  except  not  to  meddle  intentionally  with  their  son's 
affections  for  his  wife. 

2.  Same — Insufficient  Evidence  agamst  Mother-in-law,  A  mother-in- 
law  is  not  guilty  of  alienating  her  infant  son's  affections  for  his  wife 
merely  because  she  disliked  the  wife  and  regnretted  her  son's  marriage, 
and  expressed  her  belief  that  because  of  his  extreme  youth  he  was  not 
fitted  for  the  responsibilities  and  duties  of  a  married  man.      ^ 

8.  Same — Insufficient  Evidence  against  Father-in-law.  A  father-in-law 
is  not  guilty  of  alienating  his  infant  son's  affections  for  his  wife 
merely  because  he  gives  his  son  financial  assistance  to  attend  ^ool 
after  the  wife  has  refused  to  live  with  the  son  on  account  of  his  in- 
ability to  support  her,  and  when  in  good  faith  the  father  sought  to  im- 
prove his  son's  earning  capacity  by  improving  his  education. 

4.  Same — Judgment  Not  Sustained  by  Evidence.  Evidence  examined  and 
held  insufficient  to  sustain  a  judg^nent  in  favor  of  plaintiff  against  her 
parents-in-law  for  the  alienation  of  her  husband's  affections. 

Appeal  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  filed  February  9,  1918.    Reversed. 

R.  E.  Cvllison,  Frank  R.  Forrest,  and  B.  E.  Clifford,  all  of 
lola,  for  the  appellants. 
P.  /.  Oyler,  of  lola,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Dawson,  J.:  The  plaintiff  recovered  a  judgment  for  dam- 
ages against  her  father-in-law  and  mother-in-law  for  alienat- 
ing her  husband's  affections. 

On  March  10,  1914,  the  plaintiff,  a  girl  of  twenty,  married 
the  defendants'  son,  a  youth  who  was  about  a  month  under 
nineteen  years  of  age.  The  young  husband  had  no  means  of 
supporting  his  bride,  so  he  brought  her  to  the  home  of  his 
parents,  with  whom  they  resided  for  some  weeks.  About  May 
1,  1914,  the  defendants  permitted  plaintiff  and  her  husband  to 
take  up  their  abode  on  defendants'  farm  and  to  use  their  fur- 
niture. Early  in  June  the  plaintiff  and  her  husband  went  on  a 
month's  visit  to  Illinois,  and  on  their  return  they  stayed  a  week 
on  the  farm,  and  then  they  moved  into  furnished  rooms  in 
Moran,  where  they  resided  until  November  12, 1914,  when  the 
plaintiff  went  to  Illinois  to  attend  her  invalid  grandmother. 
Plaintiff  gave  birth  to  a  child  in  Illinois  and  remained  there 
many  months.  During  her  long  absence  in  Illinois  she  and  her 
husband  had  become  estranged;  and  he,  with  some  financial 
aid  from  his  father,  had  entered  school  at  Emporia.  Plaintiff 
returned  to  Moran  in  October,  1915,  and  on  demand  of  plain- 
tiff the  defendant  Cooper  recalled  his  son  from  school,  but  the 
young  people  never  resumed  relations  as  husband  and  wife. 
Plaintiff  caused  her  husband's  arrest  for  nonsupport,  but  he 
was  discharged  by  the  examining  magistrltte.  Then  she  insti- 
tuted a  suit  against  him  for  alimony,  and  commenced  this 
action  against  the  defendants..  Issues  were  joined  and  the 
cause  was  tried  to  a  jury,  which  gave  a  verdict  for  plaintiff  for 
$5,000  against  both  defendants.  Several  unimportant  ques- 
tions were  answered  by  the  jury,  and  also  the  following: 

"Q.  4.    Before  the  estrangement  of  plaintiff  and  Beryl  Cooper,  did  the 
defendant,  J.  A.  Cooper,  have  or  exhibit  any  malice  against  the  plaintiff? 
"A.   Yes. 

''Q.  7.  Did  the  defendant,  J.  A.  Cooper,  intentionally  and  maliciously 
speak  any  word  or  perform  any  act  for  the  purpose  of  alienating  the 
affections  of  bis  son  from  the  plaintiff? 

"A.   Yes. 

"Q.  8.  If  you  answer  the  foregoing  in  the  affirmative,  state  what  he 
did  or  said.     (Stricken  out  by  court.) " 
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A  long  assignment  of  errors  is  presented,  the  chief  of  which 
is  that  there  was  no  evidence  upon  which  to  base  the  verdict 
of  the  jury.  To  aid  the  court  in  testing  the  correctness  of  this 
contention,  we  have  an  abstract  of  160  pages  by  appellant  and 
a  counter-abstract  of  92  pages  by  the  appellee.  Both  of  these 
bulky  compilations  have  been  studied  with  care.  Both  are 
cumbered  with  an  interminable  mass  of  more  or  less  irrele- 
vant matter,  designed  apparently  to  show  what  the  defend- 
ants did  and  did  not  do  towards  establishing  the  young  people 
in  housekeeping  and  in  business ;  and  what  the  defendants  did 
and  failed  to  do  to  show  their  affection  for  plaintiff  and  her 
baby,  which  was  the  offspring  of  this  marriage,  and  defendants' 
grandchild.  There  is  also  in  the  record  a  plethora  of  letters 
from  plaintiff  to  her  husband  while  she  was  in  Illinois.  The 
first  of  these  was  affectionate  in  tone,  but  her  later  letters  were 
filled  with  faultfinding,  with  exasperation  at  the  young  hus- 
band's failure  to  pay  his  bills,  his  failure  to  launch  himself  in 
some  sort  of  paying  business  which  would  enable  him  to  sup- 
port his  wife  and  child ;  and  between  occasional  terms  of  en- 
dearment she  called  him  a  cad,  a  calf  and  a  jackass,  etc.  The 
letters  contained  also  an  occasional  allusion  to  her  husband's 
mother,  whom  she  conceived  to  be  the  cause  of  her  young  hus- 
band's lack  of  enterprise.  The  trial  court  admonished  counsel 
for  both  parties  that  much  of  this  correspondence  was  inad- 
missible under  ordinary  rules  of  evidence,  but  it  all  went  in  by 
consent  or  waiver  of  counsel.    (21  Cyc.  1625.) 

The  law  does  not  require  anything  whatever  from  the  hands 
of  parents-in-law,  except  that  they  do  not  meddle  with  the 
domestic  felicity  and  affections  of  their  son  and  his  wife.  The 
parents  may  hold  aloof,  decline  to  recognize  the  wife,  show  no 
interest  in  her  or  her  children,  or  cut  off  their  son  without  a 
penny  for  marrying  without  their  approval.  Wise  parents-in- 
law,  of  course,  do  none  of  these  things.  They  usually  consider 
the  daughter-in-law  an  accession  to  their  family,  take  her  into 
their  hearts  and  affections,  and  re-live  the  joys  of  their  own 
youth  in  the  marital  happiness  of  their  children;  and  when 
grandchildren  come  there  is  commonly  a  continuous  and  de- 
lightful contest  between  the  youthful  parents  and  the  grand- 
parents for  first  place  in  the  affections  of  the  grandchildren. 
That  is  the  way  it  ought  to  be.    Happy  the  grandparents  who 
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view  the  matter  in  that  light !  But  if  they  fail  to  do  so,  they 
are  not  to  be  penalized  in  damages,  unless  they  are  guilty  of 
some  intentional  acts  which  tend  to  alienate  their  son's  affec- 
tion for  his  wife. 

To  support  an  action  against  parents-in-law  for  alienating 
their  son's  affections  for  his  wife  a  much  stronger  and  clearer 
case  is  required  to  be  established  than  against  a  stranger, 
(Powers  V.  Sumbler,  83  Kan.  1,  5,  110  Pac.  97;  Mutter  v. 
Knibbs,  193  Mass.  556,  9  L.  R.  A.,  n.  s.,  322,  and  note ;  Brown 
V.  Brown,  124  N.  C.  19,  70  Am.  St.  Rep.  575 ;  Beisel  v.  Gerlach, 
221  Pa.  St.  232,  18  L.  R.  A.,  n.  s.,  516;  13  R.  C.  L.  1471-1475.) 

As  to  Mrs.  Cooper,  senior,  there  was  no  substantial  evidence 
that  she  meddled  with  the  domestic  felicity  of  her  son  and 
daughter-in-law.  True,  she  admonished  them  against  showing 
an  excess  of  their  affections  before  third  parties  who  might 
talk  about  them  or  laugh  at  them,  and  there  was  some  evi- 
dence that  she  disliked  the  plaintiff.  But  her  relations  with 
her  daughter-in-law  were  very  limited.  She  went  visiting  in 
western  Kansas  and  in  Colorado  for  most  of  the  summer  and 
autumn^  and,  consequently,  saw  little  of  her  son  and  plaintiff 
during  the  time  they  lived  together.  Doubtless  Mrs.  Cooper, 
senior,  greatly  regretted  her  son's  marriage,  because  of  his 
extreme  youth  and  immature  fitness  for  marital  responsibili- 
ties, but  what  mother  would  do  otherwise?  All  the  evidence 
tends  to  show  that  the  general  conduct  of  Mr.  Cooper,  senior, 
towards  plaintiff  was  kindly,  discreet,  and  tactful.  Disregard- 
ing the  evidence  in  his  behalf  and  which  tended  to  show  that 
he  was  disposed  tc  help  make  the  plaintiff's  and  his  son's 
marriage  a  success  (for  the  jury  might  disbelieve  that  evi- 
dence), all  that  appellee  can  show  is  that  during  plaintiff's 
prolonged  and  voluntary  absence  in  Illinois  he  advanced  money 
to  his  son  to  go  to  school,  and  thit  because  of  his  presence  at 
some  interviews  which  he  arranged  between  her  and  his  son 
on  her  return  from  Illinois  she  was  prevented  from  making 
a  private  effort  at  reconciliation  with  the  latter.^  Since  the 
son  was  admittedly  incapable  of  making  a  statisfactory  liv- 
ing for  her,  and  the  plaintiff  had  a  good  home  in^  Illinois  and 
had  avowed  her  intention  to  remain  there  until  he  could  do 
so,  there  was  certainly  nothing  wrong  in  the  defendant  father 
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assisting  his  son  to  a  further  education  which  might  bring 
the  result  she  desired. 

As  to  the  presence  of  Cooper,  senior,  at  the  interviews  be- 
tween plaintiff  and  her  husband,  those  interviews  were 
brought  about  by  the  defendant.  It  was  never  hinted  that  he 
should  withdraw  and  leave  the  young  couple  to  talk  privately. 
They  were  disposed  to  quarrel,  and  defendant  Cooper  was  try- 
ing to  make  peace  and  harmony  between  them.  Plaintiff  in- 
timated very  pointedly  that  she  desired  no  private  conference 
with  her  husband.  She  told  him  point  blank  that  he  would 
need  to  produce  a  doctor's  certificate  before  she  would  re- 
sume marital  relations  with  him. 

On  January  12,  1915,  plaintiff  wrote  to  her  husband : 

"Beryl  I  am  in  a  mighty  good  home  and  I  am  as  welcome  as  I  ever 
was  before  I  married  you  and  I  intend  to  stay  right  where  I  am  until 
you  wake  up  and  prove  yourself  man  enough  to  support  me.  .  .  . 
Now  you  take  that  money  you  were  going  to  use  to^  come  here  and  look 
up  a  job.  Every  other  young  fellow  around  there  can  make  a  decent 
living  for  his  wife  and  if  I  were  you  I  would  hate  to  be  the  only  cad. 
Of  course  they  have  to  work  and  it  is  no  disgrace  and  you  are  no  better 
than  the  rest  and  a  boy  that  has  the  health  and  strength  that  you  have 
ought  to  be  ashamed  of  hisself  if  he  was  too  indolent  to  try  and  help 
himself.  .  .  .  You  can  gallivant  around  and  smoke  your  cigars  and 
act  the  part  of  a  dude  but  when  it  comes  to  earning  you  take  a  lay 
off .  ^     .    . 

"Now  when  you  can  prove  to  me  you  are  capable  of  supporting  me 
and  my  child  I  am  ready  to  take  up  my  part  but  I  will  not  suffer  the 
child  to  be  brought  up  in  poverty  as  long  as  I  can  help  it.  I  will  work 
for  it  rather  than  deprive  it  of  the  advantages  of  life.  I  never  had  to 
and  never  will  as  long  as  I  stay  with  my  father.  Now  Beryl  I  hope  you 
will  look  at  this  as  I  have  written  now  don't  wait  and  depend  on  your 
people  any  longer  move  for  yourself." 

On  February  28, 1915,  she  wrote : 

"You  know  I  always  prefer  Jhe  farm  when  things  are  half  way 
respectable  but  under  conditions  that  you  hold  never.  Perhaps  if  you  read 
your  scriptures  you  will  find  where  it  says  something  like  this  when  a 
man  shall  take  unto  himself  a  wife  he  shall  leave  his  own  people  and 
cleave  unto  her,  if  you  persist  in  staying  there  I  will  say  no  more  you 
are  stubborn  about  it  so  I  will  stay  just  where  I  am.  .  .  .  You  have 
have  had  your  own  way  since  we  have  been  married  and  now  I  will  have 
mine  for  a  while.  .  .  .  What  a  snob  and  sore  head  you  were  and 
how  mean  you  were  with  me  when  you  brought  me  home  this  summer  and 
I  paid  my  own  fare  at  that  yet  you  think  I  ought  to  be  willing  to  live  on 
the  doorstep  with  your  people.  No,  never.  You  should  have  married 
a  girl  from  common  stock  not  Tom  Peckham's  daughter." 
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Early  in  May,  1915,  the  defendant  father-in-law  wrote  to 
plaintiff  urging  her  to  return  to  her  husband.  She  replied 
on  May  11, 1915,  in  part,  as  follows : 

"I  fully  realize  Mr.  Cooper  that  it  is  hard  for  a  parent  to  realize  the 
errors  of  their  children  but  surely  you  do  not  think  that  Beryl  has 
played  the  fair  game  with  me  do  you. 

"You  have  asked  me  to  be  frank  with  you  otherwise  I  would  not  have 
complained. 

"He  has  informed  me  that  he  will  not  stay  on  the  farih  neither  will  he 
try  to  do  anything  else  yet  he  thinks  I  should  return  to  Moran.  If  he 
is  not  willing  to  furnish  support  what  inducement  would  it  be  for  me 
to  return. 

"When  Beryl  is  willing  to  act  the  part  of  a  man  and  husband  to  me 
I  am  willing  to  do  my  part  but  until  then  I  will  stay  with  my 
father.     ... 

"Now  I  am  very  sorry  that  this  has  caused  you  any  unnecessary 
worry  but  I  feel  justified  in  my  action  until  Beryl  proves  to  me  that  he 
is  willing  to  act  as  a  man  should  act  under  similar  conditions  for  I  do  not 
expect  great  things  all  I  ask  is  to  be  treated  fair.     .     .     . 

"Best  regards  to  yourself  and  Mrs.  Cooper.  Hoping  you  are  not 
offended  at  what  I  have  written." 

It  is  conceded  that  the  affections  of  the  young  couple  were 
unimpaired  when  plaintiff  departed  for  Illinois  in  November, 
1914.    Excerpts  from  counsel's  brief  read: 

"Both  sides  offered  evidence  in  this  trial  proving  that  appellee  and 
Beryl  had  gotten  along  together  lovely  up  until  November  12,  1914,  when 
appellee  left  for  Illinois;  .  .  .  Appellee  remained  with  her  father 
in  Illinois  until  in  October,  1916,  about  eleven  months.  .  .  .  During 
these  eleven  months  of  absence  many  letters  passed  between  Beryl  and 
appellee,  and  appellant  Mrs.  Cooper  wrote  to  appellee  one  letter  just 
after  the  birth  of  the  child.  .  .  .  These  letters  show  a  growing 
alienation  of  Beryl's  affection  from  appellee.  .  .  .  That  during  these 
months  of  absence  Beryl  never  went  to  see  appeUee  or  his  baby,  although 
he  wrote  her  suggesting  she  could  borrow  the  money  from  her  father 
to  pay  her  fare  home.  .  .  .  The  appellants  never  sent  the  baby  any 
presents.  .  .  .  That  this  was  the  first  and  only  grandchild  the 
appellants  had  ever  had,  and  appellants,  according  to  their  own  testi- 
mony, had  shown  no  interest  in  the  child  at  all;  appellant  Mrs.  Cooper 
excusing  herself  for  this  lack  of  interest  in  the  fact  that  she  had  never 
seen  it.  .  .  .  Appellee  feeling  that  herself  and  baby  were  abandoned 
by  the  baby's  father,  came  back  to  Moran  in  October,  1915,  to  see  if  she 
could  not  persuade  Beryl  to  resume  his  duties  as  husband  and  father. 
Upon  her  arrival  at  Moran  she  found  that  Beryl  was  attending  school 
at  Emporia,  Kansas,  his  expenses  being  paid  by  appellants,  and  re- 
monstrated with  appellant  about  their  sending  Beryl  away  to  school  and 
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leaving  her  and  her  baby  unprovided  for;  and  asking  them  to  recall 
Beryl  which  Mr.  Cooper  did.  .  .  .  Beryl  returned  to  school  at  Em- 
poria almost  immediately,  and  they  brought  him  down  from  there  twice 
afterwards;  though  appellant  Mrs.  Cooper  in  her  testimony  said  that 
she  opposed  his  going  to  school,  but  said  she  thought  it  was  a  pity  that 
he  should  have  to  stop  school  now  that  he  had  beg^ui.  .  .  .  Appel- 
lants' whole  conduct  toward  appellee  was  that  of  cool  aloofness.  Ap- 
pellant Mrs.  Cooper  never  called  to  see  appellee  or  the  baby;  never  had 
them  to  her  home  but  once,  and  then  appellee  stayed  over  night  and  the 
next  day  when  Beryl  came  from  Emporia  she  hurried  appellee  and  Beryl 
off  up  town.  Appellee  told  appellant  Cooper  and  Beryl  that  she  required 
that  Beryl  go  to  work  to  support  her  and  her  child  and  get  a  doctor's 
certificate  that  he  was  not  affected  by  a  venereal  disease,  neither  of 
which  conditions  were  ever  complied  with.  Appellants  met  appellee  and 
her  baby  on  the  street  of  Moran  and  refused  to  see  or  recognize  them.'' 

This  abridged  jitatement  from  appellee's  brief  fairly  in- 
dicates the  situation  as  this  court  gleans  it  from  an  independ- 
ent study  of  the  abstracts.  No  alienation  of  affections  existed 
prior  to  plaintiff's  departure  for  Illinois.  No  malicious  acts 
or  conduct  of  defendants  tending  to  cause  alienation  of  their 
son's  affection  for  his  wife  thereafter  are  disclosed  to  support 
and  justify  the  judgment.  The  other  errors  need  no  con- 
sideration. The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  with  instructions  to  enter  judgment 
for  defendants. 

Johnston,  C.  J.,  and  West,  J.,  dissent  from  the  holding 
that  the  evidence  does  not  sustain  the  verdict  and  judgment. 


No.  21,088. 

The  City  of  Topeka,  Appellant,  v.  John  Ritchiei  and  The 
FroELiTY  &  DEPOsrr  Company,  Appellees. 

No.  21,615. 

The  City  of  Topeka,  Appellee,  v.  John  Ritchie  and  The 
Fidelity  &  Deposit  Company,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Moot  Case — Not  Decided.  Case  No.  21,088  having  become  moot  is  not 
decided,  and  the  appeal  is  dismissed. 

2.  Sewer  Contract — Indemnity  Bond — Judgment  against  Contractor — 
Prima  Facie  Evidence  of  Surety's  lAa^ity.  A  surety  company  gave 
a  bond  to  save  the  city  of  Topeka  harmless  from  "all  liens,  charges, 
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costs  and  damages  of  every  kind  or  nature  whatsoever.  .  .  ."  * 
arising  out  of  a  sewer  contract.  The  city  recovered  a  judgment 
against  the  contractor  for  overpayments  made  by  reason  of  the  fraud- 
ulent measurements  by  an  engineer,  and  brought  this  action  against 
the  contractor  and  the  bonding  company,  more  than  three  years  hav- 
ing elapsed  since  such  overpayments,  but  the  judgment  had  been  kept 
alive.  The  surety  was  not  made  a  party  to  the  action  in  which  the 
judgment  was  rendered.  Held,  that  the  judgment  constitutes  a  cause 
of  action  against  the  contractor,  and  is  prima  facie  evidence  of  the 
surety  company^s  indebtedness  on  account  of  the  overpayments,  the 
contractor  being  execution  proof. 

3.  Same — Action  on  Judgment — Statute  of  Limitations.  While  the  stat- 
ute of  limitations  as  to  the  contractor  had  run  on  the  overpayments 
as  a  cause  of  action,  an  action  on  the  judgment  was  not  barred  as  to 
such  contractor. 

4.  Same — Action  on  Surety  Bond — Statute  of  Limitations,  When  the 
overpayments  were  made,  the  cause  of  action  to  recover  them  back 
accrued  in  favor  of  the  city  against  the  principal  and  surety,  and  an 
action  against  the  latter  on  its  bond  by  reason  of  such  overpayments 
became  barred  in  five  years. 

5.  Same  —  Petition  —  Statute  of  Limitations,  Each  count  of  the  fifth 
amended  petition  states  a  cause  of  action  in  respect  to  all  items  con- 
tained therein  which  did  not  accrue  more  than  five  years  before  the 
beginning  of  this  action,  and  the  order  overruling  the  demurrer  was 
proper. 

6.  Surety  Company — Right  to  Benefit  of  Statute  of  Limitations,  The 
defendant  surety  company  was  not,  when  this  action  was  begun,  an 
absent  corporation  within  the  purview  of  section  20  of  the  civil  code. 

7.  Sewer  Contract — Action  to  Recover  Coats  and  Expenses — Statute  of 
Limitations — Liability  of  Surety  Cont^pany,  While  ordinarily  the  costs 
form  a  part  of  a  judgment,  in  this  case  those  which  accrued  and  were 
paid  by  the  city  within  five  years  before  this  action  was  begun  are  not 
barred  as  to  the  surety  company,  although  the  overpayments  for  which 
the  principal  judgment  was  obtained  were  barred  as  to  such  surety. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.  Opinion  filed  February  9,  1918.  Affirmed. 
^Former  opinion  filed  December  8,  1917,  but  not  reported.) 

George  P.  Hay  den,  and  Frank  Drenning,  both  of  Topeka,  for 
the  appellant. 

Otis  Hungate,  T.  F.  Garver,  and  R.  D.  Garver,  all  of  Topeka, 
for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  Case  No.  21,088  having  become  moot  by  reason  of 
subsequent  pleadings  requires  no  consideration,  and  the  appeal 
is  dismissed. 

Case  No.  21,615 :  The  city  sued  a  contractor  and  the  surety 
on  his  bond.  The  Fidelity  &  Deposit  Company,  setting  up  a 
judgment  theretofore  recovered  against  the  contractor,  Ritchie, 
December  28,  1912,  on  account  of  overpayments  made  by  the 
city  on  the  contrf^it,  also  certain  costs  taxed  therein,  and 
another  sum  alleged  to  have  been  disbursed  for  extraordinary 
expenditures  and  attorney's  fees  incurred  in  the  former  suit. 
By  amendments  the  matters  were  set  out  in  two  counts,  the 
first  setting  up  the  judgment  and  the  second  the  costs  and  ex- 
penditures. A  demurrer  to  the  petition  thus  amended  was 
filed  on  the  grounds  that  several  causes  of  action  were  im- 
properly joined,  and  that  neither  count  stated  facts  sufficient 
to  constitute  a  cause  of  action.  This  demurrer  was  overruled, 
and  from  that  ruling  this  appeal  is  taken  by  both  defendants, 
who  contend  that  the  Ritchie  judgment  did  not  constitute  a 
cause  of  action  against  the  surety  company ;  that  the  extraor- 
dinary expenditures  and  attorneys'  fees  set  up  in  the  second 
count  should  have  been  recovered  against  Ritchie  in  the  former 
cause  and  were  not  covered  by  the  conditions  of  the  bond ;  that 
there  was  a  misjoinder  of  causes ;  and  that  the  action  is  barred 
by  the  statute  of  limitations.  Ritchie  v.  City  of  Topeka,  91 
Kan.  615,  138  Pac.  618,  and  City  of  Topeka  y.  Brooks,  99  Kan. 
643, 164  Pac.  285,  furnish  the  history  of  the  transactions  lead- 
ing up  to  the  beginning  of  this  action. 

The  bond  contained  this  obligation : 

"Now,  therefore,  if  the  said  Hanley  &  Ritchie  shall  honestly  and  faith- 
fully discharge,  perform  and  fulfiU  all  and  singular  the  obligations  of 
said  contract  and  specifications,  bound  herewith,  and  shall  save  and  hold 
harmless  the  said  city  from  all  liens,  charges,  costs,  and  damages  of  every 
kind  or  nature,  whatsoever,  then  the  above  obligation  to  be  void,  other- 
wise to  be  of  full  force  and  virtue  in  law." 

The  comprehensive  significance  of  this  language  is  such  that 
all  the  claims  set  forth  in  the  amended  petition  before  us  are 
safely  immured  therein  beyond  the  power  of  f ugacity. 

The  effect  of  the  judgment  on  the  surety  company  presents 
a  question  about  which  courts  differ,  some  holding  that  it  has 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 387 

City  of  Topeka  v.  Ritchie. 

no  effect,  others  that  it  is  conclusive,  and  others  still  that  it  is 
prima  facie  evidence  of  liability.  The  bond  was  to  make  good 
any  loss  or  damage  arising  from  the  Ritchie  contract,  and  the 
judgment  against  him  was  the  deliberate  conclusion  of  a  court 
of  competent  jurisdiction  that  he  had  failed  in  the  amount 
thereof  in  meeting  his  obligations  to  the  city.  It  would  seem 
unfair  to  hold  the  surety  company  bound  by  the  result  of  an 
action  to  which  it  was  not  a  party,  but  it  would  seem  in  line 
with  common  sense  to  hold  that,  as  all  judicial  proceedings  are 
presumed  to  be  regular,  it  will  be  presumed  that  the  court  did 
not  make  a  mistake  in  rendering  this  judgment,  but  as  against 
the  surety  company  it  is  to  be  deemed  correct  unless  some- 
thing marring  its  fairness  on  its  face  is  brought  up  by  ^ay  of 
proof.  It  has  been  held  that  a  judgment  of  amercement 
against  a  sheriff  is  prima  facie  conclusive  against  the  sureties. 
(Fay  V.  Edmiston,  25  Kan.  439;  see  same  Case,  28  Kan.  105.) 
A  judgment  against  the  principals  on  a  note  has  been  held 
primxv  facie  evidence  of  liability  against  the  sureties.  (Park  v. 
Ensign,  66  Kan.  50,  71  Pac.  230.)  The  analogy  of  these  deci- 
sions is  strong  in  support  of  the  contention  that  this  judgment 
is  primal  fade  binding  on  the  surety  company.  A  well-reasoned 
opinion  may  be  found  in  Stephens  v.  Shafer  and  another,  imp., 
48  Wis.  54. 

Whatever  may  have  been  the  origin  of  the  doctrine  of 
merger,  it  is  fully  settled  that  a  judgment  absorbs  the  debt  for 
which  it  was  rendered,  the  latter  being  deemed  merged  in  the 
former.  (15  R.  C.  L.,  p.  782,  §  236.)  This  ryle  is  thoroughly 
established  in  this  state. 

''All  causes  of  action  upon  which  suit  is  brought  and  judgment 
obtained  are  merged  in  the  final  judgment  and  are  thereby  extinguished, 
and  can  not  be  made  the  foundation  of  a  subsequent  action  or  judg- 
ment."   (Price  V,  Bank,  62  Kan.  735,  syl.  If  1,  64  Pac.  637.) 

(See,  also,  Rossiter  v.  Merriman,  80  Kan.  739, 104  Pac.  858 ; 
Hayes  Bros.  v.  Waggener,  98  Kan.  740,  743,  161  Pac.  584.) 

The  fifth  amended  petition  alleges  that  an  action  against 
Ritchie  was  begun  December  18,  1907,  and  judgment  in  an- 
other action  brought  by  Ritchie  against  the  city  was  rendered 
December  28,  1912,  modified  by  this  court  February  18,  1914, 

and  execution  issued  on  or  about  the day  of  June,  1914. 

The  present  action  was  begun  September  8,  1914.    Although 
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this  judgment  was  based  on  alleged  overpayments  about 
February  1,  1906,  it  is  of  itself  a  distinct  cause  of  action  as  to 
Ritchie.  (15  R.  C.  L.,  p.  898,  §  377 ;  Burnes  v.  Simpson,  9  Kan. 
658;  Mawhinney  v.  Doane,  40  Kan.  676,  17  Pac.  44.)  The 
five-year  statute  would  run  if  the  judgment  were  not  kept 
alive  by  execution  prior  to  the  expiration  of  the  sixth  year 
from  its  rendition.  (Angell  v.  Martin,  24  Kan.  334,  336; 
Baker  v.  Hummer,  31  Kan.  325,  2  Pac.  808;  The  State  v. 
Kansas  Ins.  Co.,  32  Kan.  649,  654,  5  Pac.  190.)  The  action 
against  the  surety  is  really  on  its  bond  to  require  it  to  make 
good"  the  amount  of  the  Ritchie  judgment  for  overpayments 
which  occurred  on  or  before  February  1,  1906.  The  contract 
of  the  bonding  company  was*  for  indemnity,  to  save  the  city 
harmless  from  loss.  It  was  not  to  save  from  liability  but  from 
actual  loss.  The  cause  of  action  against  the  principal  accrued 
when  such  overpajrments  were  made  and  was  not  delayed 
until  the  discovery  of  the  fraud  which  caused  them.  (Jones  v. 
School  District,  26  Kan.  490 ;  Rytis  v.  Grvble,  31  Kan.  767,  3 
Pac.  518.)  The  law  makes  a  clear  distinction  between  a 
simple  contract  of  indemnity  against  liability  and  one  against 
loss. 

"In  the  former  case  only  does  the  common  law  rule  that  there  is  no 
cause  of  action  until  there  is  actual  damage  apply.  In  the  latter  case 
it  has  very  generally  been  held  that  an  action  may  be  brought  and  a 
recovery  had,  as  soon  as  the  liability  is  legally  imposed.  .  .  .  And 
generally,  if  the  indemnity  is  against  pajonent  of  money,  the  plaintiff 
must  prove  actual  payment,  or  that  which  the  law  considers  equivalent 
to  actual  payment,  a  mere  legal  liability  to  pay  not  being  sufficient.'' 
(14  R.  C.  L.,  p.  55,  §  13.) 

"Where  the  condition  of  a  -bond  ...  is  to  indemnify  .  .  . 
against  loss  or  damage,  the  cause  of  action  accrues  and  the  statute  be- 
gins to  run  when  and  only  when  the  loss  or  damage  occurs,  not  when  the 
act  is  done  which  causes  the  damage.  .  .  .  But  as  a  general  rule 
where  the  contract  is  to  indemnify  against  loss  or  damage  arising  from 
the  payment  of  money,  the  cause  of  action  begins  to  run  from  the  time 
when  the  indemnitee  pays  the  money,  not  from  the  time  when  he  be- 
comes liable  to  pay  it."     (25  Cyc.  1093.) 

The  authorities  in  support  of  this  rule  are  almost  number- 
less and  are  so  unanimous  that  a  mere  citation  of  a  score  or 
more  would  be  of  little  assistance.  Whenever  one  person  may 
sue  another  a  cause  of  action  has  accrued  and  the  statute  be- 
gins to  run.    (McDaniel  v.  City  of  Cherryvale,  91  Kan.  40,  4.3, 
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136  Pac.  899;  25  Cyc.  1066.)  In  this  case  the  loss  occurred 
when  the  overpayments  were  made,  and  on  February  1,  1906, 
the  city  could  have  sued  the  contractor  to  recover  such  over- 
payments, and  also  the  bonding  company  for  the  reason  that 
actual  loss  had  occurred,  money  had  been  paid  out,  the  loss 
had  arisen  out  of  the  sewer  contract — a  specific  loss,  not  a 
mere  liability — covered  by  the  condition  of  the  bond.  Had 
the  liability  been  merely  upon  the  overpayments  the  statute 
would  have  run  in  three  years,  but  as  the  liability  of  the  com- 
pany was  on  the  bond  by  reason  of  such  overpayments  the 
statute  ran  in  five  years,  which  would  be  February  6,  1911, 
and  this  action  was  not  begun  until  September  8,  1914.  There 
is  nothing  in  the  bond,  the  statute,  or  the  decisions,  that 
suspends  the  running  of  the  statute  of  limitations  until  the 
discovery  of  the  wrongful  overpayment,  the  reduction  of  the 
claim  to  judgment,  or  the  ascertainment  of  the  inability  of  a 
principal  to  pay. 

The  first  cause  of  action  so  far  as  it  consists  of  the  judg- 
ment is  barred  as  to  the  surety  company.  The  items  of  court 
costs  incurred  in  the  litigation  arising  out  of  the  overpay- 
ments, which  costs  were  paid  by  the  city  within  the  five  years' 
period,  are  not  barred.  It  is  urged  that  they  are  merged  in 
the  judgment  and  therefore  affected  by  the  same  bar  of  the 
statute.  But  the  allegations  are  that  these  costs  have  been 
paid  by  the  city  because  they  could  not  be  collected  from 
Ritchie,  and  to  extend  the  bar  so  as  to  include  them  would  be 
going  beyond  the  spirit,  if  not  the  letter,  of  the  law,  for  while 
overpayments  which  were  merged  in  the  judgment  were 
barred  as  to  the  surety  company,  there  is  no  magic  or  logic 
by  which  the  costs  incurred  in  obtaining  such  judgment  and 
paid  within  the  statutory  period  can  fairly  be  said  to  have 
become  barred  prior  to  the  date  of  their  payment.  By 
the  other  side  it  is  contended  that  the  surety  company 
being  a  foreign  corporation  cannot  invoke  the  statute  of 
limitations.  But  section  20  of  the  civil  code  excepts  the  com- 
pany from  the  class  of  absent  corporations  and  puts  it  in  the 
category  of  parties  against  whom  the  statute  of  limitations 
may  run. 

As  that  part  of  the  first  cause  of  action  setting  up  the  costs 
in  question  stated  a  cause  of  action  as  to  both  defendants,  it 
was  not  error  to  overrule  the  demurrer  to  the  first  count. 

^  Digitized  by  VjOOQIC 


390 SUPREME  COURT  OF  KANSAS. 

McCue  V.  Hope.  f 

The  second  count  sets  up  large  expenditures  for  taking 
depositions  and  employing  engineers  for  remeasuring  the 
work  and  in  defending  other  touses  in  district  and  federal 
courts,  all  growing  out  of  the  default  and  opposition  of  the 
contractor.  No  reason  is  apparent  why  these  claims  should 
not,  if  proved,  be  recovered.  All  items  set  up  in  the  second 
count  which  did  not  accrue  more  than  five  years  before  this 
action  was  begun  are  properly  pleaded,  and  the  order  over- 
ruling the  demurrer  to  the  second  cause  of  action  is  afldrmed. 

As  the  first  count,  aside  from  the  Ritchie  judgment,  states 
a  cause  of  action  against  both  defendants,  the  fifth  amended 
petition  is  not  demurrable  for  misjoinder  of  causes. 

The  rulings  of  the  trial  court  are  affirmed,  and  the  cause 
remanded  for  further  proceedings. 

Johnston,  C.  J.,  and  Marshall,  J.,  dissent  as  to  the  fourth 
proposition  of  the  syllabus  and  corresponding  part  of  the 
opinion. 


No.  21,169. 

B.  M.  McCuE,  Appellant,  v.  J.  W.  Hope,  Appellee. 
OPINION  DENYING  A  REHEARING. 

Appeal  from  Finney  district  court;  George  J.  Downer, 
judge.  Opinion  denying  a  rehearing  filed  February  9,  1918. 
(For  original  opinion  see  102  Kan.  147.) 

F.  Dumont  Smith,  of  Hutchinson,  for  the  appellant. 
William  Easton  Hutchison,  Albert  Hoskinson,  R.  W,  Hos- 
kinson,  and  C.  E,  Vance,  all  of  Garden  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  plaintiff  on  his  appeal  complained  of  the  ad- 
mission of  evidence  offered  by  the  defendant  upon  an  issue  not 
raised  by  the  answer.  Of  this  complaint  it  was  said  in  the  orig- 
inal opinion  that,  while  the  evidence  was  objected  to  on  other 
grounds,  no  objection  was  made  to  it  as  not  being  within  the 
pleadings,  and  that  it  did  not  appear  that  the  plaintiff  suffered 
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any  substantial  prejudice  from  the  broadening  of  the  issues, 
no  delay  having  been  asked  to  give  opportunity  to  produce 
further  evidence  on  his  part.  In  a  petition  for  a  rehearing 
it  is  said  that  although  the  specific  objection  referred  to  was 
not  shown  in  the  abstract,  it  was  in  fact  made.  Treating  this 
statement  as  effecting  an  amendment  in  the  abstract,  we  are  of 
the  opinion  that  the  admission  of  the  evidence  is  not  a  just 
ground  of  reversal,  for  the  other  reason  given — ^that  the  de- 
fendant suffered  no  actual  prejudice,  not  being  deprived  of  a 
full  opportunity  to  meet  the  defendant's  claims.  Both  in  the 
plaintifiTs  brief  and  in  the  petition  for  a  rehearing  the  trial 
court  is  spoken  of  as  having  said  that  the  action  was  one  for 
remaking  the  contract  between  the  parties.  What  the  court 
said  was  that  the  action  was  one  "to  reopen  the  account  and 
settlement  and  remake  it  in  accordance  with  the  agreement  of 
the  parties."  We  interpret  "it**  as  referring  to  the  settlement, 
not  to  the  contract. 

The  rulings  referred  to  in  the  petition  for  a  rehearing  have 
been  reexamined  and  the  court  remains  of  the  opinion  that  no 
reversible  error  has  been  shown.  The  grounds  upon  which  a 
reversal  is  asked  seem  to  us  to  involve  the  merits  of  the  con- 
troversy over  the  facts.  We  do  not  regard  the  evidence  as 
justifjdng  this  court  ip  overturning  the  judgment.  No  special 
findings  were  made,  and  the  separate  conclusion  of  the  jury  as 
to  the  different  items  involved  is  not  shown. 

The  petition  for  a  rehearing  is  denied. 


Digitized  by 


Google 


392 SUPREME  COURT  OF  KANSAS. 

Berry  v.  Dewey. 


No.  21^16. 

Harriet   M.   Berry,   as   Administratrix,   etc.,   Appellee,   v. 
Chauncey  Dewey  et  al.,  Appellants. 

No.  21,217. 

William  Roy  Berry,  Appellee,  v.  Chauncey  Dewey  et  al., 

Appellants. 

SYLLABUS  by  THE  COURT. 

1.  Change  of  Venue — Disqualification  of  Regular  Judge — Calling  in 
Judge  of  Another  District,  Where  a  change  of  venue  is  granted  on  ac- 
count of  the  disqualification  of  the  regular  judge,  and  under  section  67 
of  the  code  (Gen.  Stat.  1916,  §  6947)  the  judge  of  another  district  is 
called  in,  who,  after  trying  some  of  the  issues  in  the  case,  declines, 
on  liccount  of  press  of  business  in  his  own  district  or  for  any  other 
reason,  to  act  further,  it  then  becomes  the  duty  of  the  regular  judge 
of  the  district  court  where  the  case  is  pending  to  request  the  judge 
of  some  other  district  to  attend  and  serve  as  judge.  The  jurisdiction 
o^the  judge  first  called  in  ends  with  his  refusal  longer  to  sit  as  judge 
in  the  case. 

2.  Motion  fob  Judgment— No  Other  Pleadings  Required— Notice  of 
HeaHng,  Answers  or  other  pleadings  to  a  motion  are  not  required, 
and  there  is  no  provision  for  making  up  issues  for  the  trial  of  motions. 
On  the  hearing  of  a  motion  for  judgment  against  the  defendant  on  a 
stipulation  in  the  action,  the  defendant,  by  filing  an  answer  to  the 
motion,  does  not  thereby  become  entitled  under  the  provisions  of 
section  313  of  the  code  (Gen.  Stat.  1916,  §  7216)  to  three  days'  notice 
of  the  hearing. 

3.  Same — Written  Stipulation — Used  on  Application  for  Continuximcc — 
Estopped  to  Deny  its  Validity.  Where  the  defense  to  a  motion  for 
judgment  on  a  written  stipulation  is,  that  it  was  not  signed  by  the 
defendants  but  by  an  attorney  who  had  no  authority  to  act  for  them, 
it  is  proper  to  admit  in  evidence  an  application  for  a  continuance  of  the 
action  sworn  to  by  the  defendants*  attorney,  and  which  refers  to  the 
stipulation  as  a  ground  for  the  continuance;  and  held,  further,  that 
having  made  use  of  the  stipulation  to  obtain  the  advantage  of  a  con- 
tinuance, the  defendants  should  not  be  permitted  to  interpose  as  a 
defense  to  the  motion  the  fact  that  the  stipulation  was  not  signed  by 
them  individually. 

4.  Actions  fob  Damages — Settlement  by  Written  Stipulation — Time  of 
Payment  Fixed — Interest  on  Payments.  A  written  stipulation  for 
settlement  of  a  damage  suit  fixed  the  defendants'  liability  to  the  plain- 
tiff at  the  sum  of  $4,500,  which  amount  the  defendants  agreed  to  pay 
to   the  plaintiff   when   certain   criminal   cases   pending  against   the 


Digitized  by  VjOOQIC 


Vol.  102. JANUARY  TERM,  1918.       393 

Berry  v.  Dewey. 

defendants  were  finally  terminated,  and  it  was  agreed  that  if  the  sum 
was  not  paid  within  ten  days  after  the  final  termination  of  the  crimi- 
nal actions,  judgment  should  be  rendered  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  sum  agreed  upon.  When  the  criminal 
prosecutions  terminated,  defendants  brought  an  action  to  enjoin  the 
enforcement  of  the  stipulation  and  delayed  the  taking  of  judgment 
for  several  years.  Held,  that  it  was  proper  for  the  court  to  include  in 
the  judgment  interest,  on  the  sum  agreed  to  be  paid,  from  the  time 
the  criminal  cases  terminated. 
5.  Continuance  Refused — No  Abuse  of  Discretion,  On  the  facts  stated 
in  the  opinion,  it  is  held  there  was  no  abuse  of  discretion  in  the  refusal 
U>  grant  a  continuance  on  account  of  absent  witnesses,  because  no 
diligence  was  shown. 

Appeals  from  Sherman  district  court;  Jacob  C.  Ruppen- 
THAL,  judge  pro  tern.  Opinion  filed  February  9,  1918.  Af- 
firmed. 

William  R.  Smith,  of  Topeka,  James  H.  Harkness,  and  Clif- 
ford Misted,  both  of  Kansas  City,  Mo.,  for  the  appellants. 

A.  M.  Harvey,  of  Topeka,  and  L.  W.  Colby,  of  Beatrice,  Neb., 
for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  On  April  17,  1905,  Harriet  M.  Berry,  as  ad- 
ministratrix of  her  husband's  estate,  brought  her  action 
against  the  defendants  for  damages  for  the  alleged  unlawful 
killing  of  her  husband  by  the  defendants  in  a  shooting  affray 
which  occurred  June  3,  1903,  and  William  Roy  Berry  sued  to 
recover  damages  for  injuries  he  received  in  the  same  affair. 
Actions  were  also  brought  against  the  defendants  by  other 
persons  for  like  damages.  At  this  time  criminal  prosecutions 
for  the  murder  of  Daniel  P.  Berry  and  others  were  pending 
against  thes^  defendants;  and  sometime  after  the  civil  suits 
were  commenced  there  was  a  written  stipulation  for  the 
settlement  of  three  of  the  civil  actions,  by  which  it  was  agreed 
that  the  defendants'  liability  to  the  plaintiffs  in  three  of  the 
actions  amounted  in  the  aggregate  to  the  sum  of  $10,000, 
which  amount  was  to  be  paid  to  the  plaintiffs  when  all  the 
criminal  cases  connected  with  or  growing  out  of  the  trans- 
actions or  injuries  described  in  the  civil  actions  had  been 
finally  terminated;  and  of  the  aggregate  sum,  Harriet  M. 
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Berry,  as  administratrix,  was  to  be  paid  $4,500,  and  William 
Roy  Berry  $1,000.  The  stipulation  recited  that  it  was  a  com- 
promiBe  of  the  civil  cases,  and  that  no  part  of  the  sum  was  due 
or  to  become  due  until  the  final  termination  of  the  criminal 
prosecutions. 

On  May  2,  1905,  the  state  dismissed  all  the  criminal  cases 
"without  prejudice,''  and  thereupon  the  attorneys  for  these 
plaintiffs  placed  the  stipulation  on  file,  together  with  a  motion 
for  judgment  in  accordance  therewith.  Chauncey  Dewey  ap- 
pealed the  criminal  cases  to  the  supreme  court,  contending 
that  they  should  have  been  dismissed  with  prejudice.  That 
appeal  was  decided  in  favor  of  his  contention  February  9, 
1907.  (The  State  v.  Dewey,  73  Kan.  739,  88  Pac.  881.)  The 
defendant,  Dewey,  then  brought  a  suit  in  the  federal  court  to 
enjoin  these  plaintiffs  from  enforcing,  the  stipulation,  and  that 
action  was  not  determined  until  June,  1915,  when  the  injunc- 
tion was  denied  and  the  restraining  order  dissolved.  When 
these  cases  were  called  for  trial  at  the  June  term,  1915,  Judge 
Chas.  I.  Sparks,  district  judge,  stated  that  he  was  disqualified 
by  reason  of  having  been  of  counsel  for  plaintiffs  in  the  ac- 
tions, and,  after  a  consultation  with  the  attorneys,  announced 
that  he  would  request  Judge  W.  S.  Langmade,  of  the  Seven- 
teenth judicial  district,  to  try  all  the  Berry  cases,  and  Judge 
Langmade  was  called  in  to  try  these  cases.  The  selection  was 
in  accordance  with  the  provisions  of  section  6947  of  the  Gen- 
eral Statutes  of  1915.  When  the  cases  were  called  for  trial 
before  Judge  Langmade,  defendants  filed  a  written  protest 
against  any  proceedings  upon  the  motions  for  judgment  and 
asked  that  the  same  be  stricken  from  the  files,  and  also  asked 
for  a  jury  trial.  These  matters  were  taken  under  advisement 
by  Judge  Langmade  until  May  26,  1916,  when  the  protest  of 
the  defendants  was  overruled,  but  their  demand  for  a  jury 
trial  sustained.  One  of  the  civil  suits  in  which  there  was  no 
stipulation  for  judgment  had,  in  the  meantime,  been  tried 
before  Judge  Langmade.  On  May  26, 1916,  when  Judge  Lang- 
made ruled  on  the  motions  and  protests  filed  by  the  defend- 
ants' he  announced  that  on  account  of  press  of  business  in  his 
own  district,  he  would  be  unable  to  proceed  further  in  the 
Berry-Dewey  cases.  All  the  cases  went  over  until  on  the  22d 
day  of  November,  1916,  when  Judge  Sparks,  sitting  as  the 
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regular  judge  of  the  court,  made  an  order  calling  in  Judge  J. 
C.  Ruppenthal,  of  the  twenty-third  district,  to  try  the  cases, 
for  the  reason  that  Judge  Langmade  was  unable  to  be  present 
and  serve  as  judge.  The  journal  entry  of  the  district  court 
of  Sherman  county  recites  that  the  matter  came  on  for  hear- 
ing at  that  time,  the  attorneys  for  plaintiffs  being  present, 
defendants  not  appearing.  'It  recites  that  the  presiding  judge 
of  the  district  was  disqualified  to  sit,  the  proceedings  by  which 
Judge  Langmade  had  been  called  in  to  preside,  the  fact  that 
he  was  no  longer  able  to  attend  and  had  declined  to  sit  further; 
it  recites  that  both  Judge  Langmade  and  Judge  Sparks  had 
requested  Judge  Ruppenthal  to  attend  as  judge  and  try  the 
cases,  and  the  taking  of  the  oath  by  Judge  Ruppenthal.  It 
appears  also  that  Judge  Langmade  granted  a  motion  of  the 
plaintiffs  for  a  change  of  venue,  and  Judge  Ruppenthal  was 
called  in.  On  November  28i  1916,  the  cases  were  called  for 
trial  by  Judge  Ruppenthal,  at  which  time  the  defendants  ob- 
jected orally  and  by  answer  to  his  proceeding  with  the  cases. 
These  objections  were  overruled,  and  the  cases  were  tried  be- 
fore a  jury,  and  judgments  rendered  in  plaintiffs'  favor. 

1.  The  first  question  raised  by  the  appeal  is  whether  Judge 
Ruppenthal  had  jurisdiction  to  sit  as  judge.  The  defendants 
contend  that  Judge  Langmade  having  been  called  in  to  try 
the  cases  in  the  first  instance  by  reason  of  the  disqualification 
of  the  regular  judge,  he  could  not  divest  himseK  of  jurisdic- 
tion by  refusing  to  try  the  cases ;  that  he  was  the  only  judge 
that  could  sit  until  he  became  disqualified  for  some  of  the 
statutory  reasons,  and  that  any  attempt  to  transfer  the  cases 
to  Judge  Ruppenthal  was  without  authority  and  void.  This 
contention  is  readily  disposed  of  by  the  fact  that  Judge  Sparks, 
whose  duty  it  was  to  see  that  the  business  in  his  court  pro- 
ceeded, notwithstanding  his  own  disqualification  to  sit  in  the 
cases,  made  an  order  calling  in  Judge  Ruppenthal  when  it  ap- 
peared that  Judge  Langmade  was  unable  to  proceed  further  in 
the  cases.  There  is  nothing  substantial  in  the  contention  that, 
because  Judge  Langmade  was  first  selected  to  sit,  he  must 
continue  as  judge  unless  disqualified  by  reason  of  interest  in 
the  proceedings,  or  because  of  some  of  the  statutory  disquali- 
fications. He  was  not  obliged  in  the  first  instance  to  accept  the 
appointment ;  had  he  declined,  it  would  have  been  the  duty  of 
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the  regular  judge  to  call  in  another  judge  to  try  the  cases. 
The  situation  was  no  different  because,  having  assumed  juris- 
diction for  a  time  and  presided  in  the  cases,  Judge  Langmade 
was  prevented  from  acting  further  because  of  his  duties  in  his 
own  district.  For  reasons  which  he  deemed  sufficient,  he 
declined  to  try  these  cases;  and  while  we  agree  with  de- 
fendants' counsel  that  his  refusal  to  sit  further  amounted  to  a 
resignation,  we  cannot  agree  with  counsel's  contention  that 
any  confusion  resulted  by  such  resignation.  When  the  facts 
became  known  to  the  regular  district  judge,  it  became  his  duty 
to  make  an  order  calling  in  another  judge  as  provided  by  the 
statute.  This  is  exactly  what  Judge  Sparks  did,  and  the  va- 
lidity of  the  proceedings  is  not  in  any  sense  affected  by  the  fact 
that  Judge  Langmade  thought  proper  to  grant  a  change  of 
venue  also.  We  think  the  question  is  so  plain  as  not  to  require 
the  citation  of  authorities;  and  we  know  of  none  from  other 
states  involving  the  question. 

2.  In  support  of  the  contention  that  it  was  error  to  refuse 
defendants'  request  for  three  days'  time  to  iwrepare  for  trial 
after  the  filing  of  the  answer  to  the  motion  for  judgment, 
section  313  of  the  code  is  relied  upon : 

"Actions  shall  be  triable  on  the  issues  of  fact  in  ten  days  after  the 
issues  are  made  up.  Issues  of  law  and  motions  may  be  tried  by  the  court 
or  judge  in  term-time  or  vacation,  at  such  times  as  the  court  or  judge 
may  fix,  after  reasonable  notice,  whic*h  shall  not  be  less  than  three  days." 
(Gen.  Stat.  1915,  §  7215.) 

There  is  no  provision  for  making  up  issues  for  the  trial  of 
motions.  A  motion  is  one  thing  and  an  action  is  another.  No 
answer  or  other  pleading  to  the  motion  was  required,  although 
the  practice  of  stating  in  writing  the  contentions  against  the 
allowance  of  a  motion  may  in  many  cases  be  entirely  proper. 
The  motion  had  been  on  file  for  many  years,  and  the  defendants 
had  more  than  three  days'  notice  of  the  hearing  before  the 
cases  were  called. 

3.  It  is  said  error  was  committed  in  permitting  plaintiffs 
to  offer  in  evidence  an  application  for  a  continuance  of  these 
cases  made  in  the  year  1906.  The  so-caHed  answer  to  the 
motion  for  judgment  on  the  stipulation  alleged  as^one  defense 
that  the  stipulation,  which  was  signed  on  the  part  of  plaintiffs 
by  Mr.  Colby,  their  attorney,  and  in  the  names  of  all  the  de- 
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f endants  by  "W.  S.  Morlan,  their  attorney,"  is  not  binding 
upon  the  defendants,  because  Morlan  was  their  attorney  only 
in  the  criminal  cases,  and  had  never  represented  them  in 
these  cases,  and  had  no  authority  to  bind  them  by  the  stipu- 
lation. The  settled  rule  in  this  state  is,  that  abandoned  plead- 
ings or  other  papers  filed  in  the  action  are  admissible  in  that 
action.  (Every  v.  Rains,  84  Kan.  560,  115  Pac.  114,  and  cases 
cited.)  The  reasons  apply  also  to  pleadings  or  papers  filed  by 
the  same  party  in  another  action.  (Solomoyi  Rid.  Co.  v.  Jones, 
30  Kan.  601,  2  Pac.  657 ;  Arkansas  City  v,  Payne,  80  Kan.  353, 
102  Pac.  781;  Bank  v.  Edwards,  84  Kan.  495,  115  Pac.  118.) 
In  Watt  V.  Railway  Co.,  82  Kan.  458, 108  Pac.  811,  it  was  held 
that  an  abandoned  pleading  should  be  received  in  evicjence  for 
what  it  was  worth,  and  in  Meek  v.  Deal,  Adm'x,  87  Kan.  319, 
124  Pac.  160,  a  judgment  was  reversed  because  of  the  exclusion 
of  an  original  petition  offered  in  evidence  by  defendant,  con- 
taining statements  at  variance  with  an  amended  petition  on 
which  the  case  was  tried.  But  two  witnesses  were  sworn  on 
the  trial  of  the  motion.  Mr.  Colby,  one  of  the  attorneys  for 
the  plaintiff,  testified  that  Morlan  signed  the  stipulation  when 
Dewey  was  present  and  with  Dewey's  knowledge.  Mr.  Dewey 
denied  this  and  said  that  he  had  never  heard  of  the  stipulation 
until  a  long  time  afterwards.  The  application  for  the'  con- 
tinuance was  sworn  to  by  the  late  W.  H.  Rossington.  It  sub- 
stantially made  the  stipulation  a  part  of  the  application  as 
follows : 

"Referring  to  a  stipulation  of  settlement  on  file  herein,  under  the 
same  no  trial  can  be  had  or  no  determination  of  the  above  entitled  cause 
until  the  criminal  cases  referred  to  in  said  stipulation  are  finally  heard 
and  determined."  • 

The  application  then  stated,  in  substance,  that  until  the 
determination  by  the  supreme  court  of  Dewey's  appeals  in  the 
criminal  cases,  the  plaintiffs  "cannot  enforce  the  terms  of  said 
stipulation  for  settlement."  There  was,  of  course,  no  error  in 
introducing  the  stipulation  in  evidence  for  what  it  was  worth, 
and  it  might  be  added  that  in  our  opinion  it  was  worth  a  great 
deal.  Having  made  use  of  the  stipulation  to  obtain  the  ad- 
vantage of  a  continuance  and  delay  of  these  same  cases  for 
several  years,  defendants  should  not  be  permitted  to  interpose 
as  a  defense  the  fact  that  the  stipulation  was  not  signed  by 
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them  individually.  We  think  the  application  for  the  contin- 
uance was  admissible  and  might  have  been  taken  notice  of  by 
the  court,  without  its  introduction,  as  evidence  of  a  ratifica- 
tion by  the  defendants.  In  answer  to  a  special  question,  the 
jury  found  that  W.  S.  Morlan  was  authorized  and  empowered 
by  the  defendants  to  make  and  enter  into  the  stipulation  and 
agreement.  ' 

4.  The  jury  returned  a  verdict  in  favor  of  plaintiffs  for 
the  respective  sums  each  was  to  be  paid  by  the  terms  of  the 
^ipulation.  Thereupon,  the  plaintiffs  asked  the  court  to  ren- 
der judgment  which  should  include  interest  on  these  sums 
from  the  21st  of  February,  1907.  Over  defendants'  objections 
the  court  sustained  the  motion,  and  judgment  was  rendered 
in  favor  of  Mrs.  Berry  for  $7,140,  and  in  favor  of  William 
Roy  Berry  for  the  sum  of  $1,585.35.  It  is  claimed  that  the 
court  erred  in  rendering  judgment  for  more  than  the  specific 
sums  agreed  upon  in  the  stipulation.  The  stipulation,  after 
reciting  the  pa3rments  agreed  upon  for  each  plaintiff,  then 
proceeds  as  follows : 

"If  after  all  of  said  criminal  cases  have  been  finally  terminated, 
the  said  sum  of  ten  thousand  ($10,000.)  dollars  is  not  paid  in  ten  (10) 
days,  judgment  may  be  rendered  in  said  cases  in  favor  of  the  plain- 
tiffs ahd  against  defendants.'^ 

Defendants  argue  that  this  was  an  attempt  to  settle  an  un- 
liquidated damage  suit,  and  that  it  was  the  obvious  intention 
of  the  parties  that  judgment  should  be  entered  for  these  speci- 
fied sums,  and  not  that  judgment  should  be  entered  upon  the 
stipulation  with  interest  to  the  time  of  entering  the  judgment; 
and  that  in  the  absei^ce  of  any  provisions  for  interest  in  case 
payment  was  not  made,  the  penalty  should  not  be  interest, 
but  a  judgment  entered.  Attention  is  also  called  to  the  fact 
that  a  verdict  rendered  by  a  jury  does  not  bear  interest  from 
the  date  of  its  rendition  to  the  time  judginent  is  rendered, 
and  to  the  statutory  provision  that  creditors  shall  be  allowed 
interest  at  six  per  cent  per  annum  when  no  other  rate  of  in- 
terest is  agreed  upon  for  money  after  it  becomes  due,  or  for 
money  due  on  a  settlement  of  account  from  the  date  of  ascer- 
taining the  balance;  and  it  is  urged  that  interest  cannot  be 
allowed  by  reason  of  the  statute.    There  was  no  stipulation 
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that  the  amount  should  become  due  "except  when  a  judgment 
should  be  rendered."  ' 

There  is  nothing  ambiguous  about  the  stipulation.  It  agrees 
upon  the  amount  each  plaintiff  was  entitled  to  and  the  time 
when  it  should  become  due.  The  actions  were  no  longer  un- 
liquidated damage  suits.  The  damages  became  liquidated 
and  determined  by  the  stipulation,  and  plaintiffs,  in  default 
of  payment  within  ten  days  after  the  final  disposition  of  the 
criminal  cases,  were  entitled  to  their  separate  judgments  for 
these  liquidated  sums.  Under  the  statute  the  plaintiffs  were 
entitled  to  interest  at  six  per  cent  per  annum  for  the  sums  due, 
after  they  became  due.  It  there  was  any  question  for  submis- 
sion to  a  jury  in  these  cases,  it  could  not  have  involved  the 
amount  of  the  judgments  to  be  rendei'ed.  The  only  issue  that 
should  have  been  submitted  to  a  jury,  conceding  that  it  was 
a  jury  case,  was  whether  the  defendants  were  bound  by  the 
stipulation;  and  as  to  that,  we  think  the  court  would  have 
been  justified  in  sustaining  the  motion  without  submitting 
any  question  to  a  jury.  This  conclusion  disposes  of  the  con- 
tentions urged  in  the  appeal  to  the  effect  that  the  plaintiffs 
were  not  entitled  to  recover  because  the  motion  stated  no  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiffs  were 
entitled  to  judgment  on  the  stipulation  on  file  in  the  cases. 
For  the  same  reason,  it  is  unnecessary  to  comment  upon  the 
admissibility  of  the  testimony  of  Mr.  Colby  to  a  conversation 
between  himself  and  W.  S.  Morlan,  who  had  been  attorney 
for  the  defendants  in  the  criminal  pases.  Whether  the  evi- 
dence would  ordinarily  be  admissible  need  not  be  determined, 
since  it  could  not  have  prejudiced  the  defendants.  So  with 
respect  to  the  admission  of  other  evidence  complained  of. 

5.  As  a  second  defense  to  the  validity  of  the  stipulation, 
defendants  alleged  that  it  was  void  and  against  public  policy, 
because  it  was  entered  into  for  the  purpose  of  compounding 
a  felony.  No  evidence  was  introduced  on  this  defense,  but  it 
is  urged  that  it  was  an  abuse  of  discretion  to  refuse  their 
application  for  a  continuance  on  the  ground  of  the  absence  of 
William  Roy  Berry  and  other  witnesses,  who,  the  affidavit 
for  continuance  alleged,  would,  if  present,  swear  that  such 
was  the  purpose  of  the  plaintiffs  in  agreeing  to  the  stipulation. 
There  was  no  abuse  of  discretion  in  refusing  the  application. 
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because  there  was  no  diligence  shown;  indeed,  after  all  the 
delays  in  these  cases  and  the  many  years  defendants  had  for 
securing  testimony  to  establish  whatever  defenses  they  in- 
tended to  urge,  it  is  doubtful  if  they  could  have  shown  such 
diligence  as  would  appeal  to  a  court's  discretion  or  have  en- 
titled them  to  a  further  continuance. 

The  judgments  are  affirmed. 

West,  J.,  not  sitting. 


No.  21,261. 

C.  W.  Eastman,  Appellee,  v.  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Personal  Injuries — Negligence  Alleged  Not  Proveju 
The  plaintiff  alleged  that  the  defendant's  roadmaster  directed  him  to 
board  a  car  which  it  had  negligiBntly  left  in  an  unsafe  condition.  The 
jury  found  the  negligence  to  consist  of  the  direction  of  the  roadmaster 
to  board  the  car.  Held,  that  as  the  negligence  charged  was  not  proved 
the  plaintiff  cannot  recover. 

2.  Same — Proper  Special  Questions,  It  is  proper  practice  to  request  the 
jury  to  find  what  the  defendant's  acts  of  negligence  were. 

3.  Same.  A  submitted  question  is  examined  and  found  not  to  contain 
any  pitfall  or  trap  for  the  unwary  juror. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9, 1918.    Reversed. 

William  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellant 

E.  C.  Wilcox,  Myrtle  Youngberg,  both  of  Anthony,  and  H.  C. 
Kirkendall,  of  Cherokee,  Okla.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  plaintiff,  a  section  foreman,  recovered  a 
judgment  for  injuries  received  in  boarding  a  passenger  train. 
The  defendant  appeals. 

The  petition  alleged  that,  being  where  his  duties  of  inspect- 
ing the  track  and  superintending  the  repair  thereof  required 
him  to  be,  he  was  ordered  and  motioned  by  the  roadmaster. 
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who  was  standing  on  the  platform  of  a  coach  of  one  of  de- 
fendant's trains,  to  get  on  the  back  end  of  the  coach  and  ride 
with  him  to  the  depot.  That  the  defendant  had  negligently 
failed  to  provide  the  coach  with  proper  steps,  but  had  per- 
mitted them  to  get  old  and  worn  and  slanted  and  covered  with 
sleet  and  ice,  and  in  attempting  to  get  on  the  car  he  slipped  and 
fell  and  was  dragged  and  injured.  The  jury  found  that  the 
slipping  of  plaintiff's  hands  off  the  handholds  caused  him  to 
fall;  that  the  train  was  moving  about  a  mile  an  hour  when 
the  roadmaster  motioned  or  told  him  to  get  on  board,  and  four 
or  five  miles  an  hour  when  the  plaintiff  received  his  injury; 
that  the  roadmaster  directed  him  to  get  on  when,  to  any  one 
using  ordinary  prudence,  it  was  obviously  of  great  danger  for 
plaintiff  to  make  the  attempt ;  that  if  he  had  attempted  to 
board  the  car  where  the  roadmaster  was  standing  when  first 
told  so  to  do  he  would  not  have  gotten  on  without  injury ;  that 
the  plaintiff  was  damaged  $1,300,  to  which  he  contributed  $300 
by  his  own  negligence. 

"Q.  2.  If  you  find  for  plaintiff,  then  state  in  what  respect  the  de- 
fendant  was  negligent,  at  the  time  and  place  in  question.  Ans.  The 
defendant  company  was  negligent  in  that  roadmaster  Carpenter  re- 
quested or  signalled  the  plaintiff  to  board  this  train." 

It  will  be  observed  that  there  was  no  allegation  of  negligence 
on  the  part  of  the  roadmaster,  and  the  jury  found  none  re- 
garding the  condition  of  the  train.  The  defendant  therefore 
invokes  the  rule  that  the  charged  negligence  was  not  found 
and  hence  there  can  be  no  recovery.  To  this  the  plaintiff 
responds  that  the  found  negligence  is  restricted  to  the  im- 
mediate time  and  place  of  the  injury  and  should  be  construed 
together  with  the  general  verdict,  the  finding  meaning  that 
the  roadmaster  was  negligent  in  directing  the  plaintiff  to 
board  the  train,  and  the  general  verdict  meaning  that  the  com- 
pany was  negligent  in  respect  to  the  condition  of  the  car.  The 
trouble  with  this  argument  is  that  the  jury  had  a  chance  and 
were  specially  requested  to  advise  the  parties  what  the  de- 
fendant's negligence  consisted  of,  and  left  out  everything  but 
the  direction  to  get  on  board,  something  which  the  plaintiff 
had  not  in  his  petition  denounced  or  even  denominated  as 
negligence.  (McBeth  v.  Railway  Co.,  95  Kan.  364,  148  Pac. 
621 ;  Spinden  v.  Railway  Co.,  95  Kan.  474,  480,  148  Pac.  747 ; 

26— Kan.— 1778 
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Case  V.  Yoakum,  99  Kan.  253,  161  Pac.  642 ;  Parks  v.  Railway 
Co.,  100  Kan.  219, 163  Pac.  1066.) 

The  plaintiff  also  appeals  arid  complains  that  the  court  per- 
mitted the  jury  to  answer  the  quoted  question  No.  2,  and  also 
No.  9,  which,  with  its  answer,  is  as  follows : 

V  "Q.  9.  Did  the  roadmaster  Carpenter  direct  the  plaintiff  to  get  on 
the  train  when  to  anyone  using  ordinary  prudence  it  was  obviously  of 
great  danger  for  plaintiff  to  attempt  to  get  on?    A.    Yes." 

The  objection  to  No.  2  was  that  it  was  "improper  to  require 
the  jury  to  enumerate  the  acts  of  negligence  by  a  question  so 
formed,  and  to  No.  9  that  it  was  formed  in  such  a  way  that  it 
was  liable  to  mislead  the  jury  and  cause  an  answer  the  reverse 
of  their  intention."  It  is  urged  that  the  jury  should  not  have 
been  left  to  say  what  the  defendant's  negligence  was,  but 
should  have  been  given  a  direct  question  which  could  be 
answered  by  yes  or  no.  This  very  sort  of  question,  however, 
was  held  proper  in  Cole  v.  Railway  Co.,  92  Kan.  132,  139  Pac. 
1177,  and  in  Adams  v.  Railway  Co.,  93  Kan.  475,  144  Pac.  999. 

Question  No.  9  is  referred  to  by  counsel  as  one  "framed  by 
the  most  skilled  wording  of  high  classed  specialists,  calculated 
to  induce  a  miscarriage  of  justice,"  and  it  is  said  that  if  the 
answer  is  yes  it  finds  the  defendant  guilty  of  contributory 
negligence,  and  if  no  it  finds  the  defendant  guilty  of  no  negli- 
gence. But  thi6  does  not  condemn  the  question  which  asks  for 
something  which  the  parties  have  a  right  to  know,  and  in  which 
we  fail  to  discover  any  pitfall  or  trap  to  catch  the  unwary 
juror. 

We  have  overlooked  nothing  suggested  by  either  side,  and 
fail  to  find  in  the  record  any  error  materially  prejudicial  to 
the  plaintiff,  but  are  impelled  by  the  settled  rule  heretofore 
repeatedly  announced  to  hold  that  the  negligence  relied  on  by 
the  plaintiff  was  not  shown,,  and  hence  that  he  failed  in  his 
action  and  cannot  recover. 

The  judgment  is  reversed  with  directions  to  enter  judgment 
for  the  defendant. 


/ 


Digitized  by 


Google 


Vol.  102.  JANUARY  TERM,  1918.  403 

Alford  V.  Dennis. 


No.  21,262. 

T.  T.  Alford,  Appellant,  v.  W.  H.  Dennis  et  al.,  Partners,  etc., 

et  al..  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Oil  and  Gas  Leiasb — Improvident  Contract — Cancellation^  Rule  fol- 
lowed that  equity  will  not  cancel  a  contract  which  is  merely  a  bad  or 
improvident  bargain. 

2.  Same — Breach  of  Implied  Covenant — Forfeiture,  Rule  followed  that 
equity  will  not  arbitrarily  declare  a  forfeiture  for  breach  of  an 
implied  covenant. 

3.  Oil  and  Gas  Lease — Failure  to  Develop — Remedy  in  Damages — 
Prompt  Development  or  Cancellation.  A  lease  of  two  tracts  of  land, 
716  acres  and  220  acres  respectively,  was  made  in  1902  to  prospect  for 
oil  and  gas,  for  a  term  of  ten  years  and  as  much  longer  as  gas  or  oil 
might  be  found  in  paying  quantities,  the  lessees  agreeing  to  pay 
royalties  on  all  paying  wells  and  binding  themselves  to  conunence 
operations  within  six  months,  and  to  complete  three  wells  before 
January  1,  1904,  "no  other  or  additional  expense  shall  be  incurred 
under  this  lease,"  etc.  The  larger  tract  was  developed  and  many 
wells  were  drilled  thereon,  but  in  neai:ly  fourteen  years  nothing  was 
done  towards  drilling  or  developing  the  smaller  tract.  Plaintiff  suc- 
ceeded to  the  ownership  of  the  latter  and  brought  suit  to  cancel  the 
lease,  allegring  that  there  was  an  implied  covenant  to  prospect  and 
develop  his  tract  as  well  as  the  other.  No  demand  was  made  on  the 
lessees  to  drill  on  the  plaintiff's  tract  prior  to  the  commencement  of 
this  action.  Held,  that  the  ordinary  rule  that  equity  will  not  relieve 
against  an  improvident  bargain  prevents  an  absolute  forfeiture,  that 
equity  will  not  forfeit  a  contract  for  the  mere  breach  of  one  of  its 
implied  covenants;  but  held,  also,  that  the  petition  stated  a  cause  of 
of  action  for  some  redress,  either  in  damag^es,  if  such  be  ascertain- 
able, or  in  the  alternative  that  the  lessees  be  required  to  drill  and 

'  develop  plaintiff's  land  within  a  reasonable  time  pursuant  to  their 
implied  covenant,  under  penalty  of  forfeiture,  following  the  doctrine 
announecd  in  the  fourth  paragraph  of  the  syllabus  of  Howerton  v. 
Gas  Co.,  82  Kan.  367,  108  Pac.  813. 

Appeal  from  Chautauqua  district  court ;  Allison  T.  Ayres, 
judge.    Opinion  filed  February  9, 1918.    Reversed. 


/.  A.  F  err  ell,  of  Sedan,  for  the  appellant. 
W.  H.  Sprovl,  of  Sedan,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  is  an  equitable  action  to  cancel  an  oil  and 
gas  lease  of  certain  lands  for  failure  to  prospect  and  develop 
them. 

In  1902,  the  grantor  of  the  lease  owned  some  936  acres  of 
land  in  two  separate  tracts,  one  of  220  acres  and  the  other  of 
716  acres.  The  two  tracts  were  about  two  miles  apart.  These 
lands  were  leased  in  one  contract  evidenced  by  one  written 
'  instrument  to  the  defendants  for  ten  years  and  "as  much 
longer  as  gas  or  oil  may  be  found  in  paying  quantities."  The 
contract  acknowledged  receipt  of  one  dollar  as  consideration, 
bound  the  lessees  to  pay  certain  royalties,  and — 

"It  is  mutually  agreed  that  the  parties  of  the  second  part  shall  begin 
operation'  under  this  lease  within  six  months  from  the  delivery  hereof, 
and  complete  on  or  before  the  first  day  of  January,  1904,  three  wells  on 
the  above  described  lands,  no  other  or  additional  expense  shall  be  in- 
curred under  this  lease  by  the  second  party,  and  this  lease  shall  be  bind- 
ing so  long  as  second  parties  shall  comply  with  their  obligations  here- 
under, otherwise,  this  lease  shall  be  null  and  void  and  no  longer  binding 
on  either  party." 

As  time  passed,  the  plaintiff  as  one  of  the  heirs  of  the 
grantor  succeeded  to  the  title  to  the  220  acres,  and  in  1916  he 
commenced  this  action.  His  petition  alleged,  among  other 
matters,  that  defendants  had  drilled  twenty-five  oil  wells,  gas 
-wells,  and  dry  holes  on  the  larger  and  separate  tract  of  716 
acres,  and  that  defendants  paid  royalties  on  the  paying  wells 
thereon  to  the  present  owners  thereof;  but  that  in  all  the 
thirteen  years  or  more  since  the  lease  was  executed  no  drilling 
or  development  of  any  sort  had  ever  been  undertaken  on  the 
220  acres  now  owned  by  him,  nor  any  attempt  at  exploration 
or  development  thereof,  nor  any  attempt  made  to  take  posses- 
sion of  that  tract  of  land ;  that  it  was  one  of  the  implied  cove- 
nants and  the  intention  of  the  parties  to  the  lease  that  his 
tract  of  land  (as  well  as  the  other)  should  be  drilled  and  ex- 
plored for  gas  or  oil  and  not  held  indefinitely  without  explora- 
tion; that  in  that  community  there  had  been  three  distinct 
"oil  booms,"  in  1904-05,  in  1912-13,  and  in  1915-16;  that  plain- 
tiff had  had  several  opportunities  to  lease  his  land  to  other 
parties  for  gas  or  oil  development,  one  of  whom  offered  him  a 
dollar  per  acre  if  the  unused  lease  of  1902  held  by  defendants 
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was  extinguished.  Plaintiff  further  pleaded  that  defendants 
had  wholly  abandoned  their  rights  under  said  lease  to  his  land ; 
that  the  le^e  had  long  expired;  that  some  weeks  prior  to 
bringing  his  action  he  had  demanded  of  defendants  that  they 
discharge  the  lease  of  record ;  that  they  failed  to  satisfy  such 
demand ;  and  that  the  lease  constituted  a  cloud  upon  his  title ; 
and  that  he  had  no  adequate  remedy  at  law,  etc.  Plaintiff 
prayed  for  a  cancellation  of  the  lease  so  far  as  it  affected  his 
land,  etc.,  and  for  such  other  relief  as  might  be  equitable  and 
just. 

Defendants'  demurrer  to  this  petition  was  sustained  and 
plaintiff  appeals. 

Both  tracts  of  land  were  covered  by  the  one  contract  of  lease. 
It  was  improvident  for  the  owner  to  grant  a  lease  of  two  large 
tracts  of  land  for  a  long  term  on  such  meager  specified  require- 
ments of  exploration  and  development  as  those  particularized 
in  this  contract,  and  without  providing  that  a  certain  minimum 
of  work  should  be  done  on  each  tract.  But  it  is  not  the  prov- 
ince of  the  courts  to  end  a  contract  hierely  because  it  is  a  bad 
bargain.  (Rose  v.  Lanyon,  68  Kan.  126,  74  Pac.  625 ;  Marble 
Company  v.  Ripley,  77  U.  S.  [10  Wall]  339,  356.)'  Plaintiff 
may  have  some  redress  in  damages  for  breach  of  the  alleged 
implied  covenant  "that  it  was  the  intention  of  the  parties  to 
the  lease"  that  plaintiff's  "tract  of  land  (as  well  as  the  other) 
should  be  drilled  and  explored  for  gas  and  oil  and  not  held  in- 
definitely without  exploration."  (Core  v.  Petroleum  Co.,  52 
W.  Va.  276.) 

In  Harness  v.  Eastern  Oil  Co.,  49  W.  Va.  232,  it  was  held 
that  where  two  separate  tracts  of  land  were  leased  under  one 
contract,  and  only  one  of  the  tracts  was  prospected  and  de- 
veloped for  gas  and  oil,  equity  would  not  cancel  the  lease  on  the 
undeveloped  tract,  but  in  the  opinion  it  was  said : 

"The  principles  of  equity  would  not  permit  the  lessees,  without  con- 
sideration, to  hold  the  lease  indefinitely  for  speculative  purposes,  to  the 
prejudices  of  the  interests  of  the  lessor."     (p.  250.) 

The  plaintiff  asks  the  court  to  cancel  this  contract,  to  decree 
a  forfeiture  of  it,  and  not  for  default  of  any  expressed  provision 
of  the  contract  but  merely  for  default  of  one  of  its  implied 
covenants.  The  instances  are  rare  where  equity  will  enforce 
a  forfeiture.    It  will  never  do  so  where  less  drastic  redress 
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will  satisfy  the  demands  of  justice.  (Brewster  v.  Lanyon  Zinc 
Co.,  140  Fed.  801,  72  C.  C.  A.  213.)  Forfeitures  of  oil  and  gas 
leases  for  breaches  of  mere  implied  covenants  are  seldom  de- 
creed. (Davis  V.  Gas  Co.,  78  Kan.  97,  96  Pac.  47 ;  Brev^ster  v. 
Lanyon  Zinc  Co.,  supra ;  Thornton  on  the  Law  Relating  to  Oil 
and  Gas,  2d  ed.,  §§  91, 157.) 

In  HoweHon  v.  Gas  Co.,  81  Kan.  553,  106  Pac.  47;  82  Kan. 
367,  108  Pac.  813,  the  failure  to  market  the  product  of  one  gas 
well  and  to  proceed  with  reasonable  diligence  to  prospect  for 
and  to  develop  others  was  held  insufficient  to  summarily  forfeit 
the  lease,  and  the  cause  was  remanded  with  instructions  to 
permit  the  lessor  to  prove  his  damages  if  such  proof  was  avail- 
able, and  for  the  trial  court  to  determine  whether  an  adequate 
remedy  at  law  for  failure  to  develop  was  practicable,  and  it 
was  further  ordered  that  if  redress  in  damages  could  not  be 
applied  an  alternative  decree  might  be  entered,  upon  proper 
proof,  providing  that  the  defendant  should  proceed  within  a 
reasonable  time  to  drill  the  necessary  wells  to  develop  the 
property,  or  failing  therein  that  the  lease  be  canceled. 

It  geenis  that  in  principle  the  case  at  bar  is  subject  to  simi- 
lar disposition.  The  clause  in  the  lease  providing  that  "no 
other  or  additional  expense  should  be  incurred"  seems  fairly 
susceptible  of  restriction  to  the  acknowledged  obligation  to 
drill  three  wells,  etc.,  prior  to  January  1, 1904 ;  and  such  inter- 
pretation is  more  rational  and  just  than  to  say  that  it  ex- 
empted the  lessees  from  developing  plaintiff's  separate  tract 
of  220  acres  to  any  extent  or  at  any  time — even  in  fourteen 
years.  Unless  the  plaintiff's  tract  was  to  be  developed  some 
time  there  was  no  reason  to  include  it  in  the  lease,  and  as  it 
stands  it  is  of  no  value  to  defendants.  Unless  the  defend- 
ants had  a  bona  fide  intention  to  prospect*  and  develop  this 
tract  they  had  no  proper  purpose  in  leasing  it,  and  to  cancel  the 
lease  will  do  them  no  injury.  While  equity  abhors  forfeit- 
ures it  likewise  abhors  injustice. 

Since  plaintiffs  lands  are  burdened  with  an  oil  and  gas 
lease  he  is  entitled  to  have  those  lands  prospected  for  oil  and 
gas  within  a  reasonable  time. 

"On  principle,  it  would  seem  that  there  is  such  implied  covenant  in 
the  written  instrument.  When  no  time  is  fixed  for  the  performance  of 
a  contract,  a  reasonable  time  is  implied.    When  a  contract  for  the  erec- 
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tion  of  a  house  or  other  structure  is  silent  as  to  the  quality  of  the  ma- 
terials or  workmanship,  it  is  implied  that  the  same  should  be  a  reason- 
able quality.  In  a  lease  of  a  farm  for  tillage  on  the  shares,  it  is  implied 
that  the  tenant  shall  cultivate  the  farm  in  the  manner  usually  done  by 
reasonably  good  farmers.  So,  under  an  oil  lease  which  is  silent  as  to  the 
number  of  wells  to  be  drilled,  there  is  an  implied  covenant  that  the 
lessee  shall  reasonably  develop  the  lands  and  reasonably  protect  the 
lines."     (Harris  v.  The  Ohio  OH  Co.,  57  Ohio  St.  118,  127.) 

(See,  also,  Note,  20  Ann.  Cas.  1165,  et  seq.) 

Plaintiff^s  petition  stated  a  cause  of  action  of  some  sort. 
It  narrated  a  predicament  capable  of  some  legal  or  equitable 
redress,  not  necessarily  the  redress  prayed  for  by  plaintiff. 
(Eagan  v.  Murray,  ante,  p.  193,  syl.  If  2.)  Indeed,  a  critical 
reading  of  defendants*  brief  discloses  that  this  conclusion  has 
been  anticipated  by  their  counsel,  who  cautiously  mentions  the 
possible  ascertainment  of  damages,  and,  failing  there,  that  the 
plaintiff  should  proceed  "by  making  the  necessary  demands 
upon  the  lessee  to  do  the  desired  drilling,  giving  the  lessee  a 
reasonable  time  in  which  to  do  it.'* 

We  think  this  lawsuit  will  answer  the  purpose  of  a  demand 
for  drilling;  and  that  justice  between  the  parties  will  be  best 
subserved  by  remanding  the  cause  to  the  trial  court  with  in- 
structions to  set  aside  its  ruling  on  the  demurrer,  and  to  per- 
mit issues  to  be  joined  and  the  pertinent  facts  determined, 
to  allow  plaintiff  damages  if  they  can  be  definitely  ascertained  ; 
and  in  the  alternative  that  the  defendants  be  required  to  pro- 
ceed in  good  faith  to  prospect  and  develop  plaintiff's  lands 
within  a  reasonable  time,  to  be  fixed  by  the  trial  court,  and  on 
failure  of  the  defendants  so  to  do  that  the  lease  of  plaintiff's 
lands  be  canceled,  in  harmony  with  the  views  herein  ex- 
pressed and  in  harmony  with  the  doctrine  announced  in  the 
fourth  paragraph  of  the  syllabus  of  Howerton  v.  Gas  Co., 
supra. 

Reversed. 
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Stevens  v.  Vermillion. 


No.  21,263. 

Fred  L.  Stevens,  Appellant,  v.  A.  E.  Vermiluon,  AppeUee. 

SYLLABUS  BY  THE  COURT. 

Promissory  Note — Pleading — Ormaaion  of  Indorsement  on  Copy  of  Note 
— ATnendment  of  Petition.  In  an  action  upon  a  promissory  note,  where 
it  had  been  alleged  that  the  note  had  been  purchased  and  transferred 
tx>  plaintiff  in  due  course,  but  the  copy  of  the  note  set  forth  in  the 
petition  failed  to  show  a  written  indorsement  of  the  note,  and  where 
upon  the  trial  evidence  was  received,  without  objection,  of  a  transfer 
of  the  note  by  a  written  indorsement  before  maturity,  and  the  case 
was  tried  by  the  parties  as  if  the  plaintiff  was  a  holder  in  due  course, 
the  court,  on  objection  to  the  sufficiency  of  the  petition  at  the  close  of 
the  evidence,  should  have  allowed  plaintiff  to  amend  his  petition  to 
conform  to  the  proof. 

Appeal  from  Morris  district  court;  Roswell  L.  King,  judge- 
Opinion  filed  February  9,  1918.    Reversed. 

Edwin  Anderson,  of  Council  Grove,  and  Frans  E.  Lindquist, 
of  Kansas  City,  Mo.,  for  the  appellant;  Guy  S.  Calkins,  of  Iowa 
City,  la.,  of  counsel. 

Malcolm  B.  Nicholson,  and  William  J.  Pirtle,  both  of  Council 
Grove,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  was  an  action  upon  a  promissory 
note,  which  the  plaintiff  claimed  he  had  acquired  before  ma- 
turity, in  due  course,  for  value,  and  without  notice  of  any  in- 
firmity. The  defendant  admitted  the  execution  of  the  note, 
but  denied  that  plaintiff  purchased  the  same  before  due  or  was 
the  owner  or  holder  thereof.  He  set  up  a  transaction  that  he 
had  with  the  original  payee,  which  he  says  was  illegal  and 
fraudulent,  and  which  resulted  in  a  failure  of  consideration 
for  the  note.  In  the  trial  the  plaintiff  offered  testimony  tend- 
ing to  show  that  the  note  was  duly  indorsed  and  tranf  erred  be- 
fore it  was  due,  and  that  the  plaintiff  was  a  holder  in  due 
course.  The  defendant  offered  testimony  for  the  purpose  of 
showing  that  the  note*  was  not  transferred  before  it  was  due 
and  was  therefore  open  to  defenses  he  had  against  the  original 
payee,  upon  which  evidence  was  produced.  When  the  evidence 
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was  closed  the  court,  without  motion  or  objection,  suggested 
the  insufficiency  of  the  petition,  saying  that  counsel  had  been 
laboring  under  a  mistaken  view  as  to  the  pleadings  and  that 
under  the  petition  the  plaintiff  had  obtained  title  by  purchase 
and  assignment  and  not  by  indorsement.  Plaintiff  then  asked 
for  leave  to  amend  the  petition  to  conform  to  the  proof,  but 
this  was  refused  for  the  reason,  as  the  court  said,  that  "the  de- 
fendant has  consumed  all  this  time  making  a  defense  under 
your  pleading  as  it  stands.  If  it  had  been  plead  they  might 
have  taken  other  testimony  and  appeared  and  cross-examined 
your  witnesses,"  and  a  verdict  against  the  plaintiff  was  di- 
rected. 

Under  the  circumstances  we  think  the  amendment  should 
have  been  allowed.  It  appears  that  the  indorsement  on  the 
back  of  the  note  was  omitted  from  the  copy  set  out  in  the  peti- 
tion. In  a  former  action  on  the  note  the  indorsement  was  set 
forth,  but  this  action  was  dismissed ;  and  in  the  present  one, 
begun  five  months  later,  a  copy  of  the  indorsement  was  not  in- 
cluded in  the  petition,  nor  did  the  petition  contain  an  express 
^allegation  that  the  note  was  transferred  by  indorsement.  It  is 
alleged  that  before  maturity  the  payee  of  the  note — 

"sold,  assigned  and  transferred  said  promissory  note  to  the  First  Na- 
tional Bank  of  Iowa  City,  Iowa,  jind  that  said  First  National  Bank  of 
Iowa  City,  Iowa,  purchased  the  said  promissory  note,  in  due  course  for 
value  and  without  notice  of  any  infirmities;  that  thereafter,  the  said 
First  National  Bank  of  Iowa  City,  Iowa,  for  value  received,  sold,  as- 
signed and  transferred  said  promissory  note  to  this  plaintiff,  who  is  now, 
and  ever  since  the  purchase  thereof  has  been,  the  owner  and  holder 
thereof,  in  due  course" 

In  alleging  that  the  note  had  been  transferred  in  due  course 
and  that  plaintiff  had  become  the  holder  in  due  course  it  is 
manifest  that  the  pleader  attempted  to  allege  a  transfer  by  in- 
dorsement, and  that  the  omission  of  the  indorsement  in  the 
copy  was  an  oversight.  According  to  the  negotiable  instru- 
ments law  a  holder  in  due  course  takes  the  instrument  on  the 
conditions : 

''(1)  That  it  is  complete  and  regular  upon  its  face;  (2)  that  he  became 
the  holder  of  it  before  it  was  overdue,  and  without  notice  that  it  had 
been  previously  dishonored,  if  such  was  the  fact;  (3)  that  he  took  it  in 
good  faith  and  for  value;  (4)  that  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it."     (Gen.  Stat.  1915,  §  6579.) 
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In  another  section  it  is  provided  that — 

"A  holder  in  due  course  holds  the  instrument  free  from  any  defect  of 
title  of  prior  parties  and  free  from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  payment  or  [of]  the  instrument  for 
the  full  amount  thereof  against  all  parties  liable  thereon/'  (Gen.  Stat. 
1915,  §  6584.) 

By  alleging  that  the  note  had  been  transferred  in  due  course 
and  that  he  was  the  holder  of  it  in  due  course,  plaintiff,  in 
effect,  alleged  that  it  had  been  negotiated  to  him  before  it  was 
due,  and  that  he  took  it  free  from  defenses  that  would  have 
been  available  to  defendant  as  against  the  original  payee.  The 
pleading,  however,  was  inconsistent,  inasmuch  as  the  copy  of 
the  note  showed  that  it  was  payable  to  order,  and  the  act  pro- 
vides that — 

"If  payable  to  bearer,  it  is  negotiated  by  delivery;  if  payable  to  order, 
it  is  negotiated  by  the  indorsement  of  the  holder  completed  by  delivery." 
(Gen.  Stat.  1915,  §  6557.) 

So,  while  there  was  a  conflict  in  the  averments  of  the  petition 
relating  to  the  negotiation  of  the  instrument,  there  was  a 
manifest  attempt  on  the  part  of  the  pleader  to  allege  a  nego- 
tiation of  the  note  that  would  make  plaintiff  a  holder  in  due 
course. 

The  case  was  tried  by  the  parties  as  if  the  note  had  been 
properly  indorsed.  Proof  of  the  indorsement  was  offered  with- 
out objection  by  the  defendant.  When  the  note  itself  was  in- 
troduced showing  the  indorsement  on  the  back  bearing  date 
prior  to  its  maturity  it  was  received  without  objection.  No 
question  of  the  insufficiency  of  the  petition  was  raised  when 
the  proof  was  given  of  the  indorsement  of  the  note  by  the 
payee  to  the  bank  and  by  the  bank  to  the  plaintiff.  Aside  from 
the  fact  that  the  case  was  tried  as  if  the  note  had  been  properly 
negotiated  by  indorsement,  the  evidence  relating  to  the  in- 
dorsement and  transfer  was  in  depositions,  which  were  on  file 
months  before  the  trial,  so  that  the  defendant  had  notice  that 
plaintiff  was  claiming  to  be  a  holder  in  due  course. 

While  the  aipendment  of  a  pleading  after  the  trial  has  begun 
is  largely  a  matter  of  discretion,  the  courts  are,  and  should  be, 
liberal  in  the  allowance  of  amendments  where  there  is  a  mistake 
or  oversight  and  where  no  one  will  be  prejudiced  thereby  and 
the  parties  have  proceeded  as  if  the  proposed  amendment  was 


Digitized  by 


Google 


Vol.  102.  JANUARY  TERM,  1918.  411 

Stevens  v.  Vermillion. 

included  in  the  pleading.    In  Malone  v.  Jones,  91  Kan.  815, 139 
Pac.  387,  it  was  said : 

"Leave  to  amend  a  pleading  during  the  trial  is  ordinarily  a  matter  of 
discretion,  but  an  amendment  to  conform  to  the  proof  should  be  allowed 
when  a  mistake  appears  and  the  amendment  will  not  prejudice  the 
adverse  party.  The  plaintiflP  would  not  have  been  taken  by  suirprise  if 
the  amendment  had  been  allowed,  for  he  gave  the  testimony  which  made 
it  proper."     (p.  817.) 

When  testimony  is  offered  on  a  matter  inadvertently  omitted 
from  the  pleading,  courts  ordinarily  authorize  amendment  or 
treat  the  pleading  as  amended.  In  the  present  case,  if  the 
issues  had  been  submitted  to  a  jury  upon  proof  and  a  verdict 
obtained,  and  on  appeal  a  question  had  been  raised  as  to  an 
omission  of  a  copy  of  the  indorsement  from  the  petition,  the 
court  would  necessarily  have  held  that  as  the  testimony  had 
been  received  the  same  as  if  the  fact  had  been  fully  pleaded, 
and  as  the  case  had  been  tried  as  if  the  question  was  in  issue, 
the  case  would  be  treated  as  if  the  amendment  had  been  made. 
In  a  case  where  it  was  held  that  there  had  been  an  abuse  of  dis- 
cretion in  refusing  to  set  aside  a  judgment  rendered  in  the 
absence  of  an  attorney  who  failed  to  reach  the  court  in  time 
for  the  trial  and  whose  absence  involved  negligence,  it  was 
held  that  as  the  mistake  of  the  attorney  and  the  ruling  of  the 
court  would  result  in  a  sacrifice  of  the  rights  of  the  defendant, 
the  case  should  be  reversed  and  a  new  trial  ordered.  (Patter- 
son V.  Oil  Co.,  101  Kan.  40,  165  Pac.  661.)  In  another  case, 
where  an  attorney  neglected  to  offer  in  evidence  certain  re- 
ceipts which  he  had  in  his  possession  and  which  would  have 
shown  without  question  that  a  payment  had  been  made,  the 
judgment  was  set  aside  in  order  to  prevent  an  injustice. 
{Smith  V.  Easter,  101  Kan.  245,  166  Pac.  510.)  So  here,  the 
rights  of  the  plaintiff,  who  from  the  evidence  appears  to  have 
been  an  innocent  holder  of  the  paper,  would  have  been  sacri- 
ficed through  the  inadvertence  of  his  attorney,  and,  under  the 
circumstances  showing  that  the  trial  of  the  case  had  proceeded 
as  if  the  indorsement  of  the  note  had  been  properly  pleaded, 
and  that  the  proof  was  received  without  objection,  we  think  the 
court  should  have  allowed  the  amendment  of  the  petition  in 
order  to  conform  to  the  proof. 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial. 
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Bank  v.  Bank. 


No.  21^68. 

The  Seveky  State  Bank,  Appellant,  v.  The  Peoples  State 
Bank  of  Cherryvale,  Appellee. 

SYLABUS  BY  THB  COURT. 

References — Findings  of  Referee — Tardy  Motion  for  New  Trial  Denied — 
No  Appeal  Therefrom — Judgment,  The  judgment  responds  to  findings 
of  fact  and  conclusions  of  law  stated  by  a  referee.  The  findings  of 
fact  respond  to  the  issues  made  by  the  pleadings,  and  the  conclu- 
sions of  law  merely  state  the  legal  liability  arising  on  the  findings  of 
fact.  Grounds  for  a  new  trial  were  not  presented  to  the  district 
court  in  time,  and  no  appeal  was  taken  from  the  order  overruling  the 
motion  for  a  new  trial  which  was  filed.  Held,  the  judgment  must  be 
affirmed. 

Appeal  from  Montgomery  district  court ;  Thomas  J.  Flan- 
nelly,  judge.    Opinion  filed  February  9,  1918.    Affirmed. 

A.  F.  Sims,  of  Howard,  and  F.  S.  Jackson,  of  Topeka,  for  the 
appellant. 

Chester  Stevens,  of  Independence,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  The  action  was  one  to  recover  a  sum  of  money 
standing  to  the  credit  of  the  plaintiff  on  th^  books  of  the  de- 
fendant. The  defendant  counterclaimed,  and  was  awarded 
judgment.    The  plaintiff  appeals. 

The  case  was  referred  to  a  referee,  who  returned  findings  of 
fact  and  conclusions  of  law  which  disclose  the  nature  of  the 
controversy,  and  which  follow : 

"1.  That  the  plaintiff,  the  Severy  State  Bank,  is,  and  was,  at  all  of 
the  times  mentioned  in  the  pleadings  and  in  the  evidence,  a  banking  cor- 
poration, organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  with  its  bank  at  Severy,  Greenwood  county,  Kansas. 

"2,  That  the  defendant^  the  Peoples  State  Bank,  is,  and  was,  during 
all  of  the  times  mentioned  in  the  pleadings  and  in  the  evidence,  a  bank- 
ing corporation,  organized,  existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Kansas,  with  its  bank  at  Cherryvale, 
Kansas. 

"3.  That  M.  J.  Bidwell  was,  during  all  of  the  times  in  which  the  trans- 
actions involved  in  this  action  arose,  that  is,  from  and  prior  to  the 
beginning  of  the  year  1913  to  and  including  a  part  of  December,  1913, 
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the  president  and  general  manager  of  the  Severy  State  Bank,  plaintiff 
in  this  action,  and  during  all  of  said  time  was  in  the  active  control,  man- 
agement and  conduct  of  all  of  its  business  and  affairs,  and  duly  authorized 
by  said  bank  to  so  manage,  control  and  conduct  its  affairs. 

"4.  That  during  the  same  time,  and  ever  since,  D.  W.  McKinley  was, 
has  been,  and  now  is  the  president  of  the  defendant  bank,  and  in  the 
active  control,  management  and  conduct  of  its  business. 

''5.  The  defendant  bank  admits  that  it  is  indebted  to  the  plaintiff 
bank  in  the  sum  of  $2,435.83. 

"6.  That  in  the  early  part  of  1913  M.  J.  Bidwell  wrote  a  letter  to  the 
defendant  stating  that  the  plaintiff  bank  was  about  to  take  some  good 
prime  cattle  loans,  wh'ich  it  would  like  to  dispose  of  to  the  defendant 
bank ;  and  that  the  defendant  bank  advised  plaintiff  that  it  would 
handle  some  of  the  loans,  and  that  thereafter  said  defendant  bank 
handled  several  loans;  that  from  the  correspondence  it  was  justified  in 
assuming  that  they  were  dealing  with  the  Severy  State  Bank,  and  not 
with  M.  J.  Bidwell,  personally.  As  a  matter  of  fact,  some  of  the  loans 
handled  by  the  defendant  bank  at  the  time  they  were  purchased  by  the 
said  defendant  bank,  belonged  to  M.  J.  Bidwell,  personally,  and  some  be- 
longed to  the  Severy  State  Bank. 

**7.  That  all  or  these  loans  that  were  purchased  by  said  defendant  bank, 
either  from  M.  J.  Bidwell  or  the  plaintiff  bank,  were  settled,  excepting 
two  notes  which  are  in  controversy  in  this  action.  One  of  these  notes  is 
known  as  the  Flaiz  note;  the  other  is  known  as  the  Edwards  note. 

''8.  That  the  Flaiz  note  at  the  time  it  was  sent  to  the  defendant  bank 
was  the  property  of  the  plaintiff  bank,  and  that  on  or  about  September 
19,  1913,  A.  Flaiz,  the  maker  of  said  note,  delivered  to  said  plaintiff  bank 
two  checks  aggregating  $590.38,  with  instructions  to  apply  them  on  his 
note ;  that  said  checks  were  duly  cashed,  but  the  proceeds  thereof,  instead 
of  being  indorsed  on  note  as  directed,  were  turned  over  to  M.  J.  Bidwell, 
who  appropriated  it  for  Tiis  personal  use,  and  that,  therefore,  the  plaintiff 
is  indebted  to  said  defendant  for  the  sum  of  $590.38  with  interest  there- 
on at  the  rate  of  six  per  cent  per  annum  from  the  19th  day  of  September, 
1913. 

"9.  That  the  other  note  in  controversy  in  this  action  is  known  as  the 
Edwards  note,  and  is  a  note  dated  November  1,  1913,  for  the  sum  of 
$2,108.44  and  signed  by  John  Edwards;  that  on  November  1,  1913,  the 
said  plaintiff  bank  accepted  this  note  and  carried  it  as  cash  item  in  substi- 
tution for  some  checks  which  it  had  been  carrying  as  cash  items  for  some 
days  previous  to  November  1 ;  that  after  carrying  this  note  as  a. cash  item 
for  a  day  or  so,  it  was  charged  to  the  account  of  the  Peoples  State  Bank, 
together  with  a  letter  which  stated  that  this  was  a  dandy,  good  cattle  loan 
and  was  secured  by  a  mortgage  which  had  been  recorded.  As  a  matter 
of  fact,  there  were  prior  mortgagfes  on  all  of  the  cattle  reported  to  be 
covered  by  said  mortgage,  and  said  mortgage  was  never  recorded,  and  all 
of  the  property  covered  by  said  mortgage  was  taken  possession  of  by  the 
owners  of  the  prior  mortgages ;  that  John  Edwards  has  no  other  property 
with  which  to  pay  this  note,  and  that  because  said  loan  was  purchased 
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by  the  defendant  bank  from  plaintiff  bank  on  the  assurance  that  it  was  a 
dandy,  good  cattle  loan,  secured  by  recorded  mortgage,  and  because  these 
representations  were  false,  I  find  that  the  plaintiff  is  indebted  to  the 
defendant  bank  in  the  sum  of  $2,108.44,  with  interest  from  November  11, 
1913,  at  six  per  cent. 

"I  fin^  as  conclusions  of  law: 

"1.  That  the  defendant  is  entitled  to  a  judgment  against  the  plaintiff 
for  the  sum  of  $598.30,  the  amount  received  by  plaintiff  from  A.  Flaiz, 
with  interest  thereon  at  the  rate  of  six  per  cent  per  annum  from  the 
19th  day  of  September,  1913,  to  March  27,  1916,  in  the  sum  of  $90.53,  or 
in  sum,  as  principal  and  interest,  $688.83. 

"2.  That  the  defendant  is  entitled  to  a  judgment  against  the  plain- 
tiff for  the  sum  of  $2,108.44,  with  interest  at  the  rate  of  six  per  cent 
per  annum  from  the  11th  day  of  November,  1913,  to  March  27,  1916,  in 
the  sum  of  $300.99,  or  in  the  sum  of  principal  and  interest  of  $2,409.43. 

3.  "That  the  aggregate  judgment  defendant  is  entitled  as  against  the 
plaintiff  is  $3,098.26. 

**4.    That  the  plaintiff  is  entitled  to  a  credit  on  the  judgment  in  favor 

\of  defendant  in  the  sum  of  $2,435.83,  with  interest  thereon  at  the  rate 

of  six  per  cent  per  annum  from  the  19th  day  of  February,  1914,  to 

March  27,  1916,  in  the  sum  of  $307.71,  or  in  the  sum'  of  principal  and 

interest  of  $2,743.54. 

"5.  That  the  final  judgment  should  be  rendered  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  after  allowing  the  above  credit,  of 
$354.72." 

The  plaintiff  opens  its  argument  with  the  following  state- 
ment: "At  the  outset  of  the  case  it  is  well  to  consider,  under 
the  procedure  taken,  what  is  before  this  court  for  review/' 
Consideration  of  the  procedure  taken  conipels  the  conclusion 
there  is  substantially  nothing  before  the  court  for  review. 

The  report  of  the  referee  was  filed  on  March  27,  1916.  Sub- 
sequently some  errors  in  computation  were  corrected  on  appli- 
cation of  the  referee,  which  did  not  affect  the  determination  of 
the  contested  issues,  and  which  are  not  now  material.  On  April 
4, 1916,  the  plaintiff  filed  a  motion  to  set  aside  the  6th,  8th,  and 
9th  findings  of  fact  and  the  conclusions  of  law.  The  motion  is 
not  abstracted.  The  defendant  filed  a  motion  for  judgment 
pursuant  to  the  referee's  report.  On  Novejnber  8,  1916,  the 
court  denied  the  plaintiff's  motion,  granted  the  defendant's 
motion,  and  rendered  judgment  for  the  defendant.  Within 
three  days  following  rendition  of  judgment  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  overruled  on  December  6, 
1916.  The  appeal  was  taken  on  January  11,  1917.  The  notice 
of  appeal  limited  the  appeal  to  the  proceedings  of  November  8, 
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1916.  No  appeal  was  taken  from  the  order  overruling  the  mo- 
tion for  a  new  trial. 

In  the  brief  the  claim  is  made  that  judgment  should  have 
been  rendered  for  the  plaintiff  on  the  pleadings.  No  motion 
was  made  in  the  district  court  for  judgment  on  the  pleadings, 
and  no  error  requiring  correction  by  reversal  of  the  judgment 
has  been  committed  with  respect  to  rendering  judgment  on  the 
pleadings. 

The  motion  for  a  new  trial  was  not  filed  in  time.  (MiUing 
Co.  V.  Schreiber,  102  Kan.  172,  169  Pac.  222.)  No  excuse  for 
delay  in  filing  the  motion  appears,  and  if  it  were  necessary  the 
presumption  would  be  the  court  overruled  the  motion  because 
it  was  not  filed  in  time.  If  the  motion  had  been  granted  the 
presumption  would  be  the  delay  was  excused,  presumptions 
being  indulged  to  uphold  but  not  to  defeat  judgments.  How- 
ever, no  appeal  was  taken  from  the  order  denying  a  new  trial. 

The  motion  to  set  aside  findings  of  fact  not  being  abstracted, 
the  court  is  left  in  ignorance  of  what  it  contained.  Assuming 
it  contained  matter  similar  to  that  embodied  in  one  of  the  as- 
signments of  error,  the  motion  was  pro  tanto  a  motion  for  a 
new  trial,  and  was  not  filed  in  time.  Every  attack  made  on  the 
findings  of  fact  ought  to  have  been  made,  and  was  in  fact 
made,  by  motion  for  a  new  trial,  the  benefit  of  which  has  been 
waived. 

The  conclusions  of  law  stated  by  the  referee  followed  in- 
evitably from  the  findings  of  fact.  Additional  or  different 
conclusions  of  law  do  not  appear  to  have  been  requested.  So 
long  as  the  findings  of  fact  stand,  the  conclusions  of  law  must 
stand. 

Every  other  assignment  of  error  raises  questions  which 
could  properly  be  presented  to  the  trial  court  only  through  the 
instrumentality  of  a  motion  for  a  new  trial. 

The  plaintiff  invokes  the  case  of  Brovm  v.  Railway  Co.,  83 
Kan.  574,  112  Pac.  147.  •  In  that  case  all  the  testimony  was 
before  the  court  without  conflict,  and  practically  with  a  finding 
that  it  was  all  true.  The  referee  held  the  testimony  had  no 
tendency  to  prove  certain  facts.  The  situation  was  the  same 
as  if  the  probative  facts  were  agreed  to  and  the  only  question 
was  what  ultimate  inference  was  warranted.  It  was  held  the 
court  could  draw  the  inference,  and  there  was  no  occasion  for 
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a  new  trial.  No  such  situation  is  presented  here.  In  this 
instance  it  was  necessary  for  the  referee  to  choose  between 
the  testimony  of  different  witnesses  relating  to  material  mat- 
ters respecting  both  notes.  The  credibility  of  witnesses  was 
involved,  and  probative  facts  tending  to  establish  the  plain- 
tiff's theory  had  to  be  weighed  against  probative  facts  tending 
to  establish  the  defendant's  theory. 

This  opinion  might  well  close  here,  but  because  the  de- 
fendant has  frankly  met  the  plaintiff's  contentions  on  the 
merits,  the  court  has  examined  the  merits  of  the  controversy 
far  enough  to  be  satisfied  the  conclusiofis  of  the  referee  and  of 
the  district  court  were  correct. 

The  major  premise  of  the  plaintiff's  case  is  that  Bidwell 
owned  both  notes  when  they  were  sent  to  the  defendant.  The 
plaintiff  received  credit  for  both  notes.  The  action  is  brought 
to  recover  the  credit,  but  it  is  claimed  the  transactions  by 
which  the  plaintiff  received  the  credit  were  personal  transac- 
tions of  Bidwell  with  the  defendant,  and  not  transactions  be^ 
tween  bank  and  bank.  From  this  premise  inferences  of  fact 
and  conclusions  of  law  are  derived.  There  was  convincing  evi- 
dence that  both  notes  were  the  property  of  the  plaintiff  when 
they  were  purchased  by  the  defendant. 

The  plaintiff  says  that  ownership  of  the  notes  was  not  an 
issue  made  by  the  pleadings,  and  that  evidence  of  ownership  by 
the  bank  was  improperly  admitted.  The  importance  of  the 
fact  of  ownership  is  indicated  by  the  space  in  the  plaintiff's 
briefs  devoted  to  argument  based  on  the  contention  Bidwell 
owned  the  notes.  How  it  came  into  the  case,  whether  directly 
or  collaterally,  is  not  very  material.  But  the  plaintiff  ten- 
dered the  issue  in  the  petition.  Issue  was  joined  by  the  gen- 
eral denial  of  the  answer,  and  the  plaintiff  itself  supplied 
reliable  evidence  that  it  owned  the  notes.  Ovmership  of  the 
notes  was  a  question  of  fact,  and  the  plaintiff  recognizes  the 
nature  of  the  question  when  it  marshals  evidence  indicating 
the  notes  were  Bidwell's  notes — ^the  fact  that  the  notes  were 
payable  to  Bidwell,  conduct  with  respect  to  other  notes,  the 
rule  of  the  banking  department,  the  reconcilement  sheet,  and 
other  evidence.  The  court  does  not  propose  to  debate  the  evi- 
dence, but  it  may  be  observed  the  reconcilement  sheet  stated 
the  truth,  and  did  not  indicate  that  the  defendant  took  the 
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notes  as  Bidwell  paper  instead  of  bank  paper.  The  notes  were 
made  payable  to  bearer  by  Bidwell's  indorsement,  and  came 
to  the  defendant  in  that  form.  The  plaintiff  was  not  liable  as 
guarantor  or  ihdorser,  or  otherwise,  on  the  Flaiz  note,  and  was 
not  liable  for  false  representations  respecting  that  note.  The 
Edwards  note  was  not  in  existence  when  the  reconcilement 
sheet  was  sent  in. 

Bidwell  was  the  discouiit  committee  of  the  plaintiff,  so  far 
as  it  had  one,  and  was  the  Severy  State  Bank,  so  far  as  man- 
agement and  control  of  its  business  were  concerned.  The 
law  did  not  prohibit  the  plaintiff  from  acquiring  title  to  notes 
which  Bidwell  had  previously  taken  to  himself  in  his  private 
business.  The  regularity  or  irregularity  of  his  dealings  be- 
tween himself  as  an  individual  and  himself  as  the  bank  are  not 
material,  unless  the  defendant  dealt  with  him  as  an  individual, 
or  had  reason  to  believe  he  was  using  his  bank  for  personal 
ends  in  the  particular  transactions  involved.  The  evidence  is 
quite  conclusive  that  the  defendant  dealt  with  the  plaintiff  as  a 
bank,  through  its  president,  Bidwell,  and  had  no  more  knowl- 
edge or  notice  of  his  crookedness  than  the  plaintiff's  quiescent 
board  of  directors,  who  trusted  him  implicitiy. 

Flaiz,  and  the  cashier  of  the  plaintiff  with  whom  Flaiz 
left  checks  to  pay  his  note,  gave  different  accounts  of  what  took 
place  on  that  occasion.  Accorded  a  lil?eral  interpretation,  and 
considered  in  connection  with  other  evidence,  the  testimony 
of  Flaiz  supports  the  findings  of  the  referee.  There  is  no 
doubt  about  the  terms  under  which  the  defendant  bought 
cattle  paper  of  the  plaintiff,  including  the  Edwards  note,  and 
if  the  plaintiff,  by  its  president,  could  sell  the  paper  at  all,  it 
could  bind  itself,  by  its  president,  by  representations  respect- 
ing the  character  of  the  paper,  which  induced  the  defendant 
to  buy. 

In  the  motion  to  set  aside  findings,  the  motion  for  a  new 
trial,  and  the  assignments  of  error,  it  is  charged  that  the  find- 
ings of  fact  were  induced  by  erroneous  views  of  the  law,  and 
were  contrary  to  law.  The  law  contemplated  is  that  discussed 
in  the  case  of  Hier  v.  Miller,  68  Kan.  258,  75  Pac.  77,  and 
kindred  cases.  The  charge  is  not  supported  by  anything  dis- 
closed by  the  record.  If  the  facts  had  been  found  as  the  plain- 
tiff desired,  the  law  referred  to  would  have  applied.  The  facts 
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having  been  found  otherwise,  the  law  which  the  plaintiff  in- 
vokes has  no  application. 

It  is  not  necessary  to  extend  tljis  obiter  discussion  of  the 
merits  further.  The  only  proper  remedy  for  the  distress 
occasioned  by  the  referee's  work  was  by  timely  motion  for  a 
new  trial,  and  appeal  from  the  order  denjring  a  new  trial. 

The  judgment  of  the  district  court  is  affirmed. 


No.  21,270. 

The  United  States  Tire  Company,  Appellant  and  Appellee, 
V.  Albert  E.  Kirk  and  Elmer  C.  Aspey,  Partners  doing 
business  as  the  Hutchinson  Motor  Car  Company,  Appel- 
lees  and  Appellants, 

SYLLABUS  BY  THE  COURT. 

1.  Compromise  and  Settlement— No  Ground  for  Reacission  of  Settle- 
ment. Where  a  settlement  of  an  account  is  effected  by  the  constructive 
delivery  by  the  debtor  of  goods  which  the  creditor  accepts  in  full 
satisfaction  of  his  claim,  but  which  are  left  in  the  physical  possession 
of  the  debtor  and  remain  there  for  a  considerable  period,  during  which 
the  debtor  asserts  and  the  creditor  denies  that  such  settlement  has  been 
made,  the  question  being  finally  decided  by  an  action  resulting  in  a 
judgment  in  favor  of  the  debtor's  contention,  the  fact  that  the  debtor 
during  the  pendency  of  the  litigation  disposed  of  a  portion  of  the 
goods  referred  to  does  not  amount  to  a  rescission  on  his  part  of  the 
contract  of  settlement,  nor  does  it  authorize  such  a  rescission  on  the 
part  of  the  creditor. 

2.  Same — Pleading — Cause  of  Action  for  Conversion  Stated,  A  petition 
drawn  upon  a  theory  of  rescission,  held  to  have  been  good  against  a 
demurrer  on  the  ground  that  it  states  a  cause  of  action  for  conversion. 

3.  Damages — Conversion — Allegations  Stricken  from  Answer.  In  an 
action  for  damages  for  the  conversion  of  goods  by  a  bailee  no  error 
is  committed  in  striking  from  his  answer  statements  amounting  to 
reasons  for  the  conversion,  where  the  facts  stated  constitute  no  legal 
justification. 

4.  Sabce.  a  claim  for  damages  for  malicious  prosecution  of  a  civil  action 
held  to  have  been  properly  stricken  out. 

5.  Same.  In  such  an  action  as  that  referred  to  in  paragraph  two  the 
defendant  is  entitled  to  set  up  a  claim  for  storage  charges. 

6.  Same — Conversion — Measure  of  Damages.  Although  the  owner  of 
g^oods  in  the  hands  of  a  bailee  denies  ownership,  if  the  holder  wrong- 
fully sells  them  the  measure  of  his  liability  for  conversion  is  their 
value  at  the  time  of  sale,  although  a  demand  for  them  is  not  made  until 
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Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9, 1918.    Modified  and  affirmed. 

W.  G.  FairchUd,  and  H.  S.  Lewis,  both  of  Hutchinson,  for  the 
appellant. 

F.  L.  Martin,  Van  M.  Martin,  and  John  M.  Martin,  all  of 
Hutchinson,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  United  States  Tire  Company  sued  a  partner- 
ship known  as  the  Hutchinson  Motor  Car  Company  for  the  bal- 
ance due  upon  an  account.  The  defendants  resisted  the  claim  on 
the  ground  that  a  settlement  had  been  effected  by  the  construc- 
tive delivery  in  satisfaction  thereof  of  a  quantity  of  automo- 
bile casings  and  tubes.  A  judgment  in  favor  of  the  defend- 
ants, based  upon  that  theory,  was  affirmed  by  this  court,  (Tire 
Co.  V.  Kirk,  97  Kan.  531,  159  Pac.  392.)  After  that  decision 
the  plaintiff  made  a  demand  for  the  goods  referred  to,  which, 
although  constructively  delivered  to  the  plaintiff,  had  remained 
in  the  physical  possession  of  the  defendants,  but  no  return 
was  made,  the  defendants  giving  various  reasons  for  a  refusal, 
including  claims  for  storage  and  damages.  The  plaintiff  then 
brought  an  action  asserting  that  by  this  attitude  of  the  de- 
fendants it  had  been  restored  to  the  right  of  suing  for  the 
original  balance  due,  and  asking  judgment  for  that  amoun^;. 
A  demurrer  to  the  petition  was  overruled.  The  defendants 
then  answered,  setting  up  a  number  of  matters  as  constitut- 
ing defenses,  most  of  which  were  stricken  out  on  the  motion 
of  the  plaintiff,  after  which  demurrers  to  the  answer  as  a 
whole,  and  to  various  parts  of  it,  were  filed  and  overruled  as 
to  all  but  one  count,  as  to  which  the  demurrer  was  sustained. 
The  plaintiff  appeals  from  the  order  overruling  the  demurrers 
to  the  answer,  and  the  defendants  ask  a  reversal  of  the  orders 
overruling  the  demurrer  to  the  petition,  striking  matter  from 
the  answer,  and  sustaining  the  demurrer  to  one  of  its  counts. 

1.  The  plaintiff  insists  that  the  failure  of  the  defendants 
to  deliver  the  goods  on  demand  amounts  to  a  rescission  of  the 
contract  by  which  they  were  to  be  taken  in  satisfaction  of  the 
debt,  or  that  at  least  such  conduct  authorized  the  plaintiff  to 
rescind  the  contract ;  or  that,  in  any  event,  such  refusal  gave 
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the  plaintiff  the  right  to  recover  as  damages,  not  the  actual 
value  of  the  goods,  but  the  value  the  parties,  had  placed  upon 
them  in  the  deal — ^that  is,  the  amount  of  the  debt.  We  do 
not  share  the  plaintiff's  view  in  this  regard.  As  we  see  it,  the 
prior  litigation  has  resulted  in  an  adjudication  Qiat  the  debt 
had  been  paid  and  that  the  title  to  the  goods  had  passed  to 
the  plaintiff.  The  situation  presents  no  question  as  to  the 
withdrawal  of  a  tender  or  the  failure  to  make  it  good.  The 
contract  of  settlement  was  fully  executed ;  the  defendants  had 
performed  their  agreements.  The  goods  belonged  to  the  plain- 
tiff and  were  subject  to  its  disposal,  although  it  refused  to  ex- 
ercise ownership  or  to  direct  a  disposition  of  them.  If  in  that 
situation  the  defendants  failed  in  any  duty  they  owed  the  plain- 
tiff— ^failed  to  take  proper  care  of  the  goods  or  to  hold  them 
ready  for  the  plaintiff  as  long  as  they  should  have  done — ^their 
misconduct  in  that  regard  was  not  a  breach  of  the  contract 
nor  a  repudiation  of  its  terms.  For  any  such  subsequent 
wrongful  conduct  of  the  defendants  they  are  liable  to  the 
same  extent  as  though  the  property  of  the  plaintiff  left  in 
their  hands  had  been  derived  from  any  other  source.  We  agree 
with  the  trial  court  that  the  defendants  were  responsible 
merely  as  bailees. 

2.  The  defendants  contend  that  the  petition  is  drawn  ex- 
clusively on  the  theory  that  the  contract  of  settlement  had 
been  rescinded,  and  on  no  other,  and  that  as  no  facts  amount- 
ing to  or  authorizing  a  rescission  are  pleaded  no  cause  of  ac- 
tion whatever  is  stated.  It  is  true  that  the  plaintiff  in  its 
.  pleading  bases  its  right  to  recover  distinctly  on  the  proposi- 
tion that  there  has  been  a  rescission,  and  if  examined  in  a 
technical  spirit  the  petition  might  be  demurrable  on  that 
ground.  (Grentner  v.  Fehrenschield,  64  Kan.  764,  68  Pac. 
619.)  But  the  petition  sets  out  the  circumstances  attending 
the  transaction,  from  the  plaintiff's  standpoint,  including  the 
demand  for  the  goods  and  the  defendants'  refusal  to  turn 
them  over.  The  plaintiff  should  be  given  whatever  relief  the 
facts  entitle  him  to,  even  if  he  has  misconceived  their  legal 
effect  (Akin  v.  Davis,  11  Kan.  580;  Chdse  v.  Railway  Co.,  70 
Kan.  546,  79  Pac.  153) ;  by  a  liberal  interpretation  the  petition 
may  be  regarded  as  stating  a  cause  of  action  for  conversion ; 
the  trial  court  has  so  construed  it;  that  construction  is  ob- 
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viously  in  the  interest  of  substantial  justice  and  is  approved. 
There  is  no  allegation  of  the  value  of  the  goods,  but  this  may 
be  regarded  as  covered  by  the  statement  that  the  plaintiff  had 
been  damaged  by  the  defendants'  conduct  in  the  sum  of 
$4,490.58. 

The  portions  of  the  answer  to  which  the  demurrers  were 
overruled  were  general  and  special  denials,  and  could  only 
have  been  demurrable  if  the  specific  allegations  of  the  Sjame 
pleading  hrfd  been  sufficient  to  overcome  them. — a  condition 
which  did  not  exist. 

3.  Of  the  matter  stricken  from  the  answer  a  part  was  per- 
tinent only  if  the  action  were  regarded  as  one  upon  the  original 
indebtedness,  and  the  ruling  with  respect  thereto  becomes  im- 
material because  the  petition  is  held  to  state  no  cause  of  action 
except  for  conv^sion.  Another  portion  of  the  matter  which 
was  stricken  out  contained  allegations  in  considerable  detail 
to  the  effect  that,  for  the  purpose  of  minimizing  the  loss  to  the 
plaintiff  from  the  deterioration  of  the  casings  and  tubes 
through  lapse  of  time,  the  defendants  used  a  part  of  them  in 
making  adjustments  with  their  customers  according  to  guar- 
anties made  by  themselves  and  also  by  the  plaintiff,  receiving 
payment  therefor  according  to  such  adjustments.  Whatever 
their  motives  may  have  been,  the  sale  of  the  goods,  or  their 
use  in  making  "adjustments,"  amounted  to  conversion,  and 
left  them  liable  to  the  plaintiff  to  the  extent  of  the  then  value 
of  the  property  with  which  they  parted.  The  allegations  re- 
ferred to  had  no  bearing  upon  the  question  of  liability,  and 
their  exclusion  from  the  answer  was  not  error. 

4.  The  remainder  of  the  excluded  matter  asserted  a  claim 
for  damages  for  the  malicious  prosecution  of  the  former  action 
and  of  this  one.  Damages  are  sometimes  recoverable  for  the 
malicious  prosecution  of  an  ordinary  civil  action,  even  where 
there  has  been  no  arrest,  attachment,  or  other  special  interfer- 
ence with  person  or  "property  (Marbourg  v.  Smith,  11  Kan. 
554) ,  but  only  where  the  want  of  probable  cause  is  very  pal- 
pable. (26  Cyc.  16 ;  see,  also,  Emory  v.  Eggan,  75  Kan.  82,  88 
Pac.  740.)  We  think  it  clear  that  there  is  no  substantial  basis 
for  a  claim  that  the  first  action  was  brought  maliciously  and 
without  probable  cause,  and  no  action  for  the  malicious  prose- 
cution of  the  present  action  could  lie  during  its  pendency, 
(Investment  Co.  v.  Burdick,  67  Kan.  329,  72  Pac.  781 J^ 
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5.  The  count  of  the  answer  to  which  a  demurrer  was  sus- 
tained set  out  claims  against  the  plaintiff  for  storage  of  the 
goods  and  for  services  in  properly  caring  for  them,  and  in  sub- 
stance repeated  the  allegations  with  reference  to  using  them  to 
effect  adjustments.  We  think  the  demurrer  should  have  been 
overruled  because  of  the  allegation  concerning  storage,  that  be- 
ing a  proper  basis  for  a  charge  against  the  plaintiff.  (38 
Cyc.  2102.) 

6.  In  announcing  its  rulings  the  trial  court  made  a  state- 
ment, of  which  the  plaintiff  complains,  that  the  measure  of 
damages  for  the  conversion  of  the  goods  was  their  value  at  the 
time  a  demand  for  them  was  made  and  refused.  This  state- 
ment was  hardly  a  formal  ruling — it  was  rather  a  reason  given 
for  the  decision.  Probably  it  was  made  with  especial  reference 
to  goods  that  were  still  in  the  possession  of  the  defendants 
when  the  demand  was  made.  As  to  any  casings  and  tubes 
which  the  defendants  sold,  or  used  in  making  "adjustments," 
we  think  the  conversion  was  complete  at  the  time  they  parted 
with  them,  and  that  they  are  responsible  to  the  extent  of  what 
the  goods  were  worth  at  that  time.    (38  Cyc.  2032,  note  74.) 

The  judgment  is  affirmed,  with  the  modification  that  the 
demurrer  to  the  allegation  regarding  storage  charges  should 
be  overruled,  and  that  the  announcement  concerning  the  meas- 
ure of  damages  should  not  be  controlling. 


No.  21,272. 

James  E.  Drysdale,  Appellee,  v.  William  Wetz,  Herman 
Wetz,  and  Fred  Wetz,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Contract  qf  Employment — Joint  Defendants — No  Different  Issue 
Raised  by  Either  Defendant,  If  one  defendant  who  is  sued  jointly 
with  other  defendants  on  a  contract  of  employment  alleged  to  have 
been  entered  into  with  all  of  them  has  a  different  defense  from  the 
others,  he  should  present  it  to  the  trial  court  in  the  form  of  a  request 
for  a  special  instruction,  or  by  a  demurrer  to  the  evidence,  or  in  some 
manner  challenging  the  attention  of  the  court  to  his  separate  defense. 

2.  Same — Judgment  against  Joint  Defendants.  There  being  some  evi- 
dence to  sustain  a  judgment  against  all  of  the  defendants,  it  is  af- 
firmed. 
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Appeal  from  Barber  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9,  1918.    Aflarmed. 

G.  M.  Martin,  of  Medicine  Lodge,  for  the  appellants. 
Seward  L  Field,  J.  N.  Tincher,  both  of  Medicine  Lodge,  and 
A.  L.  Noble,  of  Winfield,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  action  was  to  recover  for  labor  and  services 
as  a  farm  hand,  plaintiff  alleging  that  he  had  been  employed 
by  defendants  to  work  for  them  for  a  certain  period,  and  that 
they  had  discharged  him  before  the  expiration  of  the  term. 
The  verdict  of  the  jury  was  in  plaintiff's  favor,  and  defendants 
appeal. 

The  main  contention  is  that  ther^  was  no  evidence  to  sus- 
tain a  judgment  against  William  Wetz,  and  that  the  court 
erred  in  submitting  to  the  jury  the  question  of  his  liability. 
William  Wetz  is  the  father  of  the  other  two  defendants  and 
owns  the  farm  where  plaintiff  worked.  The  defendants  ap- 
peared in  both  the  justice  and  district  courts  by  the  same  at- 
torneys, and  no  contention  was  made  at  either  trial  that  the 
employment  of  plaintiff  was  on  behalf  of  the  sons  alone,  or  that 
there  was  not  sufficient  evidence  to  justify  the  court  in  sub- 
mitting to  the  jury  the  question  of  the  liability  of  William 
Wetz.  He  neither  demurred  to  the  evidence,  nor  asked  a 
special  instruction  upon  the  theory  that  the  evidence  was  in- 
sufficient to  hold  him  liable;  and  the  contention  now  urged 
seems  to  be  based  upon  the  fact  that  the  evidence  showed  the 
contract  of  plaintiff's  employment  was  made  with  the  sons. 
The  plaintiff  testified  that  he  was  employed  by  Fred  and  Her- 
man, and  that  he  worked  for  the  defendants,  and  there  was 
some  testimony  tending  to  show  that  the  farm  was  operated 
jointly  by  all  the  defendants.  William  Wetz  testified  that  he 
was  not  present  when  the  boys  hired  plaintiff,  but  when  in- 
formed by  them  of  the  emplojonent,  he  said  to  them  that  they 
had  done  a  good  thing. 

Complaint  is  made  of  an  instruction  which  charged  that 
there  was  no  dispute  between  the  parties  over  the  fact  that 
they  entered  into  a  verbal  contract  with  the  plaintiff  by  which 
he  agreed  to  perform  work  for  them  at  a  certain  rate  per 
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month.  No  objection  was  made  to  the  instruction.  If  one  of 
the  defendants  had  a  different  theory  from  the  others,  upon 
which  he  claimed  he  was  not  liable  to  plaintiff,  he  should  have 
presented  it  to  the  court  by  a  request  for  a  special  instruction, 
or  in  some  other  manner.  Of  its  own  motion,  the  court  in- 
structed that  if  the  jury  found  plaintiff  entitled  to  recover 
from  one  or  more  of  the  defendants,  and  not  entitled  to  recover 
from  all,  they  should  return  a  verdict  accordingly.  We  are 
unable  to  see  that  William  Wetz  was  prejudiced  by  this  in- 
struction. 

There  being  some  evidence  to  sustain  the  judgment,  it  is 
affirmed.  ' 


No.  21,274. 

0.  C.  Harlow  and  Ferol  Harlow,  Appellees,  v.  C.  F.  Propes 
(and  The  American  Oil  &  Gasoline  Company,  Appel- 
lant). 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Siibstitution  of  Gasoline  for  Coal  Oil — Fire  in  Cook 
Stove — Evidence.  Whether  or  not  the  plaintiff  was  negligent  in  using 
what  he  supposed  to  be  coal  oil  in  starting  a  fire  in  his  cook  stove,  was 
a  question  of  fact  properly  submitted  to  the  jury. 

2.  Same  —  Agency  of  Oil  Company  —  Sufficiently  Established.  The 
agency  of  the  seller  of  the  fluid  from  the  wagon  was  sufficiently  estab- 
lished by  the  evidence  of  the  defendant  company's  manager. 

3.  Same — Proximate  Cause  of  Injury.  The  substitution  of  gasoline  for 
coal  oil  held  to  have  been  the  proximate  cause  of  the  injury  complained 
of. 

4.  Same — Motion  for  New  Trial — Properly  Denied.  The  affidavit  filed 
by  the  defendant  Propes,  even  if  available  by  the  defendant  company, 
was  not  sufficient  to  require  the  granting  of  a  new  trial,  under  the 
rule  that  such  evidence  must  be  such  as  would  likely  work  a  different 
result  from  that  already  reached  by  the  jury. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9,  1918.    Affirmed. 

Frank  L.  Martin,  Van  M.  Martin,  and  John  M.  Martin,  all  of 
Hutchinson,  for  the  appellant. 
Ray  H.  Tinder,  of  Hutchinson,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  plaintiffs  recovered  a  judgment  for  dam- 
ages from  a  fire  alleged  to  have  been  caused  by  gasoline  sold 
to  them  by  the  defendant  Propes  for  kerosene.  The  judgment 
against  Propes  was  not  sufficient  in  amount  to  form  the  basis 
for  an  appeal.  The  American  Oil  and  Gasoline  Company  com- 
plains that  the  judgment  against  it  is  wrong,  because  the 
plaintiff  Harlow  was  guilty  of  contributory  negligence  in  using 
the  supposed  coal  oil  to  start  a  fire  with;  because  the  find- 
ing that  the  driver  of  the  wagon  was  an  agent  of  the  company 
is  against  the  evidence ;  likewise  the  finding  of  negligence  by 
the  company;  and  because  the  alleged  negligence  of  the  de- 
fendants or  either  of  them  was  not  the  proximate  cause  of 
the  injury. 

C.  0.  Harlow  bought  of  the  defendant  Propes  what  he  sup- 
posed was  a  gallon  of  coal  oil,  which'  he  alleges  turned  out  to 
be  gasoline.  In  starting  a  fire  he.  poured  some  of  the  fluid  on 
the  cobs  he  had  placed  for  kindling  in  the  stove,  and  then 
added  a  lighted  match  while  he  held  the  can  in  his  hand.  The 
jury  found  that  he  was  not  negligent  if  coal  oil  had  been  in  the 
can.  There  is  no  question  that  the  fluid  used  was  both  bought 
and  sold  for  coal  oil,  and  not  for  gasoline ;  and  whether,  under 
the  circumstances  shown  by  the  evidence,  the  plaintiff's  man- 
ner of  starting  the  fire  would  have  been  negligent  had  the  can 
contained  coal  oil,  or  was  negligent  in  view  of  the  fact  that 
he  believed  that  it  contained  coal  oil,  was  a  matter  for  the 
jury,  and  not  one  of  law  for  the  court. 

The  evidence  of  the  manager  of  the  defendant  company  it- 
self was  sufficient  to  warrant  the  finding  as  to  the  agency  of 
Elliot,  who  sold  from  the  corppany's  wagon  to  the  defendant 
Propes. 

The  finding  that  Propes  was  negligent  in  not  testing  the 
fluid  upon  complaint  of  another  customer  is  said  by  counsel 
for  the  defendant  to  have  stated  the  proximate  cause  of  the 
injury.  But  it  is  also  argued  that  Harlow's  own  negligence 
was  the  proximate  cause.  Whether  the  fluid  had  been  in- 
spected or  not,  if  it  had  not  been  sold  to  Harlow  for  coal  oil 
there  is  nothing  to  indicate  that  the  injury  would  have  re- 
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suited,  and  we  cannot  agree  with  the  claim  that  there  are 
other  proximate  causes  thereof. 

Complaint  is  made  that  the  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  was  denied  regardless 
of  the  affidavit  of  a  witness  to  the  effect  that  he  heard  Harlow 
say  that  he  might  possibly  have  got  the  gasoline  can  i^istead 
of  the  coal-oil  can  to  start  the  fire  with.  Aside  from  the  point 
that  the  affidavit,  which  stated  that  this  was  discovered  by 
Propes  for  the  first  time  after  the  verdict  was  returned,  was 
filed  by  Propes  and  not  by  the  oil  company,  although  presented 
by  it,  the  rule  i3  that  new  trials  for  newly  discovered  evidence 
are  not  granted  unless  such  evidence  would  likely  work  a 
different  result  (Lewis  v.  Shows  Co.,  98  Kan.  145,  157  Pac. 
397,  and  cases  cited.) 

The  judgment  is  affirmed. 


No.  21,276.  ^ 

John 'Kurt,  Plaintiff,  v.  B.  A.  Shupe  et  al.  (J.  C.  Elvin, 
Appellant,  J.  G.  KnjiR,  Appellee),  Defendants. 

SYLLABUS  BY  THE  COURT. 

Note  and  Mortgage — Foreclosure — Defense  of  Payment.  The  evidence 
abstracted  has  been  examined,  and  it  is  held  that  there  was  sufficient 
evidence  to  sustain  the  judgment  of  the  court. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9, 1918.    Affirmed. 

Donald  Muir,  of  Anthony,  and  W.  W.  Schwinn,  of  Welling-, 
ton,  for  the  appellant.^ 

James  G.  Washbon,  of  Harper,  A.  L.  Noble,  of  Winfield,  and 
J.  N.  Tincher,  of  Medicine  Lodge,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiff  recovered  a  judgment  foreclos- 
ing a  mortgage  on  real  property  in  Harper  county.  That 
judgment  is  not  questioned.  The  controversy  is  between  the 
defendants  J.  C.  Elvin  and  J.  G.  Kille.  Judgment  was  rendered 
in  favor  of  J.  G.  Kille  and  against  J.  C.  Elvin,  who  appeals. 
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The  plaintiflfs  mortgage  was  executed  by  B.  A.  Shupe  and 
Maude  Shupe,  and  was  given  to  secure  the  payment  of  a  note 
for  $2,875.  After  the  plaintiffs  mortgage  had  been  executed, 
Frank  Burdg  became  the  owner  of  the  real  property,  and,  on 
October  28,  1914,  executed  a  mortgage  thereon  to  J.  C.  Elvin 
for  the  purpose  of  securing  the  payment  of  $1,208.85.  On 
January  24,  1916,  Frank  Burdg  and  wife  executed  another 
mortgage  to  J.  G.  Kille  to  secure  the  payment  of  a  note  for 
$355.24.  The  mortgage  to  Kille  contained  the  following  recital : 

"This  mortgage  is  given  subject  to  a  mortgage  of  $2,876  to  A.  A. 
Kurt,  and  a  second  mortgage  of  $1,208.85  in  favor  of  J.  C.  Elvin." 

J.  G.  Kille  filed  a  cross  petition  in  which  he  set  up  the  mort- 
gage owned  by  him  and  alleged  that  it  was  a  valid  and  sub- 
sisting lien  on  the  real  property,  subject  only  to  the  lien  of  the 
mortgage  of  the  plaintiff,  John  Kurt.  J.  C.  Elvin  likewise  filed 
a  cross  petition  in  which  he  set  up  the  mortgage  held  by  him 
and  alleged  that  it  was  a  second  lien  on  the  real  property,  sub- 
ject only  to  the  mortgage  of  the  plaintiff,  and  superior  to  the 
mortgage  hdd  by  J.  G.  Kille.  Elvin  also  alleged  that  the  note 
held  by  him  had  been  lost.  Kille  filed  an  answer  to  Elvin's  cross 
petition  in  which  Kille  denied  that  the  note  had  been  lost  and 
alleged  that  it  had  been  fully  paid  and  discharged  at  the  time 
the  cross  petition  was  filed.  The  court  found  f rir  the  defendant 
Kille,  against  the  defendant  Elvin,  and  rendered  judgment  in 
favor  of  Kille  on  his  mortgage.  The  court  further  found  that 
the  note  sued  on  by  Elvin  as  a  lost  note  had  been  paid ;  that  the 
mortgage  held  by  him  had  been  satisfied  by  the  payment  of  the 
note ;  and  that  the  mortgage  was  no  longer  a  lien  on  the  real 
property.  The  court  rendered  judgment  that  Elvin  take 
nothing  by  this  action. 

Elvin  contends  that  there  was  no  evidence  whatever  from 
which  the  court  could  find  that  the  note  given  to  him  had  been 
paid,  and  that  no  fact  was  brought  out  on  the  trial  which 
justified  the  court  in  canceling  Elvin's  mortgage  and  advanc- 
ing Kille's  mortgage  to  second  place. 

After  the  mortgage  by  Shupe  and  wife  had  been  executed, 
Elvin  in  some  way  became  the  owner  of  the  property.  Burdg 
bought  the  property  from  Elvin,  and,  in  part  payment  therefor, 
gave  Elvin  the  $1,208.85  mortgage.  Afterward,  Elvin,  either 
for  himself  or  for  Fred  B.  Long,  repurchased  the  real  property 
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from  Burdg.  Burdg  did  not  deal  with  Long  in  effecting  the 
sale  of  the  land ;  he  dealt  entirely  with  Elvin.  The  deed  from 
Burdg  and  wife  to  Long-  was  a  general  warranty  deed,  and  it 
did  not  mention  any  mortgages. 

Frank  Burdg,  the  maker  of  the  Elvin  and  Kille  notes  and 
mortgages,  testified,  in  part,  as  follows : 

"I  paid  one  of  these  mortgages.    I  paid  the  $1200.00  one.    .    .    . 

''I  received  this  $1200.00  note  taken  from  Elvin.  Nothing  was  said 
about  the  note  except  that  it  straightened  it  up.  That  settled  all  I  owed 
Mr.  Elvin.  ...  I  gave  a  chattel  mortgage.  It  was  under  the  same 
note  to  secure  the  same  note.  I  received  the  chattel  back  from  Mr. 
Elvin.  Mr.  Elvin  handed  it  to  me,  and  said  that  paid  it.  Paid  all  I 
owed  him.     .     .     . 

"Q.  And  Mr.  Long  was  to  take  it  subject  to  the  mortgage,  was  he? 
A.  You  mean  settle  this  mortgage? 

"Q.    Yes.    A.  Yes,  sir.    .    .    . 

"Q.  Three  mortgages,  one  $2,875,  the  other  $1,208.85.  .  .  .  And 
those  mortgages,  Long  was  to  take  care  of  those  mortgages?  A.  He  was 
to  take  care  of  all  but  that  $355.24. 

"Q.    He  was  not  to  take  care  of  it?    A.  No,  sir. 

"Q.  And  you  were  to  take  care  of  that  yourself?  A.  No,  sir,  Mr. 
Elvin  was  to  take  care  of  it.    I  left  the  money  there  to  pay  it. 

"Q.  I  say,  did  Elvin  ever  give  it  to  you?  A.  He  gave  me  the  note  and 
gave  me  those  papers  when  I  paid  him  the  $1,200.00. 

"Q.  Isn't  this  a  fact,  Mr.  Burdg,  the  way  the  thing  was  done.  You 
did  n't  pay  anyone  anything  did  you?    A.  I  paid  out  no  money. 

"Q.  And  the  agreement  between  you  and  Elvin  and  Long  was  that 
you  were  to  convey  the  land  and  that  Long  was  to  take  care  of  all  your 
debts  against  the  land,  wasn't  that  the  agreement — let  you  out?  A. 
Why,  it  was  this  way.  I  did  not  owe  Long  nothing.  What  paper  I  had 
was  to  Elvin. 

"Q.  Elvin  was  the  go-between  between  you  and  Long?  A.  He  was 
the  man  I  made  the  trade  with,  yes,  sir. 

"Q.  You  say  Jim  Elvin  gave  you  this  note — ^where  was  he  when  he 
gave  it  to  you?    A.  In  his  office. 

"Q.  You  were  going  to  move  out  of  Kansas  down  into  Oklahoma? 
A.  Yes,  sir. 

"Q.  And  you  .wanted  Swinhart  to  hold  that  mortgage  against  your 
property  until  you  got  to  Oklahoma,  didn't  you?  A.  I  don't  know  as  I 
have  to  answer  that.    I  don't  think  that  has  anjrthing  to  do  with  it. 

"By  the  Court:  Answer  the  question.  Do  you  understand  the  ques- 
tion? 
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"A.    No,  I  do  not. 

"Q.  I  asked  you  if  you  did  not  want  Swinhart  to  have  that  mortgage 
assigned  to  him  and  hold  it  unjtil  you  got  moved  into  Oklahoma?  A. 
Well,  he  did  that,  yes,  sir. 

"Q.  But  Swinhart  did  not  have  any  interest  in  the  chattel  mortgage, 
did  he?    A.  No,  sir. 

"Q.    He  did  not  give  Elvin  any  money?    A.  No,  sir. 

"Q.  And  you  requested  that  assignment  be  made  to  Swinhart?  A. 
Yes,  sir. 

"Q.   Why  did  you  want  that  done?    A.   Sir? 

"Q.   Why  did  you  want  that  done?    A.  Well,  so  I  could  have  the  stock. 

"Q.  Did  you  pay  in  any  way  except  by  the  deed  to  Long?  A.  Why, 
that  was  the  only  way  I  paid  it.    I  thought  that  was  sufl5cient. 

"Q.  I  understood  you,  on  direct  examination  to  say,  when  you  got  the 
note  from  Jim  Elvin  at  Harper  he  said  something  to  you  about  the  note — 
about  squaring  that  mortgage.  A.  Well,  he  said  this  way.  He  said  that 
squared  up  this  $1,200  that  I  owed  him  on  this  chattel  and  on  this  $1,200 
mortgage  that  includes  that  chattel. 

"Q.  Now,  when  was  it  that  you  had  the  conversation  with  him  about 
the  Kille  mortgage — about  paying  Kille?  A.  It  was  there  the  day  that 
I  was  dealing  with  him  on  this  other  land,  when  they  traded.  It  was 
mentioned  at  different  times.  One  time  was  out  at  home  and  another 
time  was  in  town — talked  about  it." 

Burdg  had  possession  of  the  note  and  produced  it  at  the 
trial. 

The  evidence  above  detailed  is  sufficient  to  support  the  find- 
ing of  the  court  that  the  note  given  to  Elvin  had  been  paid  and 
the  mortgage  discharged.  That  is  the  only  question  presented. 
Argument  concerning  what  the  evidence  proves  or  does  not 
prove  is  unnecessary. 

The  judgment  is  affirmed. 
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No.  21^78. 

Theodore  Schaubel  and  Laura  Schaubel,  Appellees,  v.  The 
City  of  Manhattan,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Unguarded  Excavations  in  City  Street — Child  Dravmed, 
When  a  city  street  which  is  little  used  for  travel,  and  in  which  the 
children  of  the  adjacent  residents  are  accustomed  to  play,  is  torn  up 
with  excavations  for  laying  a  water  main  and  lateral  connections, 
and  the  excavations  become  filled  with  rain  water,  it  is  the  duty  of  the 
city  to  exercise  reasonable  care  to  keep  the  children  from  going  into 
the  street  to  wade  and  play,  and  thus  to  prevent  them  from  being 
drowned  in  such  flooded  excavations;  and  the  question  whether  the 
city  has  exercised  such  reasonable  care  is  ordinarily  for  the  jury's 
determination. 

2.  Same.  A  three>year-old  child  was  drowned  in  a  flooded  ditch  in  a 
street  not  much  used  for  travel,  but  much  used  as  a  playground  for 
children.  The  parents  knew  of  the  existence  of  the  street  excavations 
in  front  of  their  residence,  and  that  the  excavations  were  filled  with 
rain  water,  and  that  their  child  was  in  danger  of  drowning  therein, 
and  diligently  watched  their  child  and  tried  to  keep  her  off  the  street, 
but  during  a  few  minutes  when  the  attention  of  the  parents  was  di- 
verted to  domestic  duties,  the  child  eluded  their  vigilance  and  ran  out 
into  the  street  to  wade  and  play,  and  was  drowned.  Held,  that  in  an 
action  brought  by  the  parents  against  the  city  for  the  wrongful  death 
of  the  child,  the  question  of  the  parents'  contributory  negligence  was 
one  for  the  jury's  determination. 

3.  Same — Judgment  Not  Excessive.  A  judgment  for  $3,500  against  a 
city  for  the  wrongful  death  of  a  three-year-old  child  is  not  excessive  to 
such  an  extent  as  to  warrant  its  reduction  by  an  appellate  court. 

Appeal  from  Riley  district  court;  Fred  R.  Smith,  judge. 
Opinion  filed  February  9,  1918.    Affirmed. 

Alvin  R.  Springer,  of  Manhattan,  for  the  appellant. 
C.  B.  Daughters,  of  Manhattan,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiffs  recovered  judgment  against  the 
city  of  Manhattan  for  the  death  of  their  three-year-old  child 
who  was  drowned  in  a  ditch  in  the  street  in  front  of  their  resi- 
dence. The  city  had  excavated  a  ditch  the  entire  length  of  the 
block  for  the  purpose  of  laying  a  water  main.    Lateral  ditches 
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to  the  sides  of  the  street  had  also  been  made  to  bring  the  water 
supply  to  the  residence  property  lines.  The  excavations  were 
four  feet  deep.  The  work  was  about  completed  on  Monday, 
August  16,  1915,  and  the  two  ends  of  the  street  block  were 
barricaded  against  travel.  That  night  a  heavy  rain  fell  and 
a  considerable  portion  of  the  vicinity  drained  towar^  this  par- 
ticular street  and  block  and  the  ditch  excavations  were  filled 
with  water.  The  following  afternoon  the  child  ran  out  across 
the  parking  into  the  street  "to  wade  and  play"  and  fell  into 
the  lateral  ditch  in  front  of  her  home  and  was  drowned. 

The  petition  charged  the  city  with  negligence  in  allowing  the 
ditch  to  remain  open  and  unprotected  and  filled  with  water, 
and  that  the  child  while  wading  and  playing  in  the  street  fell 
into  the  ditch  and  was  drowned.  It  was  alleged  that  the  child 
was  too  young  to  know  and  appreciate  the  danger,  and  that 
her  mother  was  busy  and  did  not  know  and  appreciate  the 
danger,  and  that  the  parents  used  all  proper  care  and  diligence 
in  looking  after  the  child. 

The  jury  returned  a  verdict  for  plaintiffs  for  $4,500.  Cer- 
tain special  questions  were  answered : 

''First:  Did  either  or  both  of  the  parents  of  Agnes  Schaubel  know 
that  there  were  ditches  in  the  street  in  front  of  their  home,  and  that 
these  ditches  were  filled  with  water  prior  to  the  time  Agnes  Schaubel 
escaped  the  custody  of  her  parents  and  was  drowned? 

"Answer:  Yes,  but  not  the  [particular  lateral]  ditch  in  which  the 
child  was  drowned. 

''Second:  By  the  exercise  of  ordinary  care  and  prudence,  could  the 
parents  of  Agnes  Schaubel  have  restrained  her  from  leaving  their 
custody  and  control,  and  thereby  have  prevented  her  froba  going  into 
the  street  where  she  was  drowned? 

"Answer:   No. 

"Third:  Did  the  city  of  Manhattan  have  a  large  number  of  workmen 
at  work  on  the  ditches  on  Laramie  street,  at  Fourth  and  Laramie  and  at 
Third  and  Laramie,  and  in  the  block  between  Third  and  Fourth,  during 
the  period  from  noon  until  the  child  was  drowned? 

"Answer :   Testimony  shows  twelve  men  were  at  work. 

"Fourth:  If  you  answer  the  third  question  in  the  affirmative,  state 
how  near  you  find  any  of  the  workmen  were  to  the  place,  the  child  was 
drowned,  at  the  time  of  the  accident? 

"Answer:   Between  seventy-five  and  one  hundred  feet. 

"Fifth :  Did  the  defendant  herein,  on  the  day  of  the  accident  have  a 
number  of  men  engaged  at  work  in  bailing  the  water  out  of  the  ditch  on 
Laramie  in  the  block  where  the  Schaubels  lived? 

"Answer :  Yes,  at  work  in  the  main  ditch. 
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"Sixth :  Do  you  find  any  negligence  on  the  part  of  the  city,  and  if  so, 
state  in  what  particular  it  was  negligent? 

"Answer:    Yes,  because  they  left  the  ditch  unguarded  and  exposed." 

The  trial  court  ordered  a  remittitur  of  $1,000  and  gave  judg- 
ment for  plaintiffs  for  $3,500. 

The  familiar  schedule  of  errors  is  assigned,  but  the  gist  of 
the  city's  complaint  is  the  net  result  and  the  excessive  verdict. 
Examining  the  errors  assigned,  no  error  can  be  discerned  in 
overruling  the  demurrer  to  the  petition  nor  in  overruling  the 
demurrer  to  the  evidence.  Nothing  serious  can  be  noted  con- 
cerning the  admission  or  exclusion  of  evidence,  nor  in  the 
court's  instructions  so  far  as  presented  by  the  abstract  of  the 
record. 

The  defendant  concedes  that  it  was  its  duty  to  safeguard 
its  streets  for  ordinary  travel  and  to  effectively  close  this 
street  to  ordinary  uses  while  it  was  undergoing  repairs,  but  it 
is  contended  that  the  use  of  a  street  by  a  child  to  "wade  and 
play  in"  while  the  street  was  dug  up  with  ditches  for  the  laying 
of  water  mains  was  not  an  ordinary  use  of  the  street,  and  that 
the  city  was  not  boimd  to  guard  the  street  against  such  a  use, 
nor  could  the  city  be  required  to  anticipate  and  prevent  the 
accident.  While  the  street  was  torn  up  and  the  ditches  flooded, 
it  was  the  duty  of  the  city  to  exercise  reasonable  care  to  keep 
the  children  off  the  street,  the  means  for  so  doing  being  some- 
what a  matter  of  discretion  on  the  part  of  the  city.  The  city 
could  and  should  have  anticipated  the  danger  and  should  have 
made  some  reasonable  effort  in  good  faith  to  avert  it. 

The  foreman  for  the  city  realized  the  danger  to  children  and 
had  cautioned  his  workmen  to  keep  them  away.  But  when 
asked  if  he  had  seen  plaintiffs'  child  before  it  was  drowned  he 
answered : 

**No,  No,  No,  I  got  so  accustomed  to  seeing  so  many  children  along  the 
street  there  that  I  did  n't  hardly  pay  any  attention  to  who  the  children 
were.  The  main  thing  I  looked  out  was  to  try  to  keep  them  out  of  the 
way." 

This  testimony  supports  the  finding  of  the  city's  negligence. 

The  complaint  as  to  the  excessive  verdict  and  judgment 
requires  no  discussion.  The  trial  court  pared  down  the  verdict 
a  thousand  dollars,  and  the  amount  of  the  judgment  finally 
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awarded,  while  large,  is  not  so  gross  as  to  justify  an  appellate 
court  in  ordering  its  further  reduction. 
The  judgment  is  affirmed. 

Marshall,  J.,  dissents. 

Dawson,  J.  (dissenting) :  I  dissent.  I  take  no  stock  in  the 
doctrine  that  the  city  should  have  barricaded  or  otherwise 
guarded  the  sides  of  the  street.  While  there  may  be  no  negli- 
gence on  the  part  of  the  parents  in  permitting  their  small 
children  to  play  in  unfrequented  streets,  it  would  be  the  rank- 
est kind  of  negligence  to  permit  their  three-year-old  babies  to 
play  in  streets  congested  with  traffic,  and  any  street  tempo- 
rarily torn  up  for  repairs  and  improvements  should  be  con- 
sidered as  a  congested  street.  It  is  difficult  to  see  how  the 
city  could  have  kept  the  child  off  the  street  when  the  parents, 
who  were  quite  alert  to  the  danger  and  prompted  by  their 
natural  solicitude  for  their  offspring,  failed  to  do  so.  The 
mother  testified : 

"I  went  out  about  eight  o'clock  in  the  morning  and  noticed  that  all 
the  ditches  were  filled  with  water.  I  went  and  got  the  children  and 
brought  them  in.  .  .  .  Before  noon  I  spent  most  of  the  time  watch- 
ing the  children.  Went  to  mother's  and  took  both  children  and  when 
I  came  back  brought  them  in  the  house.  I  brought  them  in  whenever 
I  found  they  had  got  out  I  was  baking  in  the  afternoon  and  I  had  oc- 
casion to  step  into  the  bedroom  for  a  minute  and  when  I  came  back  the 
child  was  gone.  .  .  .  The  street  on  that  block  was  little  used  for 
travel.  There  was  a  big  rain  Monday  night.  A  rain  about  noon  Monday 
started  the  water  running  in  the  gutters.  We  watched  the  children 
and  I  tried  to  keep  them  in  till  she  slipped  away.  After  I  dressed  the 
children  that  morning  one  went  out  the  back  way  and  one  the  fro^t 
way.  I  brought  them  in,  Mr.  Schaubel  asked  why  I  brought  them  in. 
I  said  there  was  ditches  in  the  street  full  of  water,  and  I  did  not  want 
them  to  get  in  the  ditches. 

"Q.  Did  you  and  your  husband  talk  about  the  dangers  of  the 
children  getting  out  there?  A.  Well,  now  I  will  tell  you,  when  I  got 
them  dressed,  it  is  natural  for  children  to  go  out  to  play,  for  they  do 
love  ^ut^oors,  and  one  went  out  the  back  door  and  one  out  the  front 
way.  I  went  right  after  them,  out  the  front  way,  and  Mr.  Schaubel  says, 
'What  are  you  bringing  them  in  for?'  and  I  says,  *I  am  not  going  to 
have  them  go  in  those  ditches  and  drown,'  and  he  says,  *I  am  going  to 
see  those  ditches';  and  he  walked  out  on  the  sidewalk  and  I  did  show  him 
one  in  the  parking.  He  put  brush  over  it,  and  said  he  would  put  brush 
over  that  one,  anyway,  because  it  was  so  close  to  the  house." 

28— Kan.— 1778 
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Touching  the  jury's  second  finding,  it  is  not  only  contrary 
to  the  evidence  but  it  is  downright  silly.  The  mother  was 
successful  in  keeping  the  baby  off  the  street  in  the  forenoon, 
although  it  got  out  of  doors  several  tinles  and  had  to  be 
brought  back  indoors.  The  parents  could  with  diligence  have 
been  just  as  successful  in  the  afternoon.  They  knew  the  child 
was  prone  to  escape,  and  that  if  it  did  it  would  be  in  immi- 
nent danger.  It  should  be  kept  in  mind  that  this  is  an  action 
by  the  parents,  and  not  like  that  of  a  child  for  its  own  injuries. 

Another  thing :  The  decision  in  this  case  will  do  no  earthly 
good.  Not  a  city  in  Kansas  will  reorder  its  conduct  on  ac- 
count of  this  decision.  Does  anybody  suppose  that  because 
the  city  of  Manhattan  has  had  the  misfortune  to  be  penalized 
in  damages  for  the  death  of  a  child  drowned  in  a  ditch  dug 
in  a  street  for  the  laying  of  water  pipes,  that  any  other  city 
will  barricade  the  sides  of  a  street  undergoing  improvements 
or  hire  a  small  army  of  watchmen  to  forfend  against  a  like 
mishap  whenever  the  city  is  extending  its  water  main? 

I  sympathize  with  the  plaintiffs,  but  the  law  is  clearly 
against  them.  (C.  K.  &  W.  Rid.  Co.  v.  Bockoven,  53  Kan.  279, 
289,  36  Pac.  322 ;  Railway  Co.  v.  Young,  57  Kan.  168,  172,  45 
Pac.  580 ;  City  of  Chicago  v.  Starr,  Adm'r,  42  111.  174 ;  Reed 
V.  Minneapolis  Street  Ry.  Co.,  34  Minn.  557;  Beach  on  Con- 
tributory Negligence,  3d  ed.,  §  131 ;  1  Thompson  on  Negligence, 
§§  330-333.    See,  also,  Ann.  Gas.  1912  D,  526.) 

I  discern  no  negligence  on  the  part  of  the  city;  the  city  could 
not  reasonably  have  anticipated  the  flooding  of  the  ditches 
and  that  a  child  would  be  drowned  therein  because  of  its  par- 
ents' failure  to  keep  it  off  the  street,  when  the  parents  knew 
the  danger  and  feared  'the  very  accident  which  transpired. 
The  consequence  is  altogether  too  remote  to  justify  the  mulct- 
ing of  the  city  in  damages.  Furthermore,  I  reject  the  doc- 
trine to  be  inferred  from  this  decision,  that  it  is  the  duty  of  a 
city  to  make  its  streets  at  all  times  a  safe  playground  for 
three-year-old  children.  But  if  an  unfrequented  street  may 
be  regarded  as  a  playground — as  a  city  park — ^then  the  rule 
announced  in  Harper  v.  City  of  Topeka,  92  Kan.  11,  syl.  H  3, 
139  Pac.  1018,  should  govern. 

In  writing  the  opinion  of  the  majority,  although  I  searched 
diligently,  I  could  find  no  analogous  case  with  which  to  fortify 
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it.  The  only  one  cited  by  the  appellee,  Gibson  v.  City  of  Hunt- 
ington,  38  W.  Va.  177,  does  n't  fit,  and  is  of  no  value  except  as 
to  the  right  of  a  child  to  play  in  an  unfrequented  street.  That 
case  does  n't  even  tell  which  litigant  lost  or  won,  although  I 
glean  from  its  discourse  that  the  city  made  a  successful  de- 
fense. 


No.  21,281. 

C.  C.  Epp,  Appellant,  v.  Charles  R.  Hinton  et  al.  (Clarence 
Spooner  et  al.,  Appellees) . 

SYLLABUS  BY  THE  COURT. 

1.  Attorneys*  Lien — Enforcement — No  Formal  Pleadings  Required. 
An  application  to  enforce  a  lien  of  attorneys  upon  the  proceeds  of  a 
judgment  obtained  by  their  services  may  be  made  in  the  case  wherein 
the  judgment  was  rendered,  without  formal  pleadings,  as  is  provided 
in  section  485  of  the  General  Statutes  of  1915. 

2.  Same — Neither  Party  Entitled  to  Jury,  Being  a  special  statutory  pro- 
ceeding of  an  equitable  nature,  neither  party  is  entitled  to  a  trial  by 
jury  as  a  matter  of  right. 

3.  Same — Value  of  Legal  Services — Hypothetical  Questions,  A  party 
may  not  complain  of  a  ruling  on  an  objection  to  a  hypothetical  ques- 
tion as  to  the  value  of  legal  services,  which  was  not  made  when  the 
evidence  was  offered. 

4.  Same — Value  of  Services — Expert  Testimony — Personal  Knowledge 
of  Court.  While  the  court  should  give  due  consideration  to  the  opinions 
of  experts  and  the  evidence  of  other  witnesses  as  to  the  value  of  legal 
services,  it  is  not  controlled  by  such  evidence,  as  the  court  itself  is  an 
expert  as  to  the  value  of  attorneys'  services  and  may  apply  its  own 
knowledge  and  professional  experience  in  determining  the  value  of  the 
services  rendered. 

5.  Same — Elements  Entering  into  Value  of  Legal  Services,  The  elements 
entering  into  the  value  6f  legal  services  are  ordinarily  the  character 
and  importance  of  the  litigatioA,  the  time  and  labor  necessarily  in- 
volved, the  expense  incurred  in  the  performance  of  the  services,  the 
results  obtained,  and,  where  such  is  the  agreement,  that  the  recovery 
of  compensation  depends  upon  the  contingency  of  the  success  achieved. 

6.  SAME3 — Findings  and  Judgment  Sustained,  The  testiipony  examined, 
and  held  to  be  sufficient  to  sustain  the  findingrs  and  judgment  of  the 
trial  court. 

Appeal  from  Harvey  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9, 1918.    Affirmed. 
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J.  I.  Sheppard,  James  G.  Sheppard,  and  Kate  Sheppard,  all 
of  Fort  Scott,  for  the  appellant. 

Clarence  Spooner,  Ezra  Branine,  and  Harry  W.  Hart,  all  of 
Newton,  pro  se. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  appeal  is  the  result  of  a  proceeding  in 
the  trial  court  to  determine  the  amount  of  compensation  due 
the  attorneys  of  the  plaintiff,  C.  C.  Epp,  under  their  lien  filed 
in  the  action.  From  the  trial  court's  order  awarding  an  attor- 
ney fee  of  $4,000  plaintiff  appeals. 

The  litigation  of  which  this  proceeding  is  the  result  began  in 
1910,  when  appellant  engaged  Clarence  Spooner  to,  commence  a 
suit  against  the  defendants,  Hinton,  ,3ane,  and  Gould,  to  re- 
scind a  contract  on  the  ground  of  fraud,  or  in  case  a  rescission 
could  not  be  had,  to  recover  damages  in  lieu  thereof.  The  con- 
tract concerned  the  purchase  by  appellant  of  certain  Colorado 
land  for  $49,000.  After  the  suit  was  commenced  the  firm  of 
Branine  &  Hart,  at  Spooner's  request  and  with  the  knowledge 
and  consent  of  appellant,  became  associated  with  Spooner  in  the 
conduct  of  the  case.  At  the  first  trial  judgment  was  rendered 
in  appellant's  favor  for  $16,108,  and  the  defendants  appealed  to 
the  supreme  court  {Epp  v.  Hinton,  91  Kan.  513,  138  Pac.  576 ; 
same  case  on  rehearing,  91  Kan.  919, 139  Pac.  379),  where  the 
findings  and  judgment  of  the  trial  court  were  affirmed  in  every 
respect  except  that  of  the  measure  of  damages ;  and  upon  that 
issue  alone  a  new  trial  was  ordered.  The  second  trial  resulted 
in  a  judgment  for  appellant  for  $15,427.67,  which  was  affirmed 
on  appeal.    {Epp  v.  Hinton,  98  Kan.  238,  157  Pac.  1183.) 

While  the  second  appeal  was  pending,  Spooner,  who  was 
conducting  a  foreclosure  action  in  Butler  county,  learned  from 
his  connection  with  that  suit  that  Bane,  one  of  the  defendants 
herein,  claimed  some  interest  in  the  mortgaged  land,  and  as  a 
result  of  Spooner's  management  of  that  action  Bane  filed  an 
answer  in  which  he  alleged  his  ownership  of  an  interest  in  the 
land.  A  transcript  of  appellant's  judgment  in  this  action  was 
then  filed  in  Butler  county,  and  an  answer  and  cross  petition 
was  filed  in  his  behalf  in  the  foreclosure  action,  claiming  a 
second  lien  on  the  property  by  virtue  of  the  judgment  filed  in 
Butler  county.     The  land  was  sold  at  foreclosure  sale  for 
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$25,000,  and  after  the  satisfaction  of  the  first  lien,  over  $17,000 
remained  to  be  applied  on  appellant's  judgment,  and  the  money 
was  sent  to  the  Harvey  county  court  to  be  held  there  pending 
the  final  disposition  of  appellant's  action  then  on  appeal. 

A  notice  of  the  attorney's  lien  was  served  on  the  attorneys 
of  the  defendants  in  1914 ;  a  second  notice  was  served  in  Jime, 
1916 ;  and  on  June  30,  1916,  a  copy  of  the  motion  used  on  July 
5, 1916,  in  this  proceeding,  was  served  personally  on  appellant. 
The  motion  set  forth  a  general  outline  of  the  litigation  and  the 
services  rendered  therein  by  the  appellees.  At  the  conmience- 
ment  of  the  proceeding,  appellant  moved  the  court  that  a  jur>' 
be  impaneled  to  try  the  facts,  and  the  motion  was  denied.  He 
also  objected  to  the  introduction  of  any  evidence  for  the  same 
reason,  and  on  the  further  grounds  that  there  were  no  pleadings 
defining  the  issues,  and  that  he  had  not  been  served  with  suffi- 
cient notice  of  the  proceedings. 

A  large  amount  of  evidence  was  introduced  on  the  hearing  of 
the  motion,  much  of  it  conflicting  in  character.  Some  of  the 
points  in  controversy  were:  whether  there  was  a  definite  con- 
tract as  to  compensation,  or  whether  the  faiatter  was  to  remain 
contingent  upon  the  outcome  of  the  litigation ;  whether  or  not 
the  appellees  continued  as  the  attorneys  for  appellant  through- 
out the  whole  litigation ;  and  what  services  were  rendered  by 
other  attorneys  engaged  by  appellant.  It  appears  that  prior 
to  the  second  trial  appellant  engaged  C.  W.  Taylor  to  act  for 
him,  but  Taylor  testified  that  it  was  upon  the  distinct  under- 
standing that  the  appellees  should  also  remain  in  the  case.  It 
also  appears  that  while  appellees  were  looking  after  appellant's 
interests  in  the  Butler  county  proceeding,  the  latter  engaged 
W.  A.  Huxman  to  represent  him  and  insisted  upon  his  follow- 
ing a  different  course  from  that  outlined  by  the  appellees.  In 
answer  to  a  hypothetical  question  which  was  in  form  a  com- 
plete outline  of  the  litigation,  showing  the  different  steps  taken 
in  its  course,  several  attorneys  testified  as  to  what  would  be 
a  reasonable  compensation  for  appellees'  services,  with  the 
understanding  that  they  took  part  and  were  personally  present 
in  all  the  proceedings  and  that  their  compensation  was  wholly 
contingent  upon  a  recovery.  The  question  was  objected  to  by 
appellant  for  the  reason  that  it  did  not  specify  the  work  done 
by  each  of  the  firms  seeking  to  hold  the  appellant  liable.    The 
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court  fhen  stated  that  the  record  should  be  made  to  show  that 
the  appellees  were  seeking  to  recover  a  total  sum  for  their 
joint  services.  It  was  the  opinion  of  the  '^^txiesses  that  the  fee 
should  be  from  one-fourth  to  one-half  of  the  judgment.  The 
court  heard  a  large  amount  of  evidence  as  to  the  services  the 
appellees  performed,  as  well  as  those  performed  by  other  attor- 
neys engaged  by  appellant,  and  adjudged  that  $4,000  was  a 
proper  allowance. 

Appellant  contends  that  under  section  279  of  the  civil  code  he 
was  entitled  to  a  jury  trial.  That  section  applies  to  ordinary 
actions  for  the  recovery  of  money  or  property  and  not  to  stat- 
utory proceedings  brought  to  determine  the  amount  of  a  charg- 
ing lien  for  services  rendered  by  attorneys  in  obtaining  a  judg- 
ment. The  appellees  had  given  notice  of  their  lien  and  had  pro- 
ceeded by  motion,  without  formal  pleadings,  in  the  manner  pre- 
scribed m  the  statute.  (Gen.  Stat.  1915,  §§  484,  485.)  In  a 
way,  attorneys  who  secure  a  judgment  are  regarded  as  equita- 
ble assignees  of  the  judgment,  and  the  action  of  the  court  in 
the  proceeding  is  somewhat  similar  to  the  distribution  of  a 
fund  which  has  been  brought  into  a  court  of  equity  in  pur- 
suance of  its  judgment.  (In  re  GiUaspie,  190  Fed.  88 ;  6  C.  J. 
766.)  The  proceeding  is  special  and  summary  in  character, 
and,  under  the  statute,  a  jury  trial  is  not  authorized.  It  is 
argued  that  if  the  statute  is  so  interpreted  it  must  be  deemed 
to  be  a  violation  of  the  constitutional  guaranty  of  the  right  of, 
trial  by  a  jury.  In  Tatlow  v.  BMoriy  101  Kan.  26, 165  Pac.  835, 
it  was  said: 

"The  constitutional  guaranty  that  'the  right  of  trial  by  jury  shall  be 
inviolate'  .  .  .  has  no  application  to  proceedings  of  this  character 
and  does  not  extend  beyond  cases  where  such  right  existed  at  the  com- 
mon law,  but  only  applies  to  cases  that  were  triable  by  jury  before  the 
constitution  was  adopted."    (p.  30.) 

In  Swarz  v.  Ramala,  63  Kan.  633,  66  Pac.  649,  it  was  ex- 
pressly held  that  "in  chancery  and  in  statutory  proceedings  the 
legislature  has  ample  power  to  dispense  with  trial  by  jury." 
(p.  636.) 

(See,  also,  Kimball  and  others  v.  Connor  et  aZ.,  3  Kan.  410 ; 
.  In  re  Burrows,  Petitioner,  33  Kan.  675,  7  Pac.  148 ;  Wheeler  v. 
Caldwell,  68  Kan.  776,  75  Pac.  1031 ;  The  State  v.  Linderholm, 
84  Kan.  603,  114  Pac.  857.) 
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It  is  next  contended  that  the  court  erred  in  receiving  opin- 
ions of  witnesses  based  upon  a  hypothetical  question  which,  it 
is  argued,  assumed  that  all  of  the  legal  services  mentioned  in 
the  question  had  been  performed  by  the  appellees,  whereas 
other  attorneys  had  assisted  in  the  litigation.  The  objection 
raised  when  the  evidence  was  introduced  was  that  it  did  not 
specify  the  work  done  by  Spooner  separately  from  that  done  by 
Branine  &  Hart.  No  reference  was  made  to  the  fact  that  at- 
torneys other  than  appellees  had  performed  any  part  of  the 
services.  Even  if  the  objection  had  been  made  that  is  now 
raised,  the  action  of  the  court  could  not  be  regarded  as  errone- 
ous. It  is  clear  that  the  court,  in  determining  the  amount  of 
the  fee,  took  into  consideration  only  the  services  rendered  by 
the  appellees  themselves.  When  the  evidence  in  question  was 
offered  and  appellees  had  stated  that  they  were  only  asking  a 
recovery  for  their  joint  services,  the  court  remarked:  "Let 
the  record  show,  as  stated  by  the  attorneys  who  have  filed  the 
application  in  this  case,  that  they  are  seeking  to  recover  the 
total  sum  for  the  joint  service  of  the  attorneys  Clarence 
Spooner  and  the  firm  of  Branine  &  Hart."  In  the  question 
asked,  the  history  of  the  litigation  and  the  steps  taken  in  the 
course  of  it,  together  with  the  results  obtained,  were  recited, 
and  with  the  understanding  that  the  appellees  took  part  in  the 
proceedings  from  first  to  last,  and  that  their  compensation  de- 
pended on  the  contingency  of  a  recovery  of  a  judgment,  wit- 
nesses were  asked  what  would  be  a  reasonable  fee  for  their 
services.  As  the  litigation  had  been  conducted  before  the 
court,  with  the  exception  of  the  proceeding  in  Butler  county, 
and  he  had  observed  the  part  taken  by  the  appellees  in  con- 
ducting it,  he  was  familiar  with  the  services  rendered,  for 
which  compensation  was  asked.  Other  testimony  had  been 
introduced  as  well  to  show  the  work  performed  by  appellees. 
The  value  of  their  services,  as  well  as  that  performed  by  the 
other  attorneys  called  into  the  case,  was  in  evidence  before  him, 
and  hence  he  was  able  to  determine  from  all  the  evidence  what 
compensation  the  appellees  were  entitled  to  have  for  the  serv- 
ices actually  •performed  by  them.  Even  if  the  hypothetical 
question  should  have  been  made  more  definite  in  relation  to  the 
services  rendered,  the  court  was  not  bound  by  the  opinion  of  the 
experts,  given  in  answer  to  the  question,  nor  by  the  testimony 
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given  by  other  witnesses,  but  could  apply  his  own  knowledge 
of  the  value  of  the  services  that  had  been  rendered.  (Bentley 
V.  Brown,  37  Kan.  14, 14  Pac.  434 ;  Noftzger  v.  Moffett,  63  Kan. 
354,  65  Pac.  670;  Larabee  v.  Railway  Co.,  85  Kan.  214,  116 
Pac.  901.) 

The  lowest  value  placed  by  the  experts  on  the  services  ren- 
dered greatly  exceeded  the  amount  awarded  to  the  appellees, 
and  it  is  very  clear  from  the  statements  of  the  court  and  the 
course  of  the  trial  that  the  allowance  made  by  the  court  did 
not  include  the  value  of  services  rendered  by  attorneys  other 
than  appellees. 

It  is  finally  claimed  that  the  compensation  fixed  is  excessive. 
The  elements  which  entered  into  the  value  of  the  legal  services 
are :  the  nature  and  importance  of  the  litigation,  the  labor  and 
time  necessarily  involved  therein,  the  expenses  incurred  in 
following  the  case  from  court  to  court,  the  results  obtained, 
and  the  fact  that  their  compensation  depended  upon  the  con- 
tingency of  success.  Having  in  view  the  character  and  im- 
portance of  the  litigation,  the  services  showit  to  have  been  per- 
formed by  the  appellees  as  well  as  the  marked  success  attained 
by  them,  together  with  the  fact  that  compensation  for  the 
services  was  contingent  upon  the  success  of  the  litigation,  the 
amount  awarded  by  the  court  appears  to  be  quite  reasonable. 

Some  question  is  raised  as  to  whether  the  fee  was  not  fixed 
as  the  result  of  a  conversation  between  Spooner  and  the  ap- 
pellant about  the  time  the  action  was  begun.  On  being  asked 
what  the  cost  of  the  litigation  would  probably  be  it  was  replied 
that  it  would  possibly  cost  him  from  $500  to  $1,000.  There  is 
a  dispute  as  to  the  statements  made  at  that  time,  but  the  evi- 
dence tends  to  show  that  no  agreement  was  made  between  the 
parties  as  to  the  amount  of  tiie  fee.  At  that  time  the  scope 
and  difficulties  of  the  litigation  were  not  apparent,  and  the 
subsequent  conversations  and  dealings  between  the  parties 
indicated  that  no  agreement  had  been  made  as  to  the  amount 
of  the  fee,  and,  also,  that  ho  compensation  was  to  be  paid  ex- 
cept on  the  contingency  of  the  success  of  the  litigation. 

The  judgment  is  affirmed. 
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No.  21,285. 

Sarah  J.  Briggs,  as  Administratrix,  etc.,  Appellant,  v.  The 
Union  Pacific  Railroad  Company,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Assumption  op  Risk — Federal  Employers'  Liability  Act — Death  of  Fire- 
man— Falling  from  Moving  Train.  The  engineer  of  a  freight  train 
started  the  train  on  an  interstate  journey  while  the  fireman  was  in  a 
lunch  room  eating  a  lunch.  The  fireman  came  out  of  the  lunch  room, 
and  seeing  the  train  in  motion,  climbed  on  top  of  a  car  to  go  forward 
to  his  place  in  the  engine  cab.  While  going  forward  over  the  car 
tops  he  stumbled  and  fell  between  cars  and  was  killed.  He  was  an 
experienced  and  competent  fireman,  and  knew,  or  should  have  i>er- 
ceived,  the  dangers  which  he  would  normally  and  necessarily  en- 
counter in  passing  over  the  train.  Held,  under  the  federal  employers' 
liability  act  he  assumed  the  risk. 
• 

Appeal  from  Shawnee  district  court,  division  No.  1; 
Alston  W.  Dana,  judge.  Opinion  filed  February  9,  1918. 
Affirmed. 

Joseph  G.  Waters,  and  John  C.  Waters,  both  of  Topeka,  for 
the  appellant.  ^ 

R.  W.  Blair,  C.  A.  Magaw,  T.  M.  LiUard,  and  A.  M.  Hamble- 
ton,  all  of  Topeka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  The  action  was  one  for  damages  resulting  from 
death  of  a  fireman  of  one  of  the  defendant's  engines.  A  gen- 
eral verdict  was  returned  for  the  plaintiff.  With  the  general 
verdict  the  jury  returned  special  findings  of  fact.  Judgment 
was  entered  for  the  defendant  on  the  findings  of  fact,  and  the 
plaintiff  appeals. 

The  deceased  was  fireman  of  an  engine  drawing  an  east- 
bound  interstate  train.  Near  midnight  the  train  reached  To- 
peka, and  the  engineer  stopped  the  engine  about  fifty  feet  west 
of  Kansas  avenue,  a  street  adjoining  the  defendant's  depot  on 
the  west.  The  engineer  and  fireman  left  the  engine  and  went 
to  a  lunch  room  some  ninety  feet  east  of  Kansas  avenue,  where 
each  one  ordered  a  lunch.  When  the  engineer  had  finished  his 
lunch  he  left  the  lunch  room,  went  to  his  engine,  and  put  the 
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train  in  motion.  The  train  moved  the  distance  to  the  lunch 
room  quite  slowly,  the  speed  being  not  more  than  two  miles 
per  hour  when  the  lunch  room  was  passed.  After  that  the 
speed  was  increased  to  about  seven  miles  per  hour,  but  it  was 
necessary  to  stop  for  the  crossing  of  the  Santa  Fe  railroad, 
about  thirty-five  car  lengths  away,  and  the  engine  did  stop 
from  twenty  to  twenty-five  car  lengths  from  the  lunch  room. 
The  engineer  whistled  for  the  Santa  Fe  crossing,  and  again 
put  the  train  in  motion.  He  testified  that  he  expected  the  fire- 
man to  catch  the  side  of  a  car,  ride  to  the  Santa  Fe  crossing, 
and  then  come  into  the  engine  from  the  ground,  or  else  come 
over  the  tops  of  the  cars  to  the  engine,  according  to  a  general 
practice  followed  for  the  fourteen  years  he  had  been  working 
on  the  defendant's  road.  About  the  time  the  engine  was  over 
the  Santa  Fe  crossing  the  engineer  received  a  stop  signal, 
stopped  the  train,  and  was  informed  the  fireman  had  been 
killed.  The  fireman  had  come  out  of  the  lunch  room,  and  see- 
ing the  train  in  motion,  had  climbed  upon  it,  and  while  going 
over  the  tops  of  the  cars  toward  the  engine,  had  stumbled  and 
fallen  between  cars.  There  was  evidence  that  before  going 
to  the  lunch  room  the  engineer  told  the  fireman  there  was  time 
for  limch,  but  they  would  need  to  hurry,  and  that  before  leav- 
ing the  lunch  room  the  engineer  said  to  the  fireman,  "Let's  go." 
In  response  to  this  suggestion,  or  command,  of  his  superior, 
the  fireman  made  a  jovial  remark.  An  ex-engineer,  without  a 
regular  run  since  1906,  testified  that  it  was  the  fireman's  duty 
to  be  in  the  cab  before  the  train  started,  but  he  further  testi- 
fied that  the  engineer  must  wait  until  the  fireman  comes,  and 
has  no  business  to  start  his  engine  until  the  fireman  is  in  the 
cab.  The  findings  of  fact,  which,  as  the  case  is  presented,  es- 
tablish all  the  facts  which  are  material,  follow: 

'*No.  1.  Did  Kyle,  the  engineer  of  the  train,  start  the  train  on  its 
journey  without  Brigg^,  the  fireman,  being  in  the  cab,  and  without  said 
enfnneer  knowing  where  Brigg^  was?    Answer:  Yes. 

"No.  2.  Did  Brig^  come  out  of  the  lunch  room,  and  seeing  his  train 
moving  to  the  front,  get  upon  the  train  and  go  to  the  front  of  the  cab, 
and  while  so  doing  did  he  not  stumble  and  fall  between  the  cars  and  was 
killed?    Answer:   Yes. 

"No.  3.  Was  it  the  duty  of  Briggs  as  fireman  to  get  upon  the  train 
and  go  over  the  car  tops  that  he  might  regain  his  place  in  the  cab? 
Answer :   Yes. 
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"No.  4.  Was  the  engrineer  negligent  in  starting  his  train  without  fire- . 
man  being  in  the  cab  of  the  engine?    Answer:   Yes. 

"No.  5.  Did  not  the  act  of  the  engineer  in  starting  his  train  without 
Briggs  being  in  the  cab  make  it  necessary  for  Briggs,  in  the  discharge  of 
his  duty,  to  get  upon  the  moving  train  and  go  over  it  to  his  place  of 
duty?    Answer:   Yes. 

"No.  6.  Would  the  death  of  Briggs  have  happened  if  the  engineer  had 
not  started  the  train  until  Briggs  was  in  the  cab?    Answer:  No. 

"No.  1.  Was  Earl  H.  Briggs  at  the  time  of  his  death  an  experienced 
and  competent  fireman?    Answer:   Yes. 

"No.  2.  Did  Earl  H.  Briggs  know,  or  in  the  use  of  ordinary  care 
should  have  known,  the  risks  and  dangers  which  he  would  normally  and 
necessarily  encounter  in  passing  over  the  train  from  which  he  stumbled 
and  fell?    Answer:  Yes. 

No.  3.  If  Earl  H.  Briggs  had  not  stumbled  would  he  have  fallen  from 
the  train?    Answer:   We  don't  know. 

"No.  4.  Was  fhe  defendant  guilty  of  any  negligence  toward  Earl  H. 
Briggs?    Answer:   Yes. 

"No.  5.  If  you  answer  the  last  question  Yes,  then  state  fully  of  what 
such  negligence  consisted.  Answer:  Starting  his  train  without  his 
fireman." 

The  district  court  held  that  findings  1  and  2  of  the  second 
series  established  the  pleaded  defense  of  assumed  risk.  ^ 

The  action  was  prosecuted  under  the  federal  employers' 
liability  act,  and  must  be  determined  by  the  federal  law,  as 
interpreted  by  the  federal  court  of  last  resort.  The  case  upon 
which  the  plaintiff  relies  for  recovery  (Ches.  &  Ohio  Ry.  v.  De 
Atley,  241  U.  S.  310)  illustrates  as  well  as  any  which  might 
be  chosen  the  views  of  the  supreme  court  of  the  United  States 
respecting  the  subject  of  assumed  risk  under  the  federal  em- 
ployers' liability  act.  The  head  brakeman  of  a  train  was  sent 
forward  to  obtain  some  necessary  information.  The  train 
followed  him,  and  it  was  his  duty  to  board  it  while  it  was  in 
motion.  It  W3S  the  engineer's  duty  to  operate  the  train  at 
such  speed  the  brakeman  could  board  it  without  undue  peril, 
and  the  brakeman  had  a  right  to  assume  that  it  was  so  op- 
erated. While  the  train  was  moving  at  the  rate  of  twelve 
miles  per  hour  the  brakeman  attempted  to  board  it,  was  un- 
successful, and  was  injured.  The  case  was  treated  as  one  pre- 
senting the  question  of  assumed  risk. 

"Whether  the  risk  was  an  extraordinary  risk  depended  upon  whether 
the  speed  of  the  train  was  gn^eater  than  plaintiff  reasonably  might  have 
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anticipated;  and  this  rested  upon  the  same  considerations  that  were 
determinative  of  the  question  of  the  engineer's  negligence.  If  the  jury 
should  find,  as  in  fact  they  did  flnd»  that  the  speed  of  the  tiain  was 
unduly  great,  so  that  the  risk  of  boarding  the  engine  was  an  extraor- 
dinary risk,  the  question  whether  plaintiff  assumed  it  then  depended  upon 
whether  he  was  aware  that  the  speed  was  excessive  and  appreciated  the 
extraordinary  danger,  or,  if  not,  then  upon  whether  the  undue  speed  and 
the  consequent  danger  to  him  were  so  obvious  that  an  ordinarily  pru- 
dent person  in  his  situation  would  have  realized  and  appreciated  them/' 
(p.  317.) 

The  court  of  appeals  of  the  state  of  Kentucky  had  held  that 
the  brakeman  had  not  assumed  the  risk  of  injury,  because  his 
situation  and  opportunities  for  observation  were  such  that  he 
could  not  judge  the  speed  of  the  train.  Upon  this  subject  the 
opinion  reads : 

''The  court  of  appeals  reasoned  that  plaintiff's  duties  required  him  to 
be  upon  the  passing  train ;  that  if  he  failed  to  board  it  he  would  be  left 
behind;  that  he  had  a  right  to  assume  the  engineer  would  run  the  train 
at  a  speed  that  would  enable  him  to  get  on  in  safety;  that  he  was  facing 
the  train,  ^ich  was  going  directly  toward  him;  that,  as  a  matter  of 
common  knowledge,  one  standing  in  that  position  cannot  form  an  ac- 
curate judgment  of  its  speed  until  it  comes  quite  near  to  him;  and  that 
his  opportunity  to  observe  the  speed  was  limited  to  the  brief  space  of 
time  that  elapsed  between  the  passing  of  the  front  end  of  the  engine  and 
the  cab,  where  it  was  his  purpose  to  get  on;  and  the  court  determined 
that,  under  such  circumstances,  Mt  is  well-nigh  impossible  to  tell  the 
difference  between  a  rate  of  from  four  to  six  miles  an  hour,  when  an 
ordinarily  prudent  brakeman  might  get  on  with  reasonable  safety,  and  a 
rate  of  from  ten  to  twelve  miles  an  hour,  when  it  would  be  dangerous 
for  him  to  do  so/  and  that  'all  the  circumstances  tend  to  show  that 
knowledge  of  the  speed  of  the  train  came  to  him  8o  suddenly  and  un- 
expectedly that  he  did  not  have  an  opportunity  to  realize  and  appre- 
ciate the  danger  of  getting  on.'  Conceding  the  force  of  the  reasoning, 
we  are  bound  to  say  that,  in  our  opinion,  it  cannot  be  said,  as  matter  of 
law,  to  be  so  incontrovertible  that  reasonable  minds  might  not  differ 
about  the  conclusion  that  should  be  reached.  We  therefore  hold  that  the 
question  of  assumption  of  risk  was  one  proper  for  submission  to  the 
jury.    .    .    ."     (p.  317.) 

•  In  the  case  under  decision  the  jury  have  found  specifically 
that  the  fireman  did  know,  or  that  ordinary  prudence  would 
have  perceived,  the  dangers  normally  incident  to  passing  over 
the  train  from  which  he  fell. 

In  the  De  Atley  case  it  was  held  that  the  federal  employers' 
liability  act  abrogated  the  fellow-servant  rule,  but  in  other  re* 
spects  left  unimpaired  the  common-law  defense  of  assumed 
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risk,  except  in  cases  covered  by  some  statute  enacted  for  the 
safety  of  employees.  The  risks  assumed  are  the  ordinary  risks 
incident  to  the  employment.  Those  risks,  however,  are  not  all 
that  may  be  assumed.  Extraordinary  risks  created  by  negli- 
gence of  the  employer  may  be  assumed,  if  the  employee  be 
aware  of  them,  or  if  they  are  so  obvious  that  any  reasonable 
person  would  be  aware  of  them  and  appreciate  them. 

"According  to  our  decisions,  the  settled  rule  is,  not  that  it  is  the  duty 
of  an  empk>yee  to  exercise  care  to  discover  extraordinary  danglers  that 
may  arise  from  the  neigligence  of  the  employer  or  of  those  for  whose 
conduct  the  employer  is  responsible,  but  that  the  employee  may  assume 
that  the  employer  or  his  agents  had  execised  proper  care  with  respect 
to  his  safety  until  notified  to  the  contrary,  unless  the  want  of  care  and 
the  danger  arising  from  it  are  so  obvious  that  an  ordinarily  careful 
person,  under  the  circumstances,  would  observe  and  appreciate  them.'' 
(p.  315.) 

This  rule  was  applied  to  the  facts  of  the  De  Atley  case  in  ^ 
the  following  manner  (italics  added) : 

"Plaintiff  had  the  right  to  presiune  that  the  engineer  would  exer- 
cise reasonable  care  for  his  safety,  and  cannot  be  held  to  have  assumed 
the  risk  attributable  to  the  operation  of  the  train  at  an  unusually  high 
and  dangerous  rate  of  speed,  until  made  aware  of  the  danger,  unless 
the  speed  and  the  consequent  danger  were  so  ohviotts  that  an  ordvnarily 
careful  person  in  his  situation  would  have  observed  the  one  and  appreci- 
ated the  other"     (p.  314.) 

In  the  De  Atley  case  the  negligence  which  created  ian  ex- 
traordinary hazard  was  the  negligence  of  the  engineer  in 
operating  the  train  at  too  great  a  rate  of  speed.  In  this  case 
the  negligence  which  created  the  extraordinary  hazard  con- 
sisted in  starting  the  train  before  the  fireman  was  in  his  place 
(findings  4  and  5,  second  series).  There  was  no  allegation, 
no  proof,  and  no  finding  that  the  train  was  operated  at  too 
great  a  rate  of  speed,  or  that  the  speed  of  the  train  was  negli- 
gently increased,  or  that  the  cars  w^re  jerked  or  bumped,  or 
that  any  negligence  whatever,  of  omission  or  commission,  oc- 
curred after  the  train  was  started.  The  danger,  therefore, 
was  the  normal  danger  attending  the  way  which  the  fireman 
chose  of  reaching  his  place  on  the  engine  of  the  moving  train. 
This  danger  was  perfectly  obvious  to  any  one. 

The  fireman  had  a  right  to  assume  that  the  engine  would 
not  be  started  until  he  was  in  the  engine  cab.  It  was  started, 
however,  without  him.    When  he  came  out  of  the  lunch  room 
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the  engine  and  a  number  of  cars  had  already  gone  by,  and  the 
train  was  going  forward.  He  was  immediately  and  manifestly 
confronted  with  all  the  difficulties  and  dangers  to  be  encoun- 
tered in  reaching  his  place  on  the  engine.  It  would  be  fatuous 
to  say  he  was  not  aware  of  them,  and  it  would  be  an  impeach- 
ment of  the  mental  capacity  of  a  competent  man  to  say  he  did 
not  appreciate  them. 

The  plaintiff  says  the  time  was  nighttime.  It  was  a  night 
train,  and  no  one  was  better  aware  of  the  darkness  than  the 
fireman.  The  plaintiff  says  there  was  smoke.  The  record 
does  not  so  show,  but  if  there  were  smoke,  it  was  a  normal 
incident  to  the  operation  of  a  freight  engine.  The  whole  situa- 
tion created  by  the  engineer's  negligence  lay  before  the  open 
eyes  of  this  experienced  trainman  the  moment  he  stepped  out 
of  the  lunch  room.  He  voluntarily  chose  his  course,  and  vol- 
untarily assumed  the  risk  attending  his  choice. 

In  order  that  the  decision  may  not  be  misapplied  in  other 
cases,  the  court  deems  it  proper  to  say  that  if  the  action  were 
prosecuted  under  state  instead  of  federal  law,  the  court  would 
not  consider  assumed  risk  to  be  involved  unless  the  jury  were 
to  find,  either  by  general  verdict  under  proper  instructions, 
or  by  special  finding,  that  starting  the  train  without  the  fire- 
man had  become  such  a  .general  practice  that  the  fireman 
might  have  anticipated  it  in  this  instance.  In  this  state  as- 
sumed risk  is  a  matter  of  contract,  and  not  a  matter  of  pru- 
dence of  conduct.  Only  those  risks  are  assumed  which  natur- 
ally and  normally  attend  the  employment.  Extraordinary  risks, 
created  by  sporadic  acts  of  negligence  on  the  part  of  the  em- 
ployer, are  not  assumed.  When  an  employee  has  been  con- 
fronted by  such  a  risk,  has  acted,  and  has  been  injured,  the 
question  is  whether  or  not  his  conduct  was,  under  all  the  cir- 
cumstances, reasonably  prudent — ^that  is,  the  question  is  one  of 
contributory  negligence.*  Assuming  in  this  instance  that  start- 
ing the  engine  without  the  fireman  was  a  common  practice,  the 
practice  was  one  of  the  conditions  of  the  employment,  and  the 
fireman  assumed  the  risk  if  he  continued  to  work  without  pro- 
test against  it,  or  if  he  continued  to  work  after  unavailing  pro- 
test. Assuming,  however,  that  starting  the  engine  without  the 
fireman  was  an  unusual  occurrence,  the  question  was  whether 
or  not  a  person  of  the  fireman's  qualifications  and  experience, 
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and  resting  under  his  duty  to  reach  his  engine,  might,  under 
all  the  circumstances,  with  reasonable  prudence  attempt  to  do 
so  by  going  over  the  tops  of  the  cars.  The  question  would  be 
a  jury  question,  and  if  the  fireman  were  found  to  be  negligent, 
the  fact  of  contributory  negligence  on  his  part  would  not  of 
necessity  entirely  defeat  recovery.  The  case  being  governed 
by  federal  law,  the  court  has  applied  that  law,  as  expounded 
by  the  supreme  court  of  the  United  States. 
Tha  judgment  of  the  district  court  is  affirmed. 


No.  21,286. 

Gladys  Price  Stahl,  Appellee,  v.  James  Henry  Stevenson 
et  al.,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Oral  Promise — To  Leave  Share  of  Property  to  Heir — Not  Within 
Statute  of  Frauds.  A  promise  of  an  ancestor  that  he  will  at  his  death 
leave  to  an  heir  presumptive  the  share  of  his  estate  to  which  such 
heir,  in  the  event  of  his  then  dying  intestate,  would  be  entitled  under 
the  statutes  of  descents  and  distributions,  is  not  a  contract  for  the 
sale  of  an  interest  in  lands  within  the  meaning  of  the  statute  of 
frauds,  notwithstanding  the  ownership  of  real  estate  by  the  ancestor 
when  the  promise  was  made  and  at  the  time  of  his  death. 

2.  Same — Capable  of  Performance  Within  a  Year.  Such  a  contract  is 
not  one  that  is  not  to  be  performed  within  a  year,  within  the  meaning 
of  the  statute  of  frauds. 

3.  Same — To  Leave  Property  to  Heir — Consideration  Release  of  Interest 
in  Life  Insurance — Specific  Performance.  The  holder  of  a  life  in- 
surance policy  in  which  his  wife,  who  had  since  died,  was  named  as 
beneficiary,  desired  to  collect  its  surrender  value,  and  for  this  pur- 

.pose  was  required  by  the  insurance  company  to  obtain  a  release  from 
her  heirs.  To  induce  the  daughter  of  a  deceased  son  to  sign  such 
release,  he  promised  that  if  she  would  do  so  she  should  receive  at  his 
death  one-third  of  his  estate,  which  was  the  share  she  would  have  in- 
herited had  he  then  died  intestate.  She  accepted  the  proi)osition  and 
signed  the  release.  He  died  leaving  a  will  which  had  been  executed 
before  the  transactions  referred  to,  giving  the  entire  estate  to  others. 
Held,  in  an  action  by  the  granddaughter  of  the  testator  against  the 
beneficiaries  under  the  will  to  recover  a  third  of  the  estate,  that 
whether  or  not  the  plaintifTs  signature  was  necessary  to  give  her 
grandfather  a  valid  claim  against  the  company  ^or  the  whole  value 
of  the  policy,  her  affixing  it  to  the  release  at  his  request  was  a  suffi- 
cient consideration  to  support  a  contract,  and  notwithstanding  that 
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any  i)088ible  interest  she  had  in  the  insurance  i)olicy  was  trivial  in 
comparison  with  the  value  of  the  property  she  claimed,  it  cannot  be 
said  (in  view  of  the  fact  that  what  her  grandfather  promised  her 
was  what  she  would  have  received  had  he  made  no  will,  and  that  her 
controyersy  is  not  with  him,  but  with  those  whose  claims  are  based 
on  her  disinheritance)  that  a  court  of  equity  should  refuse  to  enforce 
the  contract  as  against  good  conscience. 
4.  Same — Rejected  Evidence — NonprejudicM.  Rejected  evidence  held 
not  to  have  been  of  sufficient  imi)ortance  to  warrant  a  reversal,  as- 
suming that  it  should  have  been  admitted. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9, 1918.    Affirmed. 

Frank  L.  Martin,  C.  M.  Williams,,  both  of  Hutchinson,  and 
L.  S.  Femj,  of  Topeka,  for  the  appellants ;  Van  M.  Martin,  and 
John  M.  Martin,  both  of  Hutchinson,  of  counsel. 

A.  C.  Malloy,  and  F.  Dumont  Smith,  both  of  Hutchinson,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  John  R.  Price  died  on  February  24,  1913,  at  the 
age  of  eighty-two,  leaving  a  will  dated  July  21,  1910,  by  which 
a  life  interest  in  all  his  property  was  given  to  his  two  daugh- 
ters, Jane  Price  Stevenson  and  Cordelia  Price  Stevenson,  and 
the  fee  to  the  children  of  one  of  them.  Gladys  Price  Stahl,  the 
only  surviving  child  of  a  deceased  son  of  the  testator,  brought 
an  action  against  the  beneficiaries  to  recover  one-third  of  the 
estate,  on  the  ground  that  in  1912  her  grandfather  had  prom- 
ised that  she  should  have  it,  the  promise  being  founded  upon  a 
valuable  and  sufficient  consideration.  She  recovered  a  judg- 
ment, from  which  the  defendants  appeal. 

1.  The  promise  referred  to  was  not  in  writing,  and  the  de- 
fendants urge  that  it  is  rendered  unenforceable  by  the  clause 
of  the  statute  of  frauds  requiring  written  evidence  of  con- 
tracts for  the  sale  of  lands,  or  any  interest  therein.  (Gen. 
Stat.  1915,  §  4889.)  A  contract  to  devise  specific  real  estate,  or 
to  leave  by  will  specific  property,  a  part  of  which  is  real  estate, 
is  within  this  provision  of  the  statute.  (Nelson  v.  Schoonover, 
89  Kan.  388,  391,  131  Pac.  147,  and  notes  therein  referred  to ; 
Browne  on  Statute  of  Frauds,  5th  ed.,  §263;  20  Cyc.  235.) 
The  text  last  cited  concludes  with  the  statement :   "However, 
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an  oral  agreement  that  part  of  one's  property  shall  go  to  the 
promisee,  which  does  not  specify  what  property  or  its  nature, 
will  support  an  action/'  Five  cases  are  appended  in  a  note, 
but  in  none  of  them  is  a  decision  reached  which  is  directly  in 
point.  In  the  first  one  the  contract  involved  was  that  of  a 
father  to  give  to  a  daughter  (at  once  and  not  by  will)  such  a 
sum  as  would  place  her  on  equal  footing  with  his  other  chil- 
dren; it  was  held  to  be  too  indefinite  for  enforcement,  but  a 
dictum  was  added  to  the  effect  that  the  agreement  was  not  one 
for  the  conveyance  of  real  estate.  {Adxims  and  Wife  v.  Adams, 
26  Ala.  272.)  The  second  case  (Lee,  Adm'r,  v.  Carter,  52  Ind. 
342)  involved  a  promise  to  devise  a  tract  of  land.  It  turned 
upon  part  performance;  the  statute  of  frauds  discussed  was 
that  relating  to  contracts  not  to  be  performed  within  a  year ; 
and  the  opinion  was  qualified  by  a  later  decision.  (Wallace, 
Administrator,  v.  Long,  Gttardian,  105  Ind.  522.)  In  the  third 
case  the  agreement  was  in  writing,  but  was  said  to  have  been 
enforceable  if  it  had  been  oral.  (Sutton  et  al.  v.  Hayden  et  al.,, 
62  Mo.  101.)  In  the  fourth  an  oral  contract  for  mutual  wills 
was  upheld  on  the  ground  that  the  promisor  sought  to  be 
charged  had  only  personal  property — no  real  estate — at  the 
time  of  her  death.  (Tumipseed  v.  Sirrine,  57  S.  C.  559.)  In 
the  fifth  case  it  was  said  that  the  question  whether  the  parol 
contract  involved  was  one  for  a  sale  of  land  did  not  arise. 
(Quinn  v.  Quinn,  5  S.  D.  328.)  The  plaintiff  was  the  adopted 
son  of  a  testator,  and  claimed  a  share  of  the  estate  under  an 
agreement  that  he  was  to  inherit  a  just  and  full  part  of  it. 
The  court  used  this  language,  which  shows  a  situation  quite 
analogous  to  that  here  presented:  "The  plaintiff  does  not 
seek  to  establish  his  right  to  inherit  the  estate  of  said  Quinn, 
or  his  portion  thereof,  by  a  parol  contract,  but  to  show  that 
Quinn  had  agreed  not  to  deprive  him  of  his  rights  as  heir  un- 
der the  order  of  the  court;  not  that  Quinn  should  conVey  or 
vnll  property  to  him,  but  that  he  would  not  deprive  the  plain- 
tiff of  his  right  as  heir  under  the  legal  proceedings.  The 
contract,  therefore,  set  out  in  plaintiff's  complaint,  is  not  one 
relating  to  the  sale  of  land,  or  of  an  interest  therein,  in  the 
sense  that  such  a  contract  is  used  in  the  statute."    (p.  334.) 

Two  additional  cases  are  cited  in  1913  Cyc.  Annotations 
p.  2256.    But  in  one  of  them  the  promisor  had  no  real  estate 
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either  when  he  made  the  agreement  or  at  the  time  of  his 
death  (HiUl  v.  Thorns,  82  Conn.  647),  and  in  the  other  the  de- 
cision turned  upon  part  performance.  (DcUby  v.  Maxfield, 
244  111.  214.) 

It  seems  to  this  court  that  there  is  just  ground  for  a  dis- 
tinction, with  respect  to  the  applicability  of  the  statute  of 
frauds,  between  an  agreement  by  the  owner  of  real  estate  to 
devise  it  to  a  particular  person,  and  an  agreement  that  at  his 
death  he  will  leave  to  such  person  a  certain  proportion  of  his 
estate,  of  whatever  it  may  happen  to  consist.  The  former 
necessarily  has  to  do  with  the  transfer  of  realty;  the  latter 
has  no  necessary  connection  with  any  specific  property.  The 
circumstance  that  when  the  promise  is  made  the  promisor 
happens  to  own  some  real  estate,  to  which  no  reference  is 
made,  does  not  seem  a  suitable  test  of  tj^e  enforceability  of 
the  contract;  and  the  question  whether  or  not  his  assets, 
which  may  have  been  continually  shifted  from  one  form  to 
another,  bhance  to  include  some  realty  at  the  time  of  his  death, 
appears  to  furnish  even  a  less  satisfactory  criterion.  But 
perhaps  that  matter  in  its  general  aspect  need  not  be  deter- 
mined, because  of  the  special  features  of  this  particular  case. 
At  the  time  John  R.  Price  is  found  to  have  made  the  agree- 
ment sued  upon,  his  sole  heirs  presumptive  were  his  two 
daughters  and  the  plaintiff,  each  of  whom  would  have  re- 
ceived, in  the  event  of  his  death  intestate,  one-third  of  his 
estate.  The  agreement  of  the  plaintiffs  grandfather  was 
essentially  negative.  His  promise  was  not  necessarily  that 
he  would  make  a  will  in  her  favor,  but  that  he  would  not  dis- 
inherit her,  or  reduce  the  proportion  of  the  estate  to  which 
she  would  be  entitled  as  an  heir — ^that  her  interest  to  that 
extent  should  be  protected  in  any  will  he  might  make.  We  do 
not  regard  this  as  a  contract  for  the  sale  of  an  interest  in 
lands  within  the  meaning  of  the  statute  of  frauds,  notwith- 
standing the  ownership  of  real  estate  by  the  grandfather  both 
at  the  time  of  making  the  promise  and  at  the  time  of  his  death. 
No  specific  property  was  within  the  contemplation  of  the 
parties.  The  agreement  was  quite  analogous,  so  far  as  relates 
to  the  statute  of  frauds,  to  a  promise  to  include  in  a  will  a 
legacy  for  a  fixed  sum,  or  for  an  amount  equal  to  a  fixed  propor- 
tion of  the  estate.  If  her  grandfather  had  made  a  will  ordering 
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the  sale  of  the  t)roperty  and  the  pajonent  to  the  plaintiff  of 
one-third  of  the  proceeds  in  excess  of  his  indebtedness  and  the 
expenses  of  administration,  that  might  have  been  regiarded 
a  substantial  compliance  with  the  contract.  While  the  action 
is  for  the  recovery  of  a  third  of  the  specific  property  left  by 
plaintiffs  g:randfather,  that  results  from  an  incidental  and 
not  an  essential  feature  of  the  arrangement.  Upon  these 
considerations  we  conclude  that  the  agreement  relied  upon 
was  not  one  for  the  sale  of  an  interest  in  lands,  and  was  not 
within  the  part  of  the  statute  of  frauds  relating  thereto. 

2.  A  contract  of  the  character  here  involved  is  not  an 
"agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,"  within  the  meaning  of 
that  phrase  as  used  in  the  statute  .of  frauds.  (20  Cyc.  201; 
Note,  4  Ann.  Cas.  174.)  By  the  death  of  the  plaintiff's  grand- 
father within  a  year  it  might  have  been  fully  performed  within 
that  time ;  there  was  no  stipulation  to  the  contrary ;  and  that 
clause  of  the  statute  does  not  apply.  (A,  T.  &  S.  F.  Rid.  Co.  v. 
English,  38  Kan.  110,  H7, 16  Pac.  82.) 

3.  The  defendants  assert  that  the  evidence  does  not  support 
the  finding  that  the  contract  relied  upon  was  made.  There 
was  evidence  tending  to  show  these  facts :  John  R.  Price  had 
a  life  insurance  policy  issued  in  1873,  in  which  his  wife, 
Margaret  J.  Price,  was  named  as  beneficiary.  The  policy  ap- 
pears to  have  been  lost.  The  wife  of  the  insured  having  died, 
he  wished  to  obtain  the  surrender  value,  $2,142.40.  The  in- 
surance company  was  not  willing  to  make  payment  without  the 
authorization  of  all  the  heirs  of  Margaret  J.  Price.  A  release 
was  prepared,  acknowledging  the  receipt  of  the  amount,  and 
authorizing  it  to  be  paid  to  John  R.  Price.  The  signing  of  this 
instrument  by  the  plaintiff  is  the  consideration  relied  upon  by 
her  for  the  promise  sued  upon.  Her  mother  testified  that  John 
R.  Price  said  to  her:  "You  tell  her  [the  plaintiff]  to  sign  this 
paper,  it  isn't  very  much.  You  tell  her  to  sign  it  and  she  will 
have  her  third  of  everything  I  have,  just  the  same  as  if  her 
father  was  living.  She  will  get  her  father's  share ;  you  tell  her 
so."  The  witness  added  that  he  said  this  over  and  over ;  that 
"it  was  on  condition  that  she  would  sign  the  paper."  The 
plaintiff  testified  that  this  was  communicated  to  her  and  that 
she  signed  the  paper  because  of  her  grandfather's  promise. 
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There  was  other  evidence  bearing  on  the  matter,  but  we  regard 
this  as  sufficient  to  uphold  the  finding  that  the  contract  was 
made. 

The  defendants  urge  that  the  consideration  was  insuffi- 
cient. We  regard  it  as  legally  capable  of  forming  the  basis  of 
a  contract.  The  plaintiff  was  under  no  obligation  to  sign  the 
instrument,  and  whatever  the  actual  rights  of  the  insured  may 
have  been  as  against  the  company,  and  whether  or  not  the 
plaintiff  had  any  interest  whatever  in  the  policy  or  its  proceeds, 
her  signature  enabled  him  to  realize  upon  it  without  contro- 
versy or  litigation,  and  an  agreement  to  pay  for  the  accommo- 
dation was  not  rendered  nonenf orceable  by  the  want  of  a  valid 
consideration.  The  situation  in  this  regard  is  analogous  to 
that  presented  where  an  act  which  one  is  under  a  legal  obliga- 
tion to  perform  is  made  a  sufficient  consideration  for  an  agree- 
ment by  the  existence  of  a  controversy  on  the  subject.  (Od- 
rowski  V.  Swift  &  Co.,  99  Kan.  163, 162  Pac.  268.)  The  defend- 
ants  question  the  existence  of  any  evidence  that  a  claim  was 
made  by  the  insurance  company  that  John  R.  Price  was  not  en- 
titled to  the  money.  There  was  evidence  that  he  asserted  that 
the  policy  was  payable  to  him  when  he  attained  the  age  of 
eighty  years,  and  the  company  conceded  that  this  would  be 
true  when  he  was  eighty-five ;  that  the  policy  was  lost  and  the 
company  had  no  copy  of  it  or  other  evidence  of  its  contents, 
and  refused  to  pay  it  without  the  execution  of  the  release.  We 
think  this  sufficiently  shows  the  existence  of  a  dispute  as  to 
the  rights  of  the  parties  under  the  policy.  The  trial  court,  in  a 
statement  of  the  reasons  for  the  decision,  referred  to  the  re- 
quirement of  the  company  as  calling  for  a  release  by  the  heirs 
of  the  insured.  This  is  criticised  on  the  ground  that  the  re- 
quirement was  for  a  release  by  the  heirs  of  the  person  named 
as  beneficiary.  The  inaccuracy  does  not  appear  to  be  impor- 
tant. The  same  persons  were  indicated,  whichever  phrase  was 
used.  It  was  admitted  that  John  R.  Price  conceded  that  it 
would  be  easier  to  get  a  release  from  them  than  to  have  any 
further  controversy  about  it.  The  exact  contents  of  the  policy 
are  not  established,  and  the  actual  legal  rights  of  the  parties 
are  therefore  uncertain. 

A  more  serious  attack  upon  the  consideration,  however, 
concerns  its  adequacy  to  support  an  action  in  the  nature  of 
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one  for  the  specific  performance  of  the  contract.  The  de- 
fendants invoke  the  rule  that  the  granting  of  specific  perform- 
ance lies  to  a  considerable  extent  in  the  discretion  of  the  court, 
and  argue  that  it  would  be  inequitable  to  allow  a  recovery 
here  because  thereby  the  plaintiff  would  obtain  a  third  interest 
in  an  estate  said  to  be  worth  $50,000,  in  consideration  of  her 
having  signed  a  relinquishment  to  a  claim  amounting  in  all 
to  but  little  over  $2,000,  in  which  she  had  no  more  than  a  one- 
sixth  interest,  if  she  had  any.  Stated  in  this  way  the  dispro- 
portion between  what  the  plaintiff  parted  with  and  what  she 
seeks  to  recover  in  return  for  it  seems  very  striking.  But 
against  this  several  considerations  are  to  be  noted.  The  act 
of  the  plaintiff  in  signing  the  release  presumably  gave  her 
grandfather  the  immediate  possession  of  the  entire  amount, 
which  may  have  been  a  matter  of  great  importance  to  him. 
And  what  he  promised  her  in  return  was  not  to  give  her  any 
part  of  the  property  which  he  then  possessed,  but  to  see  that 
at  his  death  she  should  receive  one-third  of  his  then  estate, 
which  might  be  of  equal  or  greater  value,  but  which  also  might 
be  very  much  less.  Moreover,  the  share  promised  her  was 
just  what  the  law  would  have  given  her  had  he  then  died  intes- 
tate, and  what  in  all  probability  she  would  sometitoie  receive 
unless  he  should  see  fit  to  disinherit  her  or  diminish  by  will  the 
share  which  would  come  to  her,  in  case  of  his  intestacy.  The 
evidence  indicated  that  there  had  previously  been  something  of 
an  estrangement  between  the  plaintiff  and  her  grandfather, 
and  the  arrangement  entered  into  between  them  had  some- 
thing of  the  aspect  of  a  reconciliation.  In  view  of  the  circum- 
stances and  the  relations  of  the  parties,  we  do  not  think  it  can 
be  said  that  the  agreement  between  them  was  unconscionable 
and  that  a  court  of  equity  on  that  account  should  refuse  to 
enforce  it. 

Nor  can  the  contract  be  regarded  as  an  unjust  infringement 
on  the  rights  of  the  defendants.  Until  the  death  of  John  R. 
Price  they  had  no  interest  in  the  property.  Anything  they 
should  collectively  receive  in  excess  of  two-thirds  of  the  estate 
would  be  in  virtue  of  his  favoritism  towards  them.  There  was 
no  inequity  towards  them  in  his  agreeing  that  the  plaintiff 
should  receive  the  part  of  the  estate  which  would  come  to  her 
by  operation  of  law  unless  he  should  prevent  it  by  affirmative 
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action,  however  insignificant  may  have  been  the  personal  bene- 
fit which  he  received  in  return  for  such  agreement. 

In  the  Kansas  case  most  strongly  relied  upon  as  authority 
for  refusing  the  enforcement  of  this  contract  it  was  said : 

"While  inadequacy  of  price  is  not  sufficient  of  itself  to  avoid  a  decree 
for  performance,  it  is  a  circumstance  which  will  be  taken  into  considera- 
tion with  all  the  facts  in  determining  whether  a  court  of  equity  is 
called  upon  to  afford  relief.  .  .  •  The  doctrine  is  well  established 
that  before  a  court  of  equity  will  enforce  performance  of  a  contract  of 
this  kind  it  must  appear  to  have  been  fairly  entered  into  without  any 
sort  of  advantag^e  or  imposition — ^must,  in  other  words,  appeal  to  the 
conscience  of  the  court  and  compel  its  discretion."  (Skoop  v.  Bumside, 
78  Kan.  871,  876,  877,  98  Pac.  202.) 

We  do  not  discover  anything  in.  the  facts  of  the  present  case 
that  suggests  overreaching  or  imposition.  The  proposition  on 
which  the  contract  was  based,  according  to  the  evidence,  came 
from  the  plaintiffs  grandfather  and  was  urged  upon  her  some- 
what strongly.  She  appears  to  have  been  entirely  ignorant  as 
to  what  rights  she  might  have  in  the  policy,  and  so  far  as  the 
record  shows  may  have  been  equally  ignorant  as  to  what  the 
value  of  her  grandfather's  estate  might  be.  She  had  no  pre- 
vious connection  with  the  matter  and  was  under  no  obligation 
with  respect  to  it.  In  these  respects  the  situation  is  obviously 
very  different  from  that  presented  in  KeUey  v.  Caplice,  23 
Kan.  474,  and  Caplice  v.  Kelley,  27  Kan.  359,  where  one  who 
had  sold  an  insurance  policy  was  denied  the  benefit  of  an  un- 
conscionable bargain  she  had  driven  by  refusing  to  sign  a  re- 
lease necessary  to  the  effectiveness  of  the  sale  until  she  had 
been  promised  a  large  part  of  the  proceeds  of  the  policy  for  so 
doing.  We  approve  the  ruling  of  the  trial  court  allowing  the 
enforcement  of  the  plaintifTs  contract. 

4.  Several  of  the  defendants  offered  to  testify  that  John  R. 
Price  had  made  statements  to  them  to  the  effect  that  he  had 
given  the  plaintiff's  father  so  much  financial  aid  that  he  felt 
under  no  obligation  to  provide  for  her  in  his  will.  The  offer 
was  rejected  by  reason  of  the  statute  relating  to  testimony 
concerning  transactions  with  persons  since  deceased.  (Gen. 
Stat.  1915,  §  7222.)  Complaint  is  made  of  the  ruling  on  the 
ground  that  the  plaintiff,  by  introducing  portions  of  deposi- 
tions of  the  witnesses,  had  waived  the  objection.  We  do  not 
discover  that  the  evidence  introduced  by  the  plaintiff  bore 
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upon  the  transactions  covered  by  the  rejected  testimony,  in  a 
subsequent  brief  it  is  suggested  that  the  evidence  of  one  of  the 
witnesses  covered  statements  made  to  another  person,  and 
should  have  been  admitted  on  this  ground.  That  feature  of 
the  matter  does  not  appear  to  have  been  presented  to  the  trial 
court,  and  therefore  is  not  available  here.  It  is  contended 
that  as  to  one  of  the  witnesses  the  statutory  rule  did  not  apply 
because,  although  made  a  defendant,  his  only  interest  in  the 
matter  arose  from  his  being  the  husband  of  one  of  the  devisees^ 
That  in  itself  is  not  a  disqualification.  (Cadwalader  v.  Pyle, 
95  Kan.  337,  148  Pac.  655.)  However,  the  court  stated  that 
the  testimony  would  be  admitted  if  the  witness  would  disclaim 
interest,  and  he  declined  to  do  so,  saying  that  the  offer  was 
made  in  behalf  of  the  other  defendants,  not  of  himself.  As- 
suming that  the  evidence  should  have  been  received,  we  do  not 
think  it  of  sufficient  importance  to  justify  a  reversal.  The 
affidavit  of  the  witness  which  was  presented  at  the  new  trial 
contained  a  statement  that  John  R.  Price  had  promised  his 
daughters  to  leave  all  his  property  to  them  in  consideration  of 
services  they  had  rendered  in  caring  for  him.  It  is  contended 
that  this  should  have  been  received  as  showing  a  contractual 
right  to  the  property.  That  was  not  an  issue  in  the  case,  not 
having  been  pleaded.  The  daughters  of  the  testator  after  his 
death  obtained  a  decree  to  certain  real  estate,  on  the  ground 
that  he  had  promised  it  to  them,  but  the  claim  that  they  had 
been  promised  the  entire  property  was  not  made  in  the  answer. 
The  affidavit  also  set  out  that  John  R.  Price  had  complained  of 
ill  treatment  by  the  plaintiff  and  her  mother,  and  stated  that 
he  had  lost  money  through  her  father,  and  for  this  reason,  and 
because  her  mother  had  plenty  of  money  and  would  naturally 
provide  for  her,  he  was  going  to  leave  what  little  he  had  left  to 
his  two  daughters  and  the  children  of  one  of  them.  This  may 
have  had  some  bearing  on  the  attitude  of  her  grandfather  to- 
ward the  plaintiff.  But  the  fact  that  he  had  said  that  he  had 
lost  money  through  her  father  was  brought  out  by  other  wit- 
nesses, and  his  will  recited  that  on  account  of  what  he  had 
done  for  her  theretofore  he  did  not  consider  that  she  had  any 
further  claim  upon  his  bounty.  In  view  of  this  the  rejected 
evidence  does  not  appear  sufficiently  vital  to  require  the  setting 
aside  of  the  judgment. 
The  judgment  is  affirmed. 
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No.  21^87. 

A.  J.  VoGLER,  Appellee,  v.  J.  D.  Bowersock,  doing  business  as 
the  Lawrence  Paper  Manufacturing  Company,  Appel- 
lant. 

SYLLABUS  BY  THE  COURT. 

1.  Compensation  Act-— Validity  of  Release — Trial  by  Jury,  Section  5930 
of  the  General  Statutes  of  1915  (Workmen's  Compensation  Act,  §36), 
construed,  and  held,  that  in  actions  to  enforce  compensation  where  the 
validity  of  a  release  or  other  discharge  of  liability  is  involved,  either 
party  may,  when  the  case  is  called  for  trial,  demand  a  trial  of  that 
issue  by  a  jury. 

2.  Same — Release  Set  Aside — Sufficiency  of  Evidence,  Evidence  exam- 
ined, and  held  sufficient  to  sustain  a  judgrment  setting  aside  a  release 
executed  by  the  plaintiff  purporting  to  discharge  the  defendant  from 
liability  for  compensation. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  February  9,  1918.    Affirmed. 

S.  D.  Bishop,  of  Lawrence,  and  O.  L.  Rider,  of  St.  Louis,  Mo., 
for  the  appellant. 

John  J.  Riling,  and  Edward  T.  Riling,  both  of  Lawrence,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  defendant  appeals  from  a  judgment  in 
plaintiff's  favor  under  the  workmen's  compensation  act. 

Mr.  Bowersock,  the  defendant,  is  the  owner  of  a  paper  mill 
in  which  the  plaintiff,  while  employed  at  a  corrugating  ma- 
chine, was  injured,  his  left  hand  being  drawn  into  the  rollers 
and  crushed,  resulting  in  the  loss  of  the  hand,  with  the  excep- 
tion of  the  thumb.  The  accident  occurred  in  May,  1914.  The 
answer  pleaded  as  a  defense  a  settlement  and  release  on  the 
9th  of  September,  1914,  in  consideration  of  the  payment  to 
plaintiff  of  $500.  The  instrument  of  release  was  acknowledged 
before  a  notary  public  and  filed  in  the  office  of  the  clerk  of  the 
district  court.  In  his  reply  the  plaintiff  alleged  that  while  he 
was  in  the  defendant's  employ  an  arrangement  was  entered 
into  by  which  defendant  deducted  the  sum  of  five  cents  for 
each  $5  or  major  portion  thereof  earned  by  plaintiff,  which 
sums,  together  with  the  similar  deductions  from  the  wages 
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of  all  the  employees,  were  paid  for  the  purpose  of  obtain- 
ing workmen's  collective  insurance;  and  that  the  release  was 
obtained  by  the  agent  of  the  insurance  company  carrying 
the  collective  insurance,  who  did  not  disclose  to  plaintiff  the 
fact  that  he  was  acting  as  the  agent  of  Mr.  Bowersock,  but 
claimed  to  be  the  representative  of  the  insurance  company; 
and  that  plaintiff  accepted  the  $500  in  settlement  of  his  claim 
for  insurance,  and  not  in  payment  of 'compensation  from  de- 
fendant. The  reply  alleged  that  the  agent  of  the  insurance 
company  falsely  and  fraudulently  represented  to  the  plaintiff 
that  the  instrument  he  was  signing  was  only  a  receipt  for  his 
claim  against  the  collective  insurance,  and  that  he  signed  it 
relying  upon  and  believing  the  representations^  without  know- 
ing that  the  agent  claimed  to  or  did  represent  the  defendant. 
The  plaintiff  al^o  alleged  that  he  is  a  man  of  little  education, 
and  was  induced  by  the  statements  and  representations  of  the 
agent  of  the  insurance  company  to  sign  the  instrument  with- 
out reading  it  or  having  it  read  to  him. 

When  the  case  was  called  for  trial,  the  defendant  insisted 
that  the  issue  of  fraud  be  tried  before  the  court  without  a  jury, 
and  urges  error  in  denying  his  request.  He  relies  upon  provi- 
sions in  the  workmen's  compensation  act  (Gen.  Stat.  1915, 
§§5917,  5921-5923,  5930)  which  authorize  settlements  by 
agreement,  and  which  provide  for  the  form  of  such  agree- 
ments and  their  acknowledgment;  for  filing  them  for  record 
with  the  clerk  of  the  district  court,  and  for  cancellation  of  any 
agreement  within  one  year  thereafter  by  the  judge  of  the  dis- 
trict court,  upon  the  application  of  either  party,  in  cases  where 
the  agreement  oY  aVard  has  been  obtained  by  fraud  or  undue 
influence;  and  especially  upon  the  provisions  of  section  5930, 
which  declares  that  the  workman's  right  to  compensation — 

"may,  in  default  of  agreement  or  arbitration,  be  determined  and  en- 
forced by  action  in  any  court  of  competent  jurisdiction.  In  every  such 
action  the  right  to  trial  by  jury  shall  be  deemed  waived  and  the  case 
tried  by  the  court  without  a  jury,  unless  either  party,  with  his  notice  of 
trial,  or  when  the  case  is  placed  upon  the  calendar — demand  a  jury  trial." 

It  should  be  noted  in  this  connection,  however,  that  the  same 
section  contains  the  following  provision : 

"An  action  to  set  aside  a  release  or  other  discharge  of  liability  on 
the  ground  of  fraud  or  mental  incompetency  may  be  joined  with  an  action 
for  compensation  under  this  act." 
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While  it  is  obvious  that  the  compensation  act  was  made  up 
of  sections  taken  from  similar  acts  in  other  states,  and  while 
we  have  no  provision  in  our  practice  for  having  a  cause 
"noticed  for  trial,"  we  think  the  provision  for  waiving  a  trial 
by  jury  should  be  construed  to  mean  that  when  the  case  is 
called  for  trial,  if  neither  party  demand  a  jury,  the  right  to  a 
jury  trial  is  deemed  waived,  and  the  case  is  then  to  be  tried  by 
the  court. 

The  record  contains  no  reference  to  any  demand  by  plain- 
tiff for  a  jury,  but  presumably  when  the  case  was  called  for 
trial  the  court  was  engaged  in  the  trial  of  jury  cases.  The 
abstract  recites  that  the  case  came  regularly  on  for  trial  be- 
fore the  judge  and  a  jury,  and  thereupon,  before  the  jury  was 
impaneled,  counsel  for  defendant  objected  "to  a  trial  . 
at  this  time  for  the  reason  that  the  pleadings  disclose  the  fact 
that  a  contract  of  settlement  has  been  entered  into  between 
the  plaintiff  and  the  defendant,  and  that  if  this  cause  is  triable 
at  all,  it  is  by  the  judge."  The  court  then  stated  its  reasons 
for  holding  the  cause  triable  by  a  jury.  The  plaintiff  appeared 
to  be  ready  for  trial  and,  although  he  made  no  demand  for  a 
jury,  his  attitude  we  must  construe  as  being  opposed  to  that 
taken  by  counsel  for  the  defendant.  Besides,  it  would  be  a 
useless  proceeding  to  reverse  the  judgment  and  send  the  cause 
back  for  another  trial,  because  the  plaintiff  could  make  a  for- 
mal demand  for  a  jury  and  thus  prevent  defendant  from 
trying  the  case  before  the  court. 

The  main  contention  is  that  plaintiff  failed  to  sustain  the 
burden  of  proof  and  show  that  the  release  was  obtained  by 
fraud  or  misrepresentation.  Upon  this  is^e  the  evidence  was 
in  direct  conflict,  but  it  was  a  pure  question  of  fact.  More- 
over, the  trial  court  heard  and  saw  the  witnesses  and  has  ap- 
proved the  verdict;  it  comes  to  us  sanctioned  with  that  ap- 
proval, and  we  are  bound  by  it.  The  most  that  can  be  said  is 
that  the  evidence  was  sufficient  to  sustain  a  verdict  either  way 
on  the  issue  of  fraud.  There  were  a  number  of  circumstances 
which  told  strongly  against  the  plaintiffs  contention  that  it 
was  obtained  by  fraud  or  misrepresentation.  He  was  not 
laboring  under  any  sickness  or  mental  disability;  his  injuries 
were  received  on  the  20th  of  May,  1914,  and  the  release  was 
not  executed  until  the  9th  of  September.    After  receiving  the 
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pajonent  of  the  $500,  he  made  no  further  claim  against  the  de- 
fendant for  compensation,  although  he  had  been  paid  partial 
wages  for  a  portion  of  the  time  prior  to  the  settlement;  and 
he  never  consulted  an  attorney  about  a  claim  for  compensation 
until  the  middle  of  the  summer  of  1915.  This  action  was  not 
brought  until  December,  1915,  more  than  a  year  after  he  was 
paid  the  $500.  At  the  trial  it  was  shown  that  his  contention 
that  he  was  unable  to  read  was  unfounded.  He  could  read  and 
he  could  write;  and  this  was  demonstrated  before  the  jury. 
He  was  able  to  read  the  release,  but  claimed  not  to  understand 
the  meaning  of  the  words  "original,"  "compromise,'*  "em- 
ployer," "disagreement,"  "settlement"  and  "sum."  Written 
reports  were  produced  which  had  been  made  out  by  him,  show- 
ing the  character  and  quantities  of  work  turned  out  while  he 
was  operating  the  corrugating  machine.  There  was  no  evi- 
dence tending  to  show  that  any  attempt  was  made  to  prevent 
him  from  reading  the  paper  before  he  signed  it. 

On  the  other  hand,  there  were  circumstances  which  tended 
to  support  his  contention  that  he  signed  the  release  without 
knowing  that  it  was  for  any  claim  except  collective  insurance. 
The  same  insurance  company  which  indenmified  the  defendant 
for  liability  under  the  compensation  act,  and  whose  agent 
procured  the  release,  carried  the  workmen's  collective  insur- 
ance under  a  policy  issued  likewise  to  Mr.  Bowersock,  but  paid 
for  by  deductions  from  the  workmen's  wages.  The  plaintiff 
had  been  injured  once  or  twice  before,  and  the  same  insurance 
company,  through  Charlton,  the  local  agent,  had  settled  with 
him  for  his  insurance.  When  plaintiff  went  to  the  doctor's 
office  to  see  the  agents  they  offered  him  $800.  His  testimony 
is  that  he  insisted  he  was  entitled  to  $750,  and  that  he  had  a 
paper  at  home  which  would  show  this  fact,  and  he  asked  the 
agent  what  the  company  did  with  the  sums  deducted  from  the 
wages  of  the  workmen,  since  they  did  not  seem  willing  to  pay 
him  what  was  right.  He  and  Doctor  Phillips  went  to  his 
home  and  brought  back  the  paper,  which  contained  instruc- 
tions to  employees  in  regard  to  their  collective  insurance  and 
provisions  as  to  the  amount  to  be  paid  for  various  injuries. 
It  contains  a  statement  that  plaintiff  would  be  entitled  to 
recover  $750  for  certain  injuries,  and  its  introduction  in  evi- 
dence tended  in  some  measure  to  sustain  plaintiff's  contention 
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that  he  thought  he  was  settling  with  the  agents  of  the  insur- 
ance company  for  his  collective  insurance. 

The  instrument  does  not  contain  the  name  of  Mr.  Bower- 
sock,  but  refers  to  him  as  "employer."  It  recites  that  "the  said 
employer,  in  compromise  settlement  of  all  liability  on  account 
of  said  injury,  has  paid  to  me  the  sum  of  five  hundred  dollars 
($500.00)  in  full  satisfaction  of  all  rights  of  action  and  claims 
of  injury  on  my  part  by  reason  of  the  said  injury";  and  that 
plaintiff  released  his  employer  "from  any  and  all  and  every 
liability,  .  .  .  from  all  claims,  legal  or  equitable,  suits,  ac- 
tions, causes  of  action  or  proceedings  for  the  recovery  of  com- 
pensation, under  statute  or  otherwise,  for  damages  or  compen- 
sation for  or  on  account  of  the  said  injury  above  referred  to, 
either  to  my  person  or  property." 

No  reference  is  made  to  insurance,  collective  or  otherwise; 
the  insurance  company  is  not  mentioned,  and  yet  that  com- 
pany, through  whose  representative  the  release  was  procured, 
still  claims,  as  shown  by  its  correspondence  with  plaintiff's 
attorney,  that  the  instrument  was  intended  to  and  does  cover, 
not  only  the  claim  against  Mr.  Bowersock  under  the  statute^ 
but  also  plaintiff's  claim  for  collective  insurance,  and  that  the 
$500  paid  to  the  plaintiff  satisfied  both  claims.  Usually  in 
cases  of  this  kii^d  the  defense  is  conducted  by  the  surety  com- 
pany in  the  name  of  the  employer.  Whether  it  did  so  in  this 
instance  does  not  appear  from  the  record.  If  the  release  in 
question  was  intended  to  include  the  settlement  of  plaintiffs 
claim  for  collective  insurance,  it  should  have  contained  a  re- 
cital to  that  effect ;  and  it  would  seem  that  by  the  omission  of 
many  legal  and  technical  terms  and  useless  repetitions  there 
would  have  been  room  for  some  reference  to  collective  insur- 
ance, without  increasing  the  length  of  the  instrument.  The 
fact  that  the  insurance  company,  which  is  an  interested  party, 
makes  this  claim  in  the  face  of  the  omission  of  any  such  re- 
citals in  the  release  shows  that  the  instrument  does  not  ex- 
press all  that  was  intended,  and  indicates  that  the  subject  of 
collective  insurance  must  have  been  discussed  in  the  settle- 
ment. The  verdict  qf  the  jury  is  a  finding  that  the  entire  sum 
paid  was  for  insurance,  and  no  part  of  it  for  compensation. 

The  defendant  relies  upon  the  case  of  Railway  Co.  v.  Col- 
trane,  80  Kan.  317,  102  Pac.  835,  where  it  was  held  that  the 
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plaintiff  was  bound  by  a  written  release  which  she  signed  and 
afterwards  claimed  was  obtained  by  fraud.  The  facts  and 
circumstances  upholding  the  validity  of  the  release  in  that 
case  were  much  stronger  than  those  in  the  present  case.  The 
plaintiff  was  an  experienced  schoolmistress  and  wrote  upon 
the  voucher  in  her  own  hand  the  statement  that  she  had  read 
the  contents  thereof  and  fully  understood  its  terms.  It  was 
said  in  the  opinion  that,  "she  ought  to  be  bound  by  its  terms, 
unless  some  fact  is  shown  or  found  clearly  indicating  that  her 
signature  to  it  was  obtained  by  fraud  or  mistake."  ("p.  327.,) 
In  that  case,  as  in  this,  it  was  alleged  that  the  misrepresenta- 
tions were  made  with  attempt  to  deceive  and  defraud,  and  also 
that  plaintiff  executed  the  release  without  knowing  its  con- 
tents. We  think  the  court  committed  no  error  in  the  oral  in- 
structions given  to  the  jury,  in  which  they  were  told  they 
might  find  for  the  plaintiff  without  finding  that  the  agent  of 
the  insurance  company,  at  the  time  he  made  the  representa- 
tions, intended  to  practice  fraud  upon  the  plaintiff. 
The  judgment  is  affirmed. 


No.  21,288. 

John  Wilhite,  Appellee,  v.  John  M.  Mason  et  al.   (William 
A.  DiEBALL,  Appellant) . 

SYLLABUS  BY   THE  COURT. 

Note  and  Mortgage — Date  When  Due  Chavged — Findings,  The  tran- 
script has  been  examined  and  is  found  to  contain  evidence  to  afford 
firm  support  for  the  findings  and  conclusions  of  the  trial  court. 

Appeal  from  Pawnee  district  court;  Albert  S.  Foulks, 
judge.    Opinion  filed  February  9,  1918.    Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  and  G.  P.  CUne,  of  Lamed, 
for  the  appellant. 

G.  W.  Finney,  Roscoe  E.  Peterson,  both  of  Lamed,  and  F.  J. 
Oyler,  of  lola,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  sued  to  recover  on  a  thousand-dollar 
note  and  to  foreclose  a  mortgage  securing  it,  alleging  that  the 
maker,  Mason,  had  by  mistake  drawn  the  instrument  to  come 
due  two  years  from  September  1, 1912,  instead  of  June  1, 1914, 
as  the  parties  agreed;  and  that  the  defendant  Dieball  had 
bought  the  property  subject  to  the  mortgage.  The  prayer  was 
for  reformation  and  judgment. 

Dieball  answered  by  verified  denial,  and  claim  of  ownership 
and  possession.  There  was  no  charge  of  fraud,  the  question 
being  whether  or  not  Dieball  can  be  held  by  virtue  of  taking 
subject  to  the  mortgage  as  originally  written,  or  whether  he 
consented  to  or  ratified  the  change  which  was  made  by  Mason, 
touching  the  date  when  the  note  and  mortgage  would  come 
due. 

By  a  series  of  transactions  not  necessary  to  describe.  Mason 
traded  for  a  hotel  property  at  Garfield,  Kan.,  giving  a  mortgage 
thereon  for  a  thousand  dollars,  and  sold  it  to  Dieball  subject 
to  the  mortgage.  The  case  was  tried  by  the  court,  and  findings 
of  fact  made,  to  the  effect  that  the  note  and  mortgage  were 
sent  to  the  bank  at  Garfield  to  be  delivered  to  Wilhite;  that 
Wilhite  and  wife  objected  to  the  due  date  and  had  the  instru- 
ment returned  to  the  Masons  for  correction.  That  Mason  on  or 
about  the  first  day  of  October,  1912,  changed  the  due  date  and 
returned  the  note  and  mortgage  so  changed  to  the  bank,  where 
they  were  received  on  or  before  the  third  day  of  October,  1912 ; 
that  on  October  4  Dieball  received  the  deed  to  the  hotel  prop- 
erty subject  to  a  mortgage  of  one  thousand  dollars  due  about 
the  9th  of  September,  1914. 

"At  the  time  William  Dieball  took  the  deed  from  the  bank  at  Colum- 
bus the  whole  transaction  was  explained  to  Dieball  by  John  M.  Mason. 

"On  the  evening  of  the  5th  of  October,  1912,  William  Dieball  arrived 
at  Garfield,  Kansas,  and  went  direct  to  the  said  hotel  and  at  that  time 
had  a  conversation  with  John  Wilhite  in  which  the  entire  transaction 
was  talked  over  between  John  Wilhite  and  William  Dieball  and  that  on 
the  8th  day  of  October,  1912,  William  Dieball  took  possession  of  said 
hotel  property. 

"That  on  the  12th  day  of  October,  1912,  William  Dieball  filed  his  deed 
for  record  and  at  the  time  the  deed  was  filed  for  record  the  register  of 
deeds  informed  Dieball  that  the  note  and  mortgage  had  been  filed  for 
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record  and  Dieball  at  that  time  examined  the  note  and  mortgrage  and 
noticed  the  erasures  that  had  been  made  thereon. 

'The  court  finds  that  in  the  transactions  leading  up  to  the  acquiring 
of  the  title  to  the  hotel  property  at  Garfield,  Kansas,  by  William  Dieball, 
John  M.  Mason  acted  as  and  for  William  Dieball  as  his  agent." 

Dieball  appeals,  and  insists  that  the  finding  that  the  instru< 
ments  were  returned  to  the  bank  on  or  before  the  third  day  of 
October  is  contrary  to  the  evidence,  likewise  the  finding  of 
agency,  and  that  the  court  erred  in  reforming  the  note  and 
mortgage.  His  brief  is  devoted  principally  to  the  claim  that 
the  findings  are  not  sustained  by  the  evidence  and  are  contrary 
thereto.  The  plaintiff  having  criticised  Dieball's  abstract  and 
filed  a  counter-abstract,  we  have  resorted  to  the  transcript  fur- 
nished by  counsel  for  the  defendant,  and  which  contains  the 
evidence,  all  in  the  form  of  depositions. 

Wilhite  testified  that  he  got  acquainted  with  Dieball  on  the 
evening  of  October  5,  1912.  That  he  received  back  the  note 
and  mortgage  from  Mason  on  that  date  through  the  bank  at 
Garfield.    That  he  told  Dieball  all  about  the  change  in  the  dates. 

Dieball  testified  that  he  first  saw  Mr.  Wilhite  on  October  5, 
1912 ;  that  he  came  up  from  Old  Mexico  and  reached  Columbus, 
Kan.,  October  3d,  and  got  his  deed  in  the  afternoon  of  the  4th 
from  the  cashier  of  the  First  National  Bank ;  that  he  did  not 
see  Mason  until  the  afternoon  of  the  4th,  when  he  had  a  talk 
with  him  about  the  transaction,  but  no  further  than  to  get  the 
deed ;  that  Mason  said  nothing  to  him  about  a  change  having 
been  made  in  the  note  or  mortgage,  "No,  sir,  not  one  word 
about  that  change."  On  cross-examination  he  said  he  did  not 
know  it  until  he  asked  Mr.  Wilhite  if  he  changed  the  date ;  that 
he  came  to  Garfield  on  the  5th  and  took  possession  of  the  hotel 
on  the  8th,  after  having  examined  the  property ;  and  that  he 
had  no  conversation  with  Wilhite  about  the  note  and  mort- 
gage. Further  on  he  stated  that  when  he  went  to  Garfield  he 
asked  Wilhite  if  they  changed  it,  and  Wilhite  said,  "Yes,  sir." 
This  was  before  the  mortgage  was  recorded.  ^ 

"Q.  You  went  ahead  and  took  the  property  after  you  learned  that, 
did  you  not?    A.    That  was  the  only  thing  I  could  take. 

"Q.  You  had  your  deed  recorded  after  that?  A.  My  deed  was  here  all 
ready  to  have  recorded. 

"Q.    Now  you  say  you  had  a  talk  with  Mr.  §mith?    A.  Yes,  sir. 
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''Q.  And  he  showed  you  the  note  and  mortgage?  And  that  was  before 
your  deed  was  recorded?    A.  Yes,  sir. 

''Q.  And  notwithstanding  you  saw  the  change  in  the  note  and  mort- 
gage you  had  the  deed  recorded?  A.  I  requested  him  to  record  my  deed 
and  had  possession  of  the  property. 

"Q.   And  you  kept  possession?    A.  Yes,  sir/' 

Mr.  Mason  testified  that  after  Mr.  Dieball  came  to  Columbus 
he  explained  everything  fully,  that  he  showed  Mr.  Dieball  the 
note  and  mortgage  and  explained  to  him  why  he  had  made  the 
change  in  the  dates  when  they  would  fall  due.  In  another  place 
he  said  he  was  not  positive  that  he  went  into  detail  about  the 
change  in  the  date,  but  that  Mr.  Dieball  knew  that  the  two 
mortgages  were  to  take  care  of  each  other.  On  redirect  exam- 
ination he  stated  he  did  not  go  into  detail  about  explaining  to 
Dieball  about  the  changes  in  the  note. 

While  the  case  is  somewhat  remarkable  for  the  discrepancies 
between  the  examinations  and  cross-examinations  of  the  wit- 
nesses, under  the  familiar  ruling  announced  in  Acker  v.  Nor- 
man, 72  Kan.  586,  this  is  a  conflict  that  must  be  settled  by  the 
triers  of  fact.  (Machine  Co.  v.  Roach,  91  Kan.  840,  139  Pac. 
430;  Terry  v.  Gravel  Co.,  93  Kan.  125,  143  Pac.  485;  Cojmwell 
V.  Mo88,  95  Kan.  229,  231,  147  Pac.  824;  King  v.  City  of  Par- 
sons, 95  Kan.  654,  149  Pac.  699;  Hyland  v.  Railway  Co.,  96 
Kan.  432,  151  Pac.  1107;  Stothard  v.  Mining  Co.,  98  Kan.  756, 
160  Pac.  213.) 

From  the  few  items  of  the  testimony  we  have  quoted,  the 
finding  as  to  when  the  deed  was  received  by  Dieball  draws 
sufficient  support  to  forbid  its  disturbance.  The  same  may  be 
said  of  the  finding  as  to  the  information  received  by  Diebidl  at 
Garfield  on  October  5,  1912,  and  the  further  one  that  he  re- 
corded his  deed  after  he  knew  of  the  changes  in  the  note  and 
mortgage. 

As  to  whether  or  not  Mason  acted  as  agent  for  Dieball  in 
the  hotel  transaction  is  not  material.  Dieball  accepted  the  deed 
subject  to  the  mortgage,  knowing  that  the  due  date  had  been 
changed,  and  he  cannot  be  heard  now  to  say  that  he  was  in- 
jured by  such  change.  (Wilhite  v.  Dieball,  94  Kan.  78,  145 
Pac.  854.) 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 
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No.  21,289. 

The  First  National  Bank  of  Hamilton,  Appellant,  v.  Theo- 
dore F.  Hoffman  and  Grace  A.  Hoffman,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Bankruptcy — Discharge  as  Affecting  Debts  and  ChatteUrruyrtgaged 
Property  of  Bankrupt  The  maker  of  notes  gave  a  chattel  mortgage 
to  secure  their  payment,  and  afterward  filed  a  petition  in  bank- 
ruptcy. The  holder  of  the  notes  procured  their  allowance  as  a  claim 
against  the  estate  of  the  bankrupt.  All  the  property  covered  by  the  f 
chattel  mortgage,  except  certain  exempt  property,  was  sold  by  the 
trustee  under  an  agreement  between  the  trustee,  the  bankrupt,  and 
the  holder  of  the  notes.  The  bankrupt  was  finally  discharged,  al- 
though the  notes  were  not  paid  in  full.  Held,  that  the  discharge  re- 
leased the  bankrupt  from  further  payment  on  the  notes,  and  released 
all  the  unsold  mortgaged  property  from  the  lien  of  the  chattel  mort- 
gage. 

2.  Same — Discharge  as  Affecting  a  Co-debtor,  A  discharge  in  bank- 
ruptcy does  not  release  a  co-debtor  with,  or  surety  for,  the  bankrupt 
from  liability  on  a  debt,  unless  that  debt  has  been  paid. 

Appeal  from  Greenwood  district  court;  Allison  T.  Ayres, 
judge.  Opinion  filed  February  9,  1918.  Affirmed  in  part  and 
reversed  in  part. 

Howard  J.  Hodgson,  of  Eureka,  for  the  appellant. 
O.  C.  Zwicker,  of  Eureka,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  plaintiff  commenced  this  action  to  re- 
cover from  Theodore  F.  Htrfman  the  possession  of  two  horses 
and  a  cow,  and  to  recover  a  personal  judgment  against  Grace  A. 
Hoffman  for  $94.55,  the  balance  due  on  a  promissory  note  for 
$268.75.  Judgment  was  rendered  in  favor  of  the  defendants, 
and  the  plaintiff  appeals. 

The  defendants  were  husband  and  wife.  They  executed  two 
notes  to  the  plaintiff;  one  for  $268.75,  the  other  for  $130.90. 
To  secure  the  payment  of  the  notes,  the  defendants  executed 
a  chattel  mortgage  on  personal  property  owned  by  Theodore  F. 
Hoffman,  among  which  personal  property  were  the  two  horses 
and  the  cow.    Both  notes  provided  for  interest  at  ten  per  cent 
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per  annum  from  November  13, 1914,  After  the  notes  and  chat- 
tel mortgage  had  been  executed,  Theodore  F.  Hoffman  filed  a 
petition  in  bankruptcy.  The  plaintiff  procured  the  allowance  of 
the  notes  as  a  claim  against  the  bankrupt.  The  property  which 
belonged  to  the  bankrupt  estate  was  advertised  for  sale,  but 
the  trustee  was  directed  by  the  referee  in  bankruptcy  not  to 
sell  any  exempt  property.  All  the  personal  property  owned  by 
Theodore  F.  Hoffman,  including  that  which  was  exempt,  was 
covered  by  the  chattel  mortgage  held  by  the  plaintiff.  On  the 
day  that  the  property  was  advertised  for  sale,  the  plaintiff,  the 
defendant  Theodore  F.  Hoffman,  and  the  trustee  in  bankruptcy 
entered  into  a  contract  which  provided  that  the  trustee  should 
sell  enough  of  the  property  to  pay  the  full  amount  pf  the  plain- 
tiff's claim  and  the  costs.  Property  was  then  sold  from  which 
$468  was  realized.  The  two  horses  and  the  cow  involved  in 
this  action  were  not  sold;  they  were  claimed  by  Theodore  F. 
Hoffman  as  exempt  from  sale  under  execution.  The  proceeds 
of  the  sale  were  reported  by  the  trustee  in  the  bankruptcy 
proceeding,  were  turned  into  that  proceeding,  and  were  paid 
out  in  that  proceeding.  The  expenses  were  about  $160.  The 
plaintiff  received  $307,  part  payment  on  its  claim. 

Theodore  F.  Hoffman  was  finally  discharged  by  the  follow- 
ing judgment  entered  by  the  United  States  district  court: 

"Whereas,  T.  F.  Hoffman,  of  Neal,  Kansas,  in  said  district  has  been 
duly  adjudged  a  bankrupt,  under  the  Act  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to  all  the  requirements  of  the  law 
in  that  behalf,  it  is  therefore  ordered  by  the  court  that  said  T.  F.  Hoflhnan 
be  discharged  from  all  debts  and  claims  which  are  made  provable  by 
said  act  against  his  estate,  and  which  existed  on  the  4th  day  of  May, 
A.  D.  1914,  on  which  day  the  petition  for  adjudication  was  filed  by  him, 
excepting  such  debts  as  are  by  law  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy." 

The  plaintiff  received  no  notice  of  the  hearing  of  the  ap- 
plication for  a  final  discharge.  The  defendants  set  up  the 
judgment  of  discharge  as  a  bar  to  the  present  action.  The 
judgment  of  the  trial  court  in  the  present  action  contains  the 
following : 

"That  the  said  matter  has  been  settled  in  the  United  States  Court 
at  Fort  Scott,  Kansas,  ;  i  a  proceeding  in  bankruptcy,  heretofore  had, 
prior  to  the  bringing  of  this  action,  wherein  the  said  Bank,  the  plaintiff 
herein,  filed  its  claim  in  that  court  against  the  defendant  and  received 
full  and  complete  satisfaction  thereon,  and  that  the  same  was  paid  by 
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the  proceedings  in  bankruptcy,  in  Case  No.  755  on  file  in  the  District 
Court  of  the  United  States,  Third  Division  of  Kansas,  and  that  the 
defendant  received  his  final  receipt  or  discharge  from  that  court,  No.  755, 
and  that  the  court  finds  from  the  evidence  herein  adduced  that  the 
plaintiff  sold  about  $465.00  worth  of  the  defendant's  property  under  the 
chattel  mortgage  sued  upon  in  this  action,  through  the  trustee  and  re- 
ceiver in  bankruptcy,  to  satisfy  their  claim  of  $400.35  and  interest, 
retaining  the  balance  for  their  expenses  under  said  chattel  mortgage." 

1.  What  is  the  effect  of  the  judgrment  of  discharge  in  the 
bankruptcy  proceeding?  The  answer  to  this  question  is  found 
in  the  federal  statute,  which  reads : 

'^A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his 
provable  debts."     (30  U.  S^  Stat  at  L.,  p.  550,  ch.  541,  §  17.) 

In  Audubon  v.  Shufeldt,  181  U.  S.  575,  577,  the  court  said : 

"The  Bankrupt  Act  of  1898,  provides  in  §  1,  that  a  'discharge'  means 
'the  release  of  a  bankrupt  from  all  his  debts  which  are  provable  in 
bankruptcy,  except  such  as  are  excepted  by  this  act.'" 

The  plaintiff  procuired  the  allowance  of  its  claim  against 
the  bankrupt,  and  submitted  to  the  United  States  district 
court  its  right  to  recover  on  the  notes  and  its  right  to  the 
possession  of  the  property  under  the  chattel  mortgage.  That 
court  allowed  the  claim,  accepted  and  approved  the  report  of 
the  trustee  in  bankruptcy,  directed  the  disposition  of  the  pro- 
ceeds arising  from  the  sale,  and  finally  discharged  the  bank- 
rupt. The  plaintiff  agreed  that  the  trustee  in  bankruptcy 
should  sell  enough  of  the  mortgaged  property  to  pay  the 
plaintiff's  claim  and  the  expenses  of  the  bankruptcy  proceed- 
ing. The  proceeds  of  the  sale  were  turned  into  the  court  and 
disbursed  by  the  order  of  the  court.  If  that  was  not  done 
properly,  the  place  to  make  the  correction  was  in  the  bank- 
ruptcy proceeding.  It  may  be  that  the  discharge  in  bank- 
ruptcy was  irregularly  procured,  but  it  is  binding  on  the  plain- 
tiff. The  plaintiff  cannot  question  that  discharge  in  this  court. 
(Brandenburg  on  Bankruptcy,  4th  ed.,  §  1524;  7  C.  J.  417; 
3  R.  C.  L.  314.) 

So  far  as  defendant  Theodore  F.  Hoffman  is  concerned,  the 
plaintiff  cannot  look  to  him  for  any  further  payment  on  either 
of  the  notes.  The  property  mortgaged  was  owned  by  Theodore 
F.  Hoffman,  and  his  discharge  released  the  property  covered 
by  the  chattel  mortgage  from  ^ny  lien  that  the  plaintiff  had 
to  secure  the  payment  of  the  notes.    The  judgment  denying 
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the  plaintiff  the  possession  of  the  horses  and  the  cow  is  af- 
firmed. 

2.  There  remains  for  discussion  the  liability  of  Grace  A. 
Hoffman.  She  was  not  a  party  to  the  bankruptcy  proceeding. 
She  is  not  bound  by  the  judgment  rendered  in  that  proceeding; 
neither  is  the  plaintiff  bound  by  that  judgment  so  far  as  de- 
fendant Grace  A.  Hoffman  is  concerned.  The  federal  statute 
reads: 

"The  liability  of  a  person  who  is  a  co-debtor  with,  or  guarantor  or 
in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt."    (30  U.  S.  Stat,  at  L.,  p.  550,  ch.  541,  §  16.) 

(See,  also,  Brandenburg  on  Bankiliptcy,  4th  ed.,  §§  1233, 
1539-1543 ;  7  C.  J.  409 ;  3  R.  C.  L.  341 ;  Failor  v.  Wehe,  98  Kan. 
325, 158  Pac.  74.) 

The  trial  court  did  not  specifically  find  that  both  the  notes 
had  been  paid.  The  court  construed  the  discharge  in  bank- 
ruptcy to  be  a  cancellation  of  the  debt  as  to  both  the  defend- 
ants. That  construction  was  erroneous.  The  debt  was  dis- 
charged as  to  defendant  Grace  A.  Hoifman  so  far  only  as  the 
debt  had  been  paid.  It  appears  from  the  evidence  abstracted 
that  $93.55  of  the  note  sued  on  has  not  been  paid. 

The  judgment  as  to  Grace  A.  Hoffman  is  reversed,  and 
judgment  is  rendered  against  her  in  favor  of  the  plaintiff  for 
$123.16  (principal  $93.55  and  interest  $29.61)  and  for  one- 
half  of  the  costs. 


No.  21,292. 

Frank  Battese,  as  Administrator,  etc.,  Appellant,  v.  The 
Union  Pacific  Railroad  Company,  Appellee. 

SYLLABUS  BY  THE  COURT. 

JuRiSDiCTlON-^lFron^/ttZ  Death  in  Foreign  State — Power  of  Kansas  Ad- 
ministrator to  Maintain  Action  for  Damages.  An  administrator  ap- 
pointed for  the  estate  of  a  resident  of  Kansas  by  a  Kansas  probate 
court  has  no  power  to  maintain  an  action  in  a  Kansas  court  to  en- 
force a  liability  created  by  the  laws  of  another  state  for  the  wron^ul 
death  of  the  intestate,  which  occurred  in  such  other  state,  following 
McCarthy,  Adm'r,  v.  Radlroad  Co.,  18  Kan.  46. 

Appeal  from  Jackson  district  court;  Oscar  Raines,  judge. 
Opinion  filed  February  9,  1918.    Affirmed. 
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Giaj  L.  Hursh,  and  E,  R.  Sloan,  both  of  Holton,  for  the  ap- 
pellant. 

R.  W.  Blair,  T.  M.  LUlard,  and  A.  M.  Hamhleton,  all  of  To- 
peka,  for  the  appellee. 

* 
The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  in  a  Kansas  court  to  re- 
cover under  a  Nebraska  statute  for  the  wrongful  death  of  Alex 
Thompson,  which  occurred  in  Nebraska. 

Defendant's  demurrer  to  plaintiff's  petition  was  sustained 
by  the  trial  court — 

"On  the  gi*ound  that  an  administrator  appointed  for  the  estate  of  a 
resident  of  Kansas  by  a  probate  court  of  Kansas,  has  no  power  to  main- 
tain an  action  in  the  courts  of  Kansas  to  enforce  a  liability  created  by  the 
laws  of  Nebraska  for  the  death  of  the  intestate." 

Was  this  ruling  correct?  The  trial  court  followed  the  early 
case  of  McCarthy,  Adm'r,  v.  Railroad  Co.,  18  Kan.  46,  where 
an  action  by  an  administrator  was  sought  to  be  maintained  in 
this  state  for  the  wrongful  death  of  Michael  McCarthy,  which 
occurred  in  the  state  of  Missouri.  This  court  held  that  even 
if  the  presumption  were  indulged  that  the  law  of  Missouri  al- 
lowing a  recovery  for  death  by  wrongful  act  was  the  same  as 
in  Kansas,  yet  the  action  could  not  be  maintained  in  Kansas 
by  an  administrator  appointed  by  a  Kansas  probate  court. 
That  decision  was  made  over  forty  years  ago,  and  the  legisla- 
ture, which  has  had  many  opportunities  to  change  the  law  as 
declared  in  the  McCarthy  case,  has  been  content  to  let  it  stand. 
Only  some  extraordinary  reason  would  warrant  this  court  in 
unsettling  this  rule  after  all  these  years,  even  although  the 
court  might  hesitate  to  adopt  it  now  if  the  question  were  new. 
None  of  the  cases  cited  by  appellant,  Maiheson  v.  Railroad 
Co.,  61  Kan.  667,  60  Pac.  747;  Railroad  Co.  v.  Johnson,  74 
Kan,  83,  86  Pac.  156 ;  Cunningham  v.  Patterson,  89  Kan.  684, 
132  Pac.  198;  nor  Robinson  v.  Railway  Co.,  90  Kan.  426,  133 
Pac.  537,  touches  the  main  point  which  controlled  the  Mc- 
Carthy case,  and  which  controls  the  one  now  before  us.  That 
in  some  other  jurisdictions  a  different  view  has  been  adopted 
does  not  justify  the  abrogation  of  a  rule  of  Kansas  law  which 
has  stood  unqualified  for  forty  years. 

The  judgment  is  affirmed. 
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No.  21,297.    - 

WiLUAM  Schaake,  Appelke,  v.  The  Kansas  City,  Kaw 
Valley  &  Western  Railway  Company,  Appellant. 

SYI.LABUS  BY  THE  COURT. 

1.  Ck)NDEMNATiON  PROCEEDINGS  —  Railroad  Right  of  Way  —  Proper  Ele- 
ments of  Damages,  Where  a  railroad  is  laid  through  a  tract  of  land 
and  a  part  of  it  taken  by  eminent  domain,  injury  to  the  remaining 
land,  resulting  from  the  digging  of  deep  borrow  pits  on  the  part  taken 
for  a  right  of  way,  in  which  stagpiant  water  will  accumulate,  as  well 
as  injury  from  weeds  growing  upon  the  right  of  way,  from  which 
seeds  will  be  carried  onto  the  adjoining  land,  may  be  considered  in 
determining  the^  depreciation  of  the  remaining  land. 

2.  Same — Not  a  "Quotient  Verdict"  A  verdict  of  a  jury  will  not  be  set 
aside  because  in  considering  the  amount  to  be  allowed  for  the  land 
taken,  as  one  of  the  items  of  the  total  damages,  each  of  the  jurors  set 
down  his  estimate  of  such  damages  and  these  were  added  together  and 
the  amount  divided  by  twelve,,  where  it  does  not  appea^r  that  they 
agreed  in  advance  that  the  result  so  obtained  should  be  their  finding, 
and  where  an  amount  differing  from  the  result  was  adopted  upon  sub- 
sequent consideration,  and  also  where  the  total  amount  of  damages 
allowed  was  determined  without  resorting  to  the  method  of  addition 
and  division. 

Appeal  from  Leavenworth  district  court;  James  H.  Wen- 
DORFF,  judge.    Opinion. filed  February  9, 1918.    Affirmed. 

J.  E,  McFadden,  and  0.  Q.  Claflin,  jr,,  both  of  Kansas  City, 
for  the  appellant. 

S.  D.  Bishop,  of  Lawrence,  and  W.  W.  Hooper,  of  Leaven- 
worth, for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  In  this  condemnation  proceeding,  tried 
upon  appeal  in  the  district  court,  the  jury  awarded  the  plain- 
tiff damages  a^rainst  the  defendant  in  the  sum  of  $8,000,.  and 
upon  the  appeal  to  this  court  the  only  questions  raised  relate  to 
the  admission  of  the  evidence  and  the  conduct  of  the  jury  in 
arriving  at  their  verdict. 

In  the  construction  of  a  railroad  through  plaintiffs  farm  a 
high  hill  or  embankment  was  made,  and  to  secure  earth  for  the 
fills  deep  borrow  pits  were  made  in  front  of  plaintiff's  home. 
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Objection  was  made  to  testimony  as  to  the  depth  an«l  character 
of  the  pits,  and  complaint  is  made  of  the  admission  of  the  testi- 
mony. As  water  will  accumulate  in  the  deep  pits  and  become 
stagrnant,  they  will  injuriously  affect  the  plaintiff  and  his  prop- 
erty. It  has  already  been  determined  that  this  is  an  element 
of  damages  in  a  condemnation  proceeding  which  may  prop-^ 
erly  be  submitted  for  the  consideration  of  the  jury:  (W.  i&W. 
Rid,  Co.  V.  Kuhn,  38  Kan.  104, 16  Pac.  75.) 

Some  testimony  was  received,  under  objection,  as  to  the 
noxious  weeds  which  grow  on  the  right  of  way  and  from  which 
seeds  are  carried  upon  the  adjoining  land.  Any  definite  injury 
to  the  adjoining  land  which,  in  the  nature  of  things,  will  cause 
a  real  depreciation  of  its  value,  may  be  considered  in  determin- 
ing the  damage  to  the  land  not  taken.  The  danger  from  fire  in 
such  a  case  may  be  taken  into  account  in  determining  the  de- 
preciation of  a  tract  of  land  through  which  a  railroad  is  built. 
(St.  L.,  Ft  S.  &  W.  Rid.  Co.  V.  McAidiff,  43  Kan.  185,  23  Pac. 
102.)  So,  too,  may  injury  to  land  resulting  from  smoke,  soot, 
and  noise  in  the  operation  of  a  railroad  be  considered  in  fixing 
the  depreciation  of  the  land.  (O.  H.  &  G.  Rly.  Co.  v.  Doney,  3 
Kan.  App.  515, 43  Pac.  831 ;  10  R.  C.  L.  155.)  In  the  same  way 
an  injury  resulting  from  weeds  growing  on  the  right  of  wdy 
may  be  given  consideration. 

It  is  next  contended  that  the  verdict  and  findings  should 
have  been  set  aside,  because  the  doctrine  of  chance  was  applied 
to  their  adoption.  As  we  have  seen,  the  total  amount  of  dam- 
ages was  fixed  at  $8,000,  and  in  answer  to  special  questions  it 
was  shown  that  this  amount  was  made  up  of  the  following 
items:  for  the  land  taken,  $3,100;  for  the  land  not  taken, 
$4,108.37 ;  for  damages  to  growing  crops,  $50 ;  and  for  interest 
on  damages  from  the  time  of  the  condemnation,  $741.63.  Upon 
consideration  of  the  items  of  damage  the  jury  determined  that 
the  total  damage  for  the  land  taken  and  for  injury  to  that  not 
'  taken  was  $8,000.  In  determining  the  value  of  the  land  taken 
each  juror  placed  his  estimate  on  a  slip  of  paper,  and  from  the 
addition  of  these  amounts  divided  by  twelve  a  result  was  found. 
There  is  a  dispute  in  the  testimony  as  to  whether  the  jurors 
agreed  in  advance  that  this  result  should  be  treated  as  the  value 
of  the  land  taken.  One  juror  said  that  there  was  no  agreement 
in  advance  that  the  result  should  be  taken  as  the  value  of  the 
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land.  AncAher  said  that  the  quotient  obtained  was  not  the 
amount  named  in  the  finding,  which  was  finally  determined  to 
be  $3,100.  Under  the  testimony,  the  process  of  addition  and 
division  is  little  more  than  if  each  one  had  orally  suggested  in 
advance  his  valuation  of  the  land,  and,  after  finding  the  average 
of  these  estimates,  they  had  finally  adopted,  not  the  average 
so  obtained,1)ut  an  amount  not  far  from  that  average.  Opin- 
ions as  to  the  value  of  land  vary  greatly,  and  as  the  jurors 
were  not  bound  to  accept  the  average  so  found  and  did  subse- 
quently consider  and  agree  that  $3,100  was  a  fair  valuation 
for  the  land,  the  result  cannot,  under  the  authorities,  be  re- 
garded as  a  quotient  verdict.  (Bailey  v.  Beck,  21  Kan.  462; 
Taylor  v.  Abbott,  85  Kan.  198,  115  Pac.  979;  Campbell  v. 
Brown,  85  Kan.  527, 117  Pac.  1010;  Rambo  v.  Electric  Co.,  90 
Kan.  390,  133  Pac.  553 ;  Sims  v.  WiUiamsburg  Totvnship,  92 
Kan.  636, 141  Pac.  581 ;  Hamilton  v.  Railway  Co.,  95  Kan.  353, 
148  Pac.  648.) 

In  refusing  the  motion  for  a  new  trial  the  court  practically 
settled  all  disputes  in  the  testimony  as  to  the  conduct  of  the 
jury  in  favor  of  the  plaintiff,  and  determined  that  there  was 
no  agreement  in  advance  that  the  result  reached  in  obtaining 
an  average  of  their  valuations  should  be  their  finding  on  that 
item.  On  the  contrary,  it  must  have  been  found  that,  after 
obtaining  the  estimates  of  the  several  jurors  in  the  manner 
stated,  the  item  was  carefully  considered,  and  the  valuation 
finally  fixed  was  their  deiiberate  judgment. 

We  find  no  sufficient  reason  for  disturbing  the  verdict,  and 
therefore  the  judgment  is  affirmed. 
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No.  21,301. 

J.  W.  Longfellow,  Appellant,  v.  The  National  Fire  In- 
surance Company,  Appellee. 

SYLLABUS  BY  THE  COURT.      ^ 

Insurance — Loss  Payable  to  Mortgagee  as  Appointee — Change  of  Title 
to  Insured  Property — Policy  Void.  A  mortgagee  sued  to  recover  on  an 
insurance  policy  issued  to  his  mortgagor.  The  mortgage  clause  merely 
constituted  the  mortgagee  an  appointee  to  receive  the  proceeds  of  the 
policy  for  and  on  account  of  the  assured,  subject  to  all  the  terms  and 
conditions  of  the  policy.  The  mortgagor  sold  and  conveyed  the  prop- 
erty, which  act,  by  the  terms  jof  the  policy,  rendered  it  void.  Applica- 
tion was  made  to  the  insurance  company  to  substitute  the  purchaser  of 
the  property  as  the  assured  in  the  policy.  The  insurance  company  im- 
posed certain  reasonable  conditions,  which  were  not  complied  with 
until  after  loss  had  occurred,  when  the  insurance  company  canceled 
the  policy,  and  returned  the  unearned  premium  to  the  mortgagor. 
Held,  the  mortgagee  cannot  recover. 

Appeal  from  Wyandotte  district  court,  division  No.  3; 
William  H.  McCamish,  judge.  Opinion  filed  February  9, 
1918.    Affirmed. 

W.  W.  McCardes,  of  Kansas  City,  /.  A.  Smith,  W.  B.  Kelley, 
both  of  Independence,  Mo.,  and  James  H.  McVay,  of  Kansas 
City,  Mo.,  for  the  appellant. 

E.  S.  McAnany,  M.  L.  Alden,  both  of  Kansas  City,  John  F. 
Stout,  Halleck  F.  Rose,  and  Arthur  R.  Wells,  all  of  Omaha, 
Neb.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  The  action  was  one  by  a  mortgagee  to  recover  on 
an  insurance  policy  issued  to  his  mortgagor.  The  judgment 
was  for  the  defendant,  and  the  plaintiff  appeals. 

The  policy  was  issued  to  the  owner  of  the  property,  Joseph 
Leavick.  One  of  the.  provisions  was  that  the  policy  should  be 
void  in  case  of  change  of  title,  possession,  or  interest,  or  in  case 
of  assignment  of  the  policy,  unless  otherwise  provided  by 
agreement  indorsed  on  the  instrument.  Leavick  sold  the 
property  and  conveyed  it  to  A.  L.  Landsberg.  The  sale  and 
conveyance  were  effected  by  a  realty  company,  which  later 
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undertook  by  correspondence  to  procure  an  assignment  of  the 
policy  to  the  vendee.  The  insurance  company  imposed  certain 
conditions,  which  were  not  met  until  after  loss  had  occurred. 
The  delay  was  caused  by  the  realty  company,  and  was  not  the 
result  of  inattention  or  other  fault  of  the  insurance  company. 
After  receiving  information  that  loss  had  occurred,  the  insur- 
ance company  returned  to  Leavick  the  proper  proportion  of  the 
premium  for  the  unexpired  time  subsequent  to  the  date  on 
which  the  company  learned  of  the  transfer  to  Landsberg,  and 
canceled  the  policy  as  of  that  date.  The  plaintiff  bases  his 
right  to  recover  on  the  following  stipulation  of  the  policy : 

"This  company  hereby  consents  that  the  loss,  if  any,  under  this  policy, 
after  the  same  shall  have'  been  ascertained  and  duly  verified  by  the 
assured,  shall  be  payable  to  J.  H.  Longfellow,  or  assigns,  Bonner  Springs, 
Kan.,  mortgag^ee,  for  and  on  account  of  said  assured;  subject,  however,  to 
all  the  terms  and  conditions  contained  or  referred  to  in  this  policy." 

The  stipulation  merely  constituted  the  mortgagee  an  ap- 
pointee to  receive  the  proceeds  of  the  policy  for  and  on  account 
of  the  assured,  subject  to  compliance  by  the  assured  with  the 
conditions  essential  to  recovery  by  him.  There  is  no  substan- 
tial disagreement  among  the  authorities  respecting  this  subject. 
A  statement  of  principles  and  a  list  of  cases  in  which  the 
principles  have  been  discussed  and  applied  may  be  found  in  a 
case  note,  18  L.  R.  A.,  n.  s.,  page  197.  In  the  note  referred  to, 
the  clear  distinction  between  the  form  of  mortgage  clause 
under  consideration  and  the  more  modem  form  known  as  the 
union  mortgage  clause  is  pointed  out  and  illustrated. 

When  Leavick  sold  the  property  he  lost  the  right  to  claim 
insurance  money,  and  the  mortgagee  lost  the  right  to  claim 
through  him.  The  contract  of  insurance  is  personal.  The 
insurer  has  a  right  to  choose  with  whom  he  will  contract.  A 
substitute  for  the  assured  cannot  be  introduced  without  the 
insurer's  assent,  and  he  may  condition  his  assent  as  he  may 
choose.  In  this  instance  the  insurer  desired  to  know  of  the 
proposed  substitute  if  he  had  ever  suffered  loss  by  fire,  and  if 
so,  the  particulars — a  very  reasonable  requirement.  The  infor- 
mation was  not  furnished,  and  Landsberg  was  not  accepted  as 
the  person  assured  in  place  of  Leavick.  This  being  true,  the 
mortgagee  cannot  claim  through  Landsberg.  The  mortgagee 
has  no  claim  except  through  an  assured  owner  of  the  property 
having  a  right  to  recover,  and  no  such  person  is  in  existence. 
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It  is  not  necessary  to  find  an  apt  name  for  the  status  o^  the 
policy  while  negotiations  were  pending  for  substitution  of  a 
new  party  for  the  one  originally  assured.  Leavick  was  out  and 
Landsberg  was  not  in.  The  insurer  lost  no  rights  by  entertain- 
ing the  proposal  to  substitute.  -The  negotiations  were  all  in 
writing.  They  were  fair  and  easy  to  understand,  on  the  side 
of  the  insurance  company,  and  the  letters  show  that  nobody 
was  misled.  They  came  to  nothing,  and  the  court  properly 
instructed  a  verdict  for  the  defendant. 

The  judgment  of  the  district  court  is  affirmed. 


No.  21,303. 

FroELLA  Weaver  (Revived  in  the  name  of  Ed  Weaver,  her 
Administrator),  Appellee  and  Appellant,  V.  The  City  of 
Cherryvale,  Appellant  and  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Personal  Injuries — Findings — Contributory  Negligence,  In  an  ac- 
tion against  a  city  for  injuries  sustained  by  a  pedestrian  striking  her 
foot  against  the  end  of  a  plank,  which  at  a  street  comer  extended 
from  the  pavement  to  a  curb  at  the  edge  of  the  sidewalk,  it  is  held 
that  the  plaintiff,  in  whose  favor  a  general  verdict  has  been  returned, 
cannot  be  said  as  a  matter  of  Iftw  to  be  convicted  of  contributory  neg- 
ligence by  findings  that  she  was  familiar  with  the  conditions,  knew  the 
plank  was  there,  and  by  the  exercise  of  ordinary  care  could  have  seen 
it  immediately  before  reaching  it. 

2.  Same — New  Tried — Granted  at  Succeeding  Term — Error.  Where  at 
a  subsequent  term  the  court  granted  a  new  trial  because  of  such 
findings,  no  motion  therefor  having  been  filed  by  either  party,  such 
ruling  is  reversible  on  appeal. 

3.  Same — Sufficiency  of  Evidence.  The  question  of  the  sufficiency  <rf  the 
evidence,  while  not  presented  by  a  motion  for  a  new  trial,  held  to  be 
involved  in  the  decision  on,  the  effect  of  the  findings. 

Appeal  from  Montgomery  district  court;  J.  W.  Holdmjn, 
judge.  Opinion  filed  February  9,  1918.  Affirmed  in  part  and 
reversed  in  part. 

J.  A.  Brady,  city  attorney,  and  Chester  Stevens,  of  Inde- 
pendence, for  the  appellant. 

Walter  L.  McVey,  of  Independence,  and  Sullivan  Lomax,  of 
Cherrjrvale,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Fidelia  Weaver  was  injured  while  walking 
along  a  street  in  Cherryvale,  by  a  fall  caused  by  a  plank  on  a 
sidewalk.  She  brought  an  action  against  the  city,  and  in  May, 
1916,  obtained  a  verdict  for  $675,  on  which  judgment  was  at 
once  rendered.  The  defendant  filed  a  motion  for  a  new  trial 
and  also  a  motion  for  judgment  in  its  favor  on  certain  special 
findings.  At  a  subsequent  term  of  the  court,  in  December, 
1916,  the  motion  for  a  new  trial  was  withdrawn,  and,  after  a 
.hearing  upon  the  motion  for  judgment  on  the  findings,  the 
court  set  aside  the  first  judgment  ''because  of  the  special 
findings,"  and  ordered  a  new  trial.  The  plaintiff  died  after 
the  first  judgment,  and  a  revivor  was  had  in  the  name  of  her 
administrator.  The  defendant  appeals  from  the  ordering  of 
a  new  trial  and  contends  that  judgment  in  its  favor  should 
have  been  rendered  on  the  findings.  The  plaintiff  asks  that 
the  order  for  a  new  trial  be  reversed  and  that  the  judgment  on 
the  general  verdict  be  allowed  to  stand. 

A  motion  has  been  filed  to  dismiss  the  appeal  on  the  ground 
that  it  was  not  taken  within  six  months  from  the  time  the  orig- 
inal judgment  was  rendered.  The  appeal  is  taken,  however, 
not  from  that  judgment,  but  from  the  orders  made  at  the  sub- 
sequent term,  and  was  perfected  in  due  time. 

1.  The  plank  appears  to  have  been  placed  so  as  to  form  a 
sort  of  bridge  over  a  gutter — ^a  substitute  for  a  culvert — used 
as  a  part  of  the  west  end  of  the  south  crossing  of  a  street  inter- 
section. From  its  east  end,  which  rested  on  the  pavement  of 
the  north-and-south  street,  it  extended  to  the  west,  over  the 
curbt  and  lengthwise  along  the  east-and-west  sidewalk.  Pedes- 
trians were  required,  unless  they  used  the  plank,  to  step  up  or 
down  as  they  passed  from  the  walk  to  the  crossing.  The  plain- 
tiff approached  the  plank  from  the  west,  and  her  fall  was 
occasioned  by  her  foot  striking  the  end  of  the  plank.  The  find- 
ings that  are  regarded  by  the  defendant  as  inconsistent  with 
the  verdict  are,  that  prior  to  her  injury  the  plaintiff  knew  the 
plank  was  in  use  at  the  place  referred  to  and  was  familiar  with 
the  condition  of  the  pavement,  curb,  and  sidewalk  there ;  and 
that  by  the  exercise  of  ordinary  care  and  prudence  she  could 
have  seen  the  plank  immediately  before  she  reached  it.    On 
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the  one  hand,  it  is  said  that  "A  person  who  in  the  lawful  use  of 
a  highway  meets  with  an  obstacle,  or  defect  therein,  may  yet 
proceed  if  it  is  consistent  with  reasonable  care  so  to  do,  even 
though  he  thereby  incurs  some  risk,  and  the  fact  that  he  sees 
or  knows  of  the  obstruction  or  defect  and  knows  its  dangerous 
character,  is  not  conclusive  proof  that  he  was  negligent  in  at- 
tempting to  pass  it,  and  does  not  preclude  a  recovery  for  in- 
juries sustained  by  him  in  the  attempt,  provided  he  exercised 
due  cafe"  (13  R.  C.  L.  475) ;  and  on  the  other  hand,  that  "If  he 
knows  of  an  obstruction,  and  knows  that  by  the  exercise  of 
ordinary  care  he  can  avoid  striking  it  while  traveling  along 
the  street,  his  act  in  striking  it  is,  per  se,  contributory  negli- 
gence." (13  R.  C.  L.  477.)  The  findings  are  of  course  to  be 
given  a  construction  that  supports  rather  than  one  that  tenda 
to  overthrow  the  general  verdict,  where  there  is  room  for 
interpretation.  The  finding  that  the  plaintiff  could  have  seen 
the  plank  by  the  exercise  of  ordinary  care  seems  intended  to 
express  the  idea  that  if  she  had  made  an  effort  to  see  it  she 
would  have  been  able  to  do  so  by  the  use  of  only  ordinary  care, 
rather  than  that,  if  she  did  not  see  it,  it  was  because  she  was 
not  exercising  reasonable  prudence.  The  statement  is  that 
she  could  have  seen  the  plank  by  the  exercise  of  ordinary  care 
— ^not  that  she  wotdd  have  seen  it  if  she  had  been  exercising 
ordinary  care.  The  jury  also  found  that  the  street  at  the  place 
in  question  was  not  lighted  in  the  proper  way,  and  that  the 
city  was  guilty  of  "dilatory  neglect"  in  leaving  the  plank  on 
the  crossing.  The  general  verdict  amounts  to  a  finding  that 
the  plaintiff  did  use  due  care  for  her  own  protection,  except 
so  far  as  the  special  findings  affirmatively  show  the  contrary. 
We  think  that  although  she  was  familiar  with  the  conditions 
existing,  knew  of  the  use  being  made  of  the  plank,  and  could 
have  seen  it  if  she  had  looked  for  it,  she  could  not  on  that 
account  be  held  guilty  of  contributory  negligence  as  a  matter 
of.  law.  The  question  whether  she  failed  to  exercise  due  dili- 
gence under  all  the  circumstances  shown  by  the  findings  and 
evidence,  as  well  as  the  question  whether  the  city  had  been 
negligent,  was'one  of  fact  to  be  determined  by  the  jury. 

2.  While  the  trial  court  did  not  give  judgment  for  the  de- 
fendant, but  merely  ordered  a  new  trial,  the  record  affirma- 
tively shows  that  this  action  was  taken  because  of  the  special 
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findings.  It  is  at  least  doubtful  whether  at  a  subseuent  term 
of  court,  in  the  absence  of  a  motion  therefor  by  either  party,  a 
new  trial  could  be  granted.  Certainly  that  could  be  done  only 
under  exceptional  circumstances.  But,  in  any  event,  the  ac- 
tion taken  was  based  upon  the  view  that  the  findings  were  in- 
consistent with  the  verdict.  This  conclusion  involved  a  pure 
question  of  law,  which  is  fairly  debatable  and  not  free  from 
doubt;  but  as  this  court  is  of  the  opinion  that  there  was  no 
conflict  between  the  findings  and  verdict,  it  follows  that  the 
original  judgment  should  be  permitted  to  stand. 

3.  It  is  suggested  that  the  evidence  was  insufficient  to  sup- 
port the  verdict.  That  is  a  question  that  could  be  properly 
raised  only  by  a  motion  for  a  new  trial.  However,  substan- 
tially the  same  question  is  involved  in  the  determination  of 
the  effect  of  the  special  findings.  We  think  the  situation  jus- 
tified submitting  to  the  jury  the  question  of  the  negligence  of 
each  of  the  parties,  and  that  their  decision  should  be  given 
effect. 

The  refusal  to  render  judgment  on  the  special  findings  is 
affirmed,  the  order  granting  a  new  trial  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  render  judgment  for 
the  plaintiff  upon  the  verdict. 


No.  21,312. 

John  McKenna  and  0.  H.  Filler,  Partners,  etc..  Appellees, 
V.  James  H.  Morgan,  Appellant 

SYLLABUS  BY   THE  COURT. 

1.  Exchange  of  Property — Cross-demands — Statute  of  Limitations.  In 
an  action  to  recover  for  shortage  in  quantity  of  land  conveyed  to 
plaintiff  by  defendant,  the  defendant  counterclaimed  for  shortage  in 
quantity  of  a  stock  of  merchandise  traded  to  him  for  his  land.  Held, 
section  6994  of  the  General  Statutes  of  1915  prevents  application  of 
the  statute  of  limitations  to  the  cross-demand. 

2.  Fraudulent  Representations  —  Payments  Made  on  Contract  —  No 
Waiver  of  Fraud.  The  counterclaim  was  based  on  a  fraudulent  repre- 
sentation respecting  the  quantity  of  goods.  Held,  the  right  to  recover 
damages  resulting  from  the  fraud  was  not  defeated  by  making  pay- 
ments and  otherwise  recognizing  the  obligation  of  the  contract. 

3.  Same — Representation  as  to  Quantity  of  Goods — Not  Mere  Expres- 
sion of  Opinion,    The  representation  was  that  the  stock  of  merchan- 
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disc  contained  sufficient  goods,  invoiced  at  cost,  to  amount,  with  cer- 
tain articles  of  agreed  value,  to  a  certain  sum.  Held,  the  representa- 
tion was  not  a  mere  expression  of  opinion  as  to  value. 
4.  Same — Evidence — Issue  for  Jury.  The  evidence  in  support  of  the 
counterclaim  examined,  and  held  sufficient  to  warrant  its  submission  to 
the  jury. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9,  1918*    Reversed. 

E.  C.Wilcox,  Myrtle  Youngberg,  both  of  Anthony,  and  H.  C. 
Kirkendall,  of  Cherokee,  Okla.,  for  the  appellant. 

John  McKenna,  Of  Kingrman,  and  Donald  Mnir,  of  Anthony, 
for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

BuRCH  J.:  The  action  was  one  to  recover  for  shortage  in 
quantity  of  land  conveyed  to  the  plaintiffs  by  the  defendant. 
The  defendant  counterclaimed  for  shortage  in  quantity  of  a 
stock  of  goods  traded  to  him  by  the  plaintiffs  as  part  consider- 
ation for  conveyance  of  the  land.  A  demurrer  was  sustained 
to  the  defendant's  evidence,  and  he  appeals. 

The  portion  of  the  answer  relating  to  the  counterclaim  was 
to  this  effect:  In  the  trade  the  defendant  accepted  certain 
property  at  an  agreed  value — a  warehouse  at  $5,000,  a  team 
and  wagon  at  $300,  a  hearse  at  $2,000,  and  store  fixtures 
at  $600.  The  plaintiffs  falsely  represented  that  a  stock  of 
merchandise  contained  sufficient  goods,  invoiced  at  cost,  to 
amount,  with  the  articles  of  agreed  value,  to  $32,000.  When 
an  invoice  was  suggested,  the  plaintiffs  said  they  would  guar- 
antee that  the  merchandise,  together  with  the  other  property, 
would  invoice  the  amount  stated.  Relying  on  the  representa- 
tion, the  defendant  accepted  the  merchandise,  which  when 
invoiced  amounted  to  $16,975.  The  defendant's  evidence 
tended  to  support  his  pleading.  In  ruling  on  the  demurrer  the 
court  did  not  indicate  what  it  considered  the  legal  defect  in  the 
defendant's  evidence. 

It  is  suggested  by  the  plaintiffs  that  the  defendant's  coun- 
terclaim was  barred  by  the  statute  of  limitations,  the  counter- 
claim being  based  on  fraud,  and  the  answer  having  been  filed 
more  than  two  years  after  the  fraud  was  discovered.    Section 
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6994  of  the  General  Statutes  of  1915  prevents  application  of 
the  statute  of  limitations  to  cross-demands  of  the  character 
here  involved. 

The  plaintiffs  suggest  that  the  defendant  waived  the  fraud, 
and  consequently  the  right  to  counterclaim  for  damages,  by 
making  payments  and  otherwise  performing  on  his  side  after 
the  invoice  showing  shortage  was  completed.  Cases  are  cited 
like  that  of  Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  785,  a  case 
of  rescission,  in  which  it  was  said : 

"If,  after  the  discovery  of  fraud  in  a  contract,  the  party  imposed 
upon,  without  objection,  pays  several  installments  upon  it,  and  sells  one 
of  the  tracts  of  land  embraced  therein,  he  waives  the  fraud  and  affirms 
the  contract."     (Syl.  ^[4.) 

What  is  meant  by  expressions  of  this  character  is  that  the 
right  to  rescind  is  waived,  and  the  contract  is  affirmed  by 
performance  after  discovery  of  the  fraud.  One  who  has  been 
induced  to  contract  to  his  injury  by  false  representations 
has  two  remedies,  rescission  and  damages.  In  the  one  case 
the  obligation  of  the  contract  is  disavowed;  in  the  other  the 
obligation  is  recognized  and  accepted,  and  the  party  defrauded 
may  perform  on  his  side,  and  recoup  his  loss  by  damages. 

It  is  suggested  by  the  plaintiffs  that  the  representations 
were  not  actionable  because  they  amounted  to  no  more  than 
an  expression  of  opinion  as  to  value  by  a  seller  dealing  with 
a  buyer  who  was  required  to  be  on  his  guard.  The  representa- 
tion pleaded  was  that,  measured  by  a  specific  standard,  a 
specific  quantity  of  goods  existed.  The  evidence  fairly  sup- 
ported the,  pleading. 

The  plaintiffs  suggest  that  the  allegation  of  an  agreed 
value  for  certain  articles  was  formally  denied,  and  that  the 
agreed  value  of  some  of  the  articles  was  not  mentioned  in  the 
testimony.  The  discrepancy  between  the  represented  quantity 
of  goods  and  the  quantity  disclosed  by  invoice  was  great 
enough  to  cover  the  omitted  items  several  times.  It  is  not 
likely  the  court  based  its  decision  on  this  technical  failure 
of  proof  easily  supplied  and  relating  to  a  matter  which,  so 
far  as  the  record  discloses,  was  not  seriously  contested. 

The  plaintiffs  suggest  that  the  defendant  did  not  rely  on  the 
representations,  but  his  testimony  was  otherwise. 

The  plaintiffs  suggest  that  the  defendant  seeks  to  enforce 
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against  the  members  of  a  firm  a  warranty  made  by  a  single 
partner.  The  action  was  one  for  damages  for  false  repre- 
sentations, but  there  is  no  reason  why  a  member  of  a  firm  hav- 
ing authority  to  sell  may  not  bind  the  firm  by  a  warranty  of 
quantity. 

No  other  basis  for  the  decision  of  the  district  court  is  sug- 
gested.   No  sufficient  legal  basis  is  apparent. 

The  jury  disagreed  respecting  the  plaintiffs'  claim,  and 
another  trial  of  the  issues  tendered  by  the  petition  is  neces- 
sary. The  judgment  of  the  district  court  sustaining  the  de- 
murrer to  the  defendant's  evidence  is  reversed,  and  the  court 
is  directed  to  determine  at  the  trial  the  counterclaim  pre- 
sented by  the  defendant's  answer. 


No.  21,313. 

The  Farmers  &  Merchants  State  Bank,  Appellee,  v.  L.  C. 
Beal,  Appellant,  et  al. 

SYIXABUS  BY  THE  COURT. 

Promissory  Note  —  Collateral  Security  —  Innocent  Holder  —  Extension, 
A  bank  loaned  a  sum  of  money  to  a  customer,  taking  his  promissory 
note  therefor,  secured  by  that  of  another,  payable  to  such  customer,  as 
collateral.  The  consideration  for  the  collateral  note  failed.  The  bank 
extended  the  collateral  note  at  the  request  of  the  maker,  and  on  pay- 
ment of  interest  by  him.  After  the  original  date  of  maturity,  and  be- 
fore the  expiration  of  the  extension  of  the  collateral  note,  the  bank  re- 
turned the  principal  note  to  the  borrower,  marking  it  paid  on  its 
ledger,  and  took  over  the  collateral  note,  entering  it  as  discounted  on 
its  record.  There  was  nothing  in  the  evidence  to  indicate  any  notice 
or  knowledge  on  the  part  of  the  bank  of  any  infirmity  in  or  defense  to 
the  collateral  note.  Heldj  that  as  to  the  defendant,  Beal,  the  bank  is 
an  innocent  holder. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9,  1918.    Affirmed. 

E.  C.  Wilcox,  Myrtle  Youngberg,  W.  R.  Roivell,  all  of  An- 
thony, and  H.  C.  Kirkendall,  of  Cherokee,  Okla.,  for  the  appel- 
lant. 

Donald  Muir,  of  Anthony,  for  the  appellee. 

31— Kan.— 1778 
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The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  defendant  executed  a  note  for  $150  to  Ed 
Lane,  who  bought  a  thrashing  machine  of  one  Raine,  and  had 
an  arrangement  by  which  Raine  was  to  hold  the  note  until 
Lane  should  pay  it  by  thrashing  certain  wheat,  when  the  note 
was  to  be  returned  to  the  maker.  Raine  borrowed  $150  of  the 
plaintiff  bank,  putting  up  the  Beal  note  as  collateral.  After 
the  principal  note  became  due,  the  bank  handed  it  back  to 
Raine  and  took  the  Beal  note  instead,  entering  upon  its  ledger 
that  the  Raine  note  was  paid  September  18,  1915,  and  on  its 
discount  record  that  the  Beal  note  was  discounted  on  the  same 
date.  The  bank  sued  Beal  on  his  note,  and  he  pleaded  want  of 
consideration  by  reason  of  failure  to  thrash  the  wheat  accord- 
ing to  the  agreement  already  indicated,  and,  further,  that  the 
bank  had  taken  the  note  as  collateral  after  it  had  become  due 
and  with  full  knowledge  of  the  consideration  for  which  it  was 
given.    The  bank  recovered,  and  Beal  appeals. 

Error  is  assigned  on  the  overruling  of  defendant's  demurrer 
to  plaintiff's  evidence,  the  giving  and  refusing  of  certain  in- 
structions, and  the  denial  of  defendant's  motion  for  new  trial. 
It  is  also  claimed  that  the  verdict  is  not  supported  by  the  evi- 
dence. 

Instructions  were  refused,  to  the  effect  that  if  after  receiv- 
ing the  note  as  collateral  security  the  bank  discharged  the 
principal  obligation  it  would  not  be  entitled  to  retain  the  collat- 
eral longer  and  could  not  maintain  its  action,  and  that  if  after 
the  principal  note  became  due  the  bank  closed  its  transaction 
with  Raine  and  became  the  owner  of  the  collateral  note  it 
would  not  thereby  become  a  holder  in  due  course. 

Assuming  that  the  consideration  for  the  Beal  note  failed, 
which  seems  to  be  the  fact,  and  that  he  would  therefore  have  a 
good  defense  except  as  to  an. innocent  holder,  the  question  is 
whether  or  not  the  bank  is  such  holder. 

The  cashier  testified  that,  after  he  notified  Beal  that  he  had 
the  note,  Beal  came  in  and  paid  the  interest  on  it  and  extended 
it  for  six  months  from  the  time  it  was  given. 

"The  note  I  took  from  Raines  to  which  I  took  this  one  as  collateral,  I 
gave  back  to  him  when  he  paid  it.  Mr.  Raines  wanted  to  borrow  the 
money  and  I  took  this  note  as  collateral  to  his  note.    I  turned  it  back  to 
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him  simply  because  I  considered  I  could  collect  this  and  didn't  care  to 
hold  the  other  because  I  could  not  collect  it.  I  came 'to  that  conclusion 
after  harvest  I  think  as  late  as  August.  Up  to  that  time  I  had  just 
loaned  the  money  to  Mr.  Raine;s  and  I  then  decided  I  would  take  this  note 
and  I  turned  his  note  back  to  him. 

"In  a  few  days  Mr.  Beal  came  into  the  Bank,  paid  up  the  interest  on 
the  note,  and  same  was  extended  by  the  bank.  The  Raine  note  was 
turned  back  to  the  maker,  and  the  bank  elected  to  hold  the  collateral  for 
the  debt." 

Counsel  for  Beal  contend  that  as  the  bank  took  over  the  col- 
lateral note  after  maturity  it  was  no  longer  an  innocent  holder. 
But  the  trouble  is,  that  after  its  extension  by  the  bank,  at  the 
request  of  Beal,  the  collateral  note  would  not  come  due  until 
October,  and  when  the  bank  took  it  in  pajrment  of  the  Raine 
note  it  was  not  yet  due.  At  any  rate,  there  is  nothing  to  indi- 
cate that  the  bank  at  this  time  had  any  notice  or  knowledge 'of 
any  infirmity  in  the  Beal  note. 

Whether  or  not  the  plaintiff  upon  purchasing  the  Beal  note 
simply  added  the  full  title  to  the  title  which  it  had  already  held 
as  collateral  security,  and  whether  or  not  the  latter  merged  in 
the  former,  need  not  be  determined.  Neither  is  it  essential  to 
consider  what  the  rights  of  a  purchaser  from  the  bank  might 
have  been  after  the  original  maturity  and  before  the  expiration 
of  the  extension. 

On  the  note  itself  was  indorsed :  "Int.  paid  for  6  months  by 
L.  C.  Beal."  As  the  note  was  for  90  days,  this  was  a  plain  indica- 
tion that  a  90-day  extension  had  been  agreed  upon,  and,  what- 
ever notice  this  might  have  imparted  to  a  third  person  pur- 
chasing between  the  two  dates  of  maturity,  the  defendant  can- 
not be  heard  to  say,  after  procuring  the  extension,  that  the 
note  was  not  extended,  and  hence  was  past  maturity  when 
taken  over  by  the  bank. 

The  instructions  requests  by  the  defendant  were  on  the 
assumption  that  the  collateral  note  was  past  due  when  the  bank 
took  it  over,  and  hence  their  refusal  was  not  error. 

As  to  the  complaint  that  the  charge  left  the  jury  to  deter- 
mine what  the  defense  was,  it  must  be  observed  that  the 
instructions  taken  together  fully  advised  the  jury  what  the 
claims  of  the  parties  were. 

Finding  no  error,  the  judgment  is  affirmed. 
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No.  21,314. 

J.  M.  Redfern,  Avpellant,  v.  E.  M.  Eby  et  al.  (f  he  City  of. 
Anthony,  Awellee). 

SYLLABUS   BY  THE  COURT. 

Constructing  City  Sewer — Injury  to  Workman  Not  within  Terms  of 
Compensation  Act.  While  constructing  a  sewer,  a  city  is  not  engaged 
in  an  enterprise  involving  any  element  of  gain  or  profit,  and  does  not 
come  within  the  terms  or  operation  of  the  workmen's  compensation  act. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  February  9, 1918.    Affirmed. 

E.  C.  Wilcox,  Myrtle  Youngberg,  both  of  Anthony,  and  H.  C. 
Kirkendall,  of  Cherokee,  Okla.,  for  the  appellant. 

H.  O.  Davis,  and  Vernon  Day,  both  of  Anthony,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  In  this  action  the  plaintiff  seeks  to  recover 
under  the  workmen's  compensation  act.  The  city  of  Anthony 
demurred  to  the  plaintiffs  petition;  that  demurrer  was  sus- 
tained, and  the  plaintiff  appeals. 

The  petition  alleged,  in  substance,  that  the  plaintiff  was  em- 
ployed by  E.  M.  Eby,  a  contractor  who  was  building  a  sewer 
system  for  the  city  of  Anthony ;  that  while  the  plaintiff  was 
working  for  Eby  in  the  construction  of  the  sewer  system,  a 
ditch  caved  in  and  buried  a  number  of  other  workmen ;  that 
the  plaintiff  was  directed  by  the  foreman  in  charge  of  the  work 
to  remove  the  dirt  from  those  buried ;  that  while  the  plaintiff 
was  engaged  in  that  work,  the  walls  of  the  ditch  wherein  he 
was  working  suddenly  caved  in,  and  the  dirt,  boards,  and 
timber  closed  in  about  the  plaintiff  and  injured  him ;  and  that 
these  injuries  totally  incapacitated  him  for  work  during  a 
period  of  eight  weeks,  and  partially  incapacitated  him  for 
work  during  the  remainder  of  his  life. 

The  question  presented  by  the  demurrer  to  the  petition  has 
been  disposed  of  by  this  court.  In  Roberts  v.  City  of  Ottawa, 
101  Kan.  228, 165  Pac.  869,  this  court  said: 

"A  city  in  constructing  a  lateral  sewer,  while  exercising  its  proprietary 
power,  is  not  engaged  in  an  enterprise  involving  any  element  of  gain^or 
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profit  and  therefore  is  not  within  the  terms  or  operation  of  the  workmen's 
compensation  act."    (Syl.  1[  1.) 

"Under  the  rulings  referred  to  distinguishing  between  a  city's  govern- 
mental and  proprietary  powers,  the  building  of  the  lateral  sewer  in  ques- 
tion doubtless  comes  within  the  latter  rather  than  the  former.  But,  as 
pointed  out  in  the  Gray  case,  in  order  to  bring  the  city  within  the  statute 
this  proprietary  work  must  have  been  in  the  nature  of  a  business  or  trade 
involving  the  idea  of  profit  or  gain.  Certainly  the  construction  of  a 
lateral  sewer  to  be  paid  for  by  the  property  owners  of  a  given  sewer 
district  is  not  trade  or  business  in  the  sense  of  profit,  or  in  any  com- 
mercial sense."    (p.  230.) 

In  Gray  v.  Sedgwick  County,  101  Kan.  195, 165  Pac..  867,  the 
case  above  referred  to,  this  court  said : 

"The  general  purpose  of  the  workmen's  compensation  act  is  to  provide 
for  compensation  to  workmen  injured  in  hazardous  employments  carried 
on  for  the  purpose  of  business,  trade,  or  gain. 

"A  county  in  resurfacing  a  county  road  is  not  engaged  in  trade  or 
business  within  the  terms  or  operation  of  the  workmen's  compensation 
act     (Syl.) 

In  the  Gray  case,  the  plaintiff  was  injured  while  hauling 
gravel  for  use  on  the  county  road  in  Sedgwick  county,  which 
road  the  board  of  county  commissioners  and  the  county  en- 
gineer were  grading  and  surfacing. 

The  statute  und^r  which  the  plaintiff  seeks  to  recover,  sec- 
tion 5900  of  the  General  Statutes  of  1915,  in  part,  reads : 

"This  act  shall  apply  only  to  employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or  about  a  railway,  factory,  mine  or 
quarry,  electric,  building  or  engineering  work,  laundry,  natural  gas 
plant,  county  and  municipal  work,  and  all  employments  where  a  proc- 
ess requiring  the  use  of  any  dangerous  explosive  or  inflammable  mate- 
■  rials  is  carried  on,  which  is  conducted  for  the  purpose  of  business,  trade 
or  gain.     .      .      ." 

A  sewer  is  neither  constructed  nor  operated  by  a  city  for 
the  purpose  of  business,  trade,  or  gain.  Sewers  are  paid  for 
by  taxation.  In  operating  sewers,  there  is  no  sale  or  purchase 
of  any  property  or  commodity ;  neither  is  there  any  trade  nor 
gain.  In  constructing  sewers,  cities,  in  their  corporate  capac- 
ity, do  not  engage  in  trade  within  the  meaning  of  the  work- 
men's compensation  act,  and  do  not  receive  any  gain  or  profit. 

To  come  within  the  operation  of  the  workmen's  compensa- 
tion act,  a  workman  must  be  employed  in  one  of  the  various 
classes  of  enterprises  named  in  the  statute,  and  that  enterprise 
must  be  conducted  for  the  purpose  of  business,  trade,  or  gain. 
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The  city  did  not  come  within  the  provisions  of  the  work- 
men's compensation  act.  The  plaintiff's  petition  did  not  state 
a  cause  of  action  against  the  city.  The  demurrer  to  the  peti- 
tion was  properly  sustained,  and  the  judgment  is  affirmed. 


No.  21,315. 

Jesse  S.  Colder  et  al.,  Appellants,  v.  William  L.  Colder  et  al., 

Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Gift — Execution  of  Deed — Undue  Influence — Evidence,  Evidence  re- 
lating to  the  validity  of  a  deed  to  a  farm  examined,  and  held  sufficient 
to  show  that  the  deed  was  a  lawful  gift,  that  the  g^rantor  acted  intelli- 
gently, independently,  and  of  her  own  volition,  and  free  from  undue 
influence  on  the  part  of  the  grantee. 

2.  Same — Incompetent  Witness — Deposition  Taken  by  Opposite  Party — 
Incompetency  Waived.  Where  the  plaintiffs  take  the  deposition  of  the 
defendant  g^rantee  of  a  deed  which  is  assailed  on  the  g^rounds  that  the 
grantor  was  mentally  incompetent  to  make  it  and  that  she*  had  made  it 
through  the  undue  influence  of  the  grantee,  and  where  such  deposition 
is  flled  in  court  by  the  plaintiffs,  but  not  offered  in  evidence  by  them, 
the  taking  of  defendant's  deposition  by  the  plaintiffs  is  a  waiver  of 
objections  to  his  testimony,  and  the  deposition  may  properly  be  read 
in  evidence  on  behalf  of  the  defendant  grantee. 

Appeal  from  Osage  district  court;  Robert  C.  Heizer,  judge. 
Opinion  filed  February  9, 1918.    Affirmed. 

/.  T.  Pringle,  of  Burlingame,  and  Seymour  S.  Sidner,  of 
Fremont,  Neb.,  for  the  appellants. 

A.  B.  Crum,  of  Lyndon,  and  Henry  M.  Kidder,  of  Fremont, 
Neb.,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  to  set  aside  a  deed  to  a  farm 
on  the  ground  th^t  at  the  time  of  its  execution  the  plaintiff  was 
mentally  incompetent,  and  that  the  deed  was  procured  through 
the  undue  influence  of  the  grantee.  The  defendant,  William  L. 
Colder,  prevailed. 

The  errors  assigned  are  that  the  judgment  was  contrary 
to  the  evidence,  and  that  the  testimony  of  the  grantee  should 
not  have  been  admitted. 
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Touching  the  first  of  these  propositions,  it  cannot  be  said 
that  the  judgment  was  not  sustained  by  the  evidence.  Most  of 
the  evidence  was  in  the  form  of  depositions,  and  a  considerable 
part  of  it  not  only  failed  to  show  mental  incompetency  on  the 
part  of  the  grantor  and  failed  to  show  undue  influence  on  the 
part  of  the  grantee,  but  did  tend  to  show  that  the  grantor  acted 
intelligently,  independently,  and  without  constraint  or  in- 
fluence of  any  sort  on  the  part  of  the  grantee — except  what 
might  be  inferred  from  his  kindness  in  opening  his  home  to 
her  in  the  loneliness  and  growing  physical  infirmities  of  the  last 
few  months  of  her  life.  Even  applying  the  rule  that  one  who 
receives  a  large  gift  from  an  elderly  and  feeble  person,  and 
who  stands  in  an  intimate  or  fiduciary  relation  to  such  person, 
must  shoulder  the  burden  of  showing  that  the  gift  was  volun- 
tary and  without  constraint  or  undue  influence,  and  that  the 
donor  of  the  gift  was  of  sound  mind  and  knew  and  understood 
what  she  was  about,  a  considerable  portion  of  the  evidence 
met  such  requirements.  All  that  was  adduced  to  the  contrarj^ 
— giving  it  the  largest  credence — amounted  to  little  more  than 
to  show  that  during  the  last  year  or  two  of  the  grantor's  life 
she  became  negligent  in  her  attire,  and  that  she  was  inclined  to 
be  forgetful  and  frequently  repeated  herself  in  conversations. 

On  the  second  ground  of  error,  that  the  defendant  grantee's 
evidence  should  not  have  been  admitted,  his  testimony  was  in 
the  form  of  a  deposition  taken  by  the  plaintiffs  and  filed  by 
them ;  and,  of  course,  the  defendant  could  introduce  it,  although 
the  plaintiffs  refrained  from  using  it.  (Rucker  v.  Reid,  36 
Kan.  468,.  13  Pac.  741;  Hale  &  Bro.  v.  Gibbs,  43  Iowa,  380; 
Little  V.  Edwards,  69  Md.  499 ;  Byers  v.  Orensstein,  42  Minn. 
386;13Cyc.  979,  980.) 

The  taking  of  depositions  is  not  a  mere  fishing  excursion, 
nor  is  it  authorized  for  the  mere  purpose  of  prying  into  the 
defense  of  an  adversary  who  is  disqualified  as  a  witness  in  his 
own  behalf.  When  plaintiffs  called  Golder  as  their  witness  and 
examined  him  under  oath,  and  filed  his  deposition  in  court,  they 
thereby  waived  all  proper  objections  as  to  Golder's  competency 
to  give  the  evidence.  (Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560 ; 
Rice  V.  WaddUl,  168  Mo.  99 ;  Thomas  v.  Irvin,  Adm'r,  90  Tenn. 
512.) 

Affirmed. 


Digitized  by 


Google 


488  SUPREME  COURT  OF  KANSAS. 

Park  Association  v.  City  of  Hutchinson. 


No.  21,316. 

The  Riverside  Park  Association,  Appellee,  v.  The  City  of 
Hutchinson  et  al.,  Appellants. 

SYLLABUS    BY    THE    COURT. 

Paving — Special  Assessments — Injunction — Limitation  of  Actions.  The 
statutory  limitation  that  an  action  cannot  be  maintained  to  enjoin  or 
contest  a  special  assessment  for  the  improvement  of  a  street,  unless  it 
is  besrun  within  thirty  days  after  the  amount  due  on  each  lot  or  piece 
of  ground  assessed  is  ascertained  (Gen.  Stat.  1915,  §  1217),  applies  to 
invalidity  as  well  as  irregrularity  in  the  proceedings,  including  objec- 
tions that  the  taxing  district  extends  over  too  much  ground,  and  also 
where  the  land  assessed  included  abutting  ground  not  platted,  and  also 
lots  and  blocks  lying  beyond  the  unplatted  part  which  did  not  abut  on 
the  improved  street.  Invalid  proceedings  of  the  kind  named,  which 
would  defeat  an  assessment  if  attacked  in  time,  are  not  open  to  attack 
if  the  time  limit  has  expired. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  February  9,  1918,    Reversed. 

Walter  F.  Jones,  of  Hutchinson,  for  the  appellants. 
E.  T.  Foote,  of  Hutchinson,  for  the  appellee. 

The  opinion  of  the  court  w^as  delivered  by 

Johnston,  C.  J. :  This  was  a  suit  to  enjoin  the  collection  of 
a  paving  tax  assessed  upon  plaintiffs  property.  On  July  6, 
1915,  the  city  of  Hutchinson  passed  an  ordinance  providing 
for  the  paving  of  South  Main  street  from  the  south  line  of 
Avenue  F  to  the  Arkansas  river.  The  following  plat  shows 
the  portion  of  the  street  in  question  and  the  situation  of  the 
surrounding  properties : 
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A  A  —  End  of  completed 
pavement.  Horizontal  lines 
denote  uncompleted  pavement 
to  be  paid  for  by  city. 

Perpendicular  lines  denote 
pavement  to  be  paid  for  by 
county  as  an  approach  to 
new  bridge. 
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On  July  30,  1915,  a  contract  was  made  for  the  paving,  and, 
as  first  drawn  up,  it  provided  for  the  paving  to  extend  to  the 
river,  but  it  was  afterward  changed  (and  according  to  the 
testimony  of  the  city  clerk,  without  authority  for  the  change) 
to  read,  from  Avenue  F  to  the  south  line  of  Riverside  addition 
and  Handy's  addition.  On  November  17,  1915,  appraisers  ap- 
pointed by  the  city  commissioners  made  an  appraisement  of 
lots  275  to  285  in  Riverside  addition  and  lots  276  to  288  in 
Randy's  addition,  but  nothing  south  of  that  was  included  in  the 
report.  On  November  26,  1915,  the  city  eonmiissioners,  acting 
as  a  board  of  equalization,  made  some  changes  in  the  ap- 
praisers' report,  ahd  then  also  included  an  assessment  of  lots 
20  to  32  in  Dixon*s  addition,  tract  A,  tract  C,  and  Belle  Dixon 
tract;  and  in  an  ordinance  published  February  17,  1916,  the 
assessment  for  all  of  the  lots  and  tracts  mentioned  was  made. 
Plaintiff  is  the  owner  of  lots  23  to  32  and  tracts  C  and  D  in 
Dixon's  addition,  and  taxes  upon  this  property,  except  tract 
D,  were  certified  by  the  city  clerk  upon  the  roll,  to  be  collected. 
Plaintiff's  action  to  enjoin  its  collection  was  brought  December 
11,  1916. 

The  pavement  was  completed  as  far  as  the  point  where  the 
horizontal  lines  are  shown  on  the  plat,  awaiting  the  completion 
of  a  new  bridge  by  the  county.  The  pavement  on  the  approach 
to  the  bridge,  indicated  on  the  plat  by  the  vertical  lines,  is  to 
be  paid  for  by  the  county. 

The  injunction  prayed  for  was  granted  as  to  lots  23  to  32  in 
Dixon's  addition.    The  defendants  appeal. 

The  only  question  we  need  to  consider  is  one  of  limitation 
on  the  right  of  plaintiff  to  enjoin  or  contest  the  levy  of  the 
special  assessment.  Under  a  statutory  provision,  the  right 
to  enjoin  or  contest  such  a  levy  can  be  exercised  only  within 
thirty  days  after  the  assessment  is  ascertained.  (Gen.  Stat. 
1915,  §  1217.)  Plaintiff  did  not  commence  this  action  until 
ten  months  after  the  assessment  had  been  ascertained.  It  is 
insisted  by  the  plaintiff  that  the  city  acted  without  authority 
in  that  it  assessed  property  not  adjoining  the  street  to  be  im- 
proved, and  also  that  the  assessment  attempted  was  not  made 
in  the  manner  prescribed  by  law.  The  bar  of  the  statute  ap- 
plies even  if  the  defendants  acted  without  authority  in  the  in- 
clusion of  property  that  was  not  subject  to  assessment.    It  has 
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already  been  determined  that  the  thirty-day  limitation  applies 
to  void  assessments  as  well  as  to  irregrular  ones.  (City  of 
Topeka  v.  Gage,  44  Kan.  87,  24  Pac.  82.)  In  Rockwell  v. 
Junction  City,  92  Kan.  513,  141  Pac.  299,  and  the  same  case 
on  rehearing,  93  Kan.  1,  142  Pac.  268,  it  was  ruled  that  the 
limitation  in  question  cuts  off  all  defenses  of  every  kind  and 
character,  including  assessments  fraudulently  made  and  those 
which  were  made  without  jurisdiction  or  authority.  That 
holding  has  been  followed  and  approved  in  Railway  Co.  v.  City 
of  Chanute,  95  Kan.  161,  147  Pac.  886;  Arment  v.  Dodge  City, 
97  Kan.  94,  154  Pac.  219;  WyaTvdotte  County  v.  Haskell,  97 
Kan.  304,  154  Pac.  1029.  No  more  reason  can  be  found  for 
excepting  from  the  limitation  a  defense  that  the  assessment 
is  invalid  because  of  including  platted  and  unplatted  land  or 
land  extending  too  far  from  the  improved  street  than  there 
was  for  excepting  a  defense  that  the  assessment  was  fraudu- 
lent and  void.  The  legislature  manifestly  intended  to  bar  an 
action  for  every  defect,  whether  it  be  for  irregularity  or  in- 
validity, if  not  begun  within  the  prescribed  time.  Within 
that  time  the  plaintiff  might  have  contested  the  right  of  the 
city  commissioners  to  make  an  assessment  on  property  which 
the  appraisers  had  not  included  in  their  report,  and  also 
where  the  taxing  district  had  extended  beyond  the  legal 
limits.  The  intention  of  the  legislature  was,  that  public  im- 
provements should  not  be  long  delayed  by  contests  of  this 
character,  nor  the  assessment  proceedings  interrupted  by  be- 
lated litigation;  and  so,  property  owners  who  propose  to 
challenge  an  assessment  for  any  kind  of  defect  are  required 
to  do  so  promptly,  or  not  at  all.  The  validity  of  such  a  law 
is  beyond  question. 

It  follows  that  the  judgment  must  be  reversed  and  the  cause 
remanded  with  instructions  to  enter  judgment  for  the  de- 
fendants. 
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Hover  v.  McNeill. 


No.  21,320. 

H.  D.  Hover,  Appellant,  v.  D.  S.  McNeill  and  Alice 
McNeill,  Appellees. 

SYLLABUS  BY  THE  COURT. 

Oil  and  Gas  Lease — No  Ccniveyance  of  Real  Estate,  The  provisions  of 
an  oil  and  gas  lease  examined,  and  held  the  instrument  did  not  (^>erate 
to  sever  and  convey,  as  real  estate,  subsurface  mineral  deposits. 

Appeal  from  Greenwood  district  court;  Allison  T.  Ayres, 
judge.    Opinion  filed  February  9,  1918.    Reversed. 

Howard  J.  Hodgson;  of  Eureka,  for  the  appellant. 
B.  R.  Leydig,  and  K.  M.  Geddes,  both  of  El  Dorado,  for  the 
appellees. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  to  establish  an  oil  and  gas 
lease.  The  plaintiff  was  defeated  on  the  ground  that  the  in- 
strument under  which  he  claimed  was  a  deed  of  mineral  in 
place,  which  had  not  been  recorded  or  returned  for  taxes.  The 
plaintiff  appeals. 

The  lease  reads  as  follows : 

"OIL  AND  GAS  LEASE. 

"In  consideration  of  the  sum  of  one  dollar  and  of  the  covenants  and 
agreements  hereinafter  contained,  D.  S.  McNeill  and  Alice  McNeill,  his 
wife,  first  parties,  hereby  grant  unto  H.  D.  Hover,  second  party,  success- 
ors and  assigns,  all  the  oil,  gas  and  minerals  in  and  under  the  following 
described  premises,  together  with  the  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  or  operating  for  oil,  gras  or  minerals,  to  erect, 
maintain  and  remove  all  buildings,  structures,  pipes,  pipe  lines  and  ma- 
chinery necessary  for  the  production  and  transportation  of  oil,  gas  or 
minerals.  Provided:  That  the  first  party  shall  have  the  right  to  use 
said  premises  for  farming  purposes,  except  such  part  as  is  actually 
occupied  by  second  party,  namely,  a  lot  of  land  [description]. 

"The  above  ^ant  was  mdde  on  the  following  terms : 

"Ist.  Second  party  agrees  to  begin  drilling  a  well  on  said  premises 
within  six  months  from  this  date,  or  thereafter  pay  the  first  party  cme 
dollar  per  acre  annually  until  the  said  well  is  drilled,  or  the  property 
hereby  granted  is  conveyed  to  the  first  party.  Rental  payable  quarterly 
in  advance. 

"2nd.  Should  oil  be  found  in  paying  quantities  upon  the  premises, 
second  party  a^ees  to  deliver  to  the  first  party  in  tanks  or  in  pipe  line 
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with  which  it  may  connect  with  the  well  or  wells,  the  one-eighth  part  of 
all  the  oil  produced  and  saved  from  said  premises. 

"3rd.  Should  gas  be  found,  the  second  party  agrees  to  pay  the  first 
party  one  hundred  dollars  annually  for  every  well  from  which  gas  is  used 
off  the  premises.  • 

"4th.  First  party  shall  be  entitled  to  enough  gas  free  of  cost  to  heat 
and  light  one  residence  on,  said  premises  as  long  as  the  second  party  shall 
use  gas  from  said  premised  under  this  contract,  but  shall  lay  and  main- 
tain the  service  pipes  at  his  own  expense,  and  use  said  gas  at  his  own 
risk.  The  said  party  of  the  second  part  further  to  have  the  privilege  of 
excavating  for  water  and  use  of  sufficient  water,  gas  and  oil  from  the 
premises  herein  leased  to  run  the  necessary  engines  for  the  prosecution 
of  said  business  without  cost  to  said  second  party. 

"6th.  Second  party  shall  bury,  when  requested  to  do  so  by  first  party, 
all  the  gas  and  oil  lines  used  to  conduct  gas  or  oil  off  said  premises  and 
pay  all  damages  to  timber  and  crops  by  reason  of  the  burying,  repairing 
or  removal  of  lines  of  pipe  over  said  premises. 

"6th.  No  well  shall  be  drilled  nearer  than  200  feet  to  any  building  on 
said  premises. 

"7th.  Second  party  may  at  any  time  remove  all  his  property  and 
reconvey  the  premises  hereby  granted,  and  thereupon  this  instrument 
shall  be  null  and  void. 

"8th.  A  deposit  to  the  credit  of  the  lessor  in  Eureka  Bank,  Eureka, 
Kan.,  to  the  amount  of  any  of  the  money  payments  herein  provided 
for,  shall  be  a  payment  under  the  terms  of  this  lease. 

"9th.  It  is  agreed  that  this  lease  shall  remain  in  force  for  the  term 
of  ten  years  from  this  dfite,  and  as  long  thereafter  as  oil  and  gas,  or 
either  of  them,  is  found  upon  said  land  by  party  of  the  second  part, 
their  successors  or  assigns. 

"10th.  It  is  further  agreed  that  the  lessee,  or  assigns,  may  surrender 
any  part  of  the  above  security  and  pay  rental  only  on  the  number  of 
acres  not  surrendered. 

11th.  It  is  further  agreed  that  if  party  of  the  second  part  fails  to 
comply  with  the  terms  of  this  lease,  this  lease  becomes  null  and  void  and 
reverts  back  to  party  of  the  first  part,  and  shall  be  released  from  record 
without  cost  to  party  of  the  first  part." 

The  statute  applies  to  cases  in  which  subsurface  minerals 
are  in  legal  contemplation  severed  from  the  earth  in  which 
they  are  contained  and  vested  in  one  owner,  while  the  re- 
mainder of  the  real  estate  is  vested  in  fee  in  another  owner. 
(Gen.  Stat.  1915,  §  11280.)  The  question  is,  Does  the  lease 
effect  such  a  severance?  The  court  is  of  the  opinion  it  does 
not. 

The  provisions  of  the  instrument  which  indicate  an  inten- 
tion to  convey  mineral  deposits  or  strata  are  the  grant  of  all 
the  minerals  mentioned,  and  the  provisions  for  reconveyance 
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in  paragraphs  1  and  7.  Use  of  the  word  "grant,"  however, 
is  quite  inconclusive.  The  term  was  appropriate  to  confer 
the  right  to  enter,  occupy,  explore,  and  operate,  and  was  ap- 
propriate to  confer  title  to  personal  property — oil  or  gas  pro- 
duced and  severed.  (2  Blackstone's  Commentaries  440,  441.) 
The  provisions  for  reconveyance  are  compatible  with  the  no- 
tion of  release  specifically  provided  for  in  paragraph  11. 

The  provisions  of  paragraphs  9  and  10  are  quite  inconsist- 
ent with  the  notion  of  a  conveyance  of  real  estate.  By  para- 
graph 9  the  instrument  is  made  a  simple  term  lease  for  ex- 
ploration and  production — ^ten  years,  and  as  much  longer  as 
oil  and  gas  are  found.  By  paragraph  10  a  simple  surrender 
operates  to  relieve  from  payment  of  rent  for  any  portion  of 
the  tract.  Paragraph  11  carries  out  the  thought  of  the  two 
preceding  paragraphs,  and  provides  for  forfeiture  and  re- 
lease. 

It  is  suggested  that  the  district  court  was  of  the  opinion  the 
instrument  closely  resembled  the  one  which  was  held  to  oper- 
ate as  a  conveyance  of  real  estate  in  the  case  of  Crds  Co.  v. 
OH  Co.,  83  Kan.  136,  109  Pac.  1002.  The  instrument  in  the 
case  referred  to  not  only  granted,  but  conveyed  and  warranted 
the  premises  described.  The  conveyance  was  extended  to 
heirs  as  well  as  successors  and  assigns.  The  instrument  made 
a  characteristic  reservation,  and  reconveyance  was  the  only 
method  provided  for  devesting  the  title  of  the  grantee.  Pro- 
visions similar  to  those  contained  in  the  last  three  paragraphs 
of  the  instrument  here  involved  were  not  inserted. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  with  direction  to  enter  judgment  for  the  plaintiff. 
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No.  21,324. 

W.  E.  White,  Appellant,  v.  The  City  of  Kansas  City, 

Appellee. 

SYLLABUS  BY  THE  COURT.      , 

Highways — Heavy  Vehicles — Duty  to  Plank  Bridges  and  Culverts — 
Statute  Applies  to  Horse-drawn  Wagons,  A  purpose  to  le^slate 
concerning  horse-drawn  wagons,  as  well  as  automobiles,  is  shown  by 
the  amendment  of  a  statute  requiring  certain  precautions  in  crossing 
a  bridge,  the  relation  of  the  two  acts  being  indicated  by  the  following 
reprint,  in  which  omitted  words  are  enclosed  in  brackets,  ^ and  added 
words  are  italicised: 

"That  all  persons  owning,  controlling,  operating,  or  managing 
steam  or  gasoline  threshing-machines,  sawmills,  [or  steam]  traction 
engines  or  transfer  wagons  or  vehicles  of  any  kind  used  for  the  trans- 
portation  or  distribution  of  oil  or  other  merchandise  or  commodity  and 
[in]  moving  the  same  over  the  public  highway  are  required  to  lay 
down  planks  not  less  than  one  foot  wide,  three  inches  in  thickness, 
and  of  sufficient  length,  on  the  floor  of  all  bridges  and  culverts.  situate<£ 
on  the  public  highway,  while  crossing  the  same,  for  the  wheels  of  said 
engine [s]  of  any  kind  to  run  on  while  crossing  such  bridge  or  culvert; 
Provided,  That  this  section  shall  not  apply  to  any  machine  or  engine 
not  exceeding  [one]  three  tons  in  weight.  .     ." 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  Ed- 
ward L.  Fisher,  judge.  Opinion  filed  February  9,  1918. 
Affirmed. 

James  L.  Hogin,  and  Roy  R.  Hubbard,  both  of  Kansas  City, 
for  the  appellant. 

H.  J.  Smith,  Lee  Jvdy,  and  Thomas  M.  Van  Cleave,  all  of 
Kansas  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

IVlASON,  J.:  W.  E.  White,  while  hauling  rock  in  a  horse- 
drawn  wagon,  wa&  injured  by  the  giving  way  of  a  bridge  in 
Kansas  City,  Kan.  He  brought  an  action  against  the  city.  A 
demurrer  to  his  evidence  was  sustained,  and  he  appeals. 

The  wagon  used  by  the  plaintiff  weighed  1,800  pounds  and 
carried  a  load  of  5,200  to  5,500  pounds.  He  had  not  laid  down 
planks  for  the  wheels  to  run  on  while  crossing  the  bridge.  The 
case  turns  upon  the  question  whether  the  law  requiring  that 
to  be  done  in  the  case  of  loads  weighing  more  than  three 
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tons  applies  to  horse-drawn  vehicles,  or  is  limited  to  those 
moved  by  mechanical  power.  The  first  legislation  on  the  sub- 
ject was  enacted  in  1886.  (Gen.  Stat.  1909,  §  7317.)  The 
statute  in  effect  at  the  time  of  the  injury  was  passed  in  1911. 
It  was  not  in  form  an  express  amendment  of  the  earlier  one ; 
but  in  the  course  of  a  general  revision  of  the  road  law,  the 
section  cited  was  repealed  and  a  new  one  inserted  which 
was  obviously  based  upon  it,  the  practical  effect  being  to 
amend  rather  than  to  repeal  it.  (Gen.  Stat.  1915,  §  8799.) 
The  relation  of  the  two  sections  is  shown  by  the  following 
reprint,  in  which  words  used  in  the  original  act  but  omitted 
from  the  amendment  are  inclosed  in  brackets,  and  words 
added  by  the  new  act  are  italicised : 

"That  all  persons  owning,  controlling,  operating  or  managring  steam 
or  gasoline  threshing-machines,  sawmills,  [or  steam]  traction  engrines  or 
transfer  tvagons  or  vehicles  of  any  kind  used  for  the  transportation  or 
distribution  of  oil  or  other  merchandise  or  commodity  and  [in]  moving 
the  same  over  the  public  highway  are  required  to  lay  down  planks  not 
less  than  one  foot  wide,  three  inches  in  thickness,  and  of  sufficient  length, 
on  the  floor  of  all  bridges  and  culverts  situated  on  the  public  highway, 
while  crossing  the  same,  for  the  wheels  of  said  engine[s]  of  any  kind  to 
run  on  while  crossing  such  bridge  or  culveift;  Provided,  That  this  section 
shall  not  apply  to  any  machine  or  engine  not  exceeding  [one]  three  tons 
in  weight.  Provided  further.  That  no  person,  firm  or  corporation  seeking 
to  recover  da/mages  against  any  city,  township  or  county  under  the  pro- 
visums  of  this  section,  shall  secure  a  judgment  therein,  unless  the  jury 
shall  find  that  sux^h  person,  firm  or  corporation  had  before  receiving  the 
injury  complained  of,  complied  with  the  provisions  of  this  section." 

The  addition  of  "gasoline"  to  the  enumeration  of  the  kinds 
of  threshing-machines  referred  to  was  almost  a  matter  of 
course  in  view  of  the  extended  use  of  the  gasoline  engine. 
The  word  "steam"  as  it  appeared  the  second  time  in  the  ori- 
ginal section  was  obviously  omitted  in  the  revision  on  the 
theory  that  it  was  superfluous,  possibly  because  the  prior 
phrase  "steam  or  gasoline"  was  regarded  as  qualifying  saw- 
mills and  traction  engines  as  well  as  threshing-machines,  but 
more  probably  because  such  a  qualification  was  deemed  un- 
necessary in  referring  to  vehicles  which  by  their  very  nature 
are  self-propelled.  The  important  and  doubtful  question  is 
as  to  the  intention  indicated  by  adding  to  the  list  of  vehicles 
covered  by  the  act  the  clause  "or  transfer  wagons  or  vehicles 
[of  any  kind]  used  for  the  transportation  or  distribution  of 
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oil  or  other  merchandise  or  commodity."  The  city  maintains 
that  the  purpose  was  to  extend  the  application  of  the  law  to 
all  vehicles  used  for  carrying  goods  (as  distinguished  from 
passengers),  whether  driven  by  mechanical  power  or  drawn 
by  horses.  The  plaintiff  contends  that  the  object  was  to  in- 
clude only  goods-carrying  vehicles  which  were  operated  by 
steam  or  gasoline.  To  this  court  it  seems  (as  it  evidently  did 
to  the  trial  court)  that  the  insertion  of  the  new  clause  in  the 
existing  statute  (for  that  is  what  the  action  of  the  legislature 
amounted  to)  naturally  suggests  a  purpose  to  make  the  stat- 
ute, which  had  formerly  applied  only  to  threshing-machines, 
sawmills,  and  traction  engines,  cover  also  all  vehicles  carrying 
goods,  irrespective  of  the  means  by  which  they  are  propelled. 
That  interpretation  therefore  should  prevail,  unless  some 
specific  and  sufficient  reason  exists  to  the  contrary. 

The  plaintiff  insists  that  the  words  "steam  or  gasoline" 
should  be  regarded  as  limiting  "transfer  wagons  and  vehi- 
cles," as  well  as  "threshing-machines,"  because  such  is  the 
proper  construction  of  the  language  used,  according  to  the 
rules  of  grammar,  and  also  because  by  the  rules  of  associated 
words  and  of  "ejusdem  generis''  the  terms  added  to  the  orig- 
inal list  of  vehicles  should  be  regarded  as  relating  only  to 
articles  of  the  same  general  character  as  those  previously 
named.  Neither  ground  impresses  us  as  well  founded.  Gram- 
matically the  language  appears  open  to  either  construction, 
but  the  added  terms  seem  so  specific  as  to  render  the  other 
tests  inapplicable.  While  in  many  connections  the  word 
"wagon"  might  be  construed  is  including  automobiles,  it  seems 
unlikely  that  in  framing  legislation  in  1911,  the  draftsman  of 
a  bill  would  have  used  the  phrase  "transfer  wagons"  if  he  had 
had  in  mind  only  automobiles;  in  that  case  he  would  more 
naturally  have  written  "motor  trucks,"  or  used  some  equiva- 
lent expression.  It  is  suggested  that  a  sufficient  reason  for 
regulating  the  crossing  of  a  bridge  by  an  automobile,  while 
leaving  the  passage  free  to  a  horse-drawn  wagon  of  equal 
weight,  can  be  found  in  the  fact  that  the  wheel  base  of  the 
former  is  shorter  than  the  distance  from  the  heads  of  a  team 
of  horses  to  the  rear  wheels  of  a  wagon  they  are  drawing,  and 
the  load  on  a  motor  truck  is  so  distributed  as  to  increase  the 
stress.    Granting  that  this  may  be  so,  we  do  not  find  in  the 
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language  used  a  purpose  to  make  such  a  distinction.  The  ob- 
ject of  the  legislature  appears  to  us  to  have  been  to  extend 
the  statute  so  as  to  reach  all  vehicles  the  weight  of  which  was 
at  all  likely  to  exceed  the  newly  fixed  weight  of  three  tons, 
pleasure  and  passenger  vehicles  being  excluded  doubtless 
upon  the  theory  they  would  seldom  or  never  pass  that  limit. 

It  is  suggested  that  if  it  had  been  the  purpose  of  the  legisla- 
ture in  amending  the  law  to  make  it  applicable  to  horse-drawn 
vehicles,  a  change  would  have  been  made  in  the  expressions 
"for  the  wheels  of  said  engines  of  any  kind  to  run  on,"  and 
"this  section  shall  not  apply  to  any  machine  or  engine  not  ex- 
ceeding three  tons  in  weight."  To  have  made  the  language 
quoted  entirely  appropriate  it  would  doubtless  have  been 
better  to  have  changed  it  even  if  only  automobiles  had  been  in 
contemplation,  for  "engines"  and  "machines"  are  not  words 
naturally  suggesting  even  motor  trucks.  Where  the  subjects 
referred  to  in  a  piece  of  legislation  have  once  been  fully 
enumerated,  the  omission  of  some  of  them  from  a  subsequent 
list  is  readily  regarded  as  inadvertent,  and  "the  last  enumera- 
tion may  be  extended  by  construction  to  correspond  with  the 
one  first  made."  (Landrum  v.  Flannigan,  60  Kan.  436,  439, 
56  Pac.  753.) 

By  a  separate  section  a  violation  of  the  provisions  of  the 
section  already  referred  to  is  made  a  misdemeanor.  (Oen. 
Stat.  1915,  §  8801.)  It  is  argued  that  the  statute  being  penal 
should  be  strictly  construed.  Nowithstanding  the  penalty, 
the  purpose  of  interpretation  is  to  arrive  at  the  real  intention 
of  the  legislature  (36  Cyc.  1183-1185),  and  we  regard  that 
as  reasonably  clear. 

The  section  of  the  statute  (Gen.  Stat.  1915,  §  8800)  im- 
mediately following  that  under  consideration  imposes  upon 
persons  operating  steam  traction  engines  certain  duties  re- 
lating to  their  conduct  while  passing  other  vehicles.  It  is 
argued  that  the  general  subject  of  these  sections  and  the  next 
is  the  regulation  of  motor  vehicles,  and  that  they  should  be  con- 
strued as  parts  of  a  general  plan  having  that  purpose.  If  that 
were  true  of  the  original  enactment,  the  amendment  referred 
to  deprives  the  argument  of  most  of  its  force. 

The  legislature  at  its  last  session  replaced  the  section  we 
have  been  considering  by  a  new  one  (Laws  1917,  ch.  80,  §  29) 


Digitized  by 


Google 


Vol.102.  JANUARY  term,  1918.  499 

The  State,  ex  reL,  v.  Woods. 

the  application  of  which  is  limited  to  persons  operating  "a 
steam  or  gasoline  threshing  engine,  sawmill  engine,  or  trac- 
tion engine.''  The  plaintiff  considers  this  an  indication  that 
the  purpose  from  the  first  has  been  to  confine  the  application 
of  the  statute  to  motor  vehicles.  A  legislative  interpretation 
does  not  operate  retroactively — at  least  not  with  controlling 
force.  But  we  regard  this  new  statute  as  evidencing  a  change 
of  policy  rather  than  an  attempt  to  declare  the  meaning  of  an 
existing  law. 
The  judgment  is  affirmed. 


No.  21,374. 

The  State  of  Kansas,  ex  rel.  Blanche  Carmons,  Appellant, 
V.  Robert  L.  Woods,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Illegitimate  Chiu>-— Presumption  of  DcfendanVs  Innocence — In- 
struction. In  a  bastardy  proceeding,  the  intruction  given  to  the  jury 
that  "the  law  presumes  morality  and  uprightness  until  the  contrary 
is  made  to  appear  from  the  evidence,  and  you  are  instructed  that 
defendant  in  this  case  is  presumed  to  be  innocent  of  the  charge  made 
against  him  and  that  presumption  remains  with  him  through  all  stages 
of  the  trial  and  until  overcome  by  the  evidence  of  the  state  by  a 
preponderance  of  the  credible  evidence,"  is  held  not  erroneous. 

2.  Evidence — Not  Directly  Contradicted — Province  of  Jury,  A  jury  is 
not  warranted  in  arbitrarily  or  capriciously  rejecting  the  testimony 
of  a  witness,  but  neither  are  they  required  to  accept  and  give  effect  to 
testimony  which  they  find  to  be  unreliable,  although  it  may  be  un- 
contradicted. 

Appeal  from  Chase  district  court;  William  C.  Harris, 
judge.    Opinion  filed  February  9,  1918.    Affirmed. 

W.  H.  Carpenter,  of  Marion,  for  the  appellant. 
R.  M.  Hamer,  and  H.  E.  Ganse,  both  of  Emporia,  for  the 
appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  In  a  complaint  filed  by  Blanche  Cannons, 
she  charged  Robert  L.  Woods  with  the  paternity  of  her  child. 
A  trial  before  a  jury  was  had,  and  a  finding  was  made  by  the 
jury  and  approved  by  the  court  that  the  defendant  was  not  the 
father  of  the  bastard  child. 

On  appeal  complaint  is  made  of  an  instruction  that — 

"The  law  presume?  morality  and  uprightness  until  the  contrary  is 
made  to  appear  from  the  evidence,  and  you  are  instructed  that  defendant 
in  this  case  is  presumed  to  be  innocent  of  the  charge  made  against  him 
and  that  presumption  remains  with  him  through  all  stages  of  the  trial 
and  until  overcome  by  the  .evidence  of  the  state  by  a  preponderance  of 
the  credible  evidence." 

It  is  contended  that,  as  the  proceedings  in  a  prosecution  for 
bastardy  are  governed  by  rules  regulating  civil  actions,  there 
was  no  room  for  a  presumption  of  innocence  or  good  conduct, 
nor  any  justification  for  giving  the  instruction.  In  civil  ac- 
tions for  wrong  or  fraud  the  party  charged  may  ordinarily 
rest  on  the  presumption  of  good  faith  and  good  conduct  until 
something  to  the  contrary  is  shown.  In  Baughman,  Sheriff,  t\ 
Penn,  33  Kan.  504,  6  Pac.  890,  it  was  held  that  "  'the  law  pre- 
sumes, in  the  absence  of  evidence  to  the  contrary,  that  the  bus- 
iness transactions  of  every  man  are  done  in  good  faith  and  for 
an  honest  purpose.'  "  (p.  508.)  Where  it  was  claimed  that  a 
railroad  company  had  wrongfully  built  a  railroad  through  the 
Indian  Territory  without  right  or  license,  it  was  held  that 
there  is  no  presumption  that  a  party  is  a  wrongdoer,  but,  in 
the  absence  of  a  contrary  showing,  ihe  presumption  is  the 
reverse  of  that.  (Speer  v.  M.  K.  &  T.  Rly.  Co.,  23  Kan.  571.) 
In  an  action  to  recover  on  a  promissory  note  properly  indorsed 
the  law  presumes,  in  the  absence  of  evidence  to  the  contrary, 
that  the  holder  has  acquired  it  honestly,  and  that  it  was  trans- 
ferred to  him  before  due  and  for  value.  (Ecton  v.  Harlan,  20 
Kan.  452.)  Many  other  cases  might  be  cited  to  the  efl^ect 
that  honesty  and  good  conduct  are  to  be  presumed,  both  as  to 
public  officers  and  private  persons,  where  there  is  no  evidence 
to  the  contrary.  In  ordinary  negligence  cases  the  rule  is  that 
the  burden  is  upon  the  plaintiff  to  prove  the  negligence  alleged, 
which  is  only  a  negative  expression  of  the  rule  that  the  de- 
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fendant  is  presumed  to  be  free  from  negligence  until  a  show- 
ing to  the  contrary  is  made.  However,  we  have  an  authority 
more  directly  in  point  than  any  of  those  cited.  In  a  bastardy 
proceeding  it  was  said : 

''The  law  presumes  morality  and  uprightness  of  conduct  until  the 
contrary  is  established,  and  it  is  not  error  to  instruct  the  jury  trying  an 
action  for  bastardy,  in  which  the  defendant  denies  the  charge,  that  the 
defendant  is  presumed  to  be  innocent  until  it  has  been  proven  to  the 
satisfaction  of  the  jury  by  a  preponderance  of  the  evidence  that  he  is  the 
father  of  the  relatrix's  child."  (The  State,  ex  rel.,  v.  Creager,  97  Kan. 
334,  syl.  If  3,  155  Pac.  29.) 

The  similarity  of  the  language  used  in  the  instruction  in 
question  indicates  that  this  authority  was  before  the  court 
when  the  instruction  was  written,  and  it  is  clear  that  no  error 
was  committed  in  the  giving  of  the  instruction. 

It  is  also  insisted  that  the  jury  ignored  the  evidence  given 
in  behalf  of  the  relatrix,  and,  therefore,  the  verdict  should 
have  been  set  aside.  She  gave  testimony  tending  to  show  acts 
of  intimacy  with  the  defendant,  and  that  he  was  the  father  of 
her  child.  Other  testimony  was  given  of  admissions  made  by 
him  to  the  same  effect,  but  the  jury  appears  to  have  deemed 
the  evidence  to  be  incredible.  The  defendant  did  not  testify, 
and  the  only  evidence  offered  in  his  behalf  was  to  the  effect 
that  the  period  of  gestation  is  ordinarily  280  days,  whereas  the 
child  of  the  relatrix  was  bom  261  days  from  the  time  of  the  al- 
leged intercourse.  It  is  insisted  that  as  the  testimony  of  the 
relatrix  was  not  contradicted  by  the  defendant,  nor  directly 
disputed  by  other  testimony,  the  verdict  should  have  been  set 
aside  by  the  court.  There  was  little  opposing  testimony,  but 
the  jury  were  not  required  to  accredit  testimony  which  they 
deemed  to  be  unworthy  of  belief.  In  its  instructions  the  court 
properly  advised  the  jury,  as  is  usually  done,  to  the  effect  that 
if  they  believed  any  witness  had  willfully  testified  falsely,  they 
might  disregard  all  of  the  testimony  of  the  witness  or  so  much 
of  it  as  they  believed  to  be  untrue,  and  that  this  rule  applied 
to  witnesses  whose  testimony  was  not  contradicted  by  that  of 
the  other  witnesses.  Of  course,  jurors  are  not  warranted  in 
arbitrarily  or  capriciously  rejecting  the  testimony  of  a  wit- 
ness, but  should  carefully  and  candidly  give  effect  to  that 
which  is  credible.  No  fixed,  rule  can  be  laid  down  as  to  the 
test  of  credibility.    It  is  a  question  for  the  jury  to  consider. 
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and  it  has  been  decided  that,  although  witnesses  are  not  con- 
tradicted, a  jury  may  discard  their  testimony,  if  they  honestly 
regard  it  to  be  unreliable.  In  Jevons  v.  Railroad  Co.,  70  Kan. 
491,  78  Pac.  817,  where  strong  evidence  had  been  offered  in 
support  of  an  affirmative  defense  on  which  the  court  had  di- 
rected a  verdict,  it  was  held  that,  the  burden  of  proving  the 
defense  being  upon  the  defendant,  ''it  cannot  be  said,  as  a 
matter  of  law,  that  the  jury  were  bound  to  accept  the  evidence 
as  true,  even  if  not  contradicted."  (p.  497.)  In  Cobe  v. 
Coughlin,  83  Kan.  522, 112  Pac.  115,  where  it  was  insisted  that 
there  was  no  opposing  testimony  and  the  court  should  direct  a 
verdict,  it  was  said  that  "a  court  or  jury  is  not  required  to  acr 
cept  a  statement  of  a  witness  as  conclusive,  although  there 
may  be  no  direct  evidence  contradicting  his  statements,  and 
hence  the  court  could  not  direct  the  verdict."  (p.  525.)  In 
Howell  V.  Harper,  86  Kan.  396,  121  Pac.  362,  it  was  remarked 
that  ''it  does  not  necessarily  follow  that  a  fact  is  established 
because  testimony  fairly  tending  to  prove  it  is  uncontradicted 
by  direct  opposing  testimony.  It  cannot  be  said,  as  matter  of 
law,  that  the  jury  (or  court  trying  the  facts)  is  bound  to  ac- 
cept the  evidence  as  true,  although  not  contradicted  by  direct 
evidence."  (p.  397.)  (See,  also,  Harrod  v.  Latham,  77  Kan. 
466,  95  Pac.  11 ;  Saindon  v.  MorreU,  78  Kan.  53,  95  Pac.  1056; 
Fisk  V.  Neptune,  96  Kan.  16,  149  Pac.  692 ;  Wyrick  v.  Street 
Railway  Co.,  100  Kan.  122,  163  Pac.  1059.) 

The  court  that  watched  the  course  of  the  trial  and  the  ap- 
pearance of  the  witnesses  denied  the  motion  of  relatrix  to  give 
judgment  against  the  defendant  notwithstanding  the  verdict 
of  the  jury,  and  also  overruled  her  motion  for  a  new  trial 
based  upon  the  ground  that  the  verdict  was  contrary  to  the 
evidence.  No  attack  is  made  upon  the  jury  and  their  conduct, 
other  than  that  they  did  not  credit  testimony  offered  in  behalf 
of  the  relatrix.  Under  the  authorities  cited,  we  cannot  inter- 
fere with  the  approved  finding  of  the  jury  and,  therefore,  the 
judgment  is  affirmed. 
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No.  21,468. 

The  State  of  Kansas,  Appellee,  v.  William  T.  Wellman, 

Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Extradition — Nonsupport  of  Child — Absence  of  Accused  from  State 
— Jurisdiction  of  Kansas  Courts,  Although  the  federal  law  does  not 
provide  for  the  surrender  by  a  state  as  a  fugitive  from  justice  of  one 
who  has  violated  the  criminal  laws  of  another  state  without  having 
been  present  therein,  and  although  in  the  absence  of  state  legislation 
no  authority  exists  for  such  surrender,  nevertheless,  where,  in  the 
absence  of  any  local  statute,  a  person  is  surrendered  by  one  state  to 
another  as  a  fugitive  from  justice,  the  fact  that  the  accused  had 
not  been  in  the  demanding  state  at  the  time  of  the  alleg:ed  offense,  or 
since  then,  does  not  deprive  its  courts  of  jurisdiction  to  try  him  there- 
for, nor  does  it  show  such  an  abuse  of  process  as  to  warrant  the  dis- 
missal of  the  case  against  him. 

2.  Same.  A  person  who  has  never  been  in  this  state  may,  under  some 
circumstances,  be  rightfully  convicted  here  of  a  violation  of  the  statute 
making  it  a  felony  for  a  parent,  without  lawful  excuse,  to  neglect  or 
refuse  to  provide  for  the  support  of  his  children  under  the  age  of 
sixteen  years,  who  are  in  destitute  circumstances. 

3.  Divorce — Deserted  Child  in  Kansas — Husband  in  Missouri — Jurisdic- 
tion of  Kansas  Courts.  Where  by  the  misconduct  of  a  husband  and 
father  in  another  state  his  wife  and  children  are  compelled  to  leave 
him,  and  they  come  to  Kansas,  and  where  in  an  action  in  which 
personal  service  has  been  had  upon  him  she  obtains  a  divorce  and  a 
decree  awarding  her  the  custody  of  the  children,  and  requiring  him  to 
make  periodical  payments  for  their  support,  he  may  thereafter,  while 
in  another  state,  be  guilty  of  a  violation  of  the  statute  referred  to, 
by  failing  to  provide  in  any  way  for  the  children,  notwithstanding 
that  they  were  brought  into  this  state  without  his  knowledge  or  con- 
sent. 

4.  Criminal  Law — New  Trial — Evidence  Must  be  Produced  on  Motion. 
The  provision  of  the  civil  code  that,  in  order  to  preserve  for  review  a 
ruling  excluding  evidence,  the  evidence  must  be  produced  at  the  hearing 
of  the  motion  for  a  new  trial,  applies  as  well  in  criminal  cases,  inas- 
much as  the  criminal  code  makes  such  a  ruling,  if  erroneous,  a  ground 
of  new  trial  only  by  the  adoption  of  the  civil  procedure  in  relation 
thereto. 

5.  Trial — Statement  of  Trial  Judge  Nonpre judicial.  A  statement  by  the 
trial  judge  held  not  to  be  shown  to  have  been  prejudicial  to  the 
defendant. 

6.  Nonsupport  of  Child — Child  Cared  for  by  Others — No  Defense  of 
Pa/rent.     In  a  prosecution  under  the  statute  making  it  a  criminal 
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offense  for  a  parent  to  neglect  or  refuse,  without  lawful  excuse,  to 
provide  for  the  support  of  his  children  in  destitute  or  necessitous  cir- 
cumstances, it  is  not  a  defense  for  a  father  upon  whom  rested  the 
duty  of  providing  such  support  to  show  that  the  necessities  of  the 
children  were  relieved  by  the  interposition  of  others. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  February  9, 1918.    Affirmed. 

M,  A.  Gorrill,  and  Henry  H.  Asher,  both  of  Lawrence,  for 
the  appellant. 

S.  M.  Brewster,  attorney-general,  J.  B.  Wilson,  county  attor- 
ney, and  /.  H.  Mitchell,  of  Lawrence,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.  :*  William  T.  Wellman  appeals  from  a  conviction 
on  the  charge  of  having  violated  the  statute  making  it  a  felony 
for  a  parent,  without  lawful  excuse,  to  neglect  or  refuse  to  pro- 
vide for  the  support  and  maintenance  of  his  child  under  the 
age  of  sixteen  years,  who  is  in  destitute  or  necessitous  circum- 
stances. 

The  period  within  which  the  defendant  is  charged  to  have 
been  guilty  of  such  omission  extended  from  November  10, 1916, 
to  February  10,  1917.  During  that  time  and  until  after  his 
arrest  he  was  not  in  the  state  of  Kansas,  but  was  living  in 
Kansas  City,  Mo.,  and  his  three  children  were  with  their 
mother — ^his  divorced  wife — in  Lawrence,  Kan.  His  arrest  was 
made  under  color  of  the  federal  law  respecting  the  interstate 
rendition  of  fugitives  from  justice,  the  governor  of  Kansas 
having  made  a  requisition  upon  which  the  governor  of  Missouri 
issued  a  warrant,  under  which  he  was  arrested  and  turned 
over  to  the  Kansas  officials. 

1.  The  defendant  maintains  that  the  district  court  acted 
without  jurisdiction  because,  not  having  been  in  this  state  at 
the  time  of  the  alleged  commission  of  the  offense  charged,  he 
was  not  a  fugitive  from  justice,  and  therefore  was  not  within 
the  provisions  of  the  federal  statute  referred  to.  In  this  con- 
tention, so  far  as  relates  to  the  regularity  of  the  arrest,  he  is 
borne  out  by  the  authorities.  The  rule  invoked  results  in  the 
unfortunate  and  anomalous  possibility  that  a  murderer  stand- 
ing in  North  Carolina  (for  instance)  may  shoot  and  kill  a  man 
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just  over  the  line  in  Tennessee,  and  escape  conviction  in  the 
former  state  on  the  ground  that  he  had  committed  no  crime 
within  its  jurisdiction  (State  v.  Hqll,  114  N.  C.  909),  and  avoid 
prosecution  in  the  latter  because,  not  being  a  fugitive  from 
justice,  he  is  not  amenable  to  interstate  rendition.  {State  v. 
Hall  115  N.  C.  811 ;  11  R.  C.  L.  731 ;  3  Fed.  Stat.  Ann.,  2d  ed., 
288,  289 ;  19  Cyc.  87.)  It  has  been  determined  that  in  order  to 
be  regarded  as  a  fugitive  from  justice  within  the  meaning  of 
the  federal  act  the  accused  need  not  have  left  the  state  where 
the  offense  is  alleged  to  have  been  committed,  for  the  purpose 
of  avoiding  arrest.  (19  Cyc.  87;  11  R.  C.  L.  732.)  Inasmuch 
as  it  has  been  decided  that  a  person  may  be  treated  as  a  fugi- 
tive from  justice  "no  matter  for  what  purpose  or  with  what 
motive,  nor  under  what  belief"  he  left  the  demanding  state 
{Ajypleyard  v.  Massachusetts,  203  U.  S.  222,  227),  even  al- 
though it  was  with  the  knowledge  and  consent  of,  and  without 
objection  by,  the  public  prosecutor,  after  the  dismissal  of  one 
indictment  for  the  same  offense  (Bassing  v.  Cady,  208  U.  S. 
386),  it  would  seem  that  by  similar  reasoning,  and  perhaps  on 
the  theory  of  a  constructive  presence  in  a  state  where  a  crime 
resulted  from  his  act  (dissenting  opinion.  State  v.  Hall,  115  N. 
C.  811,  820),  it  might  have  been  held  also  that  a  person  could 
under  exceptional  circumstances  be  regarded  as  a  fugitive  from 
justice  even  with  respect  to  a  state  whose  boundaries  he  had 
never  physically  crossed.  But  that  is  a  federal  question  and 
has  been  decided  to  the  contrary  by  the  court  of  last  resort. 
(Hyatt  V.  Corkran,  188  U.  S.  691,  712,  713.) 

Granting,  however,  that  the  governor  of  Missouri  was  not 
required  by  the  federal  statute  to  issue  a  warrant  for  the  ar- 
rest of  the  defendant,  that  there  was  no  statutory  authority 
for  the  issuance  of  such  warrant,  and  that  he  might  have  been 
discharged  upon  a  writ  of  habeas  corpus  if  he  had  sought  that 
relief  before  being  brought  into  this  state,  it  does  not  follow 
that  there  is  any  defect  in  the  jurisdiction  of  the  court  by 
which  he  has  ^een  tried  and  convicted,  or  that  he  can  now  de- 
rive any  advantage  from  the  fact  that  his  presence  here  is  not 
due  to  his  own  consent  or  to  any  process  of  law  valid  in  Mis- 
souri. No  right  within  the  protection  of  the  federal  govern- 
ment is  invaded  by  the  method  by  which  the  defendant's  pres- 
ence was  procured.     (Pettibone  v.  Nichols,  203  U.  S.  192.) 
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While  the  federal  statue  does  not  impose  a  duty  upon  the  gov- 
ernor of  a  state  to  recognize  a  requisition  for  the  delivery  of  a 
person  who  is  accused  of  an  offense  committed  while  he  was 
not  personally  within  the  state  whose  laws  he  is  charged  with 
breaking,  there  would  seem  to  be  no  legal  obstacle  to  a  state's 
providing  by  statute  for  the  surrender  of  a  person  within  its 
jurisdiction  to  a  state  whose  laws  he  is  accused  of  violating 
while  not  physically  within  its  borders,  although  without  such 
legislation  no  authority  therefor  exists.  (19  Cyc.  85;  11  R.  C. 
L.  732;  Innes  v.  Tobin,  240  U.  S.  127.)  But  where,  without 
such  enactment,  a  voluntary  surrender  is  made,  the  want  of 
statutory  authority  for  the  arrest  does  not  defeat  the  jurisdic- 
tion of  the  court  before  which  the  accused  is  brought.  Even 
a  forcible  abduction  from  another  state  is  generally  regarded 
as  not  having  that  effect.  (19  Cyc.  99 ;  12  L.  R.  A.,  n.  s.,  225 ; 
15  L.  R.  A.  177.)  The  conclusion  that  the  want  of  statutory 
authority  to  bring  the  defendant  in  this  case  from  Missouri 
into  Kansas  does  not  prevent  his  trial  and  punishment  after  he 
has  been  lodged  in  custody  here,  as  the  result  of  his  surrender 
by  the  Missouri  authorities,  results  logically  from  the  decision 
of  this  court  in  In  re  Flack,  88  Kan.  616, 129  Pac.  541.  It  had 
originally  been  held,  in  compliance  with  what  was  then  be- 
lieved to  be  the  federal  rule,  that  a  person  brought  into  this 
state  from  another  by  interstate  rendition  could  not  be  tried 
here  upon  any  other  charge  than  that  on  which  the  process 
was  based.  (The  State  v.  Hall,  40  Kan.  338,  19  Pac.  918.) 
After  the  supreme  court  of  the  United  States  had  held  that  no 
federal  right  would  be  violated  by  such  a  course  (Lascelles  v. 
Georgia,  148  U.  S.  537),  the  way  was  still  open  for  this  court 
to  refuse  to  countenance  the  holding  of  the  accused  upon  any 
new  charge.  The  decision  rendered,  however,  was  that  the 
defendant  might  be  tried  upon  other  charges  than  those  on 
which  his  arrest  was  made,  and  thereby  the  court  repudiated 
the  theory  that  the  right  of  the  public  to  inquire  into  the  guilt 
of  an  accused  person,  and  to  punish  him  if  he  was  found  to 
have  violated  its  laws,  depends  upon  the  regularity  of  the 
method  by  which  his  presence  in  the  state  was  brought  about. 
Whether  a  state  shall  surrender  a  person  within  its  jurisdic- 
tion who  is  accused  of  having  broken  the  criminal  laws  of  an- 
other state,  without  having  been  personally  present  therein,  is 
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a  matter  of  its  own  domestic  policy.  If,  without  a  statute  on 
the  subject,  its  courts  hold  such  course  to  be  legal,  the  correct- 
ness of  the  decision  could  not  be  a  matter  of  inquiry  elsewhere ; 
and  if,  without  a  judicial  decision,  the  executive  oflBcers  as- 
sume that  such  conduct  is  proper  and  act  upon  the  assumption, 
the  person  surrendered  has  no  just  ground  of  complaint 
against  the  authorities  of  the  state  whose  laws  he  has  broken — 
certainly  none  which  ought  to  entitle  him  to  escape  punish- 
ment for  his  offense.  Where  evidence  has  been  obtained  by  an 
invasion  of  the  defendant's  legal  rights  it  is  not  necessarily 
rendered  inadmissible  against  him.  (The  State  v.  Turner,  82 
Kan.  787, 109  Pac.  654.)  And  where  a  nonresident  of  the  state 
has  broken  its  criminal  laws,  its  right  to  punish  him  ought  not 
to  be  dependent  on  the  regularity  of  the  proceedings  by  which 
he  was  surrendered  to  its  officials.  In  In  re  Moyer,  12  Idaho, 
250  (affirmed  in  Morey  v.  Whitney,  U.  S.  222),  the  authorities 
on  the  subject  are  collected,  and  the  grounds  of  this  view  are 
well  stated  in  this  language : 

"We  are  of  the  opinion  that  after  the  prisoner  is  within  the  jurisdic- 
tion of  the  demanding  state,  and  is  there  applying  to  its  courts  for  re- 
lief, he  cannot  raise  the  question  as  to  whether  or  not  he  has  been,  as  a 
matter  of  fact,  a  fugitive  from  the.  justice  of  the  state  within  the  mean- 
ing of  the  federal  constitution,  and  the  act  of  Congress.  A  careful  and 
diligent  examination  of  the  many  authorities  touching  upon  this  subject, 
and  the  reasons  that  exist  for  invoking  the  aid  of  the  writ  in  such 
cases,  convince  us  that  the  question  as  to  whether  or  not  a  citizen  is 
a  fugitive  from  justice  is  one  that  can  only  be  available  to  him  so  long 
as  he  is  beyond  the  jurisdiction  of  the  state  against  whose  laws  he  is 
alleged  to  have  transgn^'essed.  It  is  a  remedy  which  does  not  go  to  the 
merits  of  the  case,  and  does  not  involve  the  inquiry  as  to  whether  or 
not  he  is  in  fact  guilty  or  innocent  of  the  offense  charged.  It  is  a 
remedy  that  merely  goes  to  the  question  of  his  repaoval  from  the  jurisdic- 
tion in  which  he  is  found  to  the  jurisdiction  against  the  laws  of  which  he 
is  charged  with  oflfending.  If  these  views  be  correct,  and  we  believe  they 
are,  it  follows  that  so  soon  as  the  prisoner  is  within  the  jurisdiction  of 
the  demanding  state,  both  the  reason  and  object  for  invoking  this  princi- 
ple of  law  have  ceased  and  can  no  longer  have  any  application.  .  .  . 
The  warrant  of  the  chief  executive  of  the  state  surrendering  the  prisoner, 
whether  issued  lawfully  or  unlawfully,  has  accomplished  its  purpose  and 
becomes  functus  officio,  so  soon  as  the  prisoner  is  delivered  into  the 
jurisdiction  of  the  demanding  state,  and  its  validity  and  the  regularity 
of  its  issuance  thereupon  cease  to  be  questions  open  to  the  consideration 
of  the  courts  of  the  demanding  state.  .  .  .  One  who  commits  a  crime 
agrainst  the  laws  of  the  state,  whether  committed  by  him  while  in  person 
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on  its  soil  or  absent  in  a  foreign  jurisdiction,  and  acting  through  some 
other  agency  or  medium,  has  no  vested  right  of  asylum  in  a  sister  state 
[citing  cases],  and  the  fact  that  a  wrong  is  committed  against  him  in 
the  manner  or  method  pursued  in  subjecting  his  person  to  the  jurisdic- 
tion of  the  complaining  state,  and  that  such  wrong  is  redressible  either 
in  the  civil  or  criminal  courts,  can  constitute  no  leg^al  or  just  reason 
why  he  himself  should  not  answer  the  charge  against  him  when  brought 
before  the  proper  tribunal."     (pp.  255,  256,  257.) 

We  do  not  regard  the  conclusions  stated  as  in  conflict  with 
what  is  decided  in  The  State  v.  Simmons,  39  Kan.  262,  18  Pac. 
177.  That  was  a  proceeding  in  contempt  against  two  persons 
for  {heir  failure  to  appear  as  witnesses  in  response  to  a  sub- 
poena. An  attachment  was  issued  against  them  on  which  a 
Kansas  sheriff  arrested  them  in  Nebraska  and  brought  them 
in  irons  into  this  state,  where  they  were  adjudged  guilty  of 
contempt.  On  appeal,  the  judgment  was  reversed  because  of 
the  unlawful  means  used  to  bring  them  before  the  court.  The 
jurisdiction  of  a  district  court  to  try  a  person  on  a  charge  of 
having  committed  a  public  offense  does  not  depend  upon  how 
he  came  to  be  in  this  state.  These  might,  however,  in  a  par- 
ticular case,  be  such  oppression  and  want  of  fair  dealing  in  the 
matter  as  to  justify  a  dismissal  of  the  case.  But  we  do  not 
think  such  course  is  required  by  the  fact  that  the  defendant 
has  been  surrendered  by  the  authorities  of  another  state  with- 
out the  existence  of  any  statute  requiring  such  action  on  their 
part. 

2.  The  defendant  also  insists  that  the  statute  on  which  the 
prosecution  is  based  does  not  apply  to  him,  because  of  his 
absence  from  the  state  at  the  time  of  the  commission  of  the 
alleged  offense.  He  argues  that  while  it  is  possible  for  one 
who  is  outside  of  the  state  to  violate  its  criminal  laws,  this 
can  only  result  under  the  conditions  named  in  the  statute 
which  reads: 

"Every  person  being  without  the  state,  committing  or  consummating 
an  offense  by  an  agent  or  means  within  the  state,  is  liable  to  be  punished 
by  the  laws  thereof  in  the  same  manner  as  if  he  were  present  and  had 
commenced  and  consummated  the  offense  within  the  state."  (Gen.  Stat. 
1915,  §  7930.) 

This  statute  is  but  declaratory  of  the  common  law.  (12  Cyc. 
208;  8  R.  C.  L.  101.)  It  does  not  purport  to  enumerate  all  the 
conditions  under  which  a  person  absent  from  the  state  may  be- 
come an  offender  against  its  punitive  laws.    If  the  failure  of  a 
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parent  who  is  outside  of  the  state  to  take  any  action  at  all,  with 
respect  to  a  child  who  is  in  the  state,  and  to  whom  he  owes  an 
affirmative  duty,  is  not  to  be  regarded  as  consummating  an 
offense  by  an  agent  or  means  within  the  state,  and  therefore 
not  within  the  purview  of  the  statute  quoted,  it  does  not  follow 
that  he  is  not  amenable  to  the  law  here  invoked.  The  section 
under  which  the  prosecution  is  brought  reads  as  follows : 

"Any  parent  who  shall,  without  lawful  excuse,  desert  or  neglect  or 
refuse  to  provide  for  the  support  and  maintenance  of  his  or  her  child  or 
children  under  the  age  of  sixteen  years  in  destitute  or  necessitous  cir- 
cumstances, shall  be  guilty  of  a  crime  and,  on  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  reformatory,  or  penitentiary,  at  hard 
labor,  not  exceeding  two  years."     (Gen.  Stat.  1915,  §  3410.) 

The  offense  here  created  is  essentially  one  of  omission,  and 
the  aid  of  supplementary  legislation  is  not  needed  to  bring  a 
person  who  is  outside  of  the  state  within  its  condemnation. 

"Such  an  offense  as  desertion  or  failure  to  provide  for  a  wife  or 
children  is  however  negative,  the  omission  of  a  duty,  and  therefore  venue 
depends  on  the  question  where  the  omission  to  perform  that  duty 
occurs;  and  where  the  husband  abandons  his  family  and  they  become 
destitute,  he  owes  the  duty  of  support  at  the  place  of  their  residence  and 
nowhere  else;  accordingly,  it  is  usually  held  that  the  breach  of  duty 
occurs  there  and  the  venue  should  be  laid  there."    (8  R.  C.  L.  310.) 

"While  a  statute  has  no  extra-territorial  force,  and  one  cannot  be 
indicted  here  for  what  he  does  in  a  foreign  country,  the  making  of  a  con- 
tract in  a  foreign  country  may,  as  in  this  case,  create  a  condition  opera- 
tive in  this  country,  under  which  acts  of  omission  or  commission  can  be 
punished  here."  (Head  note,  UrUted  States  v.  Nord  Deutscker  Lloyd^ 
223  U.  S.  512.) 

This  question  has  already  been  determined  by  this  court 
against  the  defendant  {In  re  Fowles,  89  Kan.  430,  131  Pac. 
598),  and  the  argument  in  his  behalf  amounts  to  a  request  to 
review  that  decision.  We  are  satisfied  with  the  law  as  there 
declared  and  adhere  to  the  conclusion  already  reached. 
.  3.  The  evidence  of  the  state  tended  to  show  these  facts: 
The  defendant  and  his  wife  were  married  in  Kentucky,  and 
later  moved  to  Lawrence,  where  they  resided  for  some  years. 
In  1911  they  moved  to  Kansas  City,  Mo.  About  June  20,  1913, 
his  wife,  because  of  his  ill  treatment,  left  him,  and  with  their 
children  came  to  Lawrence,  presumably  without  his  knowledge 
or  consent.  In  February,  1916,  she  there  obtained  a  divorce  in 
an  action  in  which  personal  service  had  been  made  upon  the 
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defendant,  and  was  awarded  the  custody  of  the  children,  the 
defendant  being  directed  to  pay  a  fixed  sum  each  month  for 
their  support.  From  November  1,  1916,  to  February,  1917, 
he  was  earning  about  $25  a  week,  but  contributed  nothing  to 
the  support  of  the  children. 
The  defendant  maintains  that  the  fact  that  his  wife  brought 
'  the  children  from  Missouri  to  Kansab  without  his  knowledge 
or  consent  is  fatal  to  the  conviction.  The  cases  bearing  on  the 
effect  of  nonresidence  of  the  defendant  upon  the  enforcement 
of  laws  making  the  desertion  or  nonsupport  of  a  wife  or  family 
a  crime,  are  collected  and  classified  in  a  note  to  The  State  v. 
GiUmore,  88  Kan.  835,  129  Pac.  1123,  in  47  L.  R.  A.,  n.  s.,  218. 
In  the  note  it  is  said : 

"Where  the  wife  after  her  abandonment  removes  to  another  juris- 
diction voluntarily  and  without  the  husband's  consent,  th^  general  rule 
as  stated  above  [holding  the  husband  criminally  liable  at  the  wife's 
residence]  will  usually  not  apply,  pappHaHy  in  i^impl*^  aKAnHn]^q^^n<-  ma^, 
for  in  such  cases  it  is  generally  held  that  the  offense  is  complete  where 
the  abandonment  takes  place,  and  the  wife  cannot,  by  taking  up  her  resi- 
dence elsewhere,  confer  jurisdiction  upon  another  court  to  punish  the 
husband  for  that  offense."     (p.  222.) 

Two  of  the  New  York  cases  cited  under  the  subdivision  re- 
lating to  removals  from  one  county  to  another  (People  ex  rel. 
Drake  v.  Bergen,  36  Hun,  [N.  Y.]  241,  and  People  v.  Vitan,  10 
N.  Y.  Sup.  909)  arose  under  statutes  relating  to  abandonment, 
and  proceeded  on  the  theory  above  indicated — ^that  the  offense 
is  not  continuous,  but  is  completed  when  the  husband  has  left 
his  wife,  an^  that  her  subsequent  residence  cannot  affect  the 
matter.  That  doctrine  manifestly  can  have  no  application  to 
cases  arising  under  statutes  like  our  own,  which  make  npnsup- 
port,  as  well  as  desertion,  a  distinct  ground  of  prosecution.  In 
a  third  New  York  case  it  was  held,  under  a  different  statute, 
that  where  a  husband  and  wife  had  separated  by  agreement, 
he  was  criminally  liable  for  nonsupport  in  a  jurisdiction  into 
which  she  had  subsequently  moved.  (People  v.  Meyer,  33  N. 
Y.  Sup.  1123.)  The  remaining  case  referred  to  in  this  subdi- 
vision holds  that,  under  a  statute  similar  to  our  own,  a  hus- 
band whose  misconduct  has  compelled  his  wife  to  leave  him 
can  thereafter  be  prosecuted  for  her  nonsupport  only  in  the 
county  in  which  he  resided — not  in  the  one  into  which  she  has 
removed.     (State  ex  rel  Delevan  v.  Justus,  85  Minn.  114.) 
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Perhaps  as  between  two  counties  of  the  same  state  that  rule 
may  be  justifiable.  For  reasons  to  be  hereafter  stated  we  do 
not  think  it  so  as  between  different  states.  Three  additional 
cases  are  cited  in  the  note,  bearing  upon  the  interstate  phase 
of  the  matter.  One  of  them  (People  v.  Clairmont,  111  N.  Y. 
Sup.  613)  turns  on  the  fact  that  in  a  special  proceeding  against 
his  property  the  defendant  had  had  no  opportunity  to  be  heard ; 
another  (State  v.  Shuey,  101  Mo.  App.  438)  upon  the  complete- 
ness of  the  offense  of  abandonment,  nonsupport  as  a  separate 
offense  not  being  involved;  and  the  third  (The  City  v.  Bailey, 
8  Phila.  485)  upon  that  principle  combined  with  the  rule,  which 
is  not  recognized  in  this  state,  that  a  wife  cannot  under  any 
circumstances  acquire  a  domicile  separate  from  that  of  her 
husband.  It  is  therefore  clear  that  outside  of  the  Minnesota 
case  none  of  those  referred  to  has  any  close  bearing  upon  the 
question  here  involved. 

We  think  that  whether  the  defendant  is  answerable  to  the 
Kansas  courts  denpnds  upo^  ^hether  he  owed  this  st^te  a  duty 
to  suppo^^  ]\}fi  pliilHrAn  wl^]]f>  tji^y  ^^yo  iinfo  ^}i\i  their  mother. 
Although  he  was  divorced  from  her,  they  were  still  his  chil- 
dren and,  except  for  special  circumstances,  he  was  under  an 
obligation  to  support  them.  If  they  had  been  wrongfully  taken 
by  her  from  his  home,  where  he  was  ready  to.  care  for  them, 
doubtless  he  would  owe  no  duty  to  provide  for  them  at  the 
place  where  she  detained  them.  The  statute  covers  such  a  sit- 
uation by  penalizing  nonsupport  only  when  it  is  "without  law- 
ful excuse."  But  if  through  the  misconduct  of  the  defendant  it 
became  necessary  for  the  mother  to  remove  them  from  his  con- 
trol he  would  not  be  thereby  relieved  from  his  obligation  to  pro- 
vide for  them.  What  the  fact  was  in  this  regard  was  one  of 
the  matters  involved  in  the  determination  of  his  guilt  or  inno- 
cence. It  was  shown,  however,  that  in  an  action  to  which  he 
was  a  party,  and  in  which  personal  jurisdiction  over  him  had 
been  acquired  by  the  service  of  summons,  the  district  court  of 
Douglas  county  had  awarded  the  custody  of  the  children  to  his 
divorced  wife  on  the  ground  that  he  was  not  a  fit  person  to  care 
for  them,  and  had  specifically  charged  him  with  the  duty  of 
providing  for  their  support.  Whatever  might  have  been  the 
situation  otherwise,  the  decree  of  the  court  afforded  a  basis  for 
a  finding  that  the  defendant  was  under  a  legal  duty  to  provide 
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for  them^while  they  were  with  their  mother  in  this  state.  The 
omission  to  perform  this  duty  occurred  here.  The  defendant 
is  not  being  prosecuted  for  any  wrongful  behavior  which  re- 
sulted in  his  wife  and  children  leaving  him ;  such  misconduct,  if 
it  occurred,  could  not  be  a  violation  of  a  Kansas  statute,  but 
might  bring  about  a  condition  under  which  the  defendant  was 
under  an  affirmative  obligation  to  act,  and  by  merely  remaining 
passive  might  become  a  violator  of  our  laws.  He  is  under 
prosecution  for  his  disobedience  of  the  statute,  which  took 
place  between  November  10,  1916,  and  February  10,  1917,  by 
his  then  neglecting  and  refusing  to  provide  for  the  support  of 
his  children.  If  he  had  sent  his  wife  and  children  into  Kansas, 
it  would  hardly  be  doubted  that  he  became  responsible  for  their 
care  here.  If  as  a  result  of  his  wrongdoing  they  were  obliged 
to  leave  him  and  seek  refuge  elsewhere,  the  circumstance  that 
they  found  shelter  in  a  state  which  undertakes  to  punish  the 
neglect  of  parental  duty  under  such  circumstances,  when  they 
might  have  chosen  one  having  a  different  policy  in  that  regard, 
imposes  upon  him  no  hardship  of  which  he  has  any  standing  to 
complain.  Their  being  here  was  not  due  to  his  deliberate 
choice,  but,  according  to  the  state's  theory,  it  was  the  result  of 
his  voluntary  misconduct. 

4.  Complaint  is  made  of  the  exclusion  of  evidence,  but  at  the 
hearing  of  the  motion  for  a  new  trial  it  was  not  produced. 
The  section  of  the  criminal  code  enumerating  grounds  for  the 
granting  of  a  new  trial  does  not  refer  to  the  rejection  of  evi- 
dence. (Gen.  Stat.  1915,  §  8191.)  Such  a  ruling  is  available 
in  support  of  a  motion  for  a  new  trial  in  a  criminal  case  only 
by  virtue  of  the  provision  making  the  procedure  of  the  civil 
code  applicable  thereto.  (Gen.  Stat.  1915,  §  8124 ;  The  State  v. 
Keleher,  74  Kan.  631,  87  Pac.  738.)  The  provision  of  the  civil 
code  requiring  excluded  evidence  to  be  produced  at  the  hearing 
of  a  motion  for  a  new  trial,  if  it  is  to  be  relied  upon  (Gen.  Stat. 
1915,  §  7209) ,  therefore  applies  here  and  the  ruling  complained 
of  is  not  reviewable. 

5.  At  the  trial  the  defendant  asked  to  introduce  the  record 
of  the  decree  in  the  divorce  case.  An  objection  to  it  was 
sustained,  the  court  saying  that  if  the  defendant  wanted  the 
jury  to  know  about  the  order  he  would  state  that  it  was  made 
because  the  court  believed  the  defendant  was  in  fault  and  was 
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not  a  suitable  and  proper  person  to  have  the  custody  of  the 
children.  The  purpose  of  the  introduction  of  the  evidence  was 
said  to  be  to  show  that  the  defendant  could  not  interfere  with 
the  custody  of  the  children.  The  statement  of  the  court  seems 
to  have  an3wered  that  purpose.  It  is  argued  that  the  episode, 
in  view  of  the  manner  of  the  trial  judge,  tended  to  lead  the  jury 
to  feel  that  he  was  hostile  to  the  defendant,  but  we  do  not 
regard  the  record  as  showing  that  to  have  been  the  case. 

6.  Complaint  is  made  of  an  instruction  to  the  effect  that  the 
children  should  be  deemed  to  be  in  destitute  or  necessitous  cir- 
cumstances within  the  provisions  of  the  statute,  so  far  as  the 
defendant  was  concerned,  if  they  would  have  been  in  such  con- 
dition if  they  had  not  been  provided  for  by  some  one  else — 
that  it  would  be  no  defense  to  show  that  their  necessities  had 
been  relieved  by  others.  This  is  in  accordance  with  the  law  as 
declared  in  The  State  v.  Waller,  90  Kan.  829, 136  Pac.  215. 

Objections  made  to  other  rulings  either  relate  to  the  effect 
of  the  evidence,  as  to  which  the  verdict  must  be  regarded  as 
final,  or  present  the  same  legal  questions  as  those  already  dis- 
cussed. 

The  judgment  is  affirmed.    . 

Dawson,  J.,  dissents. 


No.  21,605. 

Union  Pacific  Railroad  Company,  Appellee,  v.  Wayne 
J.  Davenport,  Adolph  Fick  and  Oalus  Grosspield,  Ap- 
pellants. 

SYLLABUS  BY  THE  COURT. 

PuBUC  Lands — Cangressianal  Grant — RMroad  Right  of  Waj^ — Vested 
Title — Adverse  Possession,  The  Union  Pacific  Railroad  Company,  by 
the  grant  to  its  predecessors  in  interest  under  the  act  of  congress  of 
July  1, 1862  (12  U.  S.  Stat,  at  Largre,  ch.  120,  p.  489),  and  the  amenda- 
tory act  of  July  2,  1864  (13  U.  S.  Stat  at  Large,  ch.  216,  p.  356),  be- 
came the  owner  in  fee  of  a  right  of  way  two  hundred  feet  from  the 
center  of  the  track,  which  right  is  superior  to  claims  initiated  after 
the  act  of  1864,  and  is  not  defeated  by  adverse  x>ossession.  The  grant 
is  of  the  land  itself  and  not  a  mere  right  of  passage  over  it 

Appeal  from  Gove  district  court;  Jacob  C.  Ruppenthal, 
judge.    Opinion  filed  February  9, 1918.    Affirmed. 
33— Kan.— 1778 
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A.  D.  CHlkeson,  of  Hays,  for  the  appellants. 
R.  W.  Blair,  T.  M.  Lillard,  and  A.  M.  Hambleton,  all  of  To- 
peka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  brought  this  suit  to  recover  posses- 
sion of  the  outer  one  hundred  and  fifty  feet  of  its  right  of  way 
on  each  side  of  its  track  through  the  lands  of  the  defendants. 
It  recovered  judgment,  and  the  defendants  appeal. 

The  petition  pleaded  the  various  acts  of  congress  granting  to 
the  Leavenworth,  Pawnee  &  Western  Railroad  Company,  a 
right  of  way  400  feet  wide,  being  200  feet  on  each  side  of  its 
tracks  through  the  lands  in- question  and  other  lands,  and  the 
facts  showing  that  the  plaintiff  is  the  successor  in  interest  of 
the  original  grantee  of  the  right  of  way.  The  stnswer  alleged 
that  defendants  are  the  owners  in  fee  simple  of  the  lands  in 
controversy  and  have  been  in  the  open,  notorious,  and  exclusive 
possession  thereof  for  many  years.  The  case  was  tried  on  an 
agreed  statement  of  facts,  and  the  court  found  the  facts  and 
made  conclusions  of  law.  The  essential  facts  are  that  all  the 
lands  involved  were  public  lands  and  unpatented  on  July  2, 
1864,  at  the  time  of  the  passage  of  the  act  of  congress  amenda- 
tory to  the  act  of  July  1, 1862,  granting  the  right  of  way  to  the 
plaintiff's  predecessor  in  interest.  The  defendants  are  the  own- 
ers of  the  tracts  in  controversy,  under  patent  titles  from  the 
United  States.  The  Union  Pacific  Railroad  Company  has  fenced 
100  feet  of  its  right  of  way,  and  the  defendants,  for  more  than 
fifteen  years  past,  have  used  the  outer  150-foot  strip  for  farm- 
ing purposes  in  the  same  manner  they  have  used  the  other  por- 
tions of  their  tracts.  On  June  24, 1912,  congress  passed  an  act 
entitled: 

"An  act  legalizing  certain  convejrances  heretofore  ;nade  by  the  Union 
Pacific  Railroad  Company." 

The  act  contains  a  provision — 

"That  in  all  instances  in  which  title  or  ownership  of  any  part  of  said 
right  of  way  heretofore  mentioned  is  claimed  as  against  said  corpora- 
tion [s],  or  either  of  them,  or  the  successors  or  assigns  of  any  of  them, 
by  or  through  adverse  possession  of  the  character  and  duration  prescribed 
by  the  laws  of  the  State  in  which  the  land  is  situated,  such  adverse  pos- 
session shall  have  the  same  effect  as  though  the  land  embraced  within  the 
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lines  of  said  right  of  way  had  been  granted  by  the  United  States  abso- 
lutely or  in  fee  instead  of  being  granted  as  a  right  of  way."  (Part  1, 
37  U.  S.  Stat  at  L.,  ch.  181,  p.  138.) 

Upon  the  passage  of  this  act  the  plaintiff  started  in  to  take 
actual  and  exclusive  possession  of  the  entire  width  of  400  feet 
of  right  of  way,  and  the  defendants  refused  to  surrender  pos- 
session of  the  outer  150-foot  strip  of  land  on  each  side  of  the 
track.  As  conclusions  of  law,  the  court  held  that  by  the  use 
of  such  strips  for  agricultural  purposes  and  grazing  the  de- 
fendants gained  no  permanent  rights  adverse  to  the  plaintiff 
prior  to  the  bringing  of  the  action. 

The  court  further  held  that, 

"At  times  and  places  the  plaintiff  does  not  have  actual  use  and  need 
of  the  immediate  and  present  use  of  the  entire  400  feet  of  the  right  of 
way,  for  the  operation  of  its  railroad,  but  it  must  remain  the  judge  as  to 
how  much  of  a  strip  it  needs  from  time  to  time,  and  at  what  places  along 
its  railroad,  and  to  what  extent  as  to  time  and  place  it  may  permit  a  part 
of  its  right  of  way  of  400  feet  to  be  used  for  agricultural  purposes,  if 
under  the  grant  by  congress  any  right  at  all  is  possessed  by  finy  one  to  use 
any  part  of  the  right  of  way  for  any  purpose  not  directly  connected  with 
the  business  and  operation  of  the  railroad.'' 

Among  the  reasons  for  so  holding,  the  court  found  that — 

"No  court  can  say  as  to  any  particular  strip  or  part  of  the  right  of 
way,  that  the  time  will  never  come  when  the  whole  400  feet  at  a  given 
point  on  the  railroad  will  be  needed  for  some  proper  purpose  in  connec- 
tion with  the  operation  of  the  railroad." 

The  court  further  found  that  it  is  not  necessary,  in  order  to 
hold  the  right  of  way  to  its  full  width  of  400  feet,  that  plaintiff 
should  occupy  all  the  strip  "with  rails,  ties,  cuts  or  fills,  build- 
ings or  structures  or  camps,'*  or  materials  awaiting  use  on  the 
railroad,  or  that  it  should  break  the  surface  of  the  earth  and 
use  all  or  p^rts  thereof  for  fills  and  ballast  or  otherwise. 

The  sole  question  involved  is :  Who  is  entitled  to  the  posses- 
sion and  use  of  these  strips  of  land  ?  The  defendants  contend 
that  the  grant  under  the  acts  of  congress  is  merely  an  ease- 
ment ;  that  whenever  it  is  not  in  actual  use  for  the  purposes  of 
a  right  of  way,  the  possession  and  use  thereof  vest  in  the 
owner  of  the  fee,  and  that  if  it  were  abandoned  by  the  company 
it  would  become  a  part  of  the  fee.  It  is  urged  that  before  the 
company  can  recover  possession  it  must  show  that  the  entire 
portion  of  the  150-foot  strip  of  land  on  each  side  of  its  fences 
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is  necessary  for  railway  purposes ;  and  that  because  the  rail- 
way company  has  offered  to  lease  the  use  of  the  land  to  the 
defendants  until  such  time  as  it  should  become  necessary  for 
railway  purposes,  it  has  virtually  shown  an  abandonment  of  all 
the  land  in  controversy,  and  that  the  right  to  the  exclusive, 
continuous  use  and  possession  thereof  can  only  be  obtained  by 
actual  use  for  railway  purposes. 

The  question  is  not  a  new  one,  and  no  useful  purpose  would 
be  served  by  reviewing  at  length  the  authorities  which  com- 
pletely answer  the  contentions  raised  by  the  defendants.  In 
Railway  Co.  v.  Watson,  74  Kan.  494,  87  Pac.  687,  which  in- 
volved  a  similar  grant,  it  was  held  that  the  railway  company 
acquired  a  right  of  way  200  feet  wide  through  the  Osage  Ceded 
Lands  in  this  state,  and  that  the  act  of  congress  granting  the 
right  of  way  "was  an  absolute  grant  in  prsesenti,  vesting  title 
from  the  date  of  the  passage  of  the  act,  and  all  persons  sub- 
sequently purchasing  any  of  such  lands  did  so  subject  to,  and 
with  notice  of,  the  railroad  company's  rights."  (Syl.  If  1.) 
It  was  also  held  that,  "Private  individuals  cannot  acquire  title 
by  adverse  possession  to  any  portion  of  the  right  of  way 
named."  (Syl.  1[.3.)  In  that  case,  the  district  court  made  a 
finding  to  the  effect  that  the  railway  company  had  abandoned 
all  claim  to  that  part  of  its  right  of  way  lying  more  than  50 
feet  from  the  center  of  its  track,  and  that  defendant  had  be- 
come the  owner  thereof  by  adverse  possession.  This  court  held 
that  the  facts  found  by  the  trial  court  were  insufficient  to 
devest  plaintiff  of  its  title  and  right  of  possession,  citing 
Northern  Pacific  Ry.  v.  Tovmsend,  190  U.  S.  267,  where  it  was 
said: 

"'In  determining  whether  an  individual,  for  private  purposes  may, 
by  adverse  possession,  under  a  state  statute  of  limitations,  acquire  title 
to  a  portion  of  the  ri^^it  of  way  granted  by  the  United  States  for  the  use 
of  this  railroad,  we  must  be  guided  by  the  doctrine  enunciated  in  Packer 
V,  Bird,  137  U.  S.  661,  669,  and  approvingly  referred  to  in  Shively  v. 
Bimlhy,  162  U.  S.  1,  44,'  [p.  270]."    (p.  611). 

Subsequently  the  supreme  court  of  the  United  States,  in 
Stuart  V.  Union  Pacific:  R.  R.  Co.,  227  U.  S.  342,  rendered  a  de- 
cision involving  the  questions  raised  here,  and  held  that— 

*'Under  the  acts  of  1862  and  1864  the  Kansas  Pacific  Railway  Com- 
pany [of  which  the  plaintiff  is  successor  in  interest]  had  authority  to 
build  west  of  the  one  hundredth  meridian  to  Denver  and  was  entitled  to 
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a  right  of  way  two  hundred  feet  from  the  center  of  the  track,  and  that 
right  is  superior  to  claims  initiated  after  the  act  of  1864,  even  if  prior  to 
the  construction  of  the  road;  and  this  right  is  not  defeated  hy  adverse 
I>ossession.''    (Syl.) 

In  Railtvay  Co.  v.  Watson,  supra,  the  court  disapproved  a 
statement  in  the  opinion  in  U.  P.  Rly.  Co.  v.  Kindred^  43  Kan. 
134,  23  Pac.  112,  wherein  it  was  said  that  the  railway  company 
got  only  an  easement  and  did  not  own  the  fee.  Referring  to 
the  Kindred  case  it  was  said : 

"The  term  'easemont'  was  not,  perhaps,  strictly  accurate.  The  estate 
granted  to  the  Union  Pacific  company  is  corporeal  in  character  rather 
than  incorporeal,  and  corresponds  to  the  limited  fee  for  particular  uses, 
subject  to  reverter,  described  in  the  Townsend  case."     (p.  518.) 

Among  other  decisions  holding  that  the  land  itself,  and  not, 
technically  speaking,  a  "right  of  way,"  was  granted  by  similar 
acts  of  congress,  are  Missouri,  Kansas  &  Texas  R'y  Co.  v. 
Roberts,  152  U.  S.  114 ;  New  Mexico  v.  United  States  Trust  Co.^ 
172  U.  S.  171.  In  the  latter  case,  referring  to  the  character 
of  the  grant,  it  was  said : 

'That  is,  the  land  itself — ^not  a  right  of  passage  over  it.  So  this 
court  in  Missouri,  Kansas  &  Texas  Railway  v,  Roberts,  162  U.  S.  114, 
passing  on  a  grant  to  one  of  the  branches  of  the  Union  Pacific  Railway 
Company  of  a  right  of  way  200  feet  wide,  decided  that  it  conveyed  the 
fee."     (p.  182.) 

The  act  of  congress  cannot  be  given  the  same  construction 
as  a  warranty  deed  conveying  a  strip  of  land  to  a  railroad 
company  for  right  of  way,  as  held  in  Abercrombie  v.  Simmons, 
71  Kan.  538,  81  Pac.  208 ;  nor  can  it  be  construed  by  the  rules 
of  construction  applied  by  state  courts  to  condemnation  pro- 
ceedings under  statutes  of  a  state,  or  to  grants  for  railway 
purposes  by  a  state. 

"The  courts  of  the  United  States  will  construe  the  grants  of  the 
general  government  without  reference  to  the  rules  of  construction 
adopted  by  the  States  for  their  grants."  (Shively  v.  Bowlhy,  152  U.  S. 
1,  44.) 

As  said  in  Railway  Co.  v.  Watson,  supra, 

"The  decision  of  this  court  must  therefore  be  controlled  by  the  views 
of  the  supreme  court  of  the  United  States  respecting  the  nature  of 
congressional  grants  of  the  character  of  the  one  in  quesion."     (p.  511.) 

The  judgment  is  affirmed. 
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Dawson,  J.  (concurring  specially) :  I  concur  in  the 
opinion  and  judgment  for  the  simple  reason  that  the  supreme 
court  of  the  United  States  has  held  squarely  and  repeatedly 
that  the  lands  granted  by  congress  to  the  Pacific  railroads 
for  railway  rights  of  way  are  not  subject  to  alienation  by 
adverse  possession  or  otherwise,  but  must  be  retained  by 
the  railroads  for  railway  purposes  as  the  gradually  expand- 
ing needs  of  the  railroads  may  require.  And  when,  pur- 
suant to  popular  agitation  on  this  subject  a  few  years  ago, 
congress  considered  this  matter,  it  found  that  the  best  it 
could  do  was  to  permit  the  various  state  laws  relating  to  ad- 
verse possession  to  operate  in  the^  future,  but  not  retroactively, 
and  that  those  parts  of  the  rights  of  way  not  yet  occupied  for 
railway  purposes  could  not  arbitrarily  be  taken  from  the  rail- 
roads and  gratuitously  conferred  upon  the  adjacent,  land- 
owners who  had  so  long  occupied  these  lands  and  treated 
them  as  their  own. 

I  am  authorized  to  say  that  Mr.  Justice  West  and  Mr.  Jus- 
tice Marshall  join  in  this  special  concurrence. 


'      No.  21,514. 

William  Smith,  Appellee,  v.  The  City  op  Kansas 
City,  Appellant 

SYLLABUS  BY  THE  COURT. 

Compensation  Act — Personal  Injuries — Written  Release — Mutxial  Mis- 
take. The  paper  relied  on  as  a  release  appears  to  have  been  signed 
when  the  parties  were  mutually  mistaken  as  to  the  extent  of  plaintiff's 
injuries.  The  sum  therein  named  being  manifestly  inadequate, 
such. instrument  is  not  binding. 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  Ed- 
ward L.  Fischer,  judge.  Opinion  filed  February  9,  1918. 
Affirmed. 

E.  S.  McAnany,  M.  L.  Alden,  Thomas  M.  Van  Cleave,  all  of 
Kansas  City,  and  Frank  L.  Barry,  of  Kansas  City,  Mo.,  for  the 
appellant;  Samuel  Maker,  of  Kansas  City,  of  counsel. 

W.  W.  McCanles,  Charles  E.  Thompson,  and  H.  F.  Gorsxich, 
all  of  Kansas  City,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  city  appeals  from  a  judgment  recovered  by 
the  plaintiif  for  damages  caused  by  being  trampled  while  in 
the  employ  of  the  city  caring  for  horses  used  in  connection 
with  its  fire  department.  He  alleged  that  he  was  65  years  old 
and  was  making  $2  a  day.  The  injury  was  on  February  15, 
1916,  and  on  the  24th  of  March,  thereafter,  he  drew  $33.75 
and  signed  a  paper  called  a  final  receipt,  for  which  he  alleges 
there  was  no  consideration,  as  the  amount  paid  him  was  only  a 
part  of  the  compensation  due.  He  also  pleaded  inadequacy, 
fraud,  and  mutual  mistake.  The  jury  were  charged  that  the 
only  groqnd  upon  which  the  release  could  be  set  aside  was  that 
of  mutual  mistake  as  to  the  extent  of  his  injuries,  and  gross 
inadequacy.  The  verdict  was  for  $590.25.  The  plaintiff  is  an 
unlettered  man  and  spent  30  years  of  his  life  with  Bamum's 
circus.  He  testified  to  receiving  injuries  on  the  legs,  and  a  rup- 
ture, and  also  injury  in  the  back;  that  he  wore  a  bandage  on 
one  leg  for  three  or  four  weeks ;  that  he  was  in  bed  off  and  on 
for  ten  or  twelve  days,  then  *got  up  on  crutches  and  walked 
around ;  that  he  attempted  to  do  work  at  other  places  and  had 
been  discharged  for  physical  inability;  that  the  city  doctor 
came  to  see  him,  did  nothing  for  one  leg,  and  bandaged  the 
other  "and  put  a  little  splinter  on  it,"  and  said  he  would  be  up 
in  two  or  three  days.  Eleven  or  twelve  days  thereafter  he 
sent  for  another  doctor,  whom  he  saw  several  times.  This 
doctor  advised  him  not  to  do  any  work  until  he  got  better.  He 
twice  saw  still  another  doctor  who  gave  him  some  medicine 
and,  like  the  one  just  mentioned,  told  him  he  was  ruptured.  He 
went  to  numerous  other  physicians,  but  appears,  nevertheless, 
to  have  taken  charge  of  his  own  case  to  quite  an  extent.  He 
testified  that  he  was  told  to  go  over  and  draw  his  wages,  which 
he  supposed  he  was  doing  when  he  signed  the  paper.  At  the 
time  of  trial  he  testified  that  he  had  not  done  anything  for  five 
or  six  months  until  the  preceding  week.  He  seems  to  have 
tried  to  work  at  numerous  places,  but  failed  on  account  of  his 
inability  to  perform  the  required  tasks.  When  he  signed  the 
paper  he  had  not  attempted  to  do  any  work,  and  did  not  know 
what  effect  his  injury  would  have  upon  his  ability  to  work. 
The  superintendent  of  the  waterworks  testified  that  he  went  to 


Digitized  by 


Google 


5^ SUPREME  COURT  OF  KANSAS. 

Smith  V.  Kansas  City. 

see  the  plaintiff  about  ten  days  after  the  injury  and  later,  when 
he  came  to  the  city  hall,  that  he  gave  him  the  address  of  Mr. 
Barry,  an  attorney  in  Kansas  City,  Mo.,  who  was  representing 
the  city ;  that  the  plaintiff  thought  he  would  be  able  to  go  back 
to  work  the  following  Monday  morning.  The  paper  recites  the 
payment  of  $33.75 — 

**Said^  amount  being  such  part  of  my  weekly  wages  for  the  period  of 
four  and  one-half  weeks  from  the  23d  day  of  February,  1916,  to  the  25th 
day  of  March,  1916  (both  dates  included)  as  I  am  entitled  to,  and  mak- 
ing in  all  with  the  weekly  payments  already  received  by  me,  the  total 
sum  of  Thirty-three  and  75/100  Dollars  ($33.75)  such  payment  being  the 
final  payment  of  compensation  under  the  Workmen's  Compensation 
Law  of  Kansas." 

It  recites  the  release  and  discharge  of  all  claims  and  de- 
mands, past,  present,  and  future.    Mr.  Barry  testified : 

**^.  $15.00  a  week  and  you  allowed  him  seven  dollars  and  a  half  a 
week?    A.  Yes,  sir. 

''Q.  It  had  then  been  four  and  one-half  weeks  that  he  had  been  off? 
A.  No;  for  four  and  one-half  weeks  which  would  have  been  up  to  the 
day  he  said  he  was  going  to  return  to  work. 

"Q.  Well,  we  will  assume  you  figured  it  will  be  four  and  one-half 
weeks,  then  he  would  actually  be  entitled  to  $33.75  up  to  the  date  he 
went  to  work?    A.  Well,  you  can  figure  it. 

"Q.  You  gave  him  what  he  was  entitled  to?  A.  Under  the  law  I  gave 
Just  what  Ihat  says. 

''Q.  You  gave  him  just  what  he  was  entitled  to  up  to  the  day  he  was 
going  to  work?  A.  Yes,  sir. 

'^Q.  Then  you  took  the  release  from  him  for  the  rest  of  the  eight 
years,  didn't  you?    A.  No,  sir;  I  didn't 

"Q.  In  addition  to  what  he  was  entitled  to  youtook  a  release  of  this? 
A.  I  took  that  document,  whatever  you  have  in  your  hand,  and  it  will 
speak  for  itself." 

Enough  of  the  evidence  has  been  recited  to  show  that  at  the 
time  the  paper  was  signed  the  plaintiff  thought  he  would  be 
able  to  go  to  work  again  for  the  city.  It  is  apparent  from  Mr. 
Barry's  testimony  that  he  thought  likewise  and  intended  by 
the  use  of  the  instrument  in  question  to  foreclose  any  further 
claim  for  the  injury  already  sustained.  Acting  in  good  faith, 
as  he  seems  to  have  done,  it  is  but  natural  to  assume  that  both 
he  and  the  plaintiff  believed  that  the  material  results  of  the 
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injury  had  disappeared,  and  that  no  substantial  difficulty  on 
account  thereof  would  thereafter  arise  in  plaintiff's  doing  his 
former  work.  It  is  not  only  fair,  but  reasonably  clear,  there- 
fore, that  both  parties  were  acting  under  a  misapprehension  of 
a  real  condition — in  other  words,  were  mutually  mistaken — 
and  it  must  go  without  saying  that  in  view  of  the  real  condition 
the  amount  paid  was,  beyond  all  question,  inadequate.  No 
reason  in  equity  or  in  law  appears  why  the  mistake  should  not 
be  corrected  and  the  real  injury  be  compensated  for.  Of  course, 
there  is  the  usual  dispute  as  to  the  extent  of  the  injury,  and  the 
usual  conflict  in  the  medical  evidence,  but  these  things  were  for 
the  jury,  and  there  appears  in  the  record  sufficient  basis  for 
their  conclusions. 
The  judgment  is  affirmed. 


No.  21,672. 

Emma  M.  TROWBEmoE,  Appellee,  v.  Wilson  &  Company, 

Appellant 

SYLLABUS  BY  THB  OOURT. 

Workmen's  Compensation  Act— Pain  from  Injuries  Receivedr— Right 
to  Compensation  Therefor,  Under  the  workmen's  compensation  act, 
compensation  can  be  recovered  where  inability  to  labor  is  caused  by 
pain  resulting  from  an  injury  received  in  an  accident  arising  out  of 
and  in  the  course  of  the  employment. 

Appeal  from  Wyandotte  district  court,  division  No.  2; 
Frank  D.  Hutchings,  judge.  Opinion  filed  February  9, 1918. 
Affirmed. 

/.  E.  McFadden,  O.  Q.  Claflin,  both  of  Kansas  City,  and 
0.  C.  Mosman,  of  Kansas  City,  Mo.,  for  the  appellant. 

W.  W.  McCanles,  Charles  E.  Thompson,  and  H.  F.  Gorsuch, 
all  of  Kansas  City,  for  the  appellee.  ^ 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  Under  the  wprkmen's  compensation  act,  the 
plaintiff  recovered  judgment  for  $636  for  four  weeks'  total  in- 
capacity for  labor,  and  208  wedcs'  partial  incapacity.  The 
defendant  appeals.    The  defendant  complains — 
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"Of  the  action  of  the  trial  court  in  admitting  and  excluding  evidence, 
in  refusing  to  give  the  instruction  requested  by  appellant,  the  giving  of 
instruction  Number  One  of  the  instructions  given  by  the  court,  of  the 
'  action  of  the  ti'ial  court  in  overruling  defendant's  motion  for  a  new  trial 
and  overruling  defendant's  motion  to  set  aside  the  special  findings  of  the 
jury,  and  in  entering  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant." 

In  opening  its  argument,  the  defendant  says : 

"The  error  of  the  court  in  admitting  and  excluding  evidence,  in  re- 
fusing to  give  the  instruction  requested  by  defendant  and  in  giving  in- 
struction Number  One  of  the  instructions  given  by  the  court  all  involve 
the  action  of  the  trial  court  in  allowing  the  pain  and  suffering  claimed 
by  the  plaintiff  to  enter  into  this  case  and  be  considered  by  the  jury  as 
affecting  plaintiff's  recovery,  and  will,  therefore,  be  considered  jointly." 

In  her  petition,  the  plaintiff  alleged  that  because  of  the  in- 
juries sustained  by  her,  she  was  unable  to  work  for  more  than 
a  month,  and  will  for  all  time  suffer  such  pain  that  she  will 
never  again  be  able  to  work  and  earn  wages  as  before.  There 
was  evidence  to  show  that  the  injury  was  painful,  and  that  the 
pain  prevented  the  plaintiff  from  working. 

In  the  first  instruction,  in  stating  the  case  to  the  jury,  the 
court  said: 

"Plaintiff  in  her  petition  alleges  in  substance  that  .  .  .  the  plain- 
tiff was  laid  off  from  work  for  more  than  a  month,  and  will  for  all  time 
suffer  such  pain  that  she  will  never  again  be  able  to  work  and  earn 
wages  as  before." 

The  defendant  asked  the  court  to  give  the  following  in- 
struction : 

"You  are  instructed  that  the  plaintiff  is  not  entitled  to  recover 
herein  for  any  pain  or  suffering  resulting  from  her  injury,  if  any." 

The  instruction  requested  was  not  given.  However,  there 
was  nothing  in  the  instruction  given  to  indicate  that  the  plain- 
tiff was  in  any  way  entitled  to  damages  for  the  pain  that  she 
had  suffered. 

There  is  but  one  proposition  argued  in  the  defendant's  brief. 
That  proposition  is,  that  the  plaintiff  was  erroneously  per- 
mitted to  recover  damages  for  the  pain  she  had  suffered.  The 
defendant  says : 

"Plaintiff  is  not  entitled  to  recover  compensation  for  pain  or  for 
inconvenience,  nor  is  she  entitled  to  recover  damages  for  pain  and  mental 
anguish." 
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It  may  be  conceded  that  the  defendant  here  states  a  correct 
principle  of  law.  The  compensation  provided  for  by  the  stat- 
ute is  for  loss  of  wages  on  account  of  incapacity  for  work, 
.  caused  by  accident.  A  hand,  an  arm,  a  leg,  or  any  other  part 
of  the  body  may  be  injured,  and  the  pain  caused  by  any  move- 
ment of  the  injured  part  may  be  so  severe  as  to  compel  the 
injured  person  to  cease  to  make  any  physical  exertion  what- 
ever. Pain  alone  may  render  a  person  unable  to  work,  or 
partially  unable  to  work.  If  pain  brought  about  by  an  injury 
causes  inability  to  labor,  that  pain  is  within  the  provisions  of 
the  workmen's  compensation  act,  just  the  same  as  though 
some  part  of  the  body  had  been  otherwise  impaired  to  such 
an  extent  as  to  render  the  person  unable  to  perform  labor. 
Compensation  for  loss  of  wages,  or  for  loss  of  ability  to  earn 
wages,  although  that  loss  may  be  caused  by  pain,  is  not  the 
same  as  damages  for  the  pain.  The  former  comes  within  the 
workmen's  compensation  act;  the  latter  does  not. 

There  was  no  error  in  admitting  evidence  concerning  pain, 
and  there  was  no  reversible  error  in  refusing  to  give  the  in- 
struction requested  by  the  defendant. 

The  judgment  is  affirmed. 


No.  21,694. 

The  State  op  Kansas,  Appellee  and  Appellant,  v.  John  Co- 
letti and  Lorenzo  Perello,  Appellants  and  Appellees. 

No.  21,596. 

The  State  of  Kansas,  Appellee  and  Appellant,  v.  Nick  Bonka 
and  Lorenzo  Perello,  Appellants  and  Appellees. 

No.  21,596. 

The  State  op  Kansas,  Appellee,  v.  Nick  Bonka  and 
Lorenzo  Perello,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Constitutional  Law — Amendment  of  Statute  by  Implication.  The 
provisions  of  section  16  of  article  2  of  the  state  constitution  that 
''no  law  shall  be  revived  or  amended  unless  the  new  act  contain  the 
entire  act  revived  or  the  section  or  sections  amended,  and  the  section 
or  sections  so  amended  shall  be  repealed''  has  no  room  for  application 
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to  an  amendment  by  implication.     {Parker-WMhington  Co,  v,  Kansas 
City,  73  Kan.  722,  85  Pac.  781.) 

2.  Appeal  Boi^ds— Misdemeanor  Cases — Not  Bail  Bonds.  Chapter  188, 
Laws  of  1915  (Gen.  Stat.  1915,  §§8201-8204),  providing  for  appeals 
from  convictions  in  misdemeanors,  and  which  requires  the  defendant 
to  give  a  bond  conditioned  upon  the  payment  of  the  fine  and  costs, 
and  also  a  bond  conditioned  that  he  will  not  violate  the  law  under 
which  the  conviction  was  obtained,  is  not  obnoxious  to  section  9  of 
the  bill  of  rights,  which  provides  that  "excessive  bail  shall  not  be 
required.** 

3.  Appeals — Power  of  Legislature  to  Impose  Terms.  It  is  within  the 
power  of  the  legislature  to  impose  additional  requirements  upon  the 
exercise  of  the  right  to  appeal  to  the  supreme  court  from  a  criminal 
conviction,  notwithstanding  the  provisions  of  section  8197  of  the 
General  Statutes  of  1915,  which  gives  such  an  appeal  "as  a  matter 
of  right." 

4.  Same — Appeal  Bonds  for  Protection  of  State.  The  provisions  of 
section  8206  of  the  General  Statutes  of  1915  (Grim.  Code,  §  287),  that 
the  bond  to  stay  the  judgment  of  conviction  shall  be  approved  by  the 
trial  court  or  the  judge  thereof,  or  the  supreme  court  or  any  justice 
thereof,  is  for  the  protection  of  the  state  alone,  and  not  for  the  benefit 
of  the  defendant  or  his  surety,  and  may  be  waived  by  the  state;  and 
the  failure  to  have  the  bond  approved  cannot  be  taken  advantage  of 
by  the  principal,  or  thfe  surety  in  an  action  to  recover  on  a  bond. 

Appeals  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  February  9,  1918.    Affirmed. 

Edward  E.  Sapp,  of  Galena,  and  A.  L.  Majors,  of  Columbus, 
for  the  appellants. 

S.  M.  Brewster,  attorney-general,  Don  H.  Elleman,  county 
attorney,  and  F.  W.  Boss,  of  Columbus,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  These  actions  were  brought  for  the  collection 
of  the  amount  claimed  to  be  due  the  state  on  bonds  given  in 
appeals  to  the  supreme  court  from  convictions  under  the  pro- 
hibitory law.  The  district  court  rendered  judgment  against 
the  appellants. 

The  bonds  were  given  under  section  1  of  chapter  188  of  the 
Laws  of  1915  (Gen.  Stat.  1915,  §  8201),  which  provides  that 
any  person  convicted  of  a  misdemeanor  may  appeal  to  the  su- 
preme court  by  complying  with  the  laws  then  in  force  and  giv- 
ing (1)  a  bond  in  double  the  fine  and  costs,  conditioned  upon  the 
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payment  thereof  within  thirty  days  after  the  afllrmance  of  the 
judgment  by  the  supreme  court,  or  the  final  disposition  of  the 
case  in  any  other  way,  and  (2)  a  bond  in  an  amount  to  be 
fixed  by  the  trial  judge,  conditioned  that  pending  the  appeal 
the  defendant  will  not  violate  the  law  uhder  which  the  convic- 
tion was  obtained. 

1.  In  two  of  the  cases  it  is  contended'  that  the  provisions 
of  the  statute  are  in  conflict  with  section  16  of  article  2  of  the 
constitution  of  the  state,  which  provides,  among  other  things, 
that— 

''No  law  shall  be  revived  or  amended  unless  the  new  act  contain  the 
entire  act  revived  or  the  section  or  sections  amended,  the  section  or  sec- 
tions so  amended  shall  be  repealed." 

It  is  a  suflicient  answer  to  say  that  the  provision  of  the  con- 
stitution referred  to  has  no  possible  application  to  an  amend- 
ment by  implication,  and  there  is  no  claim  that  the  statute 
amends  the  prior  statutes  in  any  other  way  than  by  implication. 
{Parker-Washington  Co.  v.  Kansas  Cfti/,  73  Kan.  722, 85  Pac. 
781 ;  The  State,  ex  rel,  v.  Cross,  38  Kan.  696, 17  Pac.  190,  and 
cases  cited  in  the  opinion;  36  Cyc.  1062, 1063,  and  cases  cited.) 

2.  In  the  same  two  cases  it  is  also  urged  that  the  statute  is 
in  conflict  with  section  9  of  the  bill  of  rights,  which  provides 
that  "excessive  bail  shall  not  be  required.''  There  is  no  ques- 
tion of  excessive  bail  involved  in  the  giving  of  the  bonds  upon 
which  the  actions  were  brought. 

3.  There  is  a  contention  that  the  statute  is  in  direct  conflict 
with  section  8197  of  the  General  Statutes  of  1915,  which  gives 
to  the  defendant  in  a  criminal  action  an  appeal  to  the  supreme 
court  from  any  judgment  against  him  "as  a  matter  of  right," 
but  if  there  be  any  conflict  between  that  statute  and  chapter 
188  of  the  Laws  of  1915,  the  later  enactment  must  prevail ;  it 
would  simply  be  a  question  of  conflict  between  two  statutes. 
There  is,  however,  no  conflict.  By  the  later  enactment  the 
legislature  recognized  that  the  defendant  in  such  cases  has 
an  appeal  "as  a  matter  of  right,"  but  saw  fit  to  impose  as  an 
additional  requirement  the  giving  of  the  bonds  to  secure  the 
payment  of  the  fines  and  to  preyent  further  violations  of  the 
law  while  the  appeal  was  pending.  Besides,  there  is  no  con- 
stitutional provision  which  would  prevent  the  legislature  from 
depriving  the  defendant  in  a  misdemeanor  case  of  all  right 
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to  an  appeal  to  the  supreme  court.  This  court  has  no  appellate 
jurisdiction  except  that  given  it  by  the  legislature.  Section  3 
of  article  3  of  the  constitution  first  defines  the  original  juris- 
diction of  the  supreme  court  and  then  gives  to  the  court  "such 
appellate  jurisdiction  as  may  be  provided  by  law." 

4.  In  the  remaining  case  (No.  21,595),  but  one  contention 
is  made,  which  is  that  the  bond  sued  upon  is  invalid  because  it 
was  not  approved  by  the  trial  court  or  judge  thereof,  or  by  the 
supreme  court,  or  some  justice  thereof,  in  compliance  with  the 
provisions  of  section  8206  of  the  General  Statutes  of  1915. 
The  appellants  rely  upon  the  case  of  Morrow  v.  The  State,  5 
Kan.  563,  in  which  a  recognizance  was  held  void  because  it  was 
taken  before  the  clerk,  acknowledged  before  him,  and  ap- 
proved by  him,  the  clerk  having  no  authority  in  the  premises. 
The  decision  was  placed  squarely  upon  the  proposition  that  the 
law  requires  a  recognizance  to  be  taken  by  order  of  the  court, 
and  where  the  instrument  shows  upon  its  face  that  it  was  not 
so  taken,  it  is  void.  The  distinction  between  a  recognizance 
and  an  appeal  bond  is  stated  quite  fully  in  3  Corpus  Juris, 
pages  1104,  1105,  and  in  Bouvier's  Law  Dictionary,  title 
"Bail.''  A  recognizance  is  an  obligation  of  record,  which  must 
be  taken  by  the  court  and,  when  entered,  becomes  in  the  nature 
of  a  conditional  judgment  against  the  recognizer.  An  appeal 
bond  is  a  voluntary  obligation  entered  into  by  the  principal 
and  his  sureties.  The  purpose  of  the  appeal  bonds  given  in  the 
present  case  was  to  secure  the  state  against  loss  if  it  should 
be  determined  there  was  no  merit  in  the  appeal,  or  in  the  event 
the  appeal  should  not  be  prosecuted  witii  effect.  A  general 
purpose  of  the  requirement  of  appeal  bonds,  also,  is  to  dis- 
courage vexatious  and  frivolous  appeals. 

The  appellants  are  not  in  a  position  to  take  advantage  of 
the  failure  of  the  state  to  have  the  bonds  formally  approved. 
If  the  principal  in  the  bonds  desired  to  insist  upon  their  ap- 
proval, he  might  have  refused  to  accept  his  liberty  and  re- 
mained in  the  custody  of  the  sheriflf  until  the  bonds  were  ap- 
proved. The  provision  was  not  made  for  the  benefit  either 
of  the  principal  or  the  surety,  but  solely  to  protect  the  in- 
terests of  the  state  and  prevent  the  acceptance  of  worthless 
bonds.  Since  it  was  for  the  state's  benefit  alone,  it  was  a  pro- 
vision that  might  be  waived  by  the  state.    The  bonds,  without 
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being  approved,  served  the  purpose  for  which  they  were  given, 
so  far  as  the  appellants  are  concerned,  quite  as  fully  as  though 
formally  approved.  The  principal  was  allowed  his  liberty,  and, 
having  secured  all  the  benefits  of  the  bonds,  he,  and  his  surety 
as  well,  are  estopped  from  claiming  that  the  bonds  were  not 
sufficient. 
It  follows  that  the  judgments  are  affirmed. 


No.  21,058. 

Gilbert  Avery  and  C.  G.  Keesling,  Partners  as  the  Gray 
County  Land  Company,  Appellants,  v.  George  Howell 
and  Floyd  Rhinehart,  Partners,  etc.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Agent's  Commission — Excharuge  of  Property — Evidence — Findings. 
There  was  evidence  sufficient  to  compel  the  submission  of  the  defense 
to  the  jury,  and  to  sustain  the  verdict  and  judgment  for  the  defendants. 

2.  Same.  There  was  evidence  which  tended  to  support  each  of  the  find- 
ing's of  fact  made  by  the  jury. 

3.  Same — Action  for  Commission — Shiftiivg  Ground  of  Defense.  Before 
this  action  was  commenced,  the  defendants  gave  a  certain  reason  for 
refusing  to  perform  a  contract  for  the  exchange  of  property.  In  their 
answer  they  pleaded  that  reason  with  others.  There  was  evidence 
which  tended  to  prove  the  truth  of  the  reason  first  gfiven.  That  evi- 
dence was  sufficient  to  support  the  verdict  and  judgment  for  the  de- 
fendants. 

4.  Same — Competent  Evidence  Withdravm.  A  judgment  will  not  be  re- 
versed on  account  of  the  withdrawal  of  competent  evidence,  where  it 
does  not  appear  that  the  complaining  party  was  injured  by  that  with- 
drawal. 

6.  Same — Competent  Evidence — Insolvency.  Evidence  of  judgments  for 
the  recovery  of  money  is  admissible  where  the  insolvency  of  a  judg- 
ment debtor  is  one  of  the  issues  presented. 

6.  Trial — Impeachment  of  Witness.  Where  a  witness  has  been  called  by 
all  the  parties  to  the  action,  cross-examination  which  tends  to  impeach 
the  witness  is  within  the  sound  judicial  discretion  of  the  trial  court. 

7.  Trial — Requested  Instructions — Refusal  Not  Error.  There  is  no  sub- 
stantial merit  in  the  complaint  concerning  the  refusal  of  the  court  to 
give  requested  instructions,  nor  in  the  complaint  concerning  the  in- 
structions given. 
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Appeal  from  Gray  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

H.  O.  Tiinkle,  of  Garden  City,  and  Charles  A.  Baker,  of  Chi- 
cago, 111.,  for  the  appellants. 

J.  M.  Kirkpatrick,  of  Dodge  City,  and  /.  W.  Davis,  of  Greens- 
burg,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiffs  seek  to  recover  a  commission 
from  the  defendants  for  effecting  an  exchange  of  property. 
Judgment  was  rendered  in  favor  of  the  defendants,  and  the 
plaintiffs  appeal.  This  is  the  third  appeal  in  this  action. 
(Avery  v.  Howell,  91  Kan.  297, 137  Pac.  785 ;  Avery  v.  Howell, 
96  Kan.  657,  153  Pac.  532.) 

A  brief  statement  of  the  facts  is  contained  in  Avery  v. 
Howell,  96  Kan.  657,  153  Pac.  532.  The  judgment  of  the  trial 
court  was  there  reversed  for  the  reason  that  there  was  evi- 
dence to  show  that  fraud  had  been  practiced  on  the  defendants, 
and  for  the  further  reason  that  the  trial  court  ignored  the 
issue  made  by  the  pleadings  as  to  the  purchaser  being  ready, 
able,  and  willing  to  exchange  properties  on  the  agreed  terms. 
On  the  trial  from  which  the  present  appeal  is  taken,  the  jury 
answered  special  questions  of  fact  as  follows : 

"1.  Did  Avery  &  Keesling  make  any  statements  which  they  knew'  to 
be  false  to  Howell  A>  Rhinehart,  concerning  the  incumbrance  of  Banna's 
property  or  the  ownership  thereof?    Ans.  Yes. 

''2.  If  you  answer  the  above  question  one  in  the  affirmative,  then  state 
what  statement  they  knowingly  and  falsely  made?  Ans.  That  Hanna 
was  the  owner  of  all  (underlined  in  the  original)  of  the  stock  of  goods 
and  other  properties  described  in  the  contract. 

"3.  Was  not  the  only  reason  assigned  by  Howell  &  Rhinehart  for  their 
refusal  to  complete  the  deal,  at  the  time  of  their  refusal  to  complete  the 
same,  that  Hanna  was  unable  to  comply  with  the  written  contract? 
Ans.  Yes. 

''4.  If  you  answer  the  above  question  in  the  negative  then  state  what 
other  reason  Howell  &  Rhinehart  did  assign?    No  answer. 

''5.  Ck>uld  Hanna,  if  given  a  reasonable  time,  have  raised  sufficient 
funds  to  have  passed  the  title  subject  to  no  more  than  $6,500.00?  Ans.  No. 

'*6.  Did  Avery  &  Keesling  fail  to  disclose  to  Howell  &  Rhinehart  any 
knowledge  they  had  as  to  Hanna's  financial  condition,  before  the  contract 
was  signed?    Ans.  Yes. 

"7.  If  you  answer  the  above  question  6  in  the  affirmative,  then  state 
what  knowledge  they  had  that  they  failed  to  disclose?    Ans.    Failed  to 
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disclose  Hanna's  indebtedness  to  be  more  than  $6,500.00  before  the  con- 
tract was  signed. 

"8.  Did  Hanna,  to  the  knowledge  of  plaintiffs,  make  any  statement 
which  he  knew  to  be  false  and  they  knew  to  be  false  concerning  the  in- 
cumbrance on  his  property  of  the  ownership  thereof?    Ans.  Yes. 

"9.  If  you  answer  the  above  question  8  in  the  affinnative,  then  state 
what  statements  which  he  knew  to  be  false  and  they  knew  to  be  false  he 
so  made  to  their  knowledge?  Ans.  That  the  incumbrance  on  the  property 
was  not  more  than  $6,500.00. 

''10.  Is  it  not  a  fact  that  after  defendants  had  refused  to  perform 
their  contract  with  Hanna  and  before  this  suit  was  brought  they  secured 
a  release  of  their  obligations  to  Hanna  under  the  said  contract  in  con- 
sideration of  the  sum  of  $150.00  which  they  paid  to  Hanna's  attorneys 
for  him?    Ans.  Yes. 

^'11.  Did  Hanna,  when  he  executed  the  contract,  know  that  the  Rock 
Island  Implement  Co.  had  recorded  the  contract  which  they  had  with 
him?    Ans.   No  evidence  to  show  that  he  did  know." 

1.  The  plaintiffs  argue  that  there  was  no  merit  in  the  de- 
fense ;  that  the  court  should  have  sustained  the  plaintiflfs'  de- 
murrer to  the  defendants'  evidence;  and  that  after  the  evi- 
dence had  been  submitted  to  the  jury,  the  court  should  never 
have  allowed  the  verdict  to  stand.  This  argument  is  directly- 
opposed  to  the  decision  rendered  by  this  court  in  Avery  v. 
Howell,  96  Kan.  657, 153  Pac.  532.  It  may  be  that  the  evidence 
on  the  last  trial  was  not  the  same  as  on  the  trial  from  whijch  the 
last  preceding  appeal  was  taken,  but  it  is  probably  safe  to  as- 
sume that  the  evidence  was  substantially  the  same.  Based  on 
that  assumption,  the  question  now  presented  has  been  decided. 
Be  that  as  it  may,  there  was  evidence  on  the  last  trial  suffi- 
cient to  compel  the  court  to  submit  the  defense  to  the  jury. 

2.  The  plaintiffs  urge  th^t  the  findings  of  the  jury,  except 
findings  numbered  3,  10,  and  11,  were  not  sustained  by  any 
evidence  whatever.  The  voluminous  abstract  and  the  tran- 
script of  the  evidence  have  been  carefully  read,  and  this  court 
is  unable  to  agree  with  the  plaintiffs  in  this  matter.  There 
was  evidence  which  tended  to  support  each  of  the  findings 
made  by  the  jury.  That  evidence  cannot  be  here  recited  with- 
out making  this  opinion  exceedingly  long. 

3.  The  court  instructed  the  jury — 

"That  where  a  party  gives  a  reason  for  his  conduct  and  dedsion 
touching  anything  involved  in  controversy,  he  cannot,  after  litigation 
has  begun,  change  his  ground  and  put  his  conduct  ui>on  another  differ- 
ent colisideration.'' 

34— Kan.— 1778 
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The  plaintiffs  claim  that  before  the  present  action  was 
commenced,  the  defendants  gave  as  their  reason  for  refusing 
to  pay  the  conmiission  that  Hanna  was  unable  to  perform  his 
part  of  the  contract.  The  plaintiffs  further  claim  that  the 
defendants  were  permitted  to  cl^nge  their  grounds,  or  rea- 
sons, for  not  performing  the  contract.  To  support  their  con- 
tention, the  plaintiffs  rely  on  the  answer  made  by  the  jury  to 
the  third  special  question.  The  answer  to  the  plaintiffs'  argu- 
ment is  that,  even  if  the  defendants  did  introduce  evidence 
to  establish  grounds  other  than  those  first  given  by  them  for 
refusing  to  perform  the  contract,  there  was  evidence  to  show 
the  truth  of  the  ground  which  the  plaintiffs  say  was  first 
given  by  the  defendants.  The  latter  evidence  was  sufficient 
to  support  the  verdict  and  judgment  so  far  as  this  matter  is 
concerned. 

4.  Soon  after  the  defendants  refused  to  preform  the  con- 
tract signed  by  them,  H.  D.  Hanna  commenced  an  action  in 
the  district  court  of  Finney  county  to  enforce  specific  per- 
formance of  that  contract.  That  action  was  afterward  dis- 
missed by  H^nna  on  the  payment  of  $150  to  him  by  the  de- 
fendants. The  plaintiffs  introduced  in  evidence  a  certified 
copy  of  the  record  in  that  action.  That  record  was  afterward 
withdrawn  from  the  consideration  of  the  jury.  Complaint  is 
made  of  the  order  withdrawing  that  record.  Wherein  this 
harmed  the  plaintiffs  does  not  appear.  The  tenth  question 
answered  by  the  jury  finds  that  such  a  settlement  was  made, 
and  there  was  evidence  to  support  that  finding.  Withdrawing 
the  record  of  the  action  from  the  consideration  of  the  jury  did 
not  prejudice  the  plaintiffs,  even  if  that  record  was  competent 
evidence. 

5.  Another  matter  of  which  complaint  is  made,  is  that  the 
court  erred  in  admitting  in  evidence  judgments  that  were 
rendered  against  H.  D.  Hanna  after  the  contract  between  him 
and  the  defendants  had  been  signed.  The  answer  to  this  com- 
plaint is  that  one  of  the  defenses  pleaded  was  that  Hanna  was 
insolvent  and  unable  to  carry  out  and  perform  his  contract. 
Evidence  of  the  judgments  was  admissible  on  the  question  of 
Hanna's  solvency. 

6.  H.  D.  Hanna  was  called  as  a  witness  by  the  plaintiffs 
and  also  by  the  defendants.    He  was  first  called  by  the  plain- 
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tiffs,  afterward  by  the  defendants,  and  then  recalled  by  the 
plaintiffs.  When  Hanna  was  recalled  by  the  plaintiflfs,  the 
defendants  were  permitted  to  ask  questions  impeaching  his 
credibility  as  a  witness.  The  plaintiffs  contend  that  this  .was 
error.  The  rule  is  that  a  party  cannot  ordinarily  impeach 
his  own  witness.  (Johnson  v.  Leggett,  28  Kan.  590;  The  State 
V.  Sorter,  52  Kan.  531,  34  Pac.  1036;  The  State  v.  Keefe,  54 
Kan.  197,  38  Pac.  302.)  But,  whether  a  party  may  impeach 
his  own  witness  is  largely  within  the  sound  judicial  disc)*etion 
of  the  trial  court.  (St.  L.  &  S.  F.  Rly.  Co.  v.  Weaver,  35  Kan. 
412,  11  Pac.  408.)  Even  if  the  defendants  were  erroneously 
permitted  to  cross-examine  Hanna  concerning  matters  that 
affected  his  credibility  as  a  witness,  it  does  not  appear  that 
the  cross-examination  did,  in  any  way,  prejudicially  affect 
any  substantial  right  of  the  plaintiffs.  This  court  is  precludcid 
by  section  581  of  the  code  of  civil  procedure  from  reversing 
the  judgment,  because  it  appears  on  the  whole  record  that 
substantial  justice  has  been  done. 

7.  Complaint  is  made  of  the  refusal  of  the  court  to  give 
an  instruction  requested  by  the  plaintiff,  and  complaint  is 
also  made  of  an  instruction  given  by  the  court.  These  instruc- 
tions have  been  examined.  The  complaints  are  without  sub- 
stantial merit. 

The  judgment  is  affirmed. 


No.  21,079. 

Catherine  Mulcahy,  Ajrpellee,  v.  The  City  op  Moline, 

Appellant. 

opinion  on  rehearing. 

SYLLABUS  BY  THE  COURT. 

Term  op  Court — Adjournment  by  Sheriff.  Where  a  court  record  shows 
that  an  adjournment  of  court  sine  die  was  announced  by  the  sheriff 
and  recorded  by  the  clerk,  there  is  a  presumption  that  the  announce- 
ment was  made  pursuant  to  an  order  of  the  court,  and  the  personal 
presence  of  the  judge  in  the  court  room  was  not  required  to  give  such 
order  validity. 

Appeal  from  Elk  district  court;  Allison  T.  Ayres,  judge. 
Opinion  on  rehearing  filed  March  9,  1918.  Reversed.  (For 
original  opinion  of  affirmance  see  101  Kan.  532.) 
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W.  A.  Elston,  city  attorney,  and  Chester  Stevens,  of  Inde- 
pendence, for  the  appellant. 

W.  P.  Hackney,  L.  D.  Moore,  A.  M.  Jackson,  A.  L.  Noble,  all 
of  Winfield,  and  Ed.  J.  Fleming,  of  Arkansas  City,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

DAyvrsoN,  J. :  This  is  a  rehearing.  The  case  was  fully  stated 
in  our  first  opinion  (Mulcahy  v.  City  of  Moline,  101  Kan.  532) . 
It  was  there  held  that,  in  the  absence  of  a  positive  showing 
that  the  May  term  of  the  district  court  had  adjourned  prior  to 
the  time  the  motion  to  set  aside  the  order  of  dismissal  and  to 
grant  time  to  file  an  amended  petition  was  allow*ed,  a  presump- 
tion that  court  had  not  adjourned  would  be  indulged,  and  that 
the  defendant  city  should  answer,  but  that  in  such  answer  it 
might  plead  the  facts  touching  the  adjournment. 

The  city  now  asks  leave  to  supply  the  following  record : 

"Adjournment  op  May,  1916,  Term. 
In  the  district  court  of  Elk  county,  Kansas. 
County  of  Elk,  state  of  Kansas,  ss. 

Now  on  this  2nd  day  of  September,  a.  d.  1916,  all  cases  of  the  May, 
1916,  term  of  this  court  having  been  called  to  the  judicial  notice  of  Hon- 
orable A.  T.  Ayres,  judge  of  this  court: 

Ck>urt  was  adjourned  by  J.  K.  Munsinger,  sheriff,  sine-die. 

J.  K.  Munsinger,  sheriff,  and  W.  B.  Russell,  clerk,  being  present. 

W.  B.  Russell,  Clerk." 

Appellee  contends  that  this  adjournment  is  void,  for  the 
reason  that  the  sheriff  had  no  power  to  adjourn  court,  as  his 
authority  to  do  so  is  limited  to  that  conferred  by  the  statute : 

"If  the  judge  of  a  court  fail  to  attend  at  the  time  and  place  appointed 
for  holding  his  court,  the  sheriff  shall  have  power  to  adjourn  the  court 
from  day  to  day,  until  the  judge  attend  or  a  judge  pro  tetiu  be  selected; 
but  if  the  judge  be  not  present  in  his  court,  nor  a  judge  pro  tent,  be 
selected,  within  two  days  after  the  first  day  of  the  term,  then  the  court 
shall  stand  adjourned  for  the  term.  The  sheriff  shall  exercise  the 
powers  and  duties  conferred  and  imposed  upon  him  by  other  provisions 
of  this  code,  by  other  statutes,  and  by  the  common  law."  (Gen.  Stat. 
1916,  §  7676.) 

It  is  clear  that  the  adjournment  recorded  was  not  made 
under  any  of  the  circumstances  covered  by  the  statute  just 
quoted,  and  that  the  sheriff  was  not  undertaking  to  act  under 
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any  authority  supposed  to  be  thereby  conferred  on  him.  It 
is  the  view  of  this  court,  that  the  words  "court  was  adjourned 
by  J.  K.  Munsinger,  sheriff,  sine  die/'  were  meant  to  express 
the  idea,  not  that  the  sheriff  assumed  to  decide  that  the  court 
should  be  adjourned  and  to  make  an  order  accordingly,  but 
that  he  announced  an  adjournment  presumably  directed  by 
the  proper  authority — ^that  he  promulgated  the  order  at  the 
direction  of  the  judge.  It  is  common  for  a  judge  to  say  to  a 
bailiff,  "Adjourn  court  until  [for  instance]  tomorrow  morn- 
ing," and  the  record  in  such  case  might  show  that  the  direc- 
tion was  obeyed.  Colloquially  the  bailiff  is  spoken  of  in  such 
a  case  as  adjourning  the  court,  but  all  understand  that  what 
is  really  done  is  that  the  court,  acting  through  the  judge, 
decides  and  orders,  and  therefore  makes,  the  adjournment, 
and  the  bailiff  merely  gives  publicity  to  the  fiat.  The  recital 
of  the  record  above  quoted,-  that  the  sheriff  and  clerk  were 
present,  may  imply  that  the  judge  was  not  in  the  court  room 
when  the  proclamation  was  made,  but  it  does  not  necessarily 
indicate  that  he- had  not  been  in  the  court  room  when  the 
direction  was  given,  and  it  does  not  even  suggest  that  he  was 
not  then  in  the  court  house — much  less  that  he  was  absent 
from  the  county.  It  is  not  essential  that  the  judge  shall  be 
present  in  person  in  the  court  room  when  an  order  is  made. 
This  court  makes  many  orders  outside  of  the  court  room, 
which  are  communicated  to  the  clerk  by  telephone  and  by  him 
entered  upon  the  record.  In  a  recent  murder  case  the  greater 
part  of  the  trial  was  had  outside  of  the  court  room.  (The 
State  V.  Sweet,  101  Kan.  746,  168  Pac.  1112.)  The  recital 
of  the  record,  that  all  the  cases  of  the  term  had  been  called 
to  the  judicial  notice  of  the  judge,  seems  substantially  equiva- 
lent to  a  statement  that  the  business  of  the  term  was  ended — 
the  record  of  a  finding  to  that  effect,  which  is  to  be  attributed 
to  the  judge  rather  than  to  an  executive  or  ministerial  officer. 
This  court  interprets  the  entry  as  meaning  that  the  judge 
properly  ordered  the  adjournment,  and  the  sheriff  announced 
it— an  interpretation  which  finds  added  support  in  the  fact 
that  the  record  has  been  permitted  to  remain  unchanged. 
If  it  related  to  the  unauthorized  act  of  the  sheriff,  the  pre- 
sumption would  seem  to  be  that  it  would  have  been  expunged. 
The  court  sees  no  conflict  between  this  decision  and  that 
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rendered  in  /n  re  TerriU,  Petitioner,  52  Kan.  29,  34  Pac.  457. 
What  was  decided  there  was  that  the  clerk  cannot  (without 
statutory  authority)  adjourn  the  court.  When  the  order  there 
involved  was  attempted  to  be  made,  the  judge  seems  not  to 
have  arrived  in  the  county;  there  was  nothing  in  the  record 
to  suggest  that  the  clerk  acted  otherwise  than  upon  his  own 
motion,  and  no  suggestion  to  that  effect  appears  to  have  been 
made. 

It  follows  that  our  former  judgment  of  affirmance  should  be 
set  aside,  and  the  judgment  of  the  district  court  will  now  be 
reversed  with  instructions  to  set  aside  its  order  reinstating 
the  cause,  and  with  further  instructions  that  the  cause  be 
dismissed. 

Dawson,  J.  (dissenting) :  In  the  case  of  In  re  TerriU, 
supra,  it  was  said : 

"The  opening,  holding  and  adjournment  of  court  are  the  exercise  of 
judicial  power,  to  be  performed  by  the  court.  To  perform  the  functions 
of  a  court,  the  presence  of  the  officers  constituting  the  court  is  neces- 
sary, and  they  must  be  present  at  the  time  and  place  appointed  by 
law."    (p.  81.) 

(See,  also,  The  State,  ex  rel  Barber,  v.  McBain,  102  Wis. 
431.) 

It  was  conceded  in  the  oral  argument  that  the  judge  was 
not  in  the  court  room  at  the  time  court  was  adjourned,  and 
some  doubt  was  expressed  as  to  whether  he  was  even  in  the 
county. 

I  think  we  should  adhere  to  the  old  rule  that  the  personal 
presence  of  the  judge  is  requisite  to  a  valid  adjournment 
of  court,  except  under  the  circumstances  expressly  covered  by 
the  statute. 

Johnston,  C.  J.,  and  Marshall,  J.,  join  in  the  dissent. 
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.  No.  21,096. 

The  Maple  Grove  Drainage  District,  Appellant,  v.  A.  A. 
Hicks  et  al.,  as  the  Board  of  Highway  Commissioners  of 
Grant  Township  in  Douglas  County,  Appellees. 

sylLabus  by  the  court. 
Drainage  District — No  Power  to  Regulate  Construction  of  Highways  or 
Highway  Culverts.  The  statute  defining  the  powers  and  duties  of  a 
drainage  district  does  not  vest  it  with  power  to  regulate  the  construc- 
tion of  highways  or  of  culverts  forming  parts  of  highways  within  the 
district,  but  such  power  over  township  highways  is  vested  in  township 
officers;  and,  therefore,  the  drainage  district  may  not  maintain  man- 
damus to  compel  township  officers  to  construct  highway  culverts  in  the 
district  so  that  they  will  operate  as  dams  and  sluiceways. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

J.  B.  Wilson,  and  B.  V.  Pardee,  both  of  Lawrence,  for  the 
appellant. 

John  Q.  A.  Norton,  and  Walter  G.  Thiele,  both  of  Lawrence, 
for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  proceeding  in  mandamus  was  brought 
by  a  drainage  district  to  compel  township  officers,  acting  as  a 
board  of  highway  commissioners,  to  construct  culverts  of  cer- 
tain dimensions  and  form  at  three  points  on  highways  within 
the  drainage  district.  The  questions  involved  in  this  appeal 
arise  upon  the  ruling  of  the  trial  court  in  sustaining  a  demurrer 
to  plaintiff's  petition.  It  was  alleged  that  in  the  drainage  dis- 
trict are  three  bayous  or  sections  of  lowland  separated  by 
higher  ground ;  that  at  times  of  excessive  rains  large  quantities 
of  water  collect  in  these  low  places ;  that  the  natural  drainage 
in  the  district  is  in  a  southerly  direction,  toward  the  Kansas 
river;  and  that  plaintiff  had  caused  surveys  to  be  made  and 
was  proceeding  to  establish  and  complete  a  system  of  drainage 
under  which  the  water  would  pass  into  the  Kansas  river 
through  a  tile  thirty  inches  in  diameter  which  was  then  in 
course  of  construction.    The  plans  made  contemplated  that  the 
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water  should  pass  from  one  bayou  or  low.  place  to  another 
through  pipes  or  openings  not  larger  than  thirty  inches,  and 
from  the  lower  baypu  through  the  thirty-inch  tile  leading  to  the 
river.  On  the  higher  ground  separating  the  bayous,  township 
highways  have  been  established  and  culverts  are  about  to  be 
built  by  the  township  officers  with  rectangular  openings  four 
feet  by  six  feet  in  size.  It  is  alleged  that  these  openings  would 
allow  the  water  to  pass  from  one  bayou  to  another  in  greater 
volume  than  could  be  carried  by  the  tile  or  single  outlet  leading 
to  the  river.  The  district  served  notice  of  its  purposes  and 
plans  upon  the  township  officers,  with  a  demand  that  they  build 
culverts  at  certain  designated  places,  not  to  exceed  thirty 
inches  in  diameter,  of  substantial  material  and  good  construc- 
tion; but,  notwithstanding  the  notice  and  demand,  the  de- 
fendants are  proceeding  to  build  the  culverts  in  dimensions  of 
four  by  six  feet. 

It  is  insisted  that  to  allow  the  defendants  to  build  the  cul- 
verts as  they  were  proceeding  to  do  would  result  in  allowing 
the  water  to  flow  through  the  ditches  much  faster  than  it 
could  be  carried  off  through  the  thirty-inch  tile  leading  to  the 
river  and  would  defeat  the  plaintiflf's  right,  as  given  it  by 
statute,  to  control  the  construction  and  maintenance  of  its 
drainage  system.  Plaintiff  is  not  proposing  to  build  culverts, 
nor  is  it  claiming  that  it  has  authority  over  the  construction 
and  maintenance  of  the  township  highways  of  which  the  cul- 
verts form  a  ^art.  These  powers  have  been  expressly  con- 
ferred on  the  township  officers.  (Gen.  Stat.  1915,  §  8765.) 
The  powers  of  the  drainage  district  have  been  specified  by  the 
legislature,  but  nothing  in  the  act  authorizes  it  to  regulate 
the  construction  of  highways,  or  to  deprive  township  officers 
of  the  powers  conferred  upon  them  respecting  highways. 
(Gen.  Stat.  1915,  §  3896.)  Culverts  constitute  a  part  of  the 
highway  and  are  necessary  to  its  construction,  and  the  town- 
ship officers  are  not  only  given,  control  of  the  construction, 
but  the  township  itself  is  made  liable  for  injuries  which  re- 
sult from  defective  construction.  (Gen.  Stat.  1915,  §  722.) 
It  may  be  that  culverts  or  openings  of  the  sizes  demanded  by 
the  drainage  district  will  not  be  sufficient  to  properly  drain 
the  water  from  the  highways  and,  at  any  rate,  the  determina- 
tion of  that  question  is  vested  in  the  township  officers. 
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The  district  is  not  complaining  that  the  culverts  will  not 
allow  the  water  to  flow  freely  across  the  highways,  but  that 
they  will  not  retard  the  flow  of  drainage  so  as  to  accommodate 
a  small  pipe  at  the  lower  end  of  the  district.  There  might 
be  cause  for  complaint  if  the  officers  had  constructed  the  high- 
ways so  that  they  would  have  prevented  the  free  flow  of  water, 
but  it  appears  that  the  proposed  construction  facilitates  the 
flow,  and  presumably  it  is  one  which  contributes  to  the  effi- 
ciency and  durability  of  the  highways.  The  plaintiff  is  asking, 
in  effect,  that  the  township  officers  be  compelled  to  construct 
the  highways  so  that  they  will  operate  as  dams  and  sluice- 
ways, holding  back  the  water  during  periods  of  excessive 
rains  and  only  allowing  the  passage  of  so  much  as  will  flow 
through  a  pipe  thirty  inches  in  diameter.  If  dams,  levees, 
floodgates,  and  sluiceways  are  essential  to  efficient  drainage 
of  the  district,  the  plaintiff  has  the  power  to  construct  them 
(Gen.  Stat.  1915,  §3896),  but  the  legislature  has  not  au- 
thorized it  to  control  the  construction  and  maintenance  of 
highways. 

The  law  of  course  proceeds  on  the  theory  that  officers  in  the 
performance  of  their  several  duties  in*the  district  will  co- 
operate so  far  as  practicable,  so  that  the  exercise  of  the  powers 
devolved  upon  one  will  not  obstruct  or  defeat  those  conferred 
on  the  other,  and  that  all  will  work  together  for  the  general 
welfare.  It  must  be  assumed  that  the  township  officers  were 
acting  in  good  faith,  and  until  the  legislature  gives  the  drain- 
age district  the  control  of  highways  in  the  district,  such  con- 
trol must  be  exercised  by  the  officers  upon  whom  it  has  been 
laid. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,102. 

W.  Listen  Decker,  Appellee,  v.  J.  H.  Bailey  and  Kate 
Bailey,  Appellants. 

SYLLABUS  BY  THE  COURT. 

New  Trial — Properly  Granted*    The  proceedings  considered,  and  held, 
the  court  did  not  abuse  its  discretion  in  granting  a  new  trial. 

Appeal  from  Gove  district  court;  Jacob  C.  Ruppenthal, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

John  B.  Ennis,  of  Oakley,  Lee  Monroe,  James  A.  McClure, 
and  C.  M.  Monroe,  all  of  Topeka,  for  the  appellants. 
Arch  L.  Taylor,  of  Russell,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  defendants  appeal  from  an  order  sustaining 
generally  a  motion  for  a  new  trial,  based  on  all  the  statutory 
grounds. 

A  statement  of  the  proceedings  is  not  necessary.  The  dis- 
trict court  might  have  been  satisfied  the  plaintiff  was  not 
afforded  a  reasonable  opportunity  to  present  his  case,  because, 
after  taking  leave  to  amend  his  answer,  the  defendants  did  not 
do  so,  and  the  plaintiff  did  not  know  the  answer  would  not  be 
amended  in  time  to  prepare  for  trial  on  the  ideadings  as  they 
stood  at  the  term  at  which  the  cause  was  heard.  Some  im- 
proper evidence  was  admitted.  Essential  features  of  the  de- 
fendants' case  depended  on  oral  testimony,  which  the  court 
might  have  believed  the  jury  should  not  have  credited. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,105. 

Nina  W.  Jones,  Appellee,  v.  R.  S.  Harper,  Ida  M.  Harper, 
and  Joe  R.  Smith,  Appellants. 

SYLLABUS  BY  THE  COURT. 

Taxation — Defective  Notice  of  Redemption — Voidable  Tax  Deed.  In  the 
statutory  notice  that  tax  deeds  will  be  issued  on  a  date  named,  upon 
sales  of  three  years  before,  unless  the  land  is  sooner  redeemed,  the 
statement  of  the  amount  of  'taxes,  charges  and  interest  calculated  to 
the  last  day  of  redemption''  should  not  include  the  delinquent  tax  of 
the  year  preceding  such  notice,  where  the  land  was  bid  in  for  the 
county,  and  the  certificate  has  not  been  assigned.  A  tax  deed  based 
upon  a  notice  in  which  such  charge  is  included  is  properly  set  aside 
on  that  ground  when  attacked  witiiin  five  years. 

Appeal  from  Gray  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  March  9, 1918.    Affirmed. 

John  Harper,  of  Cimarron,  Albert  Watkina,  and  Arthur  C. 
Scates,  both  of  Dodge  City,  for  the  appellants. 

Harry  Brice,  and  /.  E.  Mulligan,  both  of  Cimarron,  for  the 
appellee. 

V 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  The  plaintiff  in  ejectment  recovered  a  judg- 
ment, and  the  defendant  appeals.  The  defendant  claims  under 
a  tax  deed  less  than  five  years  old.  The  trial  court  held  that  it 
was  voidable,  because  the  amount  required  to  redeem  was  over- 
stated in  the  notice  of  the  conveyance  of  unredeemed  lands. 
The  case  turns  upon  the  correctness  of  this  ruling. 

The  land  was  offered  for  sale  for  the  delinquent  tax  of  1910, 
on  September  5,  1911,  and  bid  off  for  the  county.  The  certifi- 
cate was  not  assigned  until  September  7,  1914.  On  April  2, 
1914,  the  statutory  notice  was  published,  stating  that  unless 
the  land  was  redeemed  on  or  before  September  7,  19J.4,  a  tax 
deed  would  be  issued.  (It  would  seem  that  the  date  named 
should  have  been  September  5,  but  this  does  not  affect  the  de-, 
termination  of  the  case  in  any  way.)  The  statute  required  the 
notice  to  show  "the  amount  of  taxes,  charges  and  interest  cal- 
culated to  the  last  day  of  redemption."  (Gen.  Stat.  1915, 
§  11446.)     In  arriving  at  this  amount  the  treasurer  included  - 
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the  tax  of  1913,  which  had  not  been  paid,  together  with  the  pen- 
alty which  had  accrued  in  December,  and  one  which  was  to 
accrue  in  June,  and  the  costs  of  advertising  a  sale  in  Sep- 
tember, 1914.  In  support  of  the  correctness  of  this  practice  it 
is  argued  that  the  purpose  of  the  notice  is  to  advise  the  owner 
of  the  precise  sum  he  would  be  required  to  pay  in  order  to  re- 
deem upon  the  last  available  day — September  7,  1914.  It  is 
true  that,  as  it  turned  out,  if  the  owner  had  attempted  to  re- 
deem at  that  time  he  would  have  been  required  to  pay  the  tax  of 
1913  (together  with  the  June  penalty,  and  the  costs  of  adver- 
tising the  land  for  sale  in  September,  1914),  because  on  that 
day,  not  having  been  paid,  it  was  properly  added  to  the  lien 
evidenced  by  the  certificate.  (Gen.  Stat.  1915,  §  11426.)  It 
is  also  true  that  on  the  date  of  the  first  publication  of  the  re- 
demption notice  (April  2, 1914)  the  tax  of  1913  was  in  a  sense 
due  and  was  a  lien  on  the  land,  because  under  the  statute  that 
condition  arose  on  November  1.  (Gen.  Stat.  1915,  §  11348.) 
Moreover,  the  failure  1;o  pay  half  of  the  1913  tax  on  December 
20  rendered  the  whole  of  it  subject  to  be  "collected  as  pro- 
vided by  law.''  (Gen.  Stat.  1915,  §  11396.)  But  it  could  not 
have  been  known  on  April  2  that  an  additional  penalty  was  to 
accrue  in  June,  for  the  owner  might  have  chosen  to  escape  it 
by  paying  the  tax ;  and  it  could  not  have  been  known  that  the 
payment  of  the  1913  tax  would  be  necessary  to  a  redemption 
made  on  September  7.  Apart  from  the  possibility  of  the  tax 
being  paid,  an  assignment  of  the  certificate  might  have  been 
made  to  an  individual  between  April  2  and  September  7;  in 
that  case  the  payment  of  the  1913  tax  would  not  have  been  re- 
quired of  the  assignee  (Gibson  v.  Trisler,  73  Kan.  397,  85  Pac. 
413),  nor  of  any  one  who  redeemed  after  such  assignment,  un- 
less in  the  meantime  the  holder  of  the  certificate  had  paid  it 
and  caused  it  to  be  indorsed  thereon.  (Gen.  Stat.  1915, 
§  11437.)  Inasmuch  as  the  tax-sale  certificate  was  still  owned 
by  the  county,  the  statute  required  four  weeks'  notice  to  be 
given  that  on  the  first  Tuesday  of  September,  1914  (Septem- 
ber 1)  ,the  land  would  be  sold  for  the  tax  of  1913 ;  but  when  that 
time  arrived,  the  certificate  not  having  been  assigned,  instead 
of  a  new  sale  being  made,  the  amount  of  the  1913  tax  was  added 
to  the  amount  of  the  lien  represented  by  the  certificate  of  the 
first  sale.    (Gen.  Stat.  1915,  §  11426.)   By  the  express  terms  of 
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the  statute  the  land  was  subject  to  sale  for  the  tax  of  1913  only 
in  case  it  was  not  paid  by  June  20,  1914.  (Gen.  Stat.  1915, 
§  11408.)  While  the  tax  of  1913  was  in  a  sense  delinquent 
when  the  redemption  notice  was  made  out,  in  April,  1914,  it 
h^  not  become  a  charge  in  connection  with  the  sale  made  in 
1911 — it  had  not  been  added  to  the  amount  required  to  redeem 
from  that  sale,  nor  could  it  then  have  been  known  that  it  ever 
would  become  a  part  of  that  amount.  The  machinery  had  not 
yet  been  set  in  motion  for  the  enforcement  of  the  tax  of  1913 
— for  the  sale  of  the  land  for  its  payment,  or  for  adding  its 
amount  to  the  sum  for  which  the  first  sale  was  made.  In  1914, 
the  first  Tuesday  of  September  (the  day  of  the  tax  sale)  hap- 
pened to  come  on  the  first  day  of  the  month,  so  that  in  this  in- 
stance the  time  for  the  charging  of  the  tax  of  1913  to  the  sale 
of  1911  arrived  before  the  period  allowed  for  redemption  had 
expired.  But  a  tax  sale  made  on  the  first  Tuesday  of  Septem- 
ber in  1912  (September  3)  would  have  been  ripe  for  a  deed  on 
September  4, 1915,  and  the  1914  tax  could  not  have  been  added 
to  the  amount  due  under  the  sale  until  September  7.  It  is 
therefore  clear  that  the  notice  published  in  April,  1915,  could 
not  include  the  tax  of  1914  as  a  part  of  the  amount  required 
to  redeem  from  the  sale  of  1912.  An  interpretation  that  would 
result  in  the  delinquent  tax  of  the  prior  year  being  sometimes 
included  and  sometimes  excluded,  according  to  the  day  of  the 
month  on  which  the  tax  sale  happens  to  fall,  is  not  one  to  be 
favored.  We  conclude  that  the  tax  of  1913  should  not  have 
been  included  in  the  amount  stated  in  the  redemption  notice. 

The  overstatement  of  the  amount  required  by  the  statute  is 
a  ground  for  setting  aside  the  deed.  (Shinkle  v.  Meek,  69  Kan. 
368,  76  Pac.  837.)  In  Watkins  v.  Inge,  24  Kan.  612,  a  tax  deed 
was  upheld  in  which  the  unpaid  tax  of  the  preceding  year  was 
not  included  in  the  amount  named  in  the  redemption  notice. 
In  behalf  of  the  appellant  it  is  suggested  that  the  opinion  con- 
tains an  intimation  that  the  notice  was  defective  in  this  regard, 
but  that  the  defect  was  not  sufficient  to  avoid  the  deed.  There 
the  court  merely  passed  on  what  was  before  it,  but  determined 
that  the  deed  was  valid,  even  assuming  that  the  tax  of  the  pre- 
ceding year  should  have  been  shown. 

The  judgment  is  affirmed. 
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No.  21,118. 

E.  Shore  and  Kittie  Shore,  Appellants,  v.  The  Atchison, 
ToPEKA  &  Santa  Fe  Railway  Company,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Shipper  of  Stock — Dangerotis  Position  Voluntarily  Taken — Injuries — 
Railway  Company  Not  Liable.  One  who  was  traveling  on  a  shipper's 
pass,  accompanying  stock  being  transported  to  market,  got  off  the  ca- 
boose at  a  station  where  the  train  was  stopping  to  unload  other  stock, 
and  while  waiting  at  the  station  was  ordered  or  directed  by  the  station 
agent  and  a  brakeman  to  take  a  key  and  deliver  it  to  the  train  crew  at 
the  cattle  pens  and  to  ride  back  on  that  part  of  the  train.  He  volun- 
tarily obeyed  the  order  or  direction,  and  while  (getting  upon  the  side 
of  a  car  to  ride  back,  was  caught  between  the  side  of  the  car  and  the 
cattle  chute  and  received  injuries  from  which  he  died.  Held,  that  as 
he  voluntarily  placed  himself  in  a  position  of  obvious  danger  and  was 
not  engaged  in  looking  after  or  caring  for  the  stock  in  his  charge,  the 
railroad  company  is  not  liable  in  an  action  to  recover  for  his  death. 
(A.  T.  &  S.  F.  Rid.  Co.,  V.  lAndley,  42  Kan.  714,  22  Pac.  703.) 

Appeal  from  Sedgwick  district  court,  division  No.  1; 
Thomas  C.  Wilson,  judge.  Opinion  filed  March  9,  1918. 
Affirmed. 

John  W.  Adams,  and  George  W.  Adams,  both  of  Wichita,  for 
the  appellants. 

WiUiam  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Alleging  that  the  death  of  their  son,  John  Shore, 
was  caused  by  the  defendant's  negligence,  plaintiffs  sued  to  re- 
cover damages.  The  court  sustained  a  demurrer  to  the  evi- 
dence, and  they  appeal. 

John  Shore  was  in  charge  of  a  carload  of  cattle  being  shipped 
from  Wichita.  At  the  station  of  Norwich  it  was  necessary  for 
the  defendant  to  unload  two  head  of  stock  at  the  local  cattle 
pens,  which  were  about  1,100  feet  from  the  railway  station. 
Young  Shore,  who  was  21  years  of  age,  alighted  from  the  ca- 
boose and  stood  at  the  station  platform  waiting  for  the  train 
to  resume  its  journey.    When  the  train  crew  in  charge  of  the 
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car  to  be  unloaded  arrived  at  the  cattle  pens  the  cattle  chute 
was  found  to  be  locked,  and  it  became  necessary  to  obtain  a 
key  before  the  car  could  be  unloaded.  They  signaled  the  sta- 
tion agent  for  the  key,  and  the  brakeman  and  the  station  agent 
requested  plaintiffs'  son  to  take  the  key  down  to  the  cattle  chute 
and  ride  back  to  the  station  on  that  part  of  the  train.  He  took 
the  key  and  delivered  it  to  the  train  crew.  Shortly  afterwards 
he  was  found  lying  by  the  track  near  the  cattle  chute,  and  died 
almost  immediately  from  his  injuries.  There  was  no  eyewit- 
ness to  the  accident,  but  the  circumstances  indicated  that  he 
climbed  on  the  side  of  one  of  the  cars  to  ride  back  to  the  sta- 
tion, and  was  caught  between  the  side  of  the  car  and  the  end 
of  the  cattle  chute  and  received  the  injuries  which  resulted  in 
his  death.  It  was  contended  that  because  he  was  acting  under 
the  orders  of  the  station  agent  and  brakeman,  performing  a 
service  solely  for  the  defendant's  benefit,  the  defendant  is 
liable ;  that  it  was  negligent  in  maintaining  its  cattle  chute  so 
close  to  the  tracks  that  a  person  attempting  to  climb  upon  the 
train  or  ride  upon  the  side  of  the  car  would  be  knocked  down 
and  injured. 

The  defendant  admits  that  the  fair  inferences  to  be  drawn 
from  the  circumstances  in  evidence  are  that  the  deceased  was 
^caught  and  crushed  between  the  cattle  chute  and  the  side  of 
one  of  the  cars,  but  insists  there  was  no  evidence  tending  to 
show  any  negligence  on  the  part  of  the  defendant.  It  is  urged 
that  the  act  of  the  station  agent  and  brakeman  in  sending 
him  down  to  the  chute  with  the  key  and  telling  him  to  ride 
back  on  the  train  could  not  have  been  the  cause  of  his  death ; 
that  if  he  was  on  the  side  ladder  of  the  car,  he  must  have 
climbed  on  near  the  cattle  chute,  and,  by  the  use  of  his  or- 
dinary faculties  of  observation,  he  could  have  perceived  the 
danger  of  being  injured.  An  authority  relied  upon  by  the 
defendant  isA.T.A  S.  F.  Rid.  Co.,  v.  Lindley,  42  Kan.  714,  22 
Pac.  703,  where  a  shipper  of  stock,  at  the  request  of  the  con- 
ductor, got  on  top  of  the  train  to  help  signal  and  was  thrown 
off  by  a  sudden  movement  of  the  train  and  injured.  There, 
as  in  the  present  case,  the  train  was  in  charge  of  the  conduc- 
tor, but  it  was  said  in  the  opinion  that  the  order  or  direction 
of  the  conductor  to  go  on  top  of  the  cars  and  help  signal 
"was  entirely  without  the  routine  of  the  conductor's  duties; 
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and  as  it  was  voluntarily  obeyed  by  Lindley,  it  could  not 
fasten  any  liability  on  the  railroad  company."  (p.  723.)  If 
he  acted  as  an  employee  or  brakeman  it  was  of  his  own  voli- 
tion. The  defendant  also  relies  upon  the  terms  of  the  shipping 
contract  pleaded  in  the  answer,  by  which  the  deceased'  re- 
ceived free  transportation  with  the  stock  and  by  which  he 
agreed  to  remain  in  a  safe  place  in  the  caboose  while  the 
train  was  in  motion,  and  that  he  would  not  get  upon  any 
freight  car  while  switching  was  being  done  or  about  to  be 
done  at  stations  or  at  any  other  time  or  place. 

In  our  opinion  the  act  of  the  station  agent  and  brakeman 
in  requesting  the  deceased  to  take  the  key  down  to  the  cattle 
chute  and  directing  him  to  ride  back  on  the  train  was  not  the 
cause  of  his  death.  He  was  under  no  obligation  to  obey  the 
order  or  direction  of  these  employees,  neither  of  whom  had 
any  charge  of  the  train.  Even  if  the  conductor,  in  whose  sole 
charge  the  train  was,  had  given  him  the  order,  it  would  have 
been  optional  with  him  whether  or  not  he  obeyed  the  request. 
From  his  age  and  intelligence,  as  shown  by  the  evidence,  it 
is  apparent  that  he  must  have  known  the  danger  of  attempt- 
ing to  get  on  the  side  of  a  car  passing  the  cattle  chute,  and 
there  is  nothing  in  the  evidence  to  indicate  that  any  of  the 
employees  of  the  defendant  saw  or  knew  that  he  was  in  a 
position  of  danger.  It  is  not  even  claimed  that  the  station 
agent  or  brakeman  told  him  what  position  to  take  on  the  train 
or  how  to  get  on  it,  although  it  would  not  seem  that  if  this  had 
been  done  it  would  have  added  anything  to  the  plaintiffs' 
cause  of  action. 

He  voluntarily  placed  himself  in  a  position  of  obvious  dan- 
ger at  a  time  when  lie  was  not  engaged  in  the  performance  of 
any  duties  connected  with  the  care  of  the  stock  in  his  charge, 
and,  following  the  rule  declared  in  the  Lindley  case,  supra, 
the  demurrer  to  the  evidence  was  rightly  sustained. 

The  judgment  is  affirmed. 
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No.  21,120. 

Charles  H.  Prather  et  al.,  Appellees,  v.  John  Eden,  Appel- 
lee, and  John  A.  Wyer,  Appellant. 

SYLLABUS  BY  THE  CX)UBT. 

1.  Agency — Commissiona — Fraud — Separate  Trials,    The  court  properly 
exercised  its  discretion  in  refusing  separate  trials  of  the  issues. 

2.  Same — Fraud — Burden  of  Proof.    The  burden  of  proving  fraud  was 
properly  placed  on  the  party  allefi^ing  it. 

3.  Same — Instructions — New  Trial.    There  was  no  error  respecting  in- 
structions or  in  refusing  a  new  trial.  ^ 

Appeal  from  Kingman  district  court;  George  L.  Hay,  judge. 
Opinion  filed  March  9, 1918.    Affirmed. 

John  H.  Connaughton,  and  H.  E,  Walter,  both  of  Kingman, 
for  the  appellant. 
S.  S.  Alexander,  of  Kingman,  for  the  appellee,  John  Eden. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiffs  sued  the  defendants  to  recover  a 
real-estate  commission  of  $500  for  finding  a  purchaser  for  the 
defendant  Eden,  of  a  farm  at  $9,000,  such  purchaser  being  the 
defendant  Wyer.  It  was  alleged  that  as  a  result  of  the  plain- 
tiffs' efforts  Eden  contracted  with  Wyer  for  the  purchase  of  the 
land  at  |9,000 ;  that  afterwards,  Wyer,  learning  that  the  plain- 
tiffs were  to  receive  $500  commission,  for  the  purpose  of  cheat- 
ing them  fraudulently  stated  to  Eden  that  if  he  would  accept 
$8,500,  instead  of  $9,000,  as  provided  by  the  contract,  Wyer 
would  stand  good  for  any  loss  to  Eden,  Wyer  claiming  that  he 
had  been  defrauded  by  the  plaintiffs.  The  plaintiffs  dismissed 
as  to  Wyer.  Eden  answered  that  the  $500  would  not  be  due 
until  paid  by  Wyer,  and  denied  any  conspiracy.  He  also  filed  a 
cross-petition  against  Wyer  for  the  $500. 

Wyer  complains  that  the  court  refused  a  separate  trial  of 
the  issues  between  the  plaintiffs  and  Eden  and  of  those  between 
Eden  and  hiipself ,  that  the  burden  of  proof  was  placed  on  him, 
and  of  certain  instructions  given  and  refused,  and  the  denial 
of  a  new  trial. 

35— Kan.— 1778 
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As  to  the  matter  of  separate  trials,  the  court  exercised,  and 
we  cannot  see  that  it  abused,  its  discretion. 

The  question  of  misjoiner  could,  under  the  code,  be  raised 
only  by  demurrer  or  answer.  (Civ.  Code,  §  95,  Gen.  Stat.  1915, 
§  6986.) 

Wyer  was  the  only  party  alleging  fraud,  and  the  court  did 
not  err  in  putting  the  burden  on  him  to  prove  it.  We  have  ex- 
amined the  instructions  given  and  refused  and  find  no  error  in 
respect  thereto. 

The  evidence  justified  the  verdict,  a  new  trial  was  properly 
refused,  and  the  judgment  is  affirmed. 


No.  21,140. 

A.  E.  Everitt,  Appellee,  v.  William  Henry  Haskins  and 
Mary  R.  Haskins  (William  M.  Peck,  Garnishee),  Appel- 
lants. 

SYLLABUS  BY  THE  COURT. 

Pboceidinos  in  Aid  of  Execution — WUl^Spendthrift  Trust.  To  create 
a  spendthrift  trust  a  will  need  not  expressly  declare  that  the  in- 
terest of  the  eeatui  qwe  trust  shall  be  beyond  the  reach  of  his  creditors. 
It  is  sufficient  if  that  intention  can  be  clearly  ascertained  from  the 
whole  will.  In  the  present  case,  it  is  held  that  the  will  created  such 
a  trust  and  that  the  trust  property  cannot  be  reached  by  creditors 
of  the  cestui  que  trust. 

Appeal  from  Cloud  district  court;  John  C.  Hogin,  judge. 
Opinion  filed  March  9,  1918.    Reversed. 

Homer  Kennett,  Olin  Hunter,  and  Tom  Kennett,  all  of  Con- 
cordia, for  the  appellants. 

Park  B.  Pulsifer,  and  Charles  L.  Hunt,  both  of  Concordia, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  defendants  appeal  from  an  order  made 
in  a  proceeding  in  aid  of  execution. 

The  will  of  William  H.  Haskins  was  probated  on  February 
19,  1908.    It  provided  for  the  pasnnent  of  the  debts  of  the 


Digitized  by 


Google 


Vol.  102.  JANUARY  TERM,  1918. 547 

Everitt  v.  Haskins. 

testator,  and,  among  others,  contained  the  following  addi- 
tional provisions :  ' 

"Second.  I  give,  devise  and  bequeath  all  of  the  balance  of  my  prop- 
erty, both  real  and  personal,  after  the  payment  of  my  debts,  to  my  wife 
Lydia  Haskins,  if  she  survives  me,  for  her  use  and  benefit  during  her 
life,  with  full  power  to  use  and  dispose  thereof,  as  she  may  see  fit,  for 
her  own  comfort  and  pleasure,  and  not  to  account  to  any  one  for  such 
use,  nor  be  in  any  wise  restricted  in  the  use  thereof,  whether  of  income, 
increase  or  the  property  itself. 

"Third.  Any  of  my  property  that  may  remain  after  the  death  of 
both  myself  and  my  wife  not  expended,  used  or  disposed  of  I  hereby  give, 
devise  and  bequeath  to  my  three  children,  Emma  M.  Gleason,  William 
Henry  Haskins  and  Lida  Nelson,  share  and  share  alike.  Should  any 
of  my  children  die  before  either  myself  or  wife,  then  such  share,  as  he 
or  she  would  have  received,  as  herein  provided,  ^hall  go  to  their  descend- 
ants if  any,  and  if  they  leave  no  descendants  then  to  the  sur- 
viving of  my  children,  in  equal  shares.  The  share  of  my  son 
William  Henry,  as  provided  herein,  shall  not  be  given  into  his 
control,  but  shall  be  put  into  the  hands  of  my  Executor,  Wm.  M.  Peck, 
as  Trustee  for  my  said  son.  Said  Trustee  shall  invest  and  manage  the 
same,  as  to  him  seems  best,  and  pay  to  my  said  son  the  sum  of  Three 
Hundred  Dollars  ($300.00)  per  annum,  in  semi-annual  installments  of 
$150  each,  but  such  amount  may  be  increased  to  whatever  may  be  con- 
sidered necessary,  by  the  Trustee,  by  any  chang^e  in  condition  of  said 
William  Henry,  to  an  amount  sufficient  for  his  comfort.  Such  amount 
to  be  paid  by  the  Executor,  or  Trtistee,  out  of  any  money  thus  coming 
to  him,  whether  income,  increase,  or  the  corpus  of  the  estate  so  given; 
it  being  my  intention  that  he  shall  have,  as  above  provided,  the  said  sum 
of  Three  Hundred  Dollars,  or  more  if  necessary,  per  year,  so  long  as 
there  shall  remain  any  property  herein  given  him  from  which  to  pay 
it.  Should  there  be  any  of  the  estate  herein  given  to  my  son  William 
Henry  remaining  at  his  death,  it  shall  be  paid  over  and  conveyed  by 
the  Trustee  to  the  heirs  of  said  William  Henry.  It  is  my  will  and  I 
hereby  direct,  that  in  no  event  shall  any  of  my  estate  ever  be  given  to 
the  husbands,  either  present  or  future,  of  my  daughters,  but  shall  be 
kept  free  from  such  husbands,  during  the  life  of  my  said  daughters,  and, 
if  any  remains  of  their  respective  shares  at  their  death,  it  shall  go  to 
their  heirs,  other  than  their  husbands.  It  being  my  will  and  intention 
that  my  said  daughters,  after  they  receive  their  share,  shall  be  un- 
restricted in  the  use,  or  disposition  thereof,  in  any  other  way  than,  as 
herein  provided,  that  it  shall  in  no  event  go  to  their  husbands. 

"Fourth.  It  is  my  will,  and  I  hereby  appoint  as  the  executor  of  this, 
my  last  will  and  testament,  Wm.  M.  Peck,  and,  as  trustee  for  the  share 
of  my  son  William  Henry,  when  the  same  shall  come  to  him;    .    .    . 

"Fifth.  I  hereby  vest  the  legal  title  of  and  to  all  real  estate,  that  I 
may  own,  in  my  wife,  so  long  as  she  may  live,  and  hereby  give  her  full 
power  to  transfer,  convey  and  dispose  of  the  same,  and  execute  any 
and  all  deeds  of  conveyance  thereof,  that  may  be  necessary  or  convenient. 
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"After  the  death  of  my  wife,  such  power  is  hereby  vested  in  my  ex- 
ecutor and  trustee  to  sell  transfer  and  convey  any  and  all  property,  at 
any  time  in  the  execution  of  the  trust  herein  imposed." 

On  September  29,  1914,  the  plaintiff  obtained  a  judgment 
for  $1,123.61,  in  the  district  court  of  Cloud  county,  against 
the  defendants,  William  Henry  Haakins  and  Mary  R.  Haskins. 
On  November  7,  1914,  execution  was  issued  on  the  judgment, 
but  no  property  was  found  on  which  the  execution  could  be 
levied.  On  December  24,  1914,  an  affidavit,  under  section  524 
of  the  code  of  civil  procedure,  was  filed  with  the  probate  judge 
of  Cloud  county,  alleging  that  the  plaintiff  had  reason  to  be- 
lieve and  did  believe  that  Wm.  M.  Peck  had  property  of 
William  Henry  Haskins  and  was  indebted  to  him,  which  prop- 
erty was  not  exempt  from  being  taken  on  execution  tq  satisfy 
the  judgment  heretofore  rendered.  The  defendant,  Wm.  M. 
Peck,  appeared  and  was  examined.  The  probate  judge  or- 
dered Wm.  M.  Peck,  as  trustee,  to  pay  $300  per  annum  in 
semiannual  payments  to  the  clerk  of  the  district  court  to  be 
applied  on  the  judgment,  interest,  and  costs;  and,  until  the 
judgment,  interest,  and  costs  are  paid  in  full,  to  pay  such  ad- 
ditional sums  to  the  clerk  of  the  district  court  as  the  trustee 
might  otherwise  see  fit  to  pay  to  defendant  William  Henry  . 
Haskins.  The  probate  judge  further  orde^  the  trustee,  until /t 
the  judgment,  interest,  and  costs  are  fully  paid,  to  make  no/ 
transfer  or  disposition,  other  than  as  above  directed,  of  any 
of  the  property  in  his  hands  as  such  trustee,  and  to  pay  no 
money  and  to  turn  over  no  property  to  William  Henry  Has- 
kins. 

From  the  order  of  the  probate  judge  the  defendants  ap- 
pealed to  the  district  court.  That  court  sustained  and  con- 
firmed the  rulings  and  orders  made  by  the  probate  judge. 
From  the  order  made  by  the  district  court  the  defendants 
appealed  to  this  court.  They  argue  that  the  will  created  a 
spendthrift  trust,  and  that  the  funds  in  the  hands  of  the  trus- 
tee cannot  be  reached  by  the  creditors  of  William  Henry  Has- 
kins. 

Cases  involving  the  law  of  spendthrift  trust  have  been  be- 
fore this  court  on  two  occasions.  The  first  time  in  Sherman  v. 
Havens,  94  Kan.  654,  146  Pac.  1030,  and  the  last  time  in  Pond 
V.  Harrison,  96  Kan.  542,  152  Pac.  655.    The  decision  in  the 
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latter  case  will  not  assist  the  court  in  the  case  that  is  now  pre- 
sented, for  the  reason  that  in  the  Pond  case  the  will  expressly- 
stated  that  the  fund  therein  bequeathed  should  not  be  subject 
to  the  payment  of  the  debts  of  the  spendthrift,  on  execution, 
attachment,  or  otherwise.  The  present  case  must  be  deter- 
mined according  to  the  rules  announced  in  Sherman  v.  Havens, 
94  Kan.  654, 146  Pac.  1030.    In  that  case  this  court  said : 

''The  rule  adopted  by  the  majority  of  the  American  courts  is  that  'it 
is  lawful  for  a  testator  or  gn:'antor  to  create  a  trust  estate  for  the  life  of 
the  cestui  qiie  trusty  with  the  provision  that  the  latter  shall  receive  and 
enjoy  the  avails  at  times  and  in  amounts  either  fixed  by  the  instrument 
or  left  to  the  discretion  of  the  trustee,  and  that  such  avails  shall  not  be 
subject  to  alienation  by  the  beneficiary  nor  liable  for  his  debts.'  (26  A. 
&  E.  Encycl.  of  L.  139.)  .  .  .  The  question  is  a  new  one  in  this  state. 
There  is  no  statute  or  decision  upon  the  subject,  but  we  see  no  reason  why 
the  rule  adopted  by  the  majority  of  the  courts  of  this  country  should  not 
apply  here.  ...  It  accords  not  only  with  the  weight  of  authority  in  this 
country  and  with  sound  reasoning,  but  also  with  the  general  policy  which 
the  state  has  always  maintained  respecting  the  rights  of  creditors  and 
debtors  as  shown  in  the  liberal  provisions  of  our  exemption  laws.  .  .  . 
There  is  some  conflict  in  the  authorities  as  to  what  is  essential  to  the  crea- 
tion of  a  spendthrift  trust.  It  seems  to  be  clearly  established,  however, 
that  the  intent  need  not  be  stated  in  express  terms.''    (pp.  657,  659,  660.) 

"It  is  not  necessary  that  an  instrument  creating  a  spendthrift  trust 
should  contain  an  express  declaration  that  the  interest  of  the  cestui  que 
trust  in  the  trust  estate  shall  be  beyond  the  reach  of  his  creditors,  pro- 
viding such  appears  to  be  the  clear  intention  of  the  testator  or  donor  as 
gathered  from  all  purts  of  the  instrument  construed  together  in  the  light 
of  the  circumstances.  The  court  will  look  to  the  intention  disclosed  by 
the  whole  instrument,  rather  than  to  the  language  employed  in  any  par- 
ticular clause  of  it."    (26  A.  &  E.  Encycl.  of  L.,  2d  ed.,  141.) 

(See,  also,  notes  found  in  3  A.  &  E.  Ann.  Cas.  1010;  18  Ann. 
Cas.  495 ;  Ann.  Cas.  1917  B,  400 ;  24  Am.  St»  Rep.  686.) 

In  Leary  v.  Kerber,  255  111.  433,  a  will  containing  provisions 
very  closely  parallel  to  the  one  now  under  consideration  was 
held  to  create  a  spendthrift  trust. 

The  will  of  William  H.  Haskins  expressly  provides  that  none 
of  the  property  shall  be  given  into  the  control  of  William  Henry 
Haskins,  but,  instead  thereof,  that  control  is  given  to  the  trus- 
tee, who  shall  invest  it  and  manage  it  as  to  him  seems  best. 
Any  payment  over  $300  per  annum  is  within  the  discretion 
of  the  trustee.  The  wife  of  the  testator,  during  her  life,  had 
absolute  power  of  disposition  over  the  entire  estate,  and  after 
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her  death  that  power  was  given  to  the  trustee.  The  trustee's 
control,  discretion,  and  power  of  disposition  cannot  be  regu- 
lated or  directed  at  the  suit  of  creditors.  The  exercise  of  such 
authority  by  the  courts  would  be  in  contravention  of  the  terms 
of  the  will. 

Why  did  the  testator  put  these  provisions  in  his  will?  The 
answer  is  that  he  intended  that  William  Henry  Haskins  should 
not  exercise  any  discretion  concerning,  or  any  control  or  power 
of  disposition  over,  the  property  that  was  placed  in  the  hands 
of  the  trustee. 

William  Henry  Haskins  cannot  control  or  dispose  of  the 
semiannual  payments  before  they  have  been  paid  to  him.  The 
will  directs  that  the  payments  shall  be  made  to  him.  If  he  can 
assign  or  transfer  his  right  to  the  payments  before  they  are 
made,  or  before  they  are  due,  he  can  entirely  defeat  the  will 
so  far  as  provision  therein  made  for  his  benefit  is  con- 
cerned. If  he  can  assign  the  payments  and  give  to  his  assignee 
the  right  to  collect  them,  he  can  assign  all  the  payments  that 
will  ever  be  made  to  him,  and  he  can  transfer  to  his  assignee  all 
the  benefits  that  are  given  to  him  under  the  will.  That 
would  be  in  contravention  of  the  terms  of  the  will.  If  Haskins 
cannot  assign  the  payments,  his  creditors  cannot,  by  any  legal 
proceeding,  appropriate  them  to  the  payment  of  the  debts  of 
Haskins.  It  follows  that  the  will  created  a  spendthrift  trust  to 
which  creditors  of  William  Henry  Haskins  cannot  look  for  the 
payment  of  any  debts  contracted  by  him. 

The  judgment  is  reversed,  and  judgment  is  rendered  in 
favor  of  the  defendants. 
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No.  21,147. 

Celina  LASNimt,  Appellee,  v.  Laura  Berthiaume  et  al. 
(Helen  Martin  et  al.,  Appellants) . 

SYLLABUS  BY  THE  COURT. 

1.  Appeal — No  Transcript  of  Evidence — Scope  of  Review.  Failure  to 
provide  a  transcript  of  the  evidence  does  not  necessarily  require  the 
dismissal  of  an  appeal;  it  merely  excludes  from  the  scope  of  the  re- 
view those  features  of  the  lawsuit  dependent  thereon. 

2.  Wills — Rtde  agamst  Perpetuities.  The  rule  against  perpetuities  is 
that  no  future  interest  in  property  can  lawfully  be  created  which  does 
not  necessarily  vest  within  twenty-one  years  after  some  life  or  lives 
presently  in  being,  excluding  from  such  computation  of  years  the  in- 
cipient life  of  infants  in  ventre  isa  mere. 

8.  Same.  Provisions  of  a  will  which  direct  that  no  disposition  of  certain 
property  shall  be  made  ''within  twenty-one  years  after  the  death  of 
my  beloved  wife"  are  void  under  the  rule  against  perpetuities. 

4.  Same — Offends  Rule  against  Perpetuities — Descent  of  Estate.  When 
a  future  estate,  attempted  to  be  created  by  a  will,  fails  because  it 
offends  the  rule  against  perx>etuities,  the  property  thus  ineffectually 
disposed  of  vests  at  once  in  the  heir  or  heirs  at  law;  and  a  rent  charge 
on  the  abortive  future  estate  during  the  illegal  interim  of  suspen- 
sion fails  therewith. 

Appeal  from  Cloud  district  court;  John  C.  Hogin,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

C.  L.  Kagey,  of  Beloit,  M.  V.  B.  Van  De  Mark,  and  A.  ilf . 
French,  both  of  Concordia,  for  the  appellants ;  Fred  W.  Sturges, 
jr.,  of  Concordia,  guardian  ad  litem  for  minor  appellants. 

Park  B.  Pvlsifier,  C.  L.  Hunt,  both  of  Concordia,  and  W.  H. 
Savary,  of  Chicago,  111.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  by  the  plaintiff,  Celina  Las- 
nier, widow  and  sole  heir  at  law  of  the  late  Alfred  Edmond 
Lasnier  of  Cloud  county,  to  quiet  her  title  to  certain  property 
Which  had  belonged  to  her  deceased  husband.  Alfred  Edmond 
Lasnier  left  a  will,  the  material  parts  of  which  read — 

"First,  I  bequeath  to  my  wife,  Celina  Lasnier  all  the  income,  real  es- 
tate and  personal  property  that  I  own,  as  long  as  she  lives  a  widow.  If 
she  remarries  she  will  have  right  to  what  the  law  allow  her  only. 
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"Second,  I  oblige  her  after  receiving  my  life  insurance,  which  is  in 
her  name,  to  pay  $500  to  the  parish  of  Concordia  for  masses  to  be  said 
for  me  to  the  above  amount,  within  a  year  after  my  death. 

"Third,  I  oblige  her  to  give  $500.00  to  my  sister,  Emeline  Lasnier, 
Sister  in  the  Convent  of  Presentation  of  Marie,  in  St.  Hsracinthe,  Canada, 
under  the  name  of  Sister  Theresa. 

"Fourth,  I  devise  [advise]  her  to  sell  the  farm  and  all  of  the  stock  and 
implements,  but  I  desire  that  the  store  shall  not  be  disposed  of  in  any 
manner  within  21  years  after  the  death  of  my  beloved  wife.  And  in  the 
meantime  during  the  21  years,  the  building  to  be  kept  in  repair  out 
of  the  income  of  same  building  and  the  balance  to  be  equally  divided 
amongst  my  brothers  and  sisters. 

"Fifth,  after  21  years  elapse  after  the  death  of  my  beloved  wife,  should 
the  building  be  sold  the  amount  to  be  divided  amongst  and  between  the 
children  of  my  brothers  and  sisters  that  have  remained  good  Catholics 
and  g^ood  citizens. 

"I  appoint  my  beloved  wife,  Celina  Lasnier,  the  executrix  of  this  my 
last  will  and  testament.'' 

The  plaintiff  elected  to  take  under  the  law,  and  not  under 
the  will.  As  executrix  she  paid  the  bequests  mentioned  in  the 
second  and  third  paragraphs  of  the  will,  and  brought  this  ac- 
tion against  all  the  next  of  kin  of  her  husband  who  might  have 
some  claim  of  right  under  the  fourth  and  fifth  clauses  of  his 
will,  basing  her  action  on  the  ground  that  those  clauses  of  the 
will  were  void,  and  that  there  was  a  partial  intestacy  of  her 
husband's  estate  which  devolved  upon  her  as  his  sole  heir  at 
law. 

The  trial  court  gave  judgment  for  plaintiff  on  the  ground — 

"That  the  will  of  Alfred  Edmond  Lasnier  as  to  the  fourth  and  fifth 
clauses  thereof  is  void  and  of  no  effect  because  of  ambig^uity,  uncertainty, 
and  remoteness,  and  also  because  of  the  reason  that  the  said  dauses  vio- 
late the  rule  against  perpetuity." 

Certain  of  the  defendants  appeal. 
,  The  appellee  raises  a  preliminary  question  by  moving  to  dis- 
miss this  appeal  because  no  transcript  of  the  evidence  was  pro- 
vided by  the  appellants.  But,  unless  tlje  questions  involved  in 
the  appeal  require  a  review  of  the  evidence  or  of  the  rulings  of 
the  court  thereon,  a  transcript  would  serve  no  purpose.  Fail- 
ure to  provide  a  transcript  does  not  necessarily  require  the  dis- 
missal of  an  appeal ;  it  merely  excludes  from  the  scope  of.  the 
review  those  features  of  the  lawsuit  dependent  thereon.  In 
this  case,  apparently,  there  was  some  evidence  introduced  at 
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the  trial,  but  we  do  not  discern  its  relevancy  to  the  matters 
now  urged  upon  our  attention. 

Were  the  fourth  and  fifth  clauses  of  the  will  void,  as  decided 
by  the  trial  court?  Let  us  test  them  by  the  rule  against  perpe- 
tuities. That  rule  is  that  no  future  interest  in  property  can  law- 
fully be  created  which  does  not  necessarily  vest  within  twenty- 
one  years  after  some  life  or  lives  now  in  being,  excluding  from 
such  computation  of  years  the  incipient  life  of  infants  in  ventre 
sa  mere. 

In  Klingman  v,  Gilbert,  90  Kan.  545,  135  Pac.  682,  it  was 
said : 

"If  by  the  terms  of  the  will  no  estate  could  vest  in  the  children  of 
either  son  who  died  leaving  a  widow  until  her  death  or  remarriage,  the 
rule  agrainst  perpetuities  was  violated,  because  it  might  happen  that  the 
son  would  marry  a  woman  bom  after  his  father's  death,  who  would  survive 
him  more  than  twenty-one  years.  The  improbability  of  such  an  occur- 
rence does  not  affect  the  matter.  'The  rule  requires  that  future  interests 
within  its  scope  should  vest  within  twenty-one  years,  exclusive  of  periods 
of  prestation,  after  a  life  or  lives  in  being.  .  .  .  It  is  not  enough 
that  the  future  interest  may,  or  even  that  it  will,  in  all  probability, 
vest  within  the  limits.  It  must  necessarily  so  vest.'  (30  Cyc.  1482, 
1483.)  If,  however,  an  estate  would  necessarily  vest  in  such  children 
at  or  before  the  death  of  their  father,  the  rule  was  satisfied,  no  matter 
how  long  their  possession  and  enjoyment  of  the  property  might  l>e 
postponed.  (30  Cyc.  1471,  1473;  22  A.  &  E.  Encycl.  of  L.  721,  722;  Gates 
V.  Seibert,  157  Mo.  254,  57  S.  W.  1065,  a  case  somewhat  like  the  present; 
Note,  49  Am.  St.  Rep.  126.)  The  question  for  determination  therefore 
is.  When  would  an  estate  vest  in  the  children  of  one  of  the  sons  under  the 
circumstances  stated?  If  the  actual  and  obvious  purpose  of  the  testator 
was  one  which  the  law  does  not  permit  to  be  carried  out,  the  provision 
of  the  will  must  fail."     (p.  548.) 

In  Keeler  v.  Lauer,  73  Kan.  388,  393,  85  Pac.  541,  it  was 
said: 

"The  trust  is  to  terminate  and  the  property  to  pass  to  the  children 
when  the  youngest  child  arrives  at  the  agre  of  twenty-one  years.  Having 
no  statute  on  the  subject  the  commoh-law  rule  prevails,  under  which  the 
contingent  interest  must  become  vested  within  a  life  or  lives  in  being 
and  twenty-one  years  afterward,  to  which,  under  some  circumstances,  is 
added  the  period  of  gestation.  (22  A.  &  E.  Encycl.  of  L.  708;  Gray,  Rule 
against  Perpetuities,  2d  ed.,  §  201.)  If  the  contingency  on  which  the 
estate  is  to  vest  must  certainly  happen  within  the  common-law  period,  it 
does  not  offend  the  rule.  As  the  minority  of  the 'youngest  child  comes 
within  the  gross  period  added  to  a  life  in  being  there  is  no  room  for  dis- 
agreement.    It  is  held,  too,  that  the  term  of  twenty-one  years  may  be 
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taken  in  gross,  without  reference  to  infancy,  and  the  devise  is  not  too 
remote  if  the  contingency  must  happen  within  that  period.  {Bamitz's 
Lessee  v.  Robert  Casey,  11  U.  S.  456,  468,  3  L.  Ed.  403;  Potter  v.  Couch, 
141  U.  S.  296,  314,  11  Sup.  Ct.  1005,  35  L.  Ed.  721;  Johnston's  Estate, 
Johnston's  Appeal,  185  Pa.  St  179,  39  Atl.  879,  64  Am.  St.  Rep.  621; 
Cadell  V.  Palmer,  1  CI.  &  F.  [Eng.]  372;  Von  Broekdorff  v,  Malcolm,  30 
Ch.  Div.  172;  Gray,  Rule  against  Perpetuities,  2d  ed.,  §§  186,  223;  22  A« 
&  E.  Encycl.  of  L.  709.)"   (p.  393.) 

The  rule  against  perpetuities  has  received  the  sanction  of 
lawyers  and  statesmen  for  many  generations,  both  in  America 
and  England;  and  it  is  grounded  on  the  salutary  and  far- 
sighted  public  policy  which  frowns  on  the  total  exclusion  of 
property  from  social  commerce  for  long  periods  of  time.  Such 
exclusion  is  at  variance  with  that  philosophy  of  government 
which  encourages  the  accumulation  of  private  property  in  such 
form  that  it  may  readily  be  used  or  disposed  of  to  provide 
against  the  possibilities  of  future  want  or  misfortune.  Chan- 
cellor Kent's  examination  of  the  early  English  cases  led  him 
to  say  that  perpetuities  had  led  to  confusion  and  disorder  and 
had  often  caused  the  entanglement  and  ruin  of  families.  (4 
Kent's  Commentaries,  267,  268.)  Professor  Gray  declares  that 
the  rule  is  not  of  feudal  origin,  but  has  its  support  in  the  prac- 
tical needs  of  modem  times.  (Gray,  The  Rule  against  Per- 
petuities, §  203.) 

Sir  William  Blackstone,  in  discussing  the  rule  against  per- 
petuities, says : 

''But,  in  .  .  .  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time;  as  within  one 
or  more  life  or  lives  in  being,  or  within  a  moderate  term  of  years,  for 
courts  of  justice  will  not  indulge  even  wills,  so  as  to  create  a  perpetuity, 
which  the  law  abhors;  because  by  perpetuities  .  .  .  estates  are  made 
incapable  of  answering  those  ends  of  social  commerce,  and  providing  for 
the  sudden  contingencies  of  private  life,  for  which  property  was  at  first 
established.  The  utmost  length  that  has  been  hitherto  allowed  for  the 
contingency  of  an  executory  devise  of  either  kind  to  happen  in,  is  that  of 
a  life  or  lives  in  being,  and  one  and  twenty  years  afterwards."  (Cooley's 
Blackstone,  Book  II,  173,  174.) 

In  the  present  case,  the  plaintiff,  as  was  her  privilege,  dis- 
claimed under  the  will  and  claimed  her  right  to  half  the  estate 
under  the  statute.  What  then  became  of  the  other  half  of  the 
estate  after  paying  the  specific  bequests?  The  will  says  the 
store  building  is  not  to  be  disposed  of  in  any  manner  within 
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twenty-one  years  after  plaintiflf's  death.  After  that  time  it  is 
to  vest,  or  the  proceeds  of  it  are  to  vest,  in  certain  persons 
whose  identity  need  not  at  this  point  concern  us.  It  is  not 
within  twenty-one  years  after  some  life  now  in  being,  but 
after  that  time — ^beyond  that  time — ^that  the  proceeds  of  this 
property  are  to  vest  according  to  this  will.  Certainly  this 
provision  of  the  will  off  ends  the  rule  against  perpetuities.  And 
when  a  proposed  future  estate  fails  because  of  the  rule  against 
perpetuities,  the  property  vests  at  once  in  the  heir  or  heirs  at 
law.  (In  re  Walkerly,  108  Cal.  627,  49  Am.  St.  Rep.  97,  and 
note;  Kountz's  Estate,  213  Pa.  St.  390,  3  L.  R.  A.,  n.  s.,  639; 
Cooley's  Blackstone,  Book  II,  156,  157;  Gray,  The  Rule 
against  Perpetuities,  §  §  247, 248. )  The  rent  charge  on  the  prop- 
erty, being  for  the  proposed  illegal  term  of  suspension  or  post- 
ponement of  the  vesting  of  the  estate,  necessarily  fails  with 
the  failure  of  the  abortive  estate  itself. 

In  view  of  the  foregoing,  it  seems  wholly  unnecessary  to 
decide  whether  the  provisions  of  the  will  creating  a  future 
estate  to  vest  finally  in  such  of  the  testator's  kinsmen  as  had 
"remained  good  Catholics  and  good  citizens,"  without  pre- 
scribing a  mode  of  determining  these  requisite  qualifications 
of  beneficiaries  to  take  under  the  will,  are  void  for  uncertainty. 
If  the  will  had  created  and  bestowed  a  power  of  appointment, 
or  if  it  had  prescribed  some  other  definite  and  suitable  mode 
of  determining  who  among  the  testator's  nephews  and  nieces 
possessed  the  requisite  qualifications,  there  might  be  no  such 
uncertainty  as  would  vitiate  the  devise  or  bequest.  (40  Cyc. 
1708.) 

It  is  suggested  in  appellants'  brief  that  the  store  building 
did  not  amount  to  one-half  of  thie  testator's  property.  Probably 
so,  but  aside  from  the  building  the  will  does  not  attempt  to 
regulate  the  disposition  of  any  residue. .  The  testator  advised 
his  widow  to  sell  the  farm,  etc.,  but  failed  to  direct  a  disposi- 
tion of  the  proceeds  of  such  sale.  There,  too,  the  will  dis- 
closes a  partial  intestacy.  All  the  property  ineffectually  dis- 
posed of  by  the  will  devolved  on  the  plaintiff  as  sole  heir  at 
law. 

The  judgment  is  affirmed. 
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I  No.  21,149. 

Nelue  Boyd  Evans,  Appellee,  v.  The  Woodmen  AccroENT 
Association,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Accident  Insurance — School  Teacher — Injury  from  Cutting  Down 
Tree — No  Change  of  Occupation.  A  clause  in  an  accident  insurance 
contract  provided  that  if  the  insured  was  injured  'Vhile  engaged 
temporarily  or  otherwise,  in  any  occupation,  work,  risk  or  exposure 
classified  by  this  Association  as  more  hazardous  than  that  under 
which  this  certificate  is  issued,  or  while  doing  any  part  of  the  work 
of  any  one  so  classified,  I  or  my  beneficiary  shall  be  entitled  only  to  the 
benefits  provided  by  this  Association  in  its  classified  tables  for  such  in- 
creased hazard/'  and  the  insured,  who  had  been  in  charge  of  city 
schools  for  years  and  was  classified  in  the  certificate  as  superintendent 
of  a  city  school,  was  accidentally  killed  while  cutting  down  a  tree, 
about  six  months  after  the  end  of  the  term  of  school,  in  order  to  ob- 
tain firewood  for  his  father.  Occasionally,  while  teaching  and  in 
vacations,  he  did  some  work  on  his  farm  near  the  school  and  some 
chores  for  his  father.  In  a  contest  as  to  the  extent  of  the  benefits 
due,  it  is  held  that  the  clause  quoted  applies  to  occupations  rather 
than  to  casual  or  incidental  acts  which  might  pertain  to  occupations 
other  than  those  named  in  the  certificate,  and  that,  under  the  testi- 
mony in  the  case,  the  jury  was  justified  in  finding  that  the  insured 
had  not  changed  his  occupation,  and  that  the  work  he  was  doing  when 
he  was  killed  pertained  as  much  to  that  of  a  teacher*  as  to  that  of 
a  farmer. 

2.  Same — Policy  Obscure — Proper  Conatruction,  The  general  rule  is 
that  if  the  terms  of  an  accident  policy  are  obscure  or  open  to  more 
than  one  construction,  that  one  which  is  more  favorable  to  the  insured 
must  prevail. 

Appeal  from  Sedgwick  district  court,  division  No.  2; 
Thornton  W.  Sargent,  jud^re.  Opinion  filed  M^rch  9,  1918. 
Affirmed. 

Cheater  /.  Long,  Avstin  M.  Cowan,  and  James  G.  Martin, 
all  of  Wichita,  for  the  appellant;  E.  J.  Hainer,  and  C.  P.  Craft, 
both  of  Lincoln,  Neb.,  of  counsel. 

George  A.  Neeley,  of  Hutchinson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  Nellie  Boyd  Evans  recovered  a  judgment 
against  the  Woodmen  Accident  Association  in  the  sum  of  $3,222, 
upon  a  certificate  issued  by  the  association  to  her  husband, 
William  E.  Evans,  now  deceased.    The  defendant  appeals. 

On  May  26,  1913,  when  the  certificate  of  membership  in  the 
association  was  issued  to  Evans,  and  for  several  years  prior 
thereto,  his  profession  was  that  of  public-school  teacher,  and  at 
the  time  of  the  issuance  of  the  certificate  he  held  the  position  of 
superintendent  of  public  schools  at  Mulvane,  Kan.,  and  his  oc- 
cupation was  so  stated  in  his  application  for  membership  and 
in  the  certificate.  For  several  years  prior  to  his  death  he  was 
also  the  owner  of  a  tract  of  farm  land,  and  adjoining  this  tract 
wais  a  small  tract  upon  which  his  aged  and  infirm  father  lived 
alone.  The  deceased  lived  in  town,  not  far  from  his  school,  but 
it  had  been  his  custom,  when  not  engaged  in  his  regular  duties 
as  a  teacher,  to  go  to  the  farm  and  do  some  of  the  work  there, 
mainly  in  the  mornings  and  evenings,  and  aid  his  father  in 
doing  chores  and  in  caring  for  the  few  head  of  stock  kept  on 
the  farm.  It  was  provided  that  the  application  of  the  insured, 
the  by-laws  of  the  association,  and  the  certificate  issued  should 
together  constitute  the  whole  contract  between  the  parties. 
Among  the  provisions  of  the  application  was  the  following : 

"I  hereby  agree  that  if  I  am  accidentally  injured,  fatally  or  non-f atally, 
while  engaged  temporarily  or  otherwise,  in  any  occui>ation,  work,  risk  or 
exposure  classified  by  this  Association  as  more  hazardous  than  that  under 
which  this  certificate  is  issued,  or  while  doing  any  part  of  the  work  of  any 
one  so  classified,  I  or  my  beneficiary  shall  be  entitled  only  to  benefits  pro- 
vided by  this  Association  in  its  classified  tables  for  such  increased  hazard." 

The  classification  of  risks  in  force  at  the  time  the  certificate 
was  issued  was  as  follows : 

"Occupation.  Risk.  Benefits. 

"Teacher  school,  city Select $3,000 

Teacher  school,  country  or  village Ordinary 1,500 

Farmer  owner,  truck  raiser Medium  1,000 

Farmer  owner,  or  renter Medium 1,000 

Farm  laborer,  hired  hand Special   800" 

In  May,  1914,  Evans'  term  as  superintendent  expired  and  he 
did  not  thereafter  secure  any  employment  or  contract  of  em- 
ployment as  a  teacher  or  superintendent  of  schools.  During  the 
summer  of  1914  he  made  a  campaign  for  the  office  of  countj'^ 
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treasurer  and  also  spent  some  of  his  time  working  on  the  farm. 
After  being  defeated  for  that  oflRce  at  the  general  election  in 
the  fall,  he  spent  considerable  time  working  at  the  farm  or 
overseeing  others  working  there  and  in  aiding  his  father. 
However,  he  did  not  depend  upon  the  farm  as  a  means  of  sup- 
port for  himself  and  family.  After  the  election,  efforts  were 
made  by  him  to  obtain  another  position  as  teacher,  and  he  con- 
sidered an  offer  of  a  position  in  the  town  of  Corbin,  but  it  does 
not  appear  that  he  arranged  to  take  that  position.  In  connec- 
tion with  his  work  as  a  teacher,  and  up  until  the  time  of  his 
death,  he  was  a  member  of  the  county  board  which  conducted 
examinations  of  teachers  and  graded  tiieir  examination  papers. 
Evans  also  received  a  certificate  as  a  licensed  normal  teacher 
about  the  time  his  term  as  superintendent  expired.  He  was 
killed  on  December  24,  1914,  when  a  cottonwood  tree  upon  his 
farm,  which  he  was  cutting  down  for  fuel  for  his  father,  fell 
upon  and  crushed  him.  Among  other  findings,  the  jury  found 
that  deceased  never  changed  his  occupation  after  his  term  as 
superintendent  expired;  that  his  activities  after  June,  1914, 
consisted  of  being  a  member  of  the  examining  board,  cam- 
paigning for  the  office  of  county  treasurer,  and  taking  his  usual 
recreation  on  the  farm ;  that  the  work  he  was  doing  when  he 
was  killed  was  connected  with  and  related  to  the  occupation 
of  teacher,  and  did  not  pertain  to  that  of  a  farmer. 

The  certificate  provided  for  the  payment  to  the  beneficiary 
of  $3,000  in  case  of  death  by  external,  violent,  and  accidental 
means,  and  it  was  conceded  that  Evans'  death  was  so  caused. 
Prior  to  this  action  and  at  the  trial  defendant  made  a  tender  of 
$1,000  to  plaintiff,  as  the  extent  of  its  liability  under  the  cer- 
tificate. It  is  contended  by  defendant  that  the  deceased  was 
injured  while  temporarily  engaged  in  the  work  of  a  farmer, 
and  that  he  was  doing  part  of  the  work  of  his  father,  a  farmer, 
and,  therefore,  that  plaintiff  could  oot  recover  more  than  the 
amount  allowed  for  such  risks.  It  is  clear  that  the  occupation 
of  the  insured  was  that  of  school  teacher.  He  had  served  as 
superintendent  of  the  schools  of  Mulvane  for  seven  years, 
and  before  that  time  had  been  engaged  as  teacher  of  the  com- 
mon schools  of  that  city.  The  fact  that  during  this  period  he 
had  occasionally  done  some  work  on  his  farm  and  chores  for 
his  father,  who  was  a  retired  farmer,  did  not  operate  as  a 
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change  of  vocation  nor  make  him  a  farmer,  "temporarily  or 
otherwise."  His  unsuccessful  candidacy  for  an  office  during 
the  vacation  period  cannot  be  interpreted  as  a  change  of  occu- 
pation. There  was  testimony  that  the  work  done  by  him  on 
the  farm  and  for  his  father  was  his  means  of  obtaining  exer- 
cise and  recreation,  and  the  jury  have  found  that  there  was 
no  change  of  occupation,  and  that  between  the  ending  of  the 
term  of  school  and  the  time  of  his  death  in  December  of  the 
same  year  the  only  work  done  by  him  was  acting  as  a  member 
of  the  examining  board,  an  unsuccessful  effort  to  be  elected  as 
county  treasurer,  and  his  usual  recreation  on  the  farm.  Some 
time  before  his  death  some  steps  had. been  taken  by  him  to  ob- 
tain another  position  as  school  teacher,  and  it  is  plain  that  he 
had  not  abandoned  his  calling.  The  things  done  by  him  upon 
the  farm  were  casual,  and  might  be  said  to  be  incidental  to  his 
work  as  a  teacher.  Clauses  like  the  one  in  question,  limiting 
the  insurer's  liability  where  the  insured  is  injured  while  en- 
gaged in  an  occupation  classified  as  more  hazardous  than  that 
named  in  the  certificate,  are  generally  held  to  apply  to  occupa- 
tions rather  than  to  acts  that  are  merely  casual  or  incidental. 
The  terms  "work,  risk  or  exposure"  pertain  to  a  classified  oc- 
cupation more  hazardous  than  that  under  which  the  certificate 
is  issued. 

In  Wildey  v.  Sheppard,  61  Kan.  351,  59  Pac.  651,  it  was  held 
that  one  insured  against  accident  as  a  barber  and  restaurant 
keeper,  who  was  injured  while  hunting,  might  recover,  al- 
though hunting  might  be  classed  as  a  more  hazardous  occupa- 
tion. The  hunting  was  treated  as  a  matter  of  recreation  in- 
cident to  the  daily  life  of  the  insured,  and,  not  being  for  profit 
or  hire,  could  not  be  regarded  as  even  a  temporary  change  of 
occupation.  In  that  case  there  is  a  quotation  with  approval 
from  Union  Mutual  Accident  Ass.  v.  Frohard,  134  111.  228,  in 
which  it  was  said : 

"The  word  'occupation'  .  .  .  must  be  held  to  have  reference  to 
the  vocation,  profession,  trade  or  calling  which  the  assured  is  engaged 
in  for  hire  or  for  profit,  and  not  as  precluding  him  from  the  performance 
of  acts  and  duties  which  are  simply  incidents  connected  with  the,  daily 
life  of  men  in  any  or  all  occupations,  or  from  engaging  in  mere  acts 
of  exercise,  diversion  or  recreation."     (p.  234.) 

Cutting  down  a  tree  was  not  the  usual  work  of  the  insured, 
and  may  be  said  to  be  as  incidental  to  school  teaching  as  it  would 
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be  to  farming  and  many  other  vocations.  It  is  not  easy  to  say 
what  particular  acts  are  properly  incidental  to  one  vocation 
and  not  to  another.  If  an  insured  lawyer  should  occasionally 
cut  down  a  dead  tree  in  his  orchard  or  yard,  his  acts  could 
hardly  be  treated  as  a  change  of  calling  any  more  than  the 
chopping  down  of  a  tree  now  and  then  by  the  Prime  Minister 
Gladstone  effected  a  change  of  his  vocation.  Occasional  acts 
of  that  kind  may  be  properly  treated  as  incidental  to  almost 
any  of  the  callings  or  occupations.  The  filial  act  of  the  insured 
in  cutting  wood  for  his  father's  use  cannot  be  regarded  as  the. 
act  of  a  farmer,  and,  besides,  his  father  had  retired  from  the 
occupation  of  farming.  It  did  not  make  him  a  farmer  or  wood- 
chopper  any  more  than  to  have  carried  his  father's  mail  oc- 
casionally would  have  made  the  insured  a  mail  carrier. 

In  Stone's  adm'rs  v.  United  States  Casualty  Co.,  34  N.  J.  Law, 
371,  the  insured  was  classified  in  the  policy  as  a  school  teacher, 
and,  being  temporarily  out  of  employment,  he  caused  two  build- 
ings to  be  erected  for  his  own  use,  and  while  examining  the 
work  as  it  progressed  he  fell  from  the  second  story  and  was 
killed.  The  clause  relating  to  a  change  of  occupation  or  any 
exposure  more  hazardous  than  that  named  in  the  policy  was 
held  to  apply  to  occupations  and  not  individual  acts,  and  it  was 
said  that  it  would  be  preposterous  to  affirm  that  because  of  the 
building  of  these  two  houses  he  thereby  became  a  builder  by 
profession.  It  was  held  that  the  jury  were  warranted  in  find- 
ing that  the  act  of  the  assured  which  led  to  his  death  was  not 
an  act  that  was  more  appropriately  incident  to  other  occupa- 
tions than  it  was  to  that  of  a  teacher. 

Although  there  is  some  conflict  of  authority,  the  general 
trend  of  the  cases  is  that  casual  or  incidental  acts  pertaining 
to  another  employment  than  that  named  do  not  constitute  a 
change  of  employment  within  the  meaning  of  clauses  like  that 
under  consideration ;  neither  do  they  operate  as  a  forfeiture  or 
reduction  of  the  amount  of  benefits.  In  a  note  in  7  A.  &  E. 
Ann.  Cas.  568  many  authorities  are  cpUected  in  support  of  the 
rule,  which  is  stated  as  follows : 

"In  construing  insurance  policies  which  contain  provisions  for  changes 
in  the  occupation  of  the  insured,  or  which  classify  risks  according  to 
occupation,  it  is  the  general  rule  that  to  be  engaged  in  a  certain  occupa- 
tion or  employment  is  not  inconsistent  with  the  incidental  performance  of 
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acts,  either  of  service  or  pleasure,  which  do  not  come  within  the  stated 
vocation  of  the  insured,  and  that  the  doing  of  such  acts  does  not  operate 
to  remove  the  insured  from  the  vocation  in  which  he  is  classed." 

Later  cases  to  the  same  effect  are  collected  in  Ann.  Cas. 
1916  B,  740.  Another  statement  of  the  rule  applicable  where  a 
forfeiture  or  reduction  of  benefit  is  claimed  by  reason  of  a 
change  of  occupation  or  of  temporary  or  occasional  acts  and 
exposures  pertaining  to  an  occupation  classed  as  more  hazard- 
ous than  that  named  in  the  policy,  with  a  long  list  of  support- 
ing authorities,  is  set  forth  in  L.  R.  A.  1915  D,  312.  It  is  there 
said  that — 

"Clauses  in  accident  policies  providing  for  a  forfeiture  or  reduction  in 
the  sum  payable  if  the  insured  is  injured  or  killed  in  any  occupation  or 
exposure  classed  as  more  hazardous  than  that  under  which  he  was  classi- 
fied have  frequently  been  before  the  courts.  There  has  been  little  differ- 
ence of  opinion  as  to  the  applicability  and  effect  of  such  provisions  as 
applied  to  cases  where  the  insured  was  injured  while  performing  an 
occasional  act  relating  to  a  more  hazardous  occupation,  it  being  gener- 
ally held  that  the  classification  intended  by  such  provisions  is  a  classifica- 
tion of  occupations,  and  not  of  particular  acts  or  exposures,  and  that 
therefore  the  fact  that  the  insured  occasionally  performs  acts  pertaining 
to  a  more  hazardous  occupation  does  not  have  the  effect  of  forfeiting  the 
policy  or  reducing  the  amount  of  recovery." 

(See,  aSso,  Note  in  24  L.  R.  A.,  n.  s.,  1174.) 

A  few  cases  taking  a  different  view  of  such  clauses,  and 
giving  them  a  strict  interpretation  as  against  the  insured,  may 
be  found  in  these  notes.  The  general  rule  is  that  if  there  is 
doubt  as  to  the  construction  of  such  provisions,  that  which  is 
most  favorable  to  the  insured  must  prevail.  (Casualty  Co.  v. 
Colvin,  77  Kan.  561,  568,  95  Pac.  565 ;  Stone's  adm'rs  v.  United 
States  Casualty  Co.,  supra.) 

The  instruction^  of  which  complaint  is  made  follow  closely 
the  rule  laid  down  in  Wildey  v.  Sheppard,  supra,  and  the  other 
authorities  which  are  herein  cited  and  approved.  We  find  no 
good  ground  for  the  claim  that  the  verdict  was  given  under 
the  influence  of  passion  and  prejudice. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21^24. 

August  Buezio,  by  his  next  friend,  Pauline  Burzio,  Appellee, 
V.  The  Joplin  &  Pittsburg  Railway  (Company,  Appellant 

OPINION  ON  rehearing. 

Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.  Opinion  modifying  former  opinion  filed  March  9, 1918. 
(For  original  opinion  of  affirmance  see  ante,  p.  287.) 

John  P.  Curran,  of  Pittsburg,  and  S.  L.  Walker,  of  Colum- 
bus, for  the  appellant. 

C.  A.  McNeill,  and  Maurice  McNeill,  both  of  Columbus,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  In  a  petition  for  a  rehearing,  the  defend- 
ant challenges  the  correctness  of  a  statement  made  in  the  opin- 
ion found  in  Burzix>  v.  Railway  Co.,  102  Kan.  287.  That  state- 
ment is  as  follows:  "It  is  urged  that  the  findings  of  the  jury 
are  contradictory  to  each  oljher."  (p.  292.)  The  defendant 
contends  that  this  matter  was  not  presented.  An  examina- 
tion of  the  defendant's  brief  discloses  that  the  contention  is 
correct.  This  matter  was  not  urged  as  a  ground  for  reversing 
the  judgment  of  the  trial  court.  The  opinion  that  has  been 
rendered  is  modified  by  striking  out  all  reference  to  the  find- 
ings of  the  jury  being  contradictory  to  each  other.  With  this 
modification  the  opinion  is  adhered  to. 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 563 

Stuart  v.  Kansas  City. 


No.  21^47. 

Clayton  L.  Stuart,  Appellee  and  Appellant,  v.  The  City  op 
Kansas  City,  Appellant  and  Appellee. 

OPINION  DENYING  A  REHEARING. 

Appeal  from  Wyandotte  district  court,  division  No.  3;  Al- 
bert J.  Herrod,  judge.  .Opinion  denying  a  rehearing  and  di- 
recting a  new  trial  on  certain  questions  filed  March  9,  1918. 
(For  former  opinion  of  reversal  see  ante,  p.  307.) 

H.  J.  Smith,  Thomas  M.  Van  Cleave,  and  Lee  Judy,  all  of 
Kansas  City,  for  the  appellant  and  appellee. 

J.  O.  Emerson,  and  David  J.  Smith,  both  of  Kansas  City,  for 
the  appellee  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  In  an  opinion  rendered  on  January  12, 1918 
(102  Kan.  307),  the  judgment  of  the  district  court  was  re- 
versed, and  a  new  trial  was  granted. 

The  plaintiff  has  filed  an  application  for  a  rehearing,  and, 
in  that  application,  asks  that,  if  a  rehearing  is  denied  and  the 
judgment  stands  reversed,  the  new  trial  be  directed  on  the 
proposition  on  which  tiie  judgment  was  reversed.  The  judg- 
ment was  reversed  on  the  ground  that  an  instruction  was 
erroneous  because  it  did  not  submit  to  the  jury  the  question  of 
the  defendant's  knowledge  of  the  dangerously  plajrf ul  habits  of 
William  Deeds,  a  fellow  workman  with  whom  the  plaintiff  was 
working  at  the  time  of  his  injury. 

The  judgment  of  reversal  is  adhered  to,  and  a  new  trial  is 
granted  on  the  following  questions:  (1)  Was  the  plaintiff  in- 
jured by  William  Deeds,  accidentally  or  in  sport?  (2)  If  the 
plaintiff  wds  injured  by  William  Deeds  in  sport,  was  William 
Deeds  in  the  habit  of  indulging  in  dangerous  play  with  his 
fellow  workmen?  (3)  If  William  Deeds  was  in  the  habit  of  in- 
dulging in  dangerous  play  with  his  fellow  workmen,  did  the  de- 
fendant have  notice  or  knowledge  of  that  habit? 

After  these  facts  have  been  ascertained,  judgment  will  be 
rendered  by  the  trial  court  in  accordance  with  the  facts  so 
found  and  in  obedience  to  the  law  declared  in  the  former 
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No.  21,326. 

The  National  Bank  of  Webb  City,  Missouri,  Appellee,  v. 
S.  S.  Dickinson  et  al.,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Promissory  Note — Makers  Primarily  Liable.  Those  who  sigrn  a  prom- 
issory note  as  makers  are  primarily  liable  thereon. 

2.  Same — Negotiability  Not  Destroyed.  A  note  si^ed  by  five  joint 
makers  contained  this  language: 

"We,  the  makers,  sureties,  endorsers  and  guarantors  of  this  note, 
hereby  severally  waive  presentment  for  payment,  notice  of  nonpay- 
ment, protest  and  notice  of  protest  and  consent  that  time  of  payment 
may  be  extended  without  notice  thereof  to  any  of  the  sureties  of  this 
note." 

Held,  that  such  note  is  negotiable. 

3.  Same — No  Surety  Indicated  on  Note.  Under  the  law  as  expressed  in 
the  negotiable-instruments  act  there  was  nothing  on  such  note  to  indi- 
cate that  any  party  thereto  was  a  surety,  and  the  quoted  sentence  was 
meaningless  and  did  not  render  the  instriunent  a  courier  impeded  with 
luggage. 

Appeal  from  Pawnee  district  court;  Albert  S.  Foulks, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  and  E.  E.  Glasscock,  of 
Lamed,  for  the  appellants. 

W.  H.  Vernon,  W.  H.  Vernon,  jr.,  J.  S.  Vernon,  all  of  Lamed, 
and  Frank  L.  Forlow,  of  Webb  City,  Mo.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  defendants  appeal  from  a  judgment  ren- 
dered against  them  on  a  promissory  note  taken  by  the  plaintiff 
for  value  before  maturity  in  due  course,  the  complaint  being 
that  it  was  nonnegotiable  and  subject  in  the  hands  of  the 
plaintiff  to  the  defense  of  failure  of  consideration. 

The  only  question  is  the  negotiability  of  the  note,  and  this 
depends  upon  the  proper  construction  of  the  following  provi- 
sion thereof: 

"We,  the  makers,  sureties,  endorsers  and  guarantors  of  this  note, 
hereby  severally  waive  presentment  for  payment,  notice  of  nonpayment, 
protest  and  notice  of  protest  and  consent  that  time  of  payment  may  be 
extended  without  notice  thereof  to  any  of  the  sureties  of  this  note." 
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Following  this  are  the  five  names  of  the  makers. 

The  defendants  argue  that  as  the  note  was  made  and  is  pay- 
able in  Kansas  it  is  governed  by  our  law,  and  that  under  the 
authority  of  Bank  v.  Heslet,  84  Kan.  315,  113  Pac.  1052,  and 
Nelson  v.  Southworth,  93  Kan.  532,  144  Pac.  835,  the  quoted 
language  renders  the  instrument  nonnegotiable. 

The  plaintiff  relies  on  section  6528  of  the  General  Statutes 
of  1915,  which  requires,  among  other  things,  that  the  paper 
must  be  payable  on  demand  or  at  a  fixed  or  determinable 
future  time,  and  section  6531,  which  defines  a  determinable 
future  time  as  a  fixed  period  after  date  or  sight,  or  on  or 
before  a  fixed  or  determinable  future  time  specified  therein, 
or  on  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event  which  is  certain  to  happen,  though  the  time  of  happen- 
ing be  uncertain.  (Bank  v.  Hoffman,  85  Kan.  71,  116  Pac. 
239.)  It  is  further  contended  that  as  there  are  no  sureties 
on  the  note  the  clause  pr6viding  for  extension  without  notice 
to  sureties  is  without  effect. 

While  the  quoted  language  mentions  sureties,  the  form  of 
the  note  would  indicate  that  all  the  signers  are  makers.  True, 
as  held  in  Water  Power  Co,  v.  Brown,  23  Kan.  676,  the  form 
of  the  paper  does  not  prevent  inquiry,  in  an  action  between  the 
parties  liable  thereon,  as  to  who  are  principals  and  who  sure- 
ties. But  section  3  of  the  negotiable-instruments  act  provides 
that— 

"The  person  primarily  liable  on  an  instrument  is  the  person  who  by 
the  terms  of  the  instrument  is  absolutely  required  to  pay  the  same." 
(Gen.  Stat.  1915,  §  6523.) 

(See,  also,  Gen.  Stat.  1915,  §  6587 ;  Bank  v.  Bowdon,  98  Kan. 
140,  157  Pac.  429.) 

In  Bank  v.  Gunter,  67  Kan.  227,  62  Pac.  842,*  the  makers  • 
and  indorsers  waived  protest,  demand,  and  notice,  but  also, 
in  case  it  should  not  be  paid  at  maturity,  agreed  to  all  ex- 
tensions and  partial  payments  before  or  after  maturity,  with- 
out prejudice  to  the  holder,  and  the  npte  was  held  to  be 
not  negotiable.  The  court  said  it  lacked  the  element  of  cer- 
tainty as  to  time  of  payment,  and  that  the  provision  just  re- 
ferred to  made  the  time  indefinite  by  stipulating  that  it  might 
be  changed  and  extended  either  before  or  after  maturity. 

"If  the  time  is  to  remain  fixed  until  maturity  when  another  time 
is  to  be  fixed  by  the  parties,  or  if  payment  is  made  to  depend  upon 
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events  which  necessarily  must  occur  and  the  time  of  payment  is  ulti- 
mately certain,  other  considerations  would  arise;  but  here  payment  is 
not  ultimately  certain,  for  the  time  named  in  the  paper  is  subject  to 
change  at  any  time  at  the  volition  of  some  of  the  parties  to  the  paper/' 
(p.  231.) 

In  that  case  the  agreement  to  an  extension  was  consented  to 
in  advance  by  the  makers  and  indorsers,  while  here  the  agree- 
ment was  only  to  the  effect  that  the  time- of  payment  might  be 
extended  without  notice  to  any  of  the  sureties,  which,  of  course, 
did  not  cover  makers,  indorsers  and  guarantors,  as  distin- 
guished from  sureties.  The  case  of  Bank  v.  Heslet,  84  Kan. 
315,  113  Pac.  1052,  was  under  the  negotiable-instruments 
act.  There  the  makers  and  indorsers  waived  presentment  for 
payment,  notice,  exemptions,  valuation  and  appraisement,  ''and 
each  signer  and  indorser  makes  the  other  an  agent  to  extend 
the  time  of  this  note."  (Syl.)  It  was  said  that  the  precise 
inquiry  was  whether  the  authority  to  extend  could  be  exer- 
cised only  after  maturity;  that  if  so,  the  authority  to  extend 
would  only  amount  to  a  waiver  of  the  right  to  be  relieved  from 
liability  for  an  extension  without  such  authority,  but  if  it  gave 
the  right  to  extend  before  maturity,  it  would  be  the  same  as  if 
the  words  "on  or  before"  had  been  inserted.  It  was  further 
stated  that  this  extension  clause  did  not  indicate  whether  the 
extension  should  be  made  before  or  after  maturity,  and  that 
ordinarily  it  would  be  made  before  the  note  should  fall  due. 

"The  vice  of  the  stipulation  in  question  is  that  the  day  of  payment 
cannot  be  determined.  The  si^er  (maker)  or  any  indorser  may r  at 
any  time  he  sees  fit  to  do  so,  as  agent  one  for  another,  extend  the  time 
for  payment  by  agreement  with  the  holder."  (p.  319.) 

The  Gunter  case  was  approved  and  the  note  was  held  not 
negotiable,  not  having  "the  element  of  certainty  in  time  of 
payment  necessary  in  commercial  paper."  (p.  320.)  In  each 
of  these  cases  there  was  an  express  agreement  to  extend. 

The  note  in  the  case  now  before  us  contains  no  agreement 
to  extend,  except  that  the  time  of  payment  may  be  extended 
without  notice  thereof  to  any  of  the  sureties.  If  there  be  no 
sureties^  then  of  course  there  could  be  no  notice  to  them. 
Counsel  argues  that  whenever  it  is  necessary  to  examine  into 
the  provisions  of  an  instrument  to  see  whether  it  is  negotiable 
or  not  its  negotiability  is  lost,  and  that  it  was  necessary  in 
this  case  to  so  examine,  and  that,  as  a  matter  of  fact,  each 
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maker  is  a  surety  for  the  various  other  makers  in  proportion 
as  each  was  to  divide  up  the  stock  for  which  the  note  was 
given.  Section  6648  of  the  General  Statutes  of  1915  provides 
that  a  person  secondarily  liable  is  discharged. 

"(6)  by  any  agn^cement  binding  upon  the  holder  to  extend  the  time 
of  payment  or  to  postpone  the  holder's  right  to  enforce  the  instrument, 
unless  made  with  ^e  assent  of  the  party  secondarily  liable,  or  unless  the 
right  of  recourse  against  such  party  is  expressly  reserved." 

In  the  cited  case  of  Bank  v.  Bowdon  it  was  held  that  a  co- 
maker, although  in  fact  a  surety,  is  not  released  by  an  exten- 
sion granted  the  principal  in  consideration  of  the  payment  of 
interest  in  advance.  Speakijng  of  the  rule  holding  the  surety 
liable  it  was  said : 

''It  merely  defines  the  obligation  of  one  who  upon  the  face  of  a 
negotiable  instrument  assumes  unconditional  liability.  It  requires  a 
surety  who  is  unwilling  to  bind  himself,  irrespective  of  any  extension 
granted  to  a  comaker,  to  refrain  from  signing  a  note  as  one  of  the 
makers,     (p.  142.) 

One  of  the  two  makers  pleaded  suretyship,  want  of  con- 
sideration, and  an  extension  by  the  other  without  her  consent 
by  pa5anent  of  advance  interest.  While  it  was  said  that  aside 
from  the  statute  the  same  result  would  be  reached,  the  surety 
was  held  liable  by  virtue  of  the  negotiable-instruments  act. 
Ruling  Case  Law  lays  it  down  that  under  the  provisions  re- 
lating to  primary  and  secondary  liability, 

"A  surety  comes  squarely  within  the  definition  of  a  person  whose 
liability  is  primary,  for  he  is,  by  the  terms  of  the  instrument,  ab- 
solutely required  to  pay  the  same/'     (8  R.  C.  L.,  p.  1120,  §  335.) 

In  MuUendore  et  al.  v.  Wertz,  75  Ind.  431,  it  was  held  that  an 
extension  agreement  between  the  payee  and  one  of  two  makers 
of  a  note,  without  the  knowledge  or  consent  of  the^other,  who 
was  a  surety  in  fact  but  not  known  as  such  to  the  payee,  did 
not  have  the  effect  to  release  the  nonconsenting  mfidcer.  The 
consideration  in  that  case  was  the  payment  of  advance  interest. 

Section  6648  provides  that  a  person  secondarily  liable  is  dis- 
charged, among  other  things,  by  any  agreement  binding  upon 
the  holder  to  extend  the  time  of  payment  or  to  postpone  the 
holder's  right  to  enforce  the  instrument,  unless  made  with  the 
assent  of  the  party  secondarily  liable,  or  unless  the  right  of  re- 
course against  such  party  is  expressly  reserved.  But  as  al- 
ready seen,  neither  party  to  this  note  can  be  said  to  be 
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secondarily  liable,  for  each  is  primarily  liable.  We  then  have 
a  promissory  note  signed  by  five  makers,  each  and  all  of  whom 
are  primarily  liable  for  its  payment,  and  by  no  one  else,  the 
signature  of  no  other  person  or  party  appearing  thereon.  The 
provision  that  the  time  of  payment  may  be  extended  without 
notice  to  any  of  the  sureties  and  the  recital  that  this  is  made  by 
the  sureties  do  not  necessitate  any  examination  or  investiga- 
tion, for  the  purpose  of  ascertaining  by  a  purchaser  in  due 
course  before  maturity  whether  any  party  can,  as  to  the 
holder,  claim  the  right  to  mere  suretyship,  and  hence  the  note 
is  not  rendered  nonnegotiabl^  or  made  into  a  courier  impeded 
with  luggage. 

If  all  the  makers  agree  in  advance  that  the  note  may  be  ex- 
tended, this  amounts  merely  and  only  to  the  unnecessary  con- 
sent that  they  may  enter  into  a  new  contract  when*  they  get 
ready  to  do  so.  If  they  all  agree  that  the  note  may  be  extended 
by  some  of  them  without  notice  to  the  others,  this  might,  and' 
probably  would,  mean  that  in  case  of  a  valid  agreement  for  ex- 
tension between  the  holder  and  such  others  those  not  entering 
into  it  would  be  bound  thereby,  because  such  provision  would 
amount  to  a  mere  appointment  in  advance  of  the  other  makers 
to  represent  them  in  an  extension  agreement.  But  a  stipula- 
tion by  all  the  makers  of  the  note,  reciting  that  they  and  the 
sureties  consent  that  it  may  be  extended  without  notice  to  any 
of  the  sureties,  does  not  amount  to  an  agreement  that  it  may 
be  extended  by  any  of  the  makers  without  consent  of  the  others 
or  to  an  appointment  of  any  of  them  as  agents  to  extend  for 
such  others.  It  is  apparent  that  in  this  instance  a  blank  note 
prepared  for  use  when  principals  and  sureties  were  to  sign, 
was  used,  and  hence  the  language  which  has  caused  this  contro- 
versy became  impractical  and  meaningless. 

The  judgment  is  affirmed. 
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No.  21,328. 

Frank  E.  Defenbaugh,  Appellee,  v.  The  Union  Pacific 
Railroad  Company,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Evidence.  There  was  evidence  to  supi>ort  the  plaintiff's 
allegation  of  negligence. 

2.  Negligence — Unprotected  Railroad  Repair  Shops — Injury  to  Em- 
ployee. Under  section  8545  of  the  General  Statutes  of  1915,  a  rail- 
road is  liable  for  the  injuries  sustained  by  a  car  repairer  who  is 
blown  by  the  wind  from  the  top  of  a  car  on  which  he  is  working, 
where  the  car  is  being  repaired  in  regular  shops,  at  a  division  point, 
on  tracks  exclusively  used  for  repair  work,  and  is  not  in  or  under  any 
shed. 

3.  Same — Car  Repairer — Not  Engaged  in  Interstate  Commerce.  A  car 
repairer  cannot  be  said  to  be  engaged  in  interstate  commerce  while 
working  on  a  car  which  has  been  used  in  such  commerce  and  which, 
while  being  repaired,  is  empty  and  is  not  used  in  any  kind  of  transpor- 
tation, where  it  does  not  appear  that  the  car  is  used  exclusively  in 
interstate  commerce. 

4.  Same — Contributory  Negligence — Assumption  of  Risk.  Under  sec- 
tions 8480,  8481,  and  8482  of  the  General  Statutes  of  1915,  neither 
contributory  negligence  nor  assumption  of  risk  is  a  defense  in  an 
action  to  recover  damages  for  injuries  sustained  by  a  car  repairer, 
under  the  circumstances  described  in  the  second  paragraph  of  this 
syllabus. 

Appeal  from  Wyandotte  district  court,  division  No.  1 ;  Ed- 
ward L.  Fischer,  judge.  Opinion  filed  March  9,  1918.  Af- 
firmed. 

R.  W.  Blair,  T.  M.  Lillard,  and  A.  M.  Hambleton,  all  of  To- 
peka,  for  the  appellant. 

Arthur  J.  Stanley,  and  Guy  E.  Stanley,  both  of  Kansas  City, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  defendant  appeals  from  a  judgment 
rendered  against  it  in  favor  of  the  plaintiff  for  injuries  sus- 
tained by  him. 

The  plaintiff,  a  car  repairer,  was  injured  by  being  blown 
from  the  top  of  a  freight  car  on  which  he  was  working.    At 
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the  time  of  his  injury  the  plaintiff  was  employed  by  the  de- 
fendant in  its  regular  repair  shops  in  Kansas  City,  Kan.,  one 
of  the  defendant's  division  points.  The  car  on  which  the 
plaintiff  was  working  was  standing  on  a  track  used  exclusively 
for  repair  work,  but  was  not  covered  nor  enclosed  by  any 
shed.  There  were  sheds  connected  with  the  repair  shops,  but 
the  sheds  were  full,  and  there  was  no  room  in  them  for  the  car 
on  which  the  plaintiff  was  working.  The  plaintiff  was  re- 
moving sheet  metal  from  the  roof  of  the  car.  After  the  metal 
had  been  loosened,  a  gust  of  wind  caught  it  and  blew  it  and 
the  plaintiff  to  the  ground.  On  the  day  the  plaintiff  was  in- 
jured the  wind  was  blowing  from  forty  to  forty-five  miles  an 
hpur. 

The  petition  alleged  that  the  defendant  was  negligent  in 
not  having  the  car  on  which  the  plaintiff  was  working  in  a 
shed  which  could  have  been  closed  so  as  to  prevent  the  wind 
from  catching  and  blowing  the  metal  roof  off  the  car.  Con- 
tributory negligence,  assumption  of  risk,  and  that  the  plain- 
tiff was  engaged  in  interstate  commerce  at  the  time  of  his  in- 
jury, were  alleged  as  defenses. 

1.  The  defendant's  first  contention  is  that  there  was  no  evi- 
dence to  support  the  plaintiff's  allegation  of  negligence.  Sec- 
tion 8545  of  the  General  Statutes  of  1915  reads : 

"It  shall  be  unlawful  for  any  railroad  company  or  corporation  or 
other  persons  who  own,  control  or  operate  any  line  of  railroad  in  the 
state  of  Kansas  to  build  or  repair  railroad  equipment  at  division  points 
where  shops  are  located  without  providing  sheds,  so  constructed  that  they 
may  be  entirely  enclosed,  over  the  tracks  exclusively  used  for  such  repair 
work,  so  that  all  men  permanently  employed  for  such  repairs  may  be 
protected  during  storms  or  other  inclement  weather  or  from  extreme 
heat:  Provided,  Nothing  in  this  act  shall  relate  to  temporary  repairs 
made  at  places  other  than  regular  shops." 

The  statute  applied  to  the  work  that  was  being  done  by  the 
plaintiff.  The  evidence  supported  the.  charge  of  negligence 
set  out  in  the  petition. 

2.  The  defendant's  second  contention  is  that  its  negligence 
in  failing  to  provide  a  shed  for  the  repair  track  was  not  the 
proximate  cause  of  the  plaintiffs  injury.  The  contention  can- 
not be  harmonized  with  the  requirements  of  the  statute.  The 
wind  was  the  direct  cause  of  the  injury  to  the  plaintiff.  If  the 
statute  had  been  complied  with  the  accident  would  not  have 
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occurred.  The  purpose  of  the  statute  which  has  been  quoted, 
is  to  protect  employees  from  being  injured  by  inclement 
weather  of  any  kind — ^heat  or  cold,  rain  or  snow,  wind  or 
storm.  The  statute  was  not  complied  with,  and  because  it  was 
not  complied  with  the  plaintiff  was  injured.  Injury  to  an  em- 
ployee caused  by  inclement  weather  could  have  been  foreseen 
by  the  defendant  as  a  result  of  its  failure  to  comply  with  the 
statute.  The  injury  that  did  result  was  one  of  those  that 
might  have  been  thus  foreseen.  High  winds  occur  frequently 
in  this  state,  and  metal  roofs  are  often  torn  from  buildings  by 
such  winds.  A  person  working  on  a  loosened  metal  roof  of 
any  structure  during  a  high  wind  in  thig  state  is  liable  to  be  in- 
jured. The  statute  was  intended  to  compel  the  defendant  to 
guard  against  the  thing  that  caused  the  plaintiff's  injury. 
There  was,  therefore,  causal  connection  between  the  violation 
of  the  statute  and  the  injury  to  the  plaintiff,  and  the  defend- 
ant's contention  cannot  be  sustained.  Substantial  support  for 
the  conclusion  here  reached  is  found  in  Fowler  v.  Enzenperger, 
77  Kan.  406,  413,  9&  Pac.  995 ;  Caspar  v.  Lewin,  82  Kan.  604, 
625,  109  Pac.  657;  Casteel  v.  Brick  Co.,  83  Kan.  533,  537,  112 
Pac.  145. 

3.  The  defendant's  third  contention  is  that  the  plaintiff 
was  employed  in  interstate  commerce  at  the  time  of  his  injury. 
The  car  on  which  the  plaintiff  was  working  was  an  empty 
Union  Pacific  car.  The  accident  occurred  on  November  19, 
1915.  The  car  had  been  used  in  the  regular  commercial  service 
of  the  defendant.  On  November  16, 1915,  it  was  received  from 
the  Wabash  railroad  after  it  had  completed  an  interstate  trip. 
It  was  then  inspected,  found  in  bad  order,  and  placed  in  the 
yards  for  repairs.  While  undergoing  repairs  it  was  entirely 
out  of  commercial  service  and  was  not  used  for  any  commer- 
cial purpose.  On  November  22,  1915,  after  it  had  been  re- 
paired, it  was  again  put  into  commercial  service.  It  does  not 
appear  whether  the  first  service  of  the  car,  after  being  re- 
paired, was  in  interstate  commerce  or  in  intrastate  commerce, 
and  it  does  not  appear  that  the  car  was  used  exclusively  for 
service  in  interstate  commerce. 

There  has  been  some  confusion  in  the  decisions  in  both  the 
state  and  federal  courts  concerning  the  interstate  character  of 
work  similar  to  that  performed  by  the  plaintiff.    An  analogous 
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case  was  decided  by  the  supreme  court  of  the  United  States  on 
January  8, 1917,  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Winters, 
242  U.  S.  353,  where  that  court  said : 

"The  plaintiff  was  making  repairs  upon  an  engine.  This  engine  'had 
been  used  in  the  hauling  of  freight  trains  over  defendant's  line  .  .  . 
which  freight  trains  hauled  both  intrastate  and  interstate  commerce,  and 
...  it  was  so  used  after  the  plaintiff's  injury.'  The  last  time  before 
the  injury  on  which  the  engine  was  used  was  on  October  18,  when  it 
pulled  a  freight  train  into  Marshalltown,  and  it  was  used  again  on  Octo- 
ber 21,  after  the  accident,  to  pull  a  freight  train  out  from  the  same  place. 
That  is  all  that  we  have,  and  is  not  sufficient  to  bring  the  case  under  the 
act.  This  is  not  like  the  matter  of  repairs  upon  a  road  permanently  de- 
voted to  commerce  among  the  states.  An  engine  a^  such  is  not  perma- 
nently devoted  to  any  kind  of  traffic  and  it  does  not  appear  that  this  en- 
gine was  destined  especially  to  anything  more  definite  than  such  business 
as  it  might  be  needed  for.  It  was  not  interrupted  in  an  interstate  haul 
to  be  repaired  and  go  on.  It  simply  had  finished  some  interstate  business 
and  had  not  yet  begun  upon  any  other.  Its  next  work,  so  far  as  appears, 
might  be  interstate  or  confined  to  Iowa,  as  it  should  happen.  At  the 
moment  it  was  not  engaged  in  either.  Its  character  as  an  instrument  of 
commerce  depended  on  its  employment  at  the  time,  not  upon  remote 
probabilities  or  upon  accidental  later  events."     (p.  356.) 

Following  the  reasoning  of  the  United  States  supreme  court, 
the  conclusion  is  inevitable  that  the  plaintiff  was  not  engaged 
in  interstate  commerce  at  the  time  he  was  injured. 

4.  The  defendant's  last  contention  is  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  had  Assumed  the  risk. 
This  contention  is  not  good.  Section  8481  of  the  General  Stat- 
utes of  1915  reads : 

"That  in  all  actions  hereafter  brought  against  any  such  common  car- 
rier by  railroad  under  or  by  virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  personal  injuries  to  an  employee,  or  where  such 
injuries  have  resulted  in  his  death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee:  Provided,  That  no  employee 
who  may  be  injured  or  killed  shall  be  held  to  have  been  guilty  of  contrib- 
utory negligence  in  apy  case  where  the  violation  by  such  common  carrier, 
its  officers,  agents,  servants  or  other  employees  of  any  federal  or  state 
statute  enacted  for  the  safety  of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

Section  8482  of  the  General  Statutes  of  1915  reads : 
"That  any  action  brought  against  any  common  carrier,  under  or  by 
virtue  of  any  of  the  provisions  of  this  act,  to  recover  damages  for  injuries 
to,  or  the  death  of  any  of  its  employees,  such  emplo3ree[8]  shall  not  be  held 
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to  have  assumed  the  risk  of  his  employment  in  any  case  where  the  viola- 
tion by  such  common  carrier,  its  officers,  agents,  servants,  or  other  em- 
ployees of  any  federal  or  state  statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such  employee." 

These  statute^  apply  against  all  corporations  operating 
railroads,  in  all  cases  of — 

"Injury  or  death  resulting  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents  or  employees  of  such  carrier;  or  by  reason  of 
any  insufficiency  of  clearance  of  obstructions,  of  strength  of  roadbed  and 
tracks  or  structure,  of  machinery  and  equipment,  of  lights  and  signals, 
or  rules  and  regulations  and  of  number  of  employees  to  perform  the 
particular  duties  with  safety  to  themselves  and  their  coemployees,  or  of 
any  other  insufficiency,  or  by  reason  of  any  defect,  which  defect  is  due  to 
the  negligence  of  said  employer,  its  officers,  agents,  servants  or  other  em- 
ployees in  its  cars,  engines,  motors,  appliances,  machinery,  track,  road- 
bed, boats,  works,  wharves,  or  other  equipment."  (Gen.  Stat.  1915, 
§  8480.) 

The  failure  of  the  defendant  to  provide  a  shed  over  the  track 
on  which  the  car  was  standing  while  being  repaired,  or  to  place 
the  car  in  a  shed,  contributed  to  the  plaintiff's  injury,  and 
neither  contributory  negligence  nor  assumption  of  risk  is  a 
good  defense. 

The  judgment  is  affirmed. 


No.  21,336. 

Joseph  Biernacki,  Appellee,  v.  John  Ratzlaff,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Automobiles — Collision — Verdict — Judgment,  Rule  followed  that  a 
verdict  and  judgment  supported  by  substantial  though  conflicting  evi- 
dence cannot  be  disturbed  on  appeal. 

2.  Same — New  Trial — Cumulative  Evidence — Judicial  Discretion.  Rule 
followed  that  the  production  of  cumulative  evidence  in  support  of  a 
motion  for  a  new  trial  is  addressed  to  the  sound  discretion  of  the  trial 
court  and  does  not  require  the  granting  of  a  new  trial  as  a  strict  mat- 
ter of  right. 

3.  Same} — Evidence — Verdict  and  Judgment,  Evidence  examined,  and 
held  sufficient  to  support  a  verdict  and  judgment  for  damages  arising 
from  a  collision  of  automobiles  on  the  public  highway. 

Appeal  from  Ford  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 
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/.  B.  Hayes,  of  Minneola,  for  the  appellant. 
L.  A.  Madison,  and  Carl  Van  Riper,  both  of  Dodge  City,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  and  a  cross  action  for  dam- 
ages arising  from  a  collision  of  two  automobiles  on  the  public 
highway. 

The  plaintiff's  petition,  in  substance,  alleged  that  on  the 
evening  of  February  19,  1916,  he  was  driving  his  automobile 
southward  on  the  west  side  of  the  public  road  at  a  moderate 
rate  of  speed,  and  that  the  defendant  was  driving  his  automo- 
bile northward  on  the  west  side  of  the  road  (wrong  side  for 
defendant)  at  a  high  and  dangerous  rate  of  speed,  and  through 
this  negligence  of  the  defendant  a  collision  occurred  which  in- 
jured the  plaintiff  and  damaged  his  machine. 

The  defendant's  answer  denied  plaintiff's  allegations,  and  in 
a  cross  petition  he  alleged  that  he  was  driving  northward  on 
the  east  side  of  the  road  at  a  moderate  rate  of  speed,  and  that 
the  plaintiff  was  driving  his  car  southward  on  the  east  side  of 
the  road  (wrong  side  for  plaintiff)  at  a  high  and  dangerous 
rate  of  speed,  and  that  through  this  negligence  of  plaintiff  the 
collision  occurred  which  injured  the  defendant  -and  damaged 
his  niachine. 

The  cause  was  tried  to  a  jury,  which  returned  a  verdict  for 
plaintiff  for  $350,  and  judgment  was  rendered  thereon. 

Defendant  assigns  two  errors:  (1)  that  the  verdict  was 
contrary  to  the  evidence,  and  (2)  that  he  was  entitled  to  a  new 
trial  on  his  showing  of  newly  discovered  evidence. 

The  court  has  read  the  abstracts  of  the  evidence  with  care, 
and  it  cannot  be  said  that  the  verdict  was  contrary  to  all  the 
evidence.  While  the  testimony  of  the  witnesses  was  conflict- 
ing, a  substantial  part  of  it  tended  to  support  the  allegations 
of  plaintiff's  petition  and  to  support  the  verdict.  The  problem 
for  the  trial  court  and  jury  was  simply  to  determine  which  of 
the  witnesses  were  telling  the  truth  and  which  of  them  were 
not.  (Wideman  v.  Faivre,  100  Kan.  102,  106,  163  Pac.  619; 
Matassarin  v.  Street  Railway  Co.,  100  Kan.  119,  120,  121,  163 
Pac.  796.) 
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In  support  of  the  motion  for  a  new  trial  the  defendant  pro- 
duced affidavits  of  several  new  witnesses,  which  tended  to 
prove  that  the  tracks  of  plaintiffs  automobile  were  on  the  east 
side  of  the  road,  where  plaintiff's  car,  under  the  circumstances, 
had  no  right  to  be,  and  that  the  broken  glass  of  the  defendant's 
wind  shield  was  on  the  east  side  of  the  road,  where  his  car  had 
a  right  to  be.  This  evidence  would  tend  to  show  that  the  plain- 
tiff, and  not  the  defendant,  was  the  wrongdoer.  But  there  was 
a  good  deal  of  evidence  pro  and  con  on  both  these  phases  of 
the  controversy  adduced  at  the  trial,  and  the  rule  governing 
the  granting  of  new  trials  on  cumulative  evidence  controls. 
(Strong  v.  Moore,  75  Kan.  487,  89  Pac.  895 ;  Simmons  v.  Shaft, 
91  Kan.  553, 138  Pac.  6U;Pithian  Co.  v.  Hayes,  98  Kan.  273, 
157  Pac.  1193.) 

In  appellant's  brief  there  is  some  discussion  of  the  duty  of 
one  who  is  in  danger  to  avoid  that  danger  when  he  can  do  so, 
and  some  discussion  of  the  rights,  duties  and  privileges  of 
travelers  on  the  highway;  but  no  error  is  assigned  touching 
these  matters,  and  nothing  can  be  discerned  therein  which 
affects  the  judgment. 

Affirmed. 


No.  21,339. 

The  State  of  Kansas,  ex  rel.  J.  B.  Wilson,  as  County  Attor- 
ney, etc..  Plaintiff,  v.  Bismarck  Drainage  District  No.  1, 
OF  Douglas  County,  Defendant. 

SYLLABUS  BY  THE  COURT. 

Quo  Warranto — Drainage  District  Supervisors — Tenure  of  Office'— Cor^ 
stitutional  Law,  The  provision  in  chapter  168  of  the  Laws  of  1911 
fixing  the  tenure  of  office  of  the  supervisors  of  a  drainage  district  at 
five  years  is  violative  of  section  2  of  article  15  of  the  constitution;  but 
as  the  term  of  office  named  in  the  act  is  void,  the  tenure  is  not  in  fact 
fixed,  and  the  oflBce  is  held  subject  to  the  appointing  power,  and  there- 
fore the  invalid  part  does  not  render  the  whole  act  void. 

Original  proceeding  in  quo  warranto.  Opinion  filed  March 
9, 1918.    Judgment  for  defendant. 

S.  D.  Bishop,  J.  B.  Wilson,  Mina  P.  Dias,  L.  H.  Menger,  R.  E. 
Melvin,  Charles  Gilmore,  E.  T.  Riling,  and  John  J.  RUing,  all 
of  Lawrence,  for  the  plaintiff. 

Thomas  Harley,  of  Lawrence,  for  the  defendant.  ^         i 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  is  an  action  of  quo  warranto,  in 
which  the  plaintiff  is  challenging  the  existence  of  the  Bismarck 
drainage  district  No.  1  of  Douglas  county,  which  was  incorpo- 
rated under  the  provisions  of  chapter  168  of  the  Laws  of  1911. 
The  organization  of  the  district  was  effected  on  June  15,  1916, 
and  at  an  election  held  on  July  6,  1916,  five  supervisors  of  the 
district  were  chosen,  who,  as  the  statute  provides,  determined 
by  lot  that  their  respective  terms  of  office  should  be  for  one, 
two,  three,  four  and  five  years,  and  until  their  successors  were 
elected  and  qualified.  It  is  provided  that  after  the  first  election 
those  chosen  for  supervisors  shall  hold  their  offices  for  a  term 
of  five  years.  (Laws  1911,  ch.  168,  §  6,  Gen.  Stat.  1915,  §  3997.) 
The  validity  of  the  act  is  assailed  on  the  ground  that  it  violates 
section  2  of  article  15  of  the  state  constitution,  which  among 
other  things  provides  that  "the  legislature  shall  not  create  any 
office  the  tenure  of  which  shall  be  longer  than  four  years.'* 
The  drainage  districts  provided  for  in  the  act  are  municipal 
corporations,  and  their  officers  are  vested  with  many  important 
functions,  including  the  condemnation  of  private  property  for 
a  public  purpose  and  the  levy  of  taxes  on  the  property  within 
the  district.  The  offices  of  the  district  were  certainly  created 
by  the  legislature  and  necessarily  fall  within  the  constitutional 
limitation  which  prohibits  the  fixing  of  the  tenure  of  the  office 
for  longer  terms  than  four  years.  That  provision  must  there- 
fore be  treated  as  a  nullity.  The  invalidity  of  the  provision, 
however,  does  not  impair  the  constitutionality  of  the  whole 
act,  as,  the  provision  being  a  nullity,  the  act  stands  as  if  it  had 
created  the  offices  and  prescribed  their  duties  without  fixing 
the  length  of  their  terms.  This  question  was  before  the  court 
in  Lewis  v.  Lewelling,  53  Kan.  201,  36  Pac.  351,  where  it  was 
held  that— 

"Where  the  statute  fixes  a  term  of  office  at  such  a  length  of  time  that  it 
is  unconstitutional,  the  tenure  thereof  is  not  declared,  by  law,  and  the 
office  is  held  only  during  the  pleasure  of  the  appointing  jwwer."    (Syl.  !f  4.) 

The  same  rule  was  applied  in  Wulf  v.  Kansas  City,  77  Kan. 
358,  94  Pac.  207.  Under  this  holding  no  doubt  can  arise  as  to 
the  validity  of  the  acts  of  the  officers  done  since  their  election 
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because  of  the  unconstitutional  tenure,  and  besides  it  appears 
that  four  of  them  were  chosen  for  terms  not  exceeding  the 
constitutional  limitation. 
The  judgment  must  therefore  go  in  favor  of  the  defendant. 


No.  21,342. 

J.  p.  Canaday  and  Winnie  R.  Canaday,  Appellants,  v.  Frank 
Miller  and  Jennie  Miller,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Vendor  and  Purchaser — Nanmarketable  Title — Specific  Perf(>rmance 
Refused.  A  vendor  agreed  to  make  abstracts  of  title  and  perfect  title 
to  the  satisfaction  of  the  vendee.  The  vendee  took  the  opinion  of  able 
lawyers,  who  advised  him  the  abstracts  furnished  were  insufficient  and 
the  title  tendered  was  not  marketable,  and  refused  to  complete  the  pur- 
chase.   Heldy  specific  performance  should  not  be  decreed. 

2.  Same.  The  evidence  relating  to  the  title  of  real  estate  in  the  state  of 
Arkansas  considered,  and  held,  the  title  is  not  marketable  under  the 
laws  of  that  state. 

Appeal  from  Miami  district  court;  Jabez  0.  Rankin,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

Alpheus  Lane,  Major  Lane,  and  Charles  T.  Meuser,  all  of 
Paola,  for  the  appellants. 

B.  T.  Riley,  of  Paola,  James  H.  Austin,  and  B.  Denny  Davis, 
both  of  Kansas  City,  Mo.,  for  the  appellees ;  William  F.  Wood- 
ruff, of  Kansas  City,  Mo.,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  action  was  one  for  specific  performance, 
the  purpose  being  to  require  the  defendant  to  accept  title  to 
certain  lands  in  Arkansas.  The  defendant  prevailed,  and  the 
plaintiff  appeals. 

The  defendant  traded  a  stock  of  goods  to  the  plaintiff  for 
land  in  Kansas  and  in  Arkansas.  Possession  of  the  stock  of 
goods  was  delivered  to  the  plaintiff  on  certain  conditions.  The 
plaintiff  furnished  abstracts  of  title  to  the  Arkansas  land, 
which  were  confessedly  defective  and  which  disclosed  ques- 

37— Kan.— 1778 
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tionable  title.  Afterwards  a  second  contract  was  made,  giving 
the  plaintiff  time  in  which  to  perfect  both  his  abstracts  and  his 
title.  The  agreement  was  that  the  plaintiff  would  "with  all  con- 
venient speed  proceed  at  once  to  have  abstracts  and  title  to  said 
land  made  and  perfected  to  the  satisfaction  of  said  Miller.'' 
New  abstracts  were  subsequently  submitted  to  the  defendant, 
who,  after  having  examined  them,  disapproved  them  and  dis- 
approved the  title  disclosed.  The  action  involved  several  sub- 
jects. With  respect  to  the  one  under  consideration  the  court 
made  merely  a  general  finding  that  the  plaintiff  ought  not  to 
recover. 

The  decision  of  the  district  court  is  sustainable  on  two 
grounds. 

The  abstracts  and  title  were  to  be  made  and  perfected  to  the 
satisfaction  of  the  defendant.  He  is  not  satisfied  with  either. 
He  took  the  opinion  of  able  lawyers  on  both  subjects,  who  ad- 
vised him  the  abstracts  are  insufficient  and  the  title  is  not 
merchantable.  His  dissatisfaction  is  not  captious,  nor  arbi- 
trary, nor  feigned,  and  under  his  contract  he  is  not  obliged  to 
go  further.  (LeRojj  v.  Harwood,  119  Ark.  418,  178  S.  W. 
427;  HoUingsworth  v.  Colthurst,  78  Kan.  455,  96  Pac.  851; 
Read  v.  Loftus,  82  Kan.  485,  493,  108  Pac.  850;  Ramey  v. 
Thorson,  94  Kan.  150,  146  Pac.  315.) 

The  title  tendered  was  not  merchantable.  The  determina- 
tion of  this  question  depended  on  the  law  of  Arkansas.  The 
plaintiff  offered  in  evidence  the  opinions  of  Arkansas  attor- 
neys. They  admitted  the  plaintiff  does  not  have  a  record  title, 
and  base  their  opinions  that  the  title  is  merchantable  on  ad- 
verse possession  of  a  special  kind,  or  on  confirmatory  actions 
quieting  such  title  as  the  plaintiff  had  by  adverse  possession. 
The  defendant  offered  the  opinion  of  an  Arkansas  attorney, 
based  on  decisions  of  the  supreme  court  of  Arkansas,  that  the 
title  is  not  merchantable.  The  evidence  of  this  witness  sus- 
tains the  judgment  of  the  trial  court. 

Under  a  statute  of  the  state  of  Arkansas,  pajonent  of  taxes, 
under  color  of  title,  on  unimproved  and  uninclosed  land,  con- 
fers constructive  possession,  which  may  ripen  into  title  by  vir- 
tue of  the  statute  of  limitations,  the  same  as  actual  adverse  pos- 
session. The  title  thus  acquired  is  title  by  adverse  possession 
— constructive  adverse  possession  as  distinguished  from  actual 
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adverse  possession.  (Taylor  v.  Leonard,  94  Ark.  122.)  The 
plaintiff's  title  is  of  the  character  just  described,  and  yn  Arkan- 
sas, to  be  marketable,  a  title  must  be  a  clear  record  title.  Title 
by  adverse  possession  is  not  marketable,  however  perfect  it 
may  be.    (Mays  v.  Blair,  120  Ark.  69, 179  S.  W.  331.) 

Decrees  quieting  the  plaintiff's  title  have  been  entered.  The 
service  was  by  publication  of  a  warning  notice  to  all  persons 
interested.  Decrees  of  this  kind  may  be  opened  within  three 
years  by  any  person  offering  to  file  a  meritorious  defense,  and 
may  be  opened  by  persons  under  disability — infants,  idiots, 
lunatics,  and  married  women — ^within  three  years  after  re- 
moval of  disability.  The  decrees  were  rendered  in  November, 
1915.  This  action  was  commenced  in  January,  1916.  Since 
the  decrees  are  "not  even  yet  impervious  to  the  attack  which 
under  certain  circumstances  can  be  made"  upon  them,  the 
plaintiffs  title  still  rests  on  adverse  possession.  (See  Shelton 
v.  Ratterree,  121  Ark.  482, 181  S.  W.  288.) 

The  plaintiff  undertakes  to  demonstrate  that  the  decrees  can- 
not be  opened  by  anybody.  What  he  succeeds  in  doing  is  to 
show  a  probability  that  his  title  by  advei:3e  possession  is  good. 
Under  the  law  of  Arkansas  that  kind  of  a  title  is  not  market- 
able. 

The  judgment  of  the  district  court  is  affirmed. 


No.  21,343. 

Henry  Mull,  Appellant,  v.  James  Boyle  et  al..  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Landlord  and  Tenant  —  Crrain  Rent  —  Tenant  Pasturing  Gratuing 
Crop — Rights  of  Landlord,  Where  the  owner  of  land  makes  a  con- 
tract with  tenants  that  they  are  to  raise,  harvest  and  thresh  a  crop  of 
wheat  thereon,  delivering  to  him  one-third  thereof  at  a  railway  sta- 
tion, in  the  absence  of  any  further  agreement  affecting  the  matter  he 
has  no  claim  against  them  for  a  share  of  the  proceeds  of  pasturing 
the  growing  crop. 

2.  Same — Pasturing  Grovnng  Crop — Damage  to  Land.  In  an  action  by 
the  owner  against  the  tenants  under  such  a  contract,  for  damages 
done  to  the  land  by  the  pasturage,  it  is  not  error  to  instruct  that  they 
had  a  right  to  pasture  the  growing  crop,  being  responsible  to  the  owner 
for  any  resulting  injury. 
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Appeal  from  Clark  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

Robert  C.  Mayse,  of  Ashland,  for  the  appellant. 
Francis  C.  Price,  of  Ashland,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Henry  Mull,  the  owner  of  a  tract  of  land,  agreed 
with  James,  Charles  and  Ed  Boyle  that  they  were  to  grow  a 
crop  of  wheat  thereon,  delivering  to  him  one-third  thereof. 
The. agreement  was  carried  out.  Mull  thereafter  brought  an 
action  against  the  Boyles,  alleging  that  they  had,  for  their  own 
benefit,  pastured  cattle  upon  the  growing  wheat  between  No- 
vember and  March,  and  asking  judgment  for  $120,  which  he 
alleged  to  be  one-third  of  the  value  of  the  pasturage.  An  ob- 
jection to  the  introduction  of  evidence  upon  this  part  of  the 
petition  was  sustained,  and  from  this  ruling  the  plaintiff  ap- 
peals. A  second  cause  of  action  was  included  in  the  petition, 
leased  upon  the  assertion  that  the  land  was  injured  by  pas- 
turing cattle  thereon.  On  this  count  a  trial  was  had,  resulting 
in  a  verdict  and  judgment  for  the  defendants.  An  appeal  is 
taken  therefrom  on  the  ground  of  error  in  the  giving  and  re- 
fusal of  instructions. 

1.  The  petition  described  the  agreement  between  the  parties 
in  these  words : 

"A  verbal  contract  of  lease  whereby  plaintiff  did  for  the  following 
crop  season  rent  to  defendants  jointly  [the  land  referred  to]  in  consid- 
eration of  which  the  defendants  did  agrree  to  farm  said  land  and  plant 
the  same  to  wheat,  furnish  the  seed  therefor,  harvest  and  thresh  said 
wheat  when  matured,  and  deliver  one-third  of  the  crop  therefrom  to  order 
of  plaintiff  at  the  nearest  railway  station.'' 

The  plaintiff,  by  the  use  of  the  terms  "lease"  and  "rent,"  char- 
acterizes the  contract  as  one  creating  the  relation  of  landlord 
and  tenant,  and  it  is  so  treated  in  his  brief.  The  argument 
upon  which  he  bases  his  right  to  recover  is  substantially  this : 
The  statute  declares  that  where  the  rent  is  payable  in  a  share  of 
the  crop  the  lessor  shall  be  deemed  the  owner  of  such  share 
(Gen.  Stat.  1915,  §  5980) ;  it  is  held  that  the  landlord  has 
such  an  ownership  in  the  growing  crop  that  he  may  maintain 
an  action  for  the  value  of  his  share  against  a  third  person  who 
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has  negligently  destroyed  it  (Sayers  v.  Railway  Co.,  82  Kan. 
123, 107  Pac.  641) ;  the  landlord  and  tenant  under  such  a  lease 
are  regarded  as  tenants  in  common  of  the  crop  (24  Cyc.  1471) ; 
and  inasmuch  as  the  defendants,  by  pasturing  the  growing 
wheat,  used  to  their  profit  a  part  of  a  crop  which  the  plaintiff 
owned  in  common  with  them,  they  should  account  to  him  for 
the  proceeds  in  proportion  to  his  ownership.  Upon  this  propo- 
sition the  plaintiff  cites  the  statute  giving  one  cotenant  a  right 
of  action  against  another  for  receiving  more  than  a  just  pro- 
portion of  rents  and  profits  (Gen.  Stat.  1915,  §  5977),  which, 
however,  relates  to  the  rights  of  tenants  in  common  of  the  land 
rather  than  of  the  crops.  Under  a  lease,  as  distinguished  from 
a  cropper's  agreement,  the  ownership  of  the  crops  as  between 
the  landlord  and  tenant  is  ordinarily  regarded  as  in  the  latter, 
although  the  rent  is  to  be  paid  in  a  share  thereof.  (24  Cyc. 
1469;  8  R.  C.  L.  376,  377;  16  R.  C.  L.  588.)  But  we  do  not 
think  the  controversy  is  to  be  settled  by  the  consideration  of 
where  the  title  of  the  growing  crop  is  deemed  to  be  vested,  but 
by  determining  the  fair  and  reasonable  construction  of  the  con- 
tract that  was  entered  into.  It  was  not  reduced  to  writing,  but 
its  terms  are  precisely  set  out  in  the  pleading.  The  situation 
is  substantially  the  same  as  though  a  written  agreement  had 
been  made  in  the  very  words  used  by  the  pleader.  The  ques- 
tion presented  is  as  to  the  legal  effect  of  that  language.  And 
we  think  it  reasonably  clear  that  the  provision,  that  the  de- 
fendants were  to  deliver  one-third  of  the  "crop"  at  the  railway 
station,  meant  that  one-third  of  the  grain  was  to  be  delivered, 
and  from  the  fact  that  it  was  specified  that  the  plaintiff  was  to 
receive  one-third  of  the  grain^  without  any  reference  to  his 
obtaining  any  other  profit  out  of  the  transaction,  the  fair  in- 
ference is  that  this  is  all  that  he  expected,  or  was  entitled  to. 
The  defendants  were  entrusted  with  the  management  and  con- 
trol of  the  crop;  it  was  for  them  and  not  for  the  plaintiff  to 
say  whether  it  should  be  pastured,  and  if  so  when  and  how, 
and,  in  the  absence  of  any  express  reference  to  the  matter  in 
the  agreement,  we  think  they  were  entitled  to  the  incidental 
profit. 

Whether  a  part  of  what  may  be  called  the  by-products  is 
deemed  to  be  included,  without  express  mention,  in  an  agree- 
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ment  tiiat  the  landlord  is  to  receive  a  share  of  the  crop  as  rent, 
may  depend  to  some  extent  on  the  facts  of  the  particular  case. 
In  Moser  v.  Lower,  48  Mo.  App.  85,  the  landowner  was  held 
to  be  entitled  to  a  share  of  the  stalks  under  a  contract  giving 
him  a  proportion  of  the  com  crop,  but  the  other  party  was  said 
to  be  a  cropper,  and  the  matter  was  affected  by  the  practical 
interpretation  given  to  the  agreement.  In  Black  v.  Scott,  104 
Mo.  App.  37,  the  same  rule  was  applied  where  the  conditions 
may  not  have  been  the  same,  but  no  purpose  was  shown  to  ex- 
tend the  doctrine  of  the  earlier  case,  or  to  do  more  than  follow 
the  precedent  there  established.  In  Hansen  v.  Hansen,  88  Neb. 
517,  the  circumstance  that  the  landlord's  share  of  the  com  crop 
was  to  be  delivered  to  him  at  some  distance  from  the  land  was 
held  to  indicate  that  the  stalks  were  not  meant  to  be  included. 
In  I  Mings  v.  Nagle,  2  Watts  &  Serg.  (Pa.)  22,  it  was  sug- 
gested that  an  agreement  to  pay  the  rent  by  a  delivery  of  grain 
in  the  bushel  implied  that  the  grower  of  the  crop  was  to  have 
the  straw.  In  Corey  v.  Struve,  16  Cal.  App.  310,  the  tops  of 
sugar  beets  grown  on  shares  were  held  to  belong  to  the  land- 
lord, largely  by  reason  of  a  Jocal  custom.  The  present  case  is 
not  closely  analogous  to  any  of  those  cited,  because  the  portion 
of  the  vegetation  eaten  by  the  grazing  cattle  was  not  part  of 
the  matured  crop — ^it  did  not  help  to  make  up  the  finished  prod- 
uct of  the  farming  operation.  The  use  made  of  the  wheat  field, 
resulting  in  no  injury  to  the  crop  or  the  land,  was  an  incidental 
advantage  accruing  from  its  temporary  possession  and  con- 
trol. 

The  petition  alleges  that  by  the  implied  terms  of  the  contract 
the  plaintiff  was  entitled  to, a  share  in  the  proceeds  of  the 
pasturage,  but  that  is  a  mere  conclusion  of  law  and  does  not 
change  the  force  of  the  allegations  as  to  the  facts  concerning 
the  contract  which  was  actually  made.  It  is  suggested  that  the 
pasturage  of  the  wheat  amounted  to  the  removal  of  the  crops, 
giving  a  right  of  attachment.  (Gen.  Stat.  1915,  §  5982.)  This 
position  is  untenable,  for  it  is  not  claimed  that  any  injury  to 
the  crop  resulted. 

The  conclusion  announced  is  reached  on  the  theory  that  the 
contract  amounted  to  a  lease,  but  no  intimation  is  intended 
that  a  different  result  would  have  followed  had  it  been  inter- 
preted as  a  cropper's  agreement. 
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2.  The  legal  question  involved  in  the  appeal  from  the  judg- 
ment for  the  defendants  on  the  second  cause  of  action  is  sub- 
stantially the  same  as  that  already  considered.  The  trial  court 
refused  to  give  an  instruction  to  the  effect  that  the  contract 
contemplated  that  the  land  should  not  be  pastured  by  either 
party,  and  instructed  the  jury  that,  in  the  absence  of  an  agree- 
ment to  the  contrary,  the  defendants  had  a  right  to  pasture  the 
growing  wheat,  being  responsible  to  the  plaintiff,  however,  for 
any  damage  to  the  land  resulting  therefrom.  This  is  in  ac- 
cordance with  what  we  have  already  decided,  and  as  the  verdict 
implied  a  finding  that  no  injury  resulted,  the  plaintiff  could 
not  have  been  prejudiced  by  the  instruction  in  any  event. 

The  judgment  is  affirmed. 


No.  21,344. 

L.  M.  Norris,  Appellant,  v.  Emma  Evans  et  al.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

Foreclosure  Sale — Confirmation  Set  Aside — Redemption  Allowed.  In  a 
suit  by  the  holder  of  a  junior  judgment  to  set  aside  the  confirmation  of 
a  foreclosure  sale  and  permit  him  to  redeem  from  the  prior  judgment, 
held,  on  the  facts  stated  in  the  opinion,  it  was  error  to  deny  the  relief 
prayed  for. 

Appeal  from  Barber  district  court;  George  L.  Hay,  judge. 
Opinion  filed  March  9,  1918.    Reversed. 

G.  M.  Martin,  of  Medicine  Lodge,  Sam  K.  SvUivan,  and  Hal 
S.  Burke,  both  of  Newkirk,  Okla.,  for  the  appellant. 

Samuel  Griffin,  J.  N.  Tincher,  both  of  Medicine  Lodge,  and 
A.  L.  Noble,  of  Winfield,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  suit  was  one  in  the  nature  of  a  bill  to 
redeem  and  to  set  aside  the  confirmation  of  a  sale  in  a  fore- 
closure proceeding.  The  plaintiff  appeals  from  a  judgment 
denying  him  relief. 

L.  M.  Norris,  the  plaintiff,  resided  in  Illinois.  He  was  the 
holder  of  a  mortgage  on  a  farm  in  Barber  county,  subject  to  a 
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prior  mortgage  to  the  Warren  Mortgage  Company.  In  May, 
1916,  an  action  in  foreclosure,  brought  by  the  Warren  Mort- 
gage Company,  was  pending  in  the  district  court.  Norris  filed 
a  cross  petition  setting  up  his  second  lien.  Seward  I.  Field 
was  the  local  attorney  for  the  Warren  Mortgage  Company, 
and  had  traded  for  the  equity  in  the  land,  subject  to  both 
mortgages.  His  deed  was  recorded  on  the  4th  day  of  March, 
1916.  On  May  1,  he  wrote  to  Carl  F.  Truitt,  who  resided  in 
Oklahoma,  and  who  was  the  attorney  for  L.  M.  Norris,  the 
following  letter: 

"I  have  just  learned  that  you  represent  the  cross-petitioner  and 
second  lien  holder  in  the  case  of  The  Warren  Mortgage  Company  against 
Enuna  Evans,  pending  in  our  court,  No.  4997.  In  this  connection  I 
represent  The  Warren  Mortgage  Company,  holders  of  the  first  mortgage, 
and  am  writing  you  to  state  that  court  will  convene  here,  regularly, 
on  the  16th  day  of  May,  at  2  o'clock  in  the  afternoon,  and  we  can 
probably  arrange  to  take  a  judgment  at  that  time.  Our  court  is  supposed 
to  convene  .here  on  the  8th  day  of  May,  but  I  understand  the  judge 
is  not  going  to  get  down  here  until  the  15th,  in  the  afternoon.  It  might 
be  that  if  you  could  send  me  figures,  I  could  arrange  to  take  judgment 
on  behalf  of  both  parties  as  per  journal  entry  and  we  could  agree  upon 
the  journal  entry  without  any  necessity  of  your  making  a  trip  here. 
Of  course  it  will  be  all  right  for  you  to  come  on  and  we  can  take  the 
judgment  here  that  day  any  way,  unless  you  care  to  submit  figures  and 
I  will  take  judgment  for  both  parties  if  you  desire." 

On  May  10,  Mr.  Truitt  replied  as  follows : 

"We  have  your  letter  of  a  few  day  ago  in  which  you  so  kindly  offer 
to  represent  us  at  the  next  term  of  district  court  in  your  county,  which 
convenes  in  about  a  week,  in  the  foreclosure  suit  now  pending  therein 
and  in  which  we  represent  the  cross-petitioner.  We  enclose  herewith 
a  brief  suggestion  of  some  parts  of  the  journal  entry  of  judgment  that 
we  would  like  incorporated  in  the  journal  entry  as  approved  by  the  court 
and  as  filed  in  this  cause.  The  enclosed  is  meant  only  as  a  suggestion  of 
about  what  we  would  like  in  part,  we  have  also  made  a  brief  reference 
to  some  parts  of  the  judgment  in  favor  of  your  client,  the  plaintiff,  only 
because  we  could  better  explain  what  we  were  getting  at  in  our  part  of  the 
journal  entry,  and  is  not  intended  as  any  suggestion  of  what  your  part 
of  the  journal  entry  should  or  should  not  be — you  are  very  capable  of 
doing  that  part  yourself.  If  order  of  sale  issues  after  six  months,  as  in 
this  state,  then  you  will  of  course  make  this  journal  entry  show  such 
time,  the  main  thing  we  want  is  a  personal  judgment  against  L.  Dora 
Randall,  Lucinda  Randall  and  Enuna  Evans,  in  addition,  of  course,  of 
the  judgment  foreclosing  this  mortgage.  If  you  have  time  before  court 
convenes  to  send  us  a  copy  of  the  journal  entry  as  compiled  by  you  in- 
cluding our  part  and  as  ready  for  the  approval  of  the  court,  we  will  be 
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glad  to  look  over  same  and  will  return  same  at  once  if  you  so  desire. 
We  ask  this  since  we  are  anxious  to  get  proper  judgment  and  at  same 
time  do  not  feel  that  it  is  necessary  for  us  to  come  up  there  since  you 
have  been  good  enough  to  volunteer  your  services  in  this  matter.  Any  ex- 
penses in  drawing  this  journal  entry,  stenographer  fees,  etc.,  we  shall 
expect  to  reimburse  you  for  our  part." 

In  answer  to  Mr.  Truitt's  letter,  Mr.  Field  wrote.  May  12,  as 
follows : 

"I  have  your  letter  of  May  10th  in  reference  to  case  of  The  Warren 
Mortgage  Company  vs.  Emma  Evans  and  others.  In  this  connection  I 
did  not  mean  to  imply  by  my  letter  that  I  wanted  to  represent  the  cross- 
petitioner,  only  that  I  thought  I  could  save  Mr.  Truitt  a  trip  over  here, 
as  in  foreclosure  matters,  we  usually  find  that  there  is  nothing  to  do  ex- 
cept to  agree  upon  a  journal  entry,  and  I  thought  perhaps  it  would  be  an 
unnecessary  trip  for  him  and  we  could  handle  it  through  the  mails,  as  I 
should  be  glad  to  do  as  a  matter  of  courtesy.  In  this  connection,  however, 
while  I  represent  the  plaintiff,  locally,  it  also  happens  that  I  am  the 
owner  of  the  land  against  which  this  mortgage  is  being  foreclosed.  I 
explained  this  matter  to  the  general  attorney  for  the  Warren  people  and 
thought  it  due  you  to  advise  you  to  the  same  effect,  although  my  deed  is 
on  record.  I  am  forwarding  your  suggestion  as  to  the  journal  entry  to 
Mr.  M.  M.  Suddock,  of  Emporia,  the  general  attorney  for  the  plaintiff, 
and  am  suggesting  to  him  that  he  prepare  the  journal  entry  or  I  will  do 
so  if  he  wishes  me  to. 

"Again,  you  have  our  old  Kansas  foreclosure  law  in  Oklahoma,  which 
provides  a  stay  of  execution  for  six  months  and  then  sale,  with  immedi- 
ate delivery  of  deed  on  confirmation.  We  have  a  redemption  law  here 
under  which  we  sell  the  property  immediately  after  judgment  or  as  soon 
as  it  can  be  advertised.  Upon  confirmation^of  this  sale  a  certificate  of  pur- 
chase is  given  to  the  purchaser  and  the  owner  of  the  property  allowed 
eighteen  months  from  the  date  of  the  sale  to  redeem  from  the  sale  at  the 
amount  sold  for,  with  interest;  upon  failure  to  make  such  redemption 
during  the  eighteen  months,  a  deed  then  issues  to  the  purchaser  and  dur- 
ing which  eighteen  months  the  owner  of  the  property  is  entitled  to  posses- 
sion. Junior  creditors,  such  as  second  mortgage  holders,  like  yourself, 
also  have  redemption  rights  and  may  redeem  from  the  certificate  holder 
and  thereby  add  their  junior  claims  to  the  amount  of  the  certificate,  and 
the  owner  redeeming  thereafter  must  pay  the  amount  of  the  certificate 
and  the  amount  of  the  junior  creditor's  claim,  such  as  yourself,  who  has 
redeemed  from  the  certificate.  These  are  mere  matters  of  practice,  how- 
ever, and  we  always  take  care  of  them  in  the  journal  entry  and  it  works 
out  very  simply.  This,  of  course,  would  change  some  of  your  sugges- 
tions in  the  journal  entry  but  the  statute  will  be  followed  in  these 
matters. 

"As  above  stated,  I  am  forwarding  your  suggestions  and  copy  of  this 
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letter  to  Mr.  Suddock  to  draw  the  journal  entry,  or  he  may  refer  it  back 
to  me  and  I  will  draw  it." 

On  May  16,  Mr.  Truitt  received  another  letter  from  Mr. 
Field,  as  follows : 

''In  the  case  of  Warren  Mortgage  Company  vs.  Evans,  judgment  was 
rendered  this  morning  as  follows:  'Service  by  publication  appiroved  and 
judgment  for  plaintiff  in  the  sum  of  $3224.60.  Foreclosure  of  mortgage 
and  awarded  first  lien.  Judgment  for  cross-petitioner,  L.  M.  Norris,  for 
$3828.80,  foreclosure  of  mortgage  and  awarded  second  lien.  Original 
papers  filed  for  cancellation.  Period  of  redemption  fixed  at  eighteen 
months.'  I  am  busy  trying  jury  cases  but  so  soon  as  I  get  a  ^w  moments 
time,  I  will  prepare  journal  entry  and  forward  to  you  for  approval  to- 
gether with  (^ce  copy  for  your  files.  I  believe  this  is  exactly  in  accord- 
ance with  your  figures  and  idea  of  the  case^  except  that  I  have  omitted 
the  item  of  $200.00  attorney  fee.  I  took  this  matter  up  with  the  court 
and  I  think  there  is  no  question  as  to  the  correctness  of  my  position  under 
the  Kansas  law.  If  you  care  to  present  this  matter  you  may  come  up  and 
we  will  take  it  up,  or  present  it  to  the  court  through  the  mail  if  you 
prefer,  but  I  believe  the  journal  entry  will  stand  as  the  order  is  rendered. 
I  trust  this  is  satisfactory." 

On  May  22,  Mr.  Field  wrote  again,  as  follows  : 

"In  the  case  of  The  Warren  Mortgage  Company  vs.  Evans,  et  al.,  I 
enclose  herewith  for  examination  a  journal  entry  of  judgment  I  have  pre- 
pared in  accordance  with  the  judgment  rendered  on  the  16th.  In  prepar- 
ing this  journal  entry  I  have  made  it  read  to  render  a  personal  judgment 
in  favor  of  your  client,  L.  M.  Norris,  and  against  the  defendants,  Randall, 
as  suggested  by  you,  so  that  it  will  be  good  for  what  it  is  worth  as  a  per- 
sonal judgment  Will  you  kindly  examine  same,  and  if  it  meets  with  your 
approval,  sign  and  return  to  me  at  once,  and  I  will  get  it  signed  by  the 
judge  and  filed  before  court  adjourns  and  the  judge  goes  home,  which  will 
be  some  time  this  week.  This  provides  for  an  18  months  period  of  re- 
demption to  the  defendants  and  junior  lien  holders,  such  as  your  client, 
from  the  date  of  the  foreclosure  sale." 

Mr.  Truitt  made  no  reply  to  any  of  the  letters  except  the  first 
one.  He  testified  that  on  receipt  of  the  letter  of  May  22  he 
talked  with  Mr.  Field  over  the  telephone,  and  that  on  June  7 
he  wrote  Judge  Hay ;  that  Judge  Hay  answered,  stating  that  in 
his  opinion  the  showing  was  not  sufficient  to  justify  shortening 
the  period  of  redemption;  that  he  tried  several  times  during 
the  month  of  June  to  reach  Mr.  Field  by  telephone,  but  was 
unable  to  get  in  communication  with  him ;  that  on  the  28th  of 
June  he  wrote  Mr.  Field,  inquiring  at  what  time  the  real  estate 
would  be  sold  and  if  the  same  had  been  advertised  for  sale,  but 
received  no  reply ;  that  in  the  first  days  of  July  he  tried  to  com- 
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municate  with  him  over  the  telephone,  but  received  word  that 
Mr.  Field  was  out  of  town.  Shortly  thereafter  he  telephoned 
the  clerk  and  was  told  that  the  land  had  been  sold,  the  sale  con- 
firmed on  the  3d  day  of  July,  and  that  redemption  had  been 
made. 

It  appears  that  on  the  27th  of  May  Mr.  Field,  as  attorney  for 
the  Warren  Mortgage  Company,  caused  an  order  of  sale  to  be 
issued  and  the  sale  advertised  for  July  1.  At  this  time  the 
journal  entry  had  not  been  settled  or  agreed  upon.  The  land 
was  sold  and  bid  in  by  Mr.  Field  for  the  Warren  Mortgage 
Company  for  the  amount  of  its  judgment.  Mr.  Field  was  the 
only  bidder  at  the  sale.  On  the  same  day  he  filed  a  motion  for 
confirmation.  On  July  3  there  was  a  special  session  of  the 
court,  at  which  the  sale  was  confirmed,  and  at  the  same  time 
Mr.  Field  presented  the  journal  entry  to  the  judge,  and  it  was 
approved.  The  amount  of  the  Warren  Mortgage  Company 
judgment  was  $3,224.50.  The  amount  of  the  Norris  judgment, 
which  was  a  second  lien,  was  $3,828.80.  Immediately  after  the 
sale  was  confirmed  Mr.  Field  paid  the  amount  of  the  Warren 
Mortgage  Company's  judgment  and  redeemed  the  land  as 
owner. 

Mr.  Field  was  a  witness  and  produced  a  letter  written  by 
him  on  May  23,  1916,  to  Judge  Hay,  as  follows : 

"In  the  case  af  the  Warren  Mortgage  Company  vs.  Evans,  you  will 
perhaps  recall  that  on  the  16th  I  took  judgment  by  default  for  the  plain- 
tiff for  something  over  $3,200.00  and  for  cross-petitioner  on  second 
mortgage  on  behalf  of  Mr.  Carl  F.  Truitt  for  something  over  $3,800.00. 
I  sent  journal  entry  to  Mr.  Truitt  for  approval,  and  he  calls  me  up  to  say 
that  he  wants  the  period  of  redemption  reduced  to  less  than  18  months. 
After  talking  with  him  over  the  long  distance  telephone,  I  suggested 
that  he  send  the  J.  £.  direct  to  you  -and  if  you  saw  fit  to  reduce  the 
period  of  redemption  on  his  showing  it  would  be  all  right  with  me;  so 
I  am  writing  to  give  my  side  of  it,  as  he  will  probably  explain  his  position. 
I  do  not  wish  the  period  of  redemption  reduced,  as  I  am  the  owner  of 
the  equity,  personally.  Perhaps  that  ought  not  to  have  any  weight,  but 
the  facts  are  that  neither  of  the  mortgages  on  the  land  is  a  purchase 
money  mortgage — ^both  represent  loans;  and  also,  the  land  is  rented, 
mostly  farmed,  balance  in  pasture,  also  rented,  all  enclosed  by  fence, 
and  in  the  actual  possession  of  my  tenant.  Taxes  are  in  default,  but 
property  is  worth  much  more  than  mortgages  and  taxes.  I  have  just 
recently  acquired  it,  during  the  pendency  of  the  case,  and  wish  to  merge 
all  indebtedness  against  it  into  one  certificate  of  purchase  so  I  can 
handle  it  to  better  advantage." 
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He  further  testified  that  he  did  not  write  Mr.  Truitt  at  any 
time  to  tell  him  that  the  notice  was  running  and  that  the  prop- 
erty would  be  sold,  his  excuse  being  that  he  had  written  Mr. 
Truitt  four  letters  to  which  he  had  received  no  answer.  He 
was  asked, 

"Q.  You  did  n't  notify  Mr.  Truitt  it  was  bought  and  there  was  going 
to  be  a  session  of  court  here  on  the  30th?  A.   No,  sir. 

"Q.  When  did  you  first  know  there  was  going  to  be  one  here  on  the 
30th?  A.  The  county  attorney  and  I  and  some  other  attorneys,  I  am 
not  sure  who,  there  were  several  talking.  There  was  somebody  in  jail 
and  wanted  to  plead  guilty  and  get  away  to  the  penitentiary  and  serve 
his  time.  It  was  discussed  calling  the  judge  down  and  I  think  some- 
body wanted  to  plead  guilty  and  get  away  and  I  think  that  was  the 
occasion  of  a  special  session. 

"Q.  You  were  interested  in  the  judge  coming  down  so  as  to  get  a 
confirmation  on  the  30th?   A.   Yes,  sir. 

"Q.   You  got  it  done,  did  you  not?  A.  Yes,  sir. 

"Q.    And  then  you  immediately  redeemed  it?   A.   Yes,  sir,  I  did. 

''Q.  You  didn't  mean  to  tell  the  court  it  was  not  your  intention 
in  writing  this  letter  that  Mr.  Norris  would  have  18  months  to  redeem 
as  well  as  you  would  have —  A.  Understand  this.  When  this  gentle-^ 
man  wrote  me  back  and  disclosed  to  me  that  he  did  not  know  anything 
about  the  Kansas  foreclosure  laws  I  undertook,  in  a  two  page  letter 
to  explain  it  to  him  and  I  think  I  explained  it  to  him  fairly  and  told  him 
what  his  rights  were  and  yrhat  the  redemption  period  would  be  and  that 
was  before  judgment  was  rendered  and  his  client  would  have  his  right. 
This  letter  is  in  evidence  here. 

"Q.  You  were  sufficiently  interested  to  have  a  special  day  by  request 
and  have  some  other  reason  why  the  court  should  be  here?  A.  I  did 
not  order  that  day. 

"Q.  You  knew  if  the  court  did. not  come  until  October  you  could  not 
get  a  confirmation  of  that  sale  until  he  did  come?  A.  I  think  I  could 
have  got  a  comfirmation  on  the  9th  of  October  because  everything  was 
regular  ^nd  clean  and  clear  and  I  still  think  if  the  court  had  not  got 
down  here  all  sunmier  (and  he  usually  comes  two  or  three  times)  on  the 
9th  day  of  October  he  would  have  confirmed  that  sale." 

He  further  testified  that  he  was  the  only  bidder  at  the  sale 
and  bid  for  his  client,  The  Warren  Mortgage  Company.  He 
denied  receiving  a  letter  of  June  28  asking  about  the  time  of 
sale,  and  denied  that  in  the  telephone  conversation  there  was 
anything  said  about  postponing  the  proceedings  in  order  to 
present  the  matter  of  the  period  of  redemption  to  Judge  Hay. 
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His  testimony  is  that  in  the  conversation  over  the  telephone 
Mr.  Truitt  said  he  had  received  the  journal  entry,  and  that  it 
was  all  right,  except  that  he  did  not  like  the  eighteen  months' 
period  of  redemption  that  was  allowed ;  that  he  then  informed 
Mr.  Truitt  under  what  circumstances  the  judge  would  reduce 
the  period,  and  that  he  did  not  think  Mr.  Truitt  was  entitled 
to  have  it  fixed  at  six  months,  but  told  him  if  he  was  not  satis- 
fied with  the  eighteen  months  to  send  the  journal  entry  to 
Judge  Hay  and  present  his  side  of  the  case,  "and  I  will  write 
him  a  letter  and  tell  him  my  side,  and  if  Judge  Hay  sees  fit 
to  reduce  the  period  of  redemption  it  will  be  all  right  with 
me. 

The  land  in  controversy  is  shown  by  the  testimony  to  be 
worth  from  $6,400  to  $8,000.  Under  the  judgment  of  the 
district  court  the  plaintiff  loses  his  lien,  and  Mr.  Field  obtains 
the  land  for  the  amount  of  the  first  lien. 

The  plaintiff  in  the  present  suit  was  represented  in  the 
foreclosure  proceedings  by  an  attorney  who  resided  in  Okla- 
homa and  who  seems  to  have  been  unfamiliar  with  the  Kansas 
laws  respecting  foreclosures  and  the  rights  of  junior  lien 
holders.  Even  after  discovering  his  ignorance  of  the  Kansas 
statutes,  the  attorney  was  negligent  in  failing  to  make, him- 
self familiar  with  the  law  affecting  his  client's  interest.  Ap- 
parently he  relied  upon  the  fairness  and  courtesy  of  the  de- 
fendant's attorney  to  protect  his  client's  rights.  Irrespective 
of  Mr.  Field's  motive,  it  is  obvious,  we  think,  that  the  natural 
effect  of  his  letter  offering  to  act  for  Mr.  Truitt,  together  with 
the  apparent  candor  and  frankness  of  all  the  other  correspond- 
ence, had  the  effect  of  lulling  the  attorney  into  the  belief  that  no 
advantage  would  be  taken  of  his  ignorance  of  the  Kansas 
law,  nor  of  his  failure  personally  to  give  attention  to  the  date 
of  the  sale.  Originally  Mr.  Field  owed  no  duty  to  the  plain- 
tiflF  or  his  attorney ;  in  fact,  he  represented  opposing  interests, 
those  of  his  own  client  and  of  himself  ais  owner  of  the  land ; 
but  it  would  be  going  too  far  to  say  that  after  encouraging 
the  nonattendance  of  the  opposing  attorney  at  court,  by  vol- 
untarily offering  to  act  for  him  in  taking  the  judgment  and  to 
prepare  a  journal  entry  to  be  agreed  upon,  he  was  in  a  posi- 
tion where  in  conscience  and  equity  he  could  take  advantage 
of  the  absence  of  plaintiff's  attorney,  and  especially  of  that 
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attorney's  ignorance  of  the  fact  that  a  sale  of  the  property 
was  pending,  and  that  a  special  session  of  court  had  been 
arranged  at  which  confirmation  could  be  had.  True,  in  the 
second  letter  he  disclaims  any  intention  of  acting  as  the 
attorney  for  Mr.  Truitt's  client,  but  this  frank  statement  of 
itself  might  have  tended  only  to  increase  the  attorney's  con- 
fidence. 

Although  the  petition  alleged  actual  fraud  and  an  attempt 
to  procure  an  unconscionable  advantage  of  the  plaintiff  by  a 
studied  attempt  to  deceive  his  attorney,  it  was  not  necessary 
that  this  claim  should  be  established  in  order  to  entitle  the 
plaintiff  to  the  relief  demanded;  and  the  judgment  of  the  trial 
court  is  that  fraud  had  not  been  proved.  Since  the  procedure^ 
in  confirmation  of  sales  was  amended  in  1893  (Laws  1893,  ch.' 
109,  §26;  see  Civ.  Code,  §500),  the  trial  court  is  not  ex- 
pected to  close  its  ears  to  all  equitable  considerations  and  con- 
firm a  sale  as  a  matter  of  course,  merely  because  the  record 
shows  no  irregularity  in  the  movement  of  the  judicial  machin- 
ery by  which  the  sale  was  accomplished.  Even  before  the  stat- 
ute was  amended,  it  was  held  that,  "Inadequacy  of  price,  taken 
alone,  is  seldom  if  ever  sufiScient  to  authorize  the  setting  aside 
of  a  sheriff's  sale ;  yet  great  inadequacy  of  price  is  a  circum- 
stance which  courts  will  always  regard  with  suspicion,  and  in 
such  case,  slight  additional  circumstances  only  are  required  to 
authorize  the  setting  aside  of  the  sale."  (Means  v.  Rosevear, 
42  Kan.  377,  383,  22  Pac.  319.)  To  the  same  effect  is  Dewey 
V.  Linscott,  20  Kan.  684. 

In  Bank  v.  Murray,  84  Kan.  524,  530,  114  Pac.  847,  and  in 
other  recent  cases,  the  amendment  has  been  referred  to  as  im- 
posing upon  the  court  the  same  powers  and  responsibilities 
that  rested  upon  the  chancellor  of  the  old  court  of  equity  in  a 
suit  in  the  nature  of  a  bill  to  redeem.  In  the  case  last  cited  the 
court  approved  the  following  language  from  Graffam  v.  Bur- 
gess, 117  U.  S. 180 : 

"  'Looking  at  the  whole  case,  the  traces  of  design  on  the  part  of  Graffam 
to  mislead  the  complainant,  to  lull  her  into  security,  and  thus  to  prevent 
her  from  redeeming  the  property,  are  abundantly  manifest,  and  such 
design  must  be  assumed  as  an  established  fact.  ...  As  already 
perceived,  we  do  not  rest  our  conclusion  alone  upon  the  grross  inadequacy 
of  the  consideration  of  the  sale;  but  upon  that,  in  connection  with  the 
unfair  conduct  of  the  defendant  in  taking  advantage  of  the  complainant's 


Digitized  by 


Google 


Vol.  102.  JANUARY  TERM,  1918.  591 

Norris  V.  Evans. 

ignorance  of  the  sale,  and  giving  her  no  intelligible  notice  or  intimation 
of  it,  or  of  his  intended  seizure  of  the  property  after  the  year  of  re- 
demption had  piEissed,  but  standing  by  and  seeing  her  expend  large  sums 
of  money  upon  it,  even  after  the  year  had  expired.  This,  we  think,  pre- 
sents a  case  sufficiently  strong  to  justify  the  action  of  the  court  below, 
at  least  to  the  extent  to  which  it  went  in  making  the  decree  appealed 
from  [allowing  the  owner  to  redeem].'    (p.  190.)" 

The  opinion  also  quoted  with  approval  from  Pewabic  Mill- 
ing Company  v.  Mason,  145  U.  S.  349,  where,  after  stating  the 
rule  that  there  is  a  measure  of  discretion  in  a  court  of  equity 
in  such  matters,  Mr.  Justice  Brewer  said : 

"And  after  a  sale  has  once  been  made,  he  will,  certainly  before  con- 
firmation, see  that  no  wrong  has  been  accomplished  in  and  by  the  manner 
in  which  it  was  conducted."    (p.  856.) 

In  Bank  v.  Mw*ray,  supra,  we  held,  also,  that,  inasmuch  as 
the  entire  evidence  on  which  the  trial  court  acted  had  been 
abstracted,  "we  may  properly  reach  our  own  conclusions  there- 
on."   (p.  531.)  • 

As  the  judgment  stands,  the  plaintiff,  who  was  himself  with- 
out fault,  and  who  offers  to  do  equity  by  bidding  the  amount  of 
the  first  and  second  liens  or  by  redeeming  from  the  first,  is 
compelled  to  lose  his  entire  lien,  while  one  who  purchased 
the  property  subject  to  both  liens  gets  a  clear  title  merely  by 
satisfying  the  first,  and  is  thus  permitted  to  take  advantage  of 
the  absence  and  neglect  of  plaintiff's  attorney  to  attend  and 
bid  at  the  sale  under  such  circumstances  as,  in  our  opinion, 
renders  the  judgment  unconscionable  and  inequitable. 

The  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  set  aside  the  confirmation  and  permit  plaintiff  to 
redeem. 

BURCH,  J.,  concurs  in  the  result. 
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No.  21,347. 

Grace  Allen,  AppeUecy  v.  The  Peoples  State  Bank,  Appel- 
lant, et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Agency — Bank  Loaning  Plaintiff* s  Money,  The  record  justified  the 
conclusion  that  the  defendant  bank  acted  as  the  agent  of  the  plaintiff 
in  loaning  t^e  money  sued  for  herein. 

2.  Same — Fraudulent  Conduct — Taking  Worthless  Security.  The  peti- 
tion set  iorih  conduct  clearly  fraudulent  without  using  that  particular 
adjective.  HeMy  that  it  was  proper  to  instruct  on  the  fraud  thus  al- 
leged. 

3.  Same — Ba^k  Profited  by  Transaction.  The  evidence  tended  to  show 
that  the  bank  profited  by  the  transaction. 

4.  Trial — Evidence.  No  error  appears  touching  the  admission  or  rejec- 
tion of  evidence. 

Appeal  from  Seward  district  court;  George  J.  Downer, 
judge.    Opinion  filed  March  9,  1918.    Affirmed. 

G.  W.  Sawyer,  of  Liberal,  for  the  appellant. 
F.  S.  MOfCy,  of  Liberal,  William  Barrett,  and  L.  G.  Turner, 
both  of  Pratt,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  defendant  bank  appeals  from  a  judgment 
against  it  for  having  loaned  for  the  plaintiff  $400  to  an  insol- 
vent borrower. 

Complaint  is  made  of  rulings  rejecting  and  receiving  evi- 
dence, of  instructions  given,  and  of  overruling  a  motion  for 
a  new  trial. 

The  petition  alleged  in  substance  that  the  bank,  well  knowing 
the  insolvency  of  one  Franz  C.  Wimmer,  loaned  $400  of  the 
plaintifTs  money  to  him,  taking  a  mortgage  on  a  stock  of  drugs 
subject  to  a  first  mortgage  to  the  bank  for  $525.25 ;  that  plain- 
tiff had  advised  the  bank  that  she  desired  to  have  this  loaned 
with  good  security ;  that  the  bank  well  knew  the  insolvency  of 
Wimmer  and  misappropriated  the  plaintiff's  money  by  loaning 
it  to  him,  and  used  the  proceeds  to  liquidate  overdrafts  and 
other  accounts  owing  the  bank  by  Wimmer,  who  was  subse- 
quently adjudged  a  bankrupt,  all  of  the  assets  being  exhausted 
by  the  bank  and  the  plaintiff  receiving  nothing. 
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It  is  complained  that  no  agency  was  shown,  but  the  record 
sufficiently  justifies  the  conclusion  of  the  jury  on  this  point. 

The  court  correctly  instructed  on  the  subject  of  fraud,  and 
of  this  the  defendant  complains  on  the  ground  that  no  fraud 
was  alleged.  The  word  fraud  is  not  found  in  the  petition,  but 
that  pleading  as  clearly  and  fully  described  fraudulent  conduct 
as  if  that  particular  adjective  had  been  employed.  Hence,  there 
was  no  error  in  giving  the  instructions  complained  of. 

It  is  argued  that  the  bank  could  be  held  only  for  the  unau- 
thorized acts  of  its  officer  in  case  it  accepted  and  retained  the 
benefits  arising  therefrom,  and  the  question  is  asked,  What  con- 
sideration did  the  bank  receive  or  retain?  There  was  evidence 
that  the  bank  used  the  proceeds  of  this  loan  to  pay  off  over- 
drafts and  other  accounts  held  by  it  against  Wimmer. 

We  find  no  error  in  the  rejection  or  admissiomof  evidence. 
The  jury  heard  all  the  testimony,  and  the  trail  court  approved 
their  verdict.    We  now  add  the  approval  of  this  court. 

The  judgment  is  affirmed. 


No.  21,350. 

Harriet   M.   Berry,   as   Administratrix,   etc..   Appellee,   v. 
Chauncey  Dewey  et  al..  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Jurisdiction — Calling  in  Jvdge  of  Another  District.  Berry  v,  Dewey, 
102  Kan.  392,  is  followed  on  the  question  of  the  jurisdiction  of  the 
trial  judge. 

2.  Continuance — Insufficient  Grounds.  The  defendants  applied  for  a 
continuance  on  the  ground  that  one  of  their  attorneys  was  a  member 
of  the  legislature  and  could  not  be  present  at  the  trial  because  the 
legislature  was  in  session.     The  application  was  properly  denied. 

3.  Continuance — Insufficient  Showing.  It  is  not  error  to  deny  an  ap- 
plication for  a  continuance  made  on  the  ground  that  the  person  mak- 
ing the  application  is  a  party  to  the  action  and  desires  to  attend  the 
trial  as  a  witness  and  is  prevented  from  so  doing  by  the  sickness  of 
a  member  of  his  family,  where  that  sickness  is  shown  by  the  un- 
verified certificate  of  attending  physicians,  and  no  one  having  knowl- 
edge of  the  sickness  swears  to  either  the  certificate  or  the  application. 

4.  Wrongful  Death — Damages — Competent  Evidence.  In  an  action 
to  recover  damages  for  wrongful  death,  it  is  proper  to  prove  the 

38— Kan.— 1778 
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amount  of  property  owned  by,  and  the  wage-earning  capacity  of, 
the  deceased  person. 

5.  Same — Trial — Competent  Evidence  Withdrawn — No  erro):  A  judg- 
ment will  not  be  reversed  on  account  of  the  withdrawal  of  evidence 
tending  to  impeach  persons  who  are  neither  parties  to  the  action 
nor  witnesses  therein,  where  the  evidence  withdrawn  is  on  matters 
wholly  collateral  and  cannot  assist  the  jury  in  determining  the 
issues  on  trial. 

6.  Ck)NSPlBACY — Evidence.  There  was  evidence  sufficient  to  show  a  con- 
spiracy on  the  part  of  the  defendants. 

7.  Same — Instructions.  The  instructions  concerning  conspiracy  were 
fair,  and  they  fully  protected  the  rights  of  the  defendant. 

8.  Same.  Of  the  instructions  requested  by  the  defendant,  those  that 
were  proper  were,  in  substance,  given  by  the  court,  and  those  that 
were  refused  were  properly  refused. 

9.  Wrongful  Death — Damages — Verdict  Not  Excessive.  In  an  action 
brought  by  a  mother  to  recover  damages  for  the  wrongful  death 
of  her  son,  a  verdict  and  judgment  for  $5,000  is  not  excessive,  where 
the  deceased  was  33  years  old  at  the  time  of  his  death,  was  in  good 
health  and  vigorous,  was  accumulating  property,  and  was  able  to 
earn  about  $1,000  a  year. 

10.  Same — Certain  Dedttotions  from  Damages  Properly  Denied.  Finan- 
cial benefits  derived  by  the  heir  of  a  person  who  has  lost  his  life  by 
the  wrongful  act  of  another  cannot  be  deducted  from  the  damages 
sustained  and  the  verdict  and  judgment  be  reduced  by  the  benefits 
received. 

Appeal  from  Sherman  district  court;  Jacob  C.Ruppenthal, 
judge  pro  tern.    Opinion  filed  March  9,  1918.    Affirmed. 

WiUiam  R.  Smith,  of  Topeka,  James  H.  Harkless,  and  Clif- 
ford Histed,  both  of  Kansas  City,  Mo.,  for  the  appellants. 

A.  M.  Harvey,  of  Topeka,  and  L.  W.  Colby,  of  Beatrice, 
Neb.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  In  June,  1903,  the  defendants,  with  other 
persons,  ten  in  all,  armed,  left  the  ranch  of  defendant  Chauncey 
Dewey  and  went  to  the  home  of  Alpheus  Berry,  abc^t  five 
miles  distant,  to  get  a  water  tank  that  had  been  purchased  by 
Chauncey  Dewey  at  an  execution  sale  on  the  day  previous. 
While  Dewey  and  his  party  were  at  the  home  of  Alpheus 
Berry,  a  battle  occurred  between  Dewey  and  his  party  on  the 
one  side  and  Daniel  Berry,  Alpheus  Berry,  Burch  Berry,  Beach 
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Berry,  and  Roy  Berry  on  the  other  side.  When  the  battle 
ended,  Daniel  Berry,  Alpheus  Berry,  and  Burch  Berry  had 
been  killed  by  members  of  the  Dewey  party,  and  Roy  Berry 
had  been  wounded  by  them.  Beach  Berry  escaped.  None  of 
the  Dewey  party  was  injured. 

Daniel  Berry  was  the  father  of  Burch  Berry  and  Alpheus 
Berry.  Harriet  M.  Berry  was  the  wife  of  Daniel  Berry  and  the 
mother  of  Burch  Berry  and  Alpheus  Berry.  In  1905  Harriet 
M.  Berry  was  appointed  administratrix  of  the  estate  of  Burch 
Berry.  She  then  commenced  this  action,  which,  in  March, 
1917,  resulted  in  a  judgment  in  favor  of  the  plaintiff  for 
$5,000,  from  which  judgment  the  defendants  appeal. 

1.  The  defendants  question  the  jurisdiction  of  Hon.  J.  C. 
Ruppenthal  to  try  the  action.  They  present  the  same  ques- 
tions that  were  presented  in  Berry  v.  Dewey  et  cU.,  102  Kan. 
392.    The  conclusion  there  reached  is  now  followed. 

2.  The  defendants  applied  for  a  continuance  on  the  ground 
that  B.  F.  Endres,  one  of  their  attorneys,  was  a  member  of  the 
legislature  and  could  not  be  present  at  the  trial  because  the  leg- 
islature was  in  session.  The  continuance  was  refused.  The 
defendants  contend  that  the  refusal  was  error.  The  trial  court 
gave  as  a  reason  for  refusing  to  grant  a  continuance  on  this 
ground  that  Mr.  Endres  did  not  appear  to  be  of  counsel  for  the 
defendants  in  kindred  actions  that  had  been  on  trial  in  the  pre- 
vious November  and  December,  and  that  the  court  had  every 
reason  to  believe  that  the  employment  of  Endres  in  the  present 
action  was  subsequent  to  his  election  to  the  legislature.  The 
court  concluded  that  to  grant  a  continuance  on  an  application 
of  this  kind  would  be  ignoring  the  provisions  of  sections  6050- 
6052  of  the  General  Statutes  of  1915,  which  authorize  the 
court  to  prevent  any  abuse  of  the  privileges  granted  by  these 
sections  of  the  statutes.  This  action  had  been  pending  in  the 
district  court  twelve  years ;  it  was  time  to  dispose  of  it.  A  con- 
tinuance might  have  been  granted,  but  there  was  no  reversible 
error  in  refusing  to  grant  it. 

3.  The  defendants  complain  of  the  refusal  of  the  court  to 
grant  a  continuance  on  account  of  the  absence  of  defendant 
Chauncey  Dewey,  who  desired  to  be  present  and  to  testify  as  a 
witness.  At  the  time  of  the  trial  Mr.  Dewey  was  in  New  Or- 
leans, La.  On  March  1, 1917,  he  telegraphed  from  New  Orleans 
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that  his  only  child  was  dangerously  sick,  and  that  he  could  not 
leave  the  child,  and  asked  that  the  cause  be  continued.  That 
telegram  was  sent  to  Clifford  Histed,  one  of  Dewey's  attorneys. 
The  certificate  of  three  doctors  in  New  Orleans  was  attached  to, 
and  made  a  part  of,  the  application  for  a  continuance.  That 
certificate  was  dated  March  1, 1917,  and  read : 

"To  whom  it  may  concern:  This  certifies  that,  owing  to  the  critical 
condition  of  their  child,  Molly  Dewey,  Mr.  Chauncey  Dewey  and  wife 
will  be  unable  to  leave  the  city  at  present  or  in  the  near  future." 

The  certificate  was  signed  by  three  physicians  and  acknowl- 
edged— ^not  sworn  to — ^before  a  notary  public.  The  applica- 
tion was  sworn  to  by  James  H.  Harkless,  one  of  the  attorneys 
for  the  defendants.  It  disclosed  the  importance  of  Dewey's 
attendance,  both  as  a  witness  and  as  a  party.  The  basis  of  the 
application  was  the  sickness  of  Dewey's  child.  In  Harlow  v. 
Warren,  38  Kan.  480, 17  Pac.  159,  this  court  said : 

"Where  an  application  is  made  for  the  continuance  of  the  trial  of  a 
case  to  another  term,  upon  the  grround  that  the  party  applying  therefor 
is  prevented  from  attending  the  court  on  account  of  his  sickness;  and  the 
application  is  supported,  as  to  the  sickness  of  the  party,  only  by  the  cer- 
tificate of  a  physician;  and  no  affidavit  is  filed  by  the  physician,  or  any 
other  person  having  personal  knowledge  that  the  party  in  unable  to  at- 
tend court :  Held,  That  the  ruling  of  the  district  court  in  refusing  a  con- 
tinuance of  the  case  will  not  be  reversed."    (Syl.) 

(See,  also.  Beard  v.  Mackey,  51  Kan.  131,  32  Pac.  931;  9 
Cyc.  97.) 

The  present  case  and  Harlow  v.  Warren,  supra,  are  very 
closely  parallel,  and  under  the  authority  of  that  case  the  trial 
court  did  not  abuse  its  discretion  in  refusing  a  continuance, 
and  no  reversible  error  was  thereby  committed. 

4.  The  defendants  contend  that  the  court  erred  in  admitting 
evidence  concerning  the  property  owned  by,  and  the  wage-earn- 
ing capacity  of,  Burchard  B.  Berry.  In  an  action  to  recover 
damages  for  wrongful  death,  it  is  proper  to  prove  the  amount 
of  property  owned  by,  and  the  wage-earning  capacity  of,  the 
deceased  person.  (K.  P.  Rly.  Co.  v.  Cutter,  19  Kan.  83 ;  Gas  Co, 
V.  Carter,  65  Kan.  565,  70  Pac.  635.) 

5.  On  the  trial,  the  plaintiff,  in  order  to  show  the  good  char- 
acter of  the  Berrys,  was  permitted  to  prove  that  none  of  the 
Berrys  had  been  engaged  in  stealing  cattle  prior  to  the  shoot- 
ing.   The  defendant  then  offered  to  introduce  in  evidence  an 
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indictment  of  Alpheus  Berry  and  Daniel  Berry,  charging  them 
with  grand  larceny  and  with  having  received  stolen  property 
in  Boulder  county,  Colorado,  in  October,  1891.  The  indictment, 
with  other  documents  concerning  the  same  matter,  was  ad- 
mitted in  evidence,  and  afterward  withdrawn*  The  defendants 
urge  that  it  was  error  to  withdraw  that  evidence  from  the  con- 
sideration of  the  jury.  The  evidence  may  have  been  competent, 
but  it  was  not  material.  It  did  not  matter  whether  Alpheus 
Berry  and  Daniel  Berry  had  previously  been  engaged  in  steal- 
ing cattle,  or  whether  they  had  been  indicted  for  larceny. 
Evidence  on  either  of  these  questions  could  not  assist  the 
jury  in  determining  the  issues  that  were  properly  on  trial  in 
the  present  action.  Neither  Alpheus  Berry  nor  Daniel  Berry 
were  witnesses ;  both  had  been  killed  by  the  Dewey  party. 

6.  The  defendants  strenuously  argue  that  there  was  not 
sufficient  evidence  to  establish  a  conspiracy  on  their  part.  Al- 
though it  is  practically  impossible  to  detail  all  the  evidence 
which  tended  to  prove  that  there  was  a  conspiracy,  yet  some  of 
the  evidence  which  tended  to  show  that  fact  was  as  follows : 

For  some  timp  there  had  been  ill  feeling  between  Dewey 
and  his  employees  on  the  one  side  and  the  Berrys  on  the  other 
side.  Threats  had  been  made,  and  each  of  the  contending 
parties  went  armed  as  against  the  other.  On  the  day  before 
the  tragedy  occurred,  defendant  Dewey,  at  a  sheriff's  sale 
under  an  execution,  purchased  a  water  tank  that  was  then  on 
the  property  of  Alpheus  Berry.  On  the  day  of  the  tragedy, 
ten  men  gathered  at  the  ranch  headquarters  of  defendant 
Dewey.  The  ten,  all  armed,  then  went  to  the  home  of  Alpheus 
Berry  to  get  the  water  tank,  but,  when  they  reached  that  home, 
no  request  or  notice  of  any  kind  was  given  that  the  defendants 
desired  to  take  the  tank.  They  arranged  themselves  in  such  a 
way  as  to  protect  themselves  in  case  shooting  should  occur. 
When  the  Berrys  approached,  the  Dewey  party  began  shooting, 
and  when  the  shooting  ceased  three  of  the  Berrys  were  dead 
and  one  was  wounded ;  one  had  escaped.  The  tank  was  then 
forgotten,  and  the  Deweys  returned  to  their  ranch.  This  evi- 
dence was  sufficient  to  warrant  the  trial  court  in  submitting 
to  the  jury  the  question  of  a  conspiracy,  and  was  sufficient  to 
justify  the  jury  in  finding  that  there  was  a  conspiracy. 
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7.  Complaint  is  made  of  the  instructions  ^ven  by  the 
court.  The  basis  of  this  complaint  is  the  question  of  con- 
spiracy. The  instructions  have  been  examined;  they  appear 
to  have  been  fair  and  to  have  fully  protected  all  the  rights  of 
the  defendant.  No  substantial  error  in  them  has  been  indi- 
cated by  the  defendants. 

8.  Complaint  is  made  of  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  the  defendant.  Those  of  the  in- 
structions refquested  that  were  proper  were,  in  substance, 
given  by  the  court,  and  those  that  were  not  proper  were  re- 
fused. There  was  no  error  in  refusing  to  give  any  of  the  in- 
structions requested  by  the  defendant. 

9.  Another  matter  urged  is  that  the  verdict  was  excessive. 
The  verdict  and  judgment  were  for  $5,000.  At  the  time  Burch 
Berry  lost  his  life  he  was  33  years  of  age,  in  good  health, 
vigorous,  and  was  accumulating  property,  and  was  able  to 
earn  about  $1,000  a  year.  Burch  Berry  left  neither  wife  nor 
children.  The  verdict  for  $5,000  was  not  an  excessive  ver- 
dict as  compensation  for  the  loss  of  support  that  would  have 
been  furnished  to  Harriet  M.  Berry  by  her,  son,  had  he  lived 
after  her  husband  and  her  other  son  were  killed. 

10.  The  last  matter  urged  is  that  Harriet  M.  Berry,  who  was 
the  sole  heir  of  Burch  Berry,  received  a  substantial  financial 
benefit  as  the  result  of  the  death  of  her  son,  and  it  is  urged 
that  the  benefit  should  have  been  deducted  from  the  amount 
of  the  verdict,  and,  if  the  benefit  was  greater  than  the  dam- 
age sustained,  no  verdict  should  have  been  rendered  for  the 
plaintiff.  The  proposition  is  untenable.  Although  it  appears 
to  have  standing  in  the  courts  of  some  of  the  states,  it  does  not 
address  itself  to  the  judgment  of  this  court  as  being  sound, 
legal,  equitable,  or  fair,  and  it  cannot  be  permitted  to  reduce 
the  amount  of  recovery  in  any  way. 

On  the  whole,  substantial  justice  seems  to  have  been  done 
in  this  case,  and  the  judgment  is  affirmed. 
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No.  21,352. 

Nathan  Henshaw,  Appellant,  v.  Albert  J.  Smith  et  al. 

Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Contracts— Par%  Valid — Partly  Invalid — Enforcement.  If  a  con- 
tract contains  provisions  some  of  which  are  valid  and  some  of  which  are 
invalid,  and  the  lawful  matter  can  be  readily  severed  from  that  which 
is  unlawful,  the  lawful  portion  of  the  contract  will  be  upheld.  (Fa^kler 
V.  Ford,  McMahon  21,  1  Kan.  [Dass.  ed.]  463,  syl.  If  2.) 

2.  Landlord  and  Tenant — Vahmble  Improvements  by  Tenant — Reim- 
bursement— When  Due,  Where  a  tenant  makes  lasting  and  valuable 
improvements  on  a  farm  which  the  landlord  agrrees  to  pay  for  when 
the  tenancy  is  terminated,  the  tenant's  right  to  reimbursement  for 
the  improvements  is  sufficiently  mature  to  justify  his  cause  of  action 
when  the  landlord  leases  the  farm  to  another  tenant  and  the  latter  is 
let  into  possession  of  part  of  the  property. 

3.  Same; — Limitation  of  Actions.  The  statute  of  limitations  does  not 
begin  to  run  until  an  obligation  is  due. 

4.  Same — Limitation  of  Actions— Statute  of  Frauds.  Where  the  time 
fixed  for  payment  of  an  oral  obligation  is  uncertain,  but  its  maturity 
might  have  arrived  within  one  year,  and  the  promisee  had  fully  per- 
formed his  part  of  the  obligation,  the  statute  of  limitations  did  not 
begin  to  run  until  the  obligation  matured,  and  the  obligation  was  not 
repugnant  to  the  statute  of  frauds. 

6.  Same — Measure  of  Recovery.  Where  parties,  by  agreement,  fix  the 
measure  of  recovery  due  from  the  one  to  the  other,  their  agreement 
governs,  and  abstract  principles  of  law  relating  to  the  measure  of  re- 
covery when  agreements  are  wanting  are  inapplicable. 

Appeal  from  Douglas  district^  court ;  Charles  A.  Smart, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

J.  B.  Wilson,  and  B.  V.  Pardee,  both  of  Lawrence,  for  the 
appellant. 

John  J.  Riling,  and  Edward  T.  Riling,  both  of  Lawrence,  for 
the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  was  an  tetion  by  a  landlord  against  his 
tenant  on  certain  rent  notes,  and  for  tiie  proceeds  of  the  land- 
lord's share  of  a  wheat  crop,  and  a  cross  action  by  the  tenant 
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for  permanent  improvements  placed  on  the  land  pursuant  to 
certain  oral  agreements  made  from  time  to  time  between  the 
landlord  and  the  tenant. 

The  plaintiff  rented  his  farm  in  Douglas  county  to  the  de- 
fendant, A.  J.  Smith.  The  other  defendants  are  the  wife  and 
a  son  of  the  tenant.  The  tenancy  began  in  March,  1897,  and 
continued  for  about  twenty  years.  It  had  not  been  completely 
terminated  at  the  inception  of  this  lawsuit,  although  the  farm 
ere  then  had  been  leased  to  another  tenant,  and  the  latter  was 
in  possession  of  part  of  the.  land. 

The  defendant,  A.  J.  Smith,  admitted  his  liability  on  the 
rent  notes,  and  admitted  his  liability  for  the  plaintiflPs  share 
of  the  proceeds  of  the  wheat  crop,  but  disputed  its  amount. 
There  was  also  a  minor  item  or  two  touching  the  rent  of  a 
small  acreage  of  pasture,  which  was  to  be  computed  on  its 
value  as  wheat  land. 

For  several  years  there  was  apparently  no  written  lease  be- 
tween the  parties.  Later,  about  1906,  annual  written  leases 
between  the  parties  began  to  be  their  practice,  but,  according 
to  defendant's  pleading  and  testimony,  these  leases  were  only 
to  evidence  the  rent  charges,  and  not  for  the  purpose  of  de- 
fining the  leasehold  as  an  ordinary  tenancy  from  year  to  year. 
Defendant's  cross  petition  alleged  that,  in  addition  to  the 
written  contracts  of  lease,  there  was  a  series  of  oral  agree- 
ments whereby  defendant  was  to  occupy  the  farm  as  long  as 
plaintiff  owned  it  and  whereby  defendant  was  privileged  to 
place  permanent  improvements  upon  the  land,  upon  condition 
that  if  plaintiff  should  sell  the  land,  or  if  defendant  was  other- 
wise dispossessed,  the  plaintiff  was  to  reimburse  defendant 
for  his  labor  and  expenses  incurred  in  making  these  improve- 
ments. Pursuant  to  these  oral  understandings  agreed  to  from 
time  to  time,  defendant  planted  an  orchard  on  the  land  in 
1900,  and  at  various  later  intervals  he  built  an  addition  of 
three  rooms  and  a  porch  to  the  farmhouse,  put  a  cement 
foundation  under  the  house,  painted  the  house,  made  several 
additions  to  the  bam,  seeded  several  acres  to  grass,  grubbed 
out  stumps,  cut  large  hedges,  built  fences,  and  otherwise  per- 
manently improved  the  property.  Aside  from  defendant's 
own  labor  and  that  of  his  sons  for  the  improvement  of  the 
farm,  he  exhibited  receipts  for  payments  for  materials  and 
labor  made  by  him,  aggregating  several  hundred  dollars. 
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The  aggregate  of  plaintiff's  causes  of  action  was  for  $731.68 
and  interest;  defendant's  cross  action  was  for  $903.56.  The 
jury  returned  a  verdict  for  defendant  for  $99.57. 

Plaintiff  assigns  several  errors,  which  will  be  noted  in  the 
order  presented. 

It  is  hardly  accurate  for  plaintiff  to  say  that  the  verbal 
agreements  contradicted  the  terms  of  the  written  instruments. 
The  instruments — ^the  leases  made  from  year  to  year — did 
not  profess  to  cover  the  subject  of  the  improvements.  There 
is  no  reason  to  think  the  matter  of  improvements  was  involved 
in  the  annual  written  contracts  of  lease.  It  does  not  appear 
that  the  oral  agreements  concerning  reimbursements  for  im- 
provements were  part  of  the  leases  nor  merged  therein.  The 
times  when  the  oral  agreements  were  made  had  no  relation 
to  the  times  when  the  annual  leases  were  executed.  If  the 
oral  agreements  to  pay  for  the  improvements  had  been  made 
between  the  landowner  and  some  third  person  not  residing 
on  the  land,  no  one  would  have  the  hardihood  to  maintain 
that  the  landlord  would  not  be  bound  to  pay  for  them.  Nor 
would  there  be  any  justice  in  holding  that  because  the  party 
making  the  improvements  was  a  tenant  of  the  landlord  he 
should  not  be  paid  for  making  them.  This  view  of  the  con- 
troversy does  not  require  the  court  to  go  the  full  length  con- 
tended for  by  defendant — ^that  the  annual  leases  were  merely 
to  specify  the  re^it  in  writing — ^nor  is  it  necessary  to  give  force 
to  the  tenant's  contention,  that  he  was  entitled  to  hold  the 
property  until  it  should  be  sold  by  the  landlord.  The  matter 
is  clearly  severable.  The  agreement,  if  there  was  one — or 
the  illegal  agreement  as  it  really  appears  to  have  been — that 
the  defendant  could  retain  the  farm  as  long  as  the  landlord 
owned  it,  is  readily  severable  firom  the  various  agreements 
between  the  defendant  A.  J.  Smith  and  the  plaintiff  touching 
the  improvements.  Thus,  when  the  building  of  an  addition 
to  the  house  was  under  consideration,  plaintiff  said : 

*'It  is  for  thee,  Albert;  I  will  never  make  thee  move.  If  thee  has  to 
move,  I  will  pay  thee  for  it." 

And,  when  the  building  or  enlarging  of  the  bam  was  under 
consideration,  plaintiff  said : 

"All  of  these  improvements  is  for  thee,  and  if  thee  ever  has  to  move, 
I  will  pay  thee  for  all  of  them." 
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The  promise,  "I  will  never  make  thee  move,"  may  be  wholly 
void,  as  being  at  variance  with  the  annual  written  leases,  or 
because  it  is  an  abortive  obligation  pretending  to  convey  an 
interest  in  land  of  greater  dignity  than  a  lease  for  a  year, 
which  could  not  be  done  except  in  writing;  and  it  may  also  be 
void  as  indefinite  and  without  consideration.  But  the  promise, 
•'If  thee  ever  has  to  move,  I  will  pay  thee  for  it,"  is  a  binding 
severable  obligation,  not  dependent  upon  the  length  of  the 
term  of  tenancy ;  and  it  can  and  should  be  enforced.  (Faekler 
V,  Ford,  McCahon,  21,  1  Kan.  [Dass,  ed.]  463,  syl.  If  2 ;  9  Cyc. 
569;1M.  A.  L.  495,  496.) 

In  6  R.  C.  L.  682  it  is  said : 

"But  where  the  consideration  for  a  contract  is  made  up  of  several 
distinct  transactions  or  several  parts,  some  of  which  are  legal  while 
others  are  illegal,  and  the  legal  portions  of  the  consideration  can  be 
separated  from  the  illegal  portion,  the  contract  will  be  upheld,  at  least 
if  it  contains  nothing  contrary  to  good  morals  and  nothing  for  which 
a  legal  penalty  is  incurred.  A  similar  rule  seems  to  apply  where  the 
illegal  portion  of  the  consideration  is  merely  incidental." 

It  is  next  urged  that,  even  if  the  oral  agreements  to  pay  for 
the  improvements  were  not  merged  into  the  annual  contracts 
of  lease,  the  defendant's  cause  of  action  thereon  was  not 
mature.  The  plaintiff  landlord  had  taken  steps  to  terminate 
the  tenancy.  He  had  leased  the  farm  to  another  tenant  and 
had  already  let  the  new  tenant  into  possession  of  part  of  the 
property.  It  was  not  necessary  for  defendant  to  wait  until 
he  was  forced  to  surrender  the  whole  premises.  When  de- 
fendant pleaded  his  cross  action  it  was  then  apparent  he 
would  "have  to  move";  the  time  for  payment  had  substan- 
tially arrived  in  accordance  with  plaintiff's  promise,  "If  thee 
has  to  move,  I  will  pay  thee." 

The  court  discerns  no  merit  in  plaintiff's  next  contention — 
that  if  the  defendant's  claims  were  mature,  they  were  more 
than  three  years  old  and  barred  by  the  statute  of  limitations. 
The  statute  never  begins  to  run  until  an  obligation  is  due. 
The  term  fixed  for  payment  was  uncertain,  but  since  it  could 
have  wholly  matured  within  a  year,  and  there  had  been  com- 
plete performance  by  the  defendant,  neither  the  statute  of 
frauds  nor  the  statute  of  limitations  barred  the  defendant's 
cross  action.  {Larimer  v.  Kelley,  10  Kan.  298,  312;  Stout  v. 
Ennis,  28  Kan.  706,  Note  [Dass.  ed.],  p.  715;  Sutphen  v.  Sut- 
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phen,  30  Kan.  510, 2  Pac.  100 ;  A.  T.  <6  S.  F.  Rid.  Co.  v.  EnglisK 
38  Kan.  110,  117,  16  Pac.  S2;  Aiken  v.  Nogle,  47  Kan.  96,  98, 
27  Pac.  825 ;  Heery  v.  Reed,  80  Kan.  380, 102  Pac.  846 ;  Browne 
on  Frauds,  2d  ed.,  §  279 ;  20  Cyc.  199.)  Plaintiff's  obligation 
to  pay  was  not  due,  not  mature,  until  he  leased  the  farm  to 
another  tenant. 

Touching  the  proper  measure  of  recovery,  the  measure  was 
fixed  by  the  agreement  of  the  parties  and  did  not  rest  on  ab- 
stract principles  of  law  which  courts  apply  in  the  absence  of 
such  agreements. 

Neither  error  of  law  nor  miscarriage  of  justice  can  be  dis- 
cerned in  this  case,  and  the  judgment  of  the  trial  court  is 
affirmed. 


No.  21,063. 

W.  W.  Dubbs  and  A.  L.  Dubbs,  Appellees,  v.  E.  F.  Hawoeth, 
as  Executor  of  the  Estate  of  Tacy  Campbell,  deceased, 
•    Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Contract  op  Employment  —  Findings  Not  Inconsistent  There  is 
neither  literal  nor  positive  inconsistency  between  a  jury'<  finding  that 
services  performed  for  an  elderly  woman,  since  deceased,  were  to  be 
paid  for  "after  she  was  through  with  her  property,"  and  another  find- 
ing of  the  jury  that  such  payment  was  not  to  be  made  by  a  bequest  in 
her  will. 

2.  Same  —  Proof  of  Claim  against  Estate  —  Sufficient  Verification. 
Where,  pursuant  to  a  single  contract,  two  persons  jointly  perform 
services  for  another  person,  since  deceased,  the  affidavit  of  one  of  the 
persons  performing  the  services  is  a  sufficient  verification  or  proof 
of  claim  to  satisfy  the  statute  (Gen.  Stat.  1915,  §§  4572,  4573)  re- 
lating to  the  presentation  of  demands  against  the  estate  of  the  de- 
ceased. 

3.  Same  —  Proof  of  Claim  —  Objections  to  Affidavit  Too  Indefinite  — 
Waiver.  Where  an  affidavit  in  support  of  a  proof  of  claim  against  an 
estate  is  lacking  in  some  of  the  recitals  required  by  the  statute,  but 
the  defendant's  objection  to  the  affidavit  was  too  obscure  to  apprise 
the  probate  and  district  courts  of  the  specific  nature  of  the  defect,  the 
defect  will  be  deemed  waived,  and  it  is  too  late  to  raise  a  specific  ob- 
jection to  the  verification  for  the  first  time  on  appeal. 

4.  Same — Proof  of  Claim — Amount  Increased  by  Amendment.  When 
parties  who  have  jointly  performed  services  for  a  person,  since  de- 
ceased, present  their  claim  therefor  against  such  person's  estate,  and 
are  required  to  itemize  their  claim,  there  is  no  impropriety  in  their 
amending  their  claim  to  show  a  list  of  services  performed  by  them,  in 
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excess  of  the  amount  for  which  they  demand  payment,  and  they  may 
rely  for  recovery  of  their  limited  demand  upon  the  entire  list  of  items 
which  they  were  required  to  itemize  and  specify. 
5.  Same — Claim  against  Estate — Statute  of  Limitations,  Where  two 
persons  jointly  performed  services  for  another  person,  which  services 
extended  over  a  period  of  several  years  and  were  to  be  paid  for  by  the 
recipient  "After  she  was  through  with  her  property,"  a  demand  against 
the  latter's  estate  after  her  death,  if  timely  made,  is  not  affected  by 
the  statute  of  limitations. 

Appeal  from  Jewell  district  court;  Richard  M.  Pickler, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

D.  M.  McCarthy,  J.  R.  White,  both  of  Mankato,  /.  M.  Mahin, 
and  F.  W.  Mahin,  both  of  Smith  Center,  for  the  appellant. 
W.  R.  Mitchell,  of  Mankato,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  W.  W.  Dubbs  and  A.  L.  Dubbs,  husband  and 
wife,  filed  in  the  probate  court  a  claim  against  the  estate  of 
Tacy  Campbell  for  services  rendered  by  them  to  the  latter  in 
her  lifetime,  at  her  instance  and  request.  This  claim  was  only 
verified  by  Dubbs,  the  husband,  and  it  was  disallowed  by  the 
probate  court  on  the  ground — 

'That  the  evidence  is  insufficient  to  constitute  an  oral  contract  be- 
tween said  claimants  and  said  deceased." 

The  claimants  appealed  to  the  district  court,  where  they  pre- 
vailed.   The  jury  made  special  findings  of  fact : 

"Question  Number  1:  Did  Tacy  Campbell,  deceased,  agree  with  the 
plaintiffs,  to  pay  them  for  the  services  for  which  they  claim  pay  in  this 
suit?    Answer:    Yes. 

"Q.  2.  If  you  answer  question  number  one  in  the  affirmative  state 
when  she  made  such  an  agreement?    A.    Before  services  were  rendered. 

"Q.  4.  If  you  answer  the  question  number  one  in  the  affirmative, 
state  when  she  was  to  pay  for  such  services.  A.  After  she  was  through 
with  her  property. 

"Q.  5.  If  you  answer  question  number  one  in  the  affirmative,  state 
whether  or  not  such  payment  was  to  be  made  by  a  bequest  in  her  will? 
A.    No. 

"Q.  8.    Did  Tacy  Campbell  at  any  time  agree  with  Mrs.  A.  L.  Dubbs 
to  pay  her  for  any  services  rendered  by  Mrs.  Dubbs?    A.   Yes. 
•  ••«..••... 

"Q.  11.   If  you  answer  question  number  one  and  eight  in  the  affirm- 
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ative,  state  whether  or  not  the  plaintiffs  voluntarily  quit  the  service  of 
Tacy  Campbell  in  1912?    A.  Yes." 

Several  errors  are  urged,  which  will  be  considered  in  the 
order  presented. 

It  is  urged  that  the  special  findings  are  inconsistent,  particu- 
larly findings  4  and  5.  There  is  no  literal  inconsistency.  The 
evidence  shows  that  at  one  time  Mrs.  Campbell  made  a  will  of 
all  her  property  to  the  plaintiffs — some  $40,000  in  value 
— and  that  she  later  revoked  that  will.  Mrs.  Campbell  doubt- 
less believed  she  had  a  right  to  do  so.  She  had  not  literally 
bound  herself  to  pay  the  plaintiffs  by  some  bequest  or  provision 
in  her  will.  In  revoking  her  will  she  took  advantage  of  the  lit- 
eral terms  of  her  bargain  to  pay  "after  she  was  through  with 
her  property."  Thus  it  cannot  be  declared  that  there  is  a  posi- 
tive inconsistency  between  findings  4  and  5. 

It  is  next  urged  that  the  plaintiffs'  proof  of  claim  was  in- 
sufficiently verified.  The  claim  was  for  the  services  of  both 
husband  and  wife,  and  it  was  verified  by  the  husband  alone. 
Another  defect  urged  is  that  the  affidavit  did  not  contain  the 
recital  prescribed  by  the  statute,  "stating  to  the  best  of  his 
[affiant's]  knowledge  and  belief  he  has  given  credit  to  the  es- 
tate for  all  payments  and  offsets  to  which  it  [the  estate]  is 
entitled,  and  that  the  balance  claimed  is  justly  due."  (Gen. 
Stat.  1915,  §  4572.) 

The  proof  of  claim  and  the  affidavit  showed  clearly  that 
the  services  were  rendered  by  both  husband  and  wife,  not  that 
some  of  the  services  were  rendered  by  the  husband  and  some 
by  the  wife.  Consequently,  the  affidavit  of  one  of  the  parties 
presenting  the  claim  was  as  potent  as  if  the  claim — ^the  same 
claim — ^had  been  sworn  to  by  both  husband  and  wife. 

Touching  the  want  of  the  recitals  in  the  affidavit  which  the 
statute  requires,  it  does  not  appear  that  this  defect  was  raised 
in  the  probate  court,  nor  in  the  district  court.  There  was,  of 
course,  the  blind,  stereotyped  demurrer: 

"That  said  proofs  of  claim  and  each  of  them  failed  to  state  matter 
and  facts  sufficient  to  constitute  a  cause  of  action  or  a  proof  of  claim 
against  the  aforesaid  estate." 

And  again — 

''For  the  further  reason  claimants  and  plaintiffs  are  without  legal 
capacity  to  sue  on  the  amended  proof  of  claim  not  being  made  and  filed 
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according:  to  law  and  being  irregular,  no  service  having  been  made  upon 
the  executor  of  above  named  estate." 

The  real  objection  in  the  probate  and  district  courts  to  the 
proof  of  claim — ^the  want  of  the  statutory  recitals  in  the  affi- 
davit— ^was  shrouded  and  obscured  in  a  cloud  of  words.  The 
probate  court  based  its  judgment  on  the  insufficiency  of  plain- 
tiffs' evidence ;  and  even  the  district  court  did  not  perceive  what 
the  defendant  was  driving  at.  What  the  defendant  should  have 
done  was  to  point  out  the  defect  clearly,  so  that  plaintiff  might 
have  had  an  opportunity  to  amend  the  affidavit.  However,  in 
the  course  of  the  trial  both  of  the  plaintiffs  were  on  the  witness 
stand,  and  all  the  facts,  including  those  which  the  statute  re- 
quires to  be  established  by  affidavit,  were  developed  and  proved 
by  sworn  testimony.  In  principle,  the  sworn  evidence  used  in 
the  trial  ought  to  be  held  to  answer  every  purpose  of  a  prelimi- 
nary affidavit  filed  with  the  claim.  Moreover,  it  is  too  late  to 
raise  a  question  of  the  insufficiency  of  the  verification  for  the 
first  time  on  appeal.  (Emery  v.  Bennett,  97  Kan.  490, 155  Pac. 
1075;  Blair  v.  McQuary,  100  Kan.  203,  206,  162  Pac.  1173, 164 
Pac.  262.) 

The  next  complaint  of  appellant  relates  to  the  form  in  which 
the  claim  was  presented.  Plaintiffs'  first  claim  was  on  a  lump 
sum  of  $600.  They  were  required  to  amend  by  setting  out  the 
specific  items  upon  which  tiieir  claim  was  based.  Plaintiffs 
complied  by  setting  out  a  specific  list  of  services  covering  a 
number  of  years  and  aggregating  $1087.  Plaintiffs  were  then 
required  to  elect  on  which  of  the  items  listed  they  would  rely 
for  a  recovery,  and  they  responded  by  electing  to  rely  on  all  of 
them,  notwithstanding  their  total  demand  was  only  for  $600. 
Error  is  assigned  on  this,  but  it  does  not  appear  to  be  seriously 
objectionable.  It  is  not  required  of  a  creditor  that  he  shall 
demand  the  uttermost  farthing  which  may  be  technically  due 
him.  He  may  be  satisfied  with  less  than  his  just  due ;  and  if,  in 
fact,  he  honestly  believes  that  more  is  due  him  than  he  is  ask- 
ing to  be  paid  for,  his  debtor  has  no  just  complaint*  that  the 
creditor,  upon  the  debtor's  request,  specifies  more  items  than 
the  aggregate  amount  for  which  the  creditor  is  insisting  on 
payment.  Modesty  of  demands  is  ordinarily  a  virtue,  not  a 
fault. 
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Still  another  point  suggested  is  that  the  plaintiffs'  claim  was 
barred  by  the  statute  of  limitations.  We  think  not.  The  serv- 
ices performed  by  plaintiffs  were  not  to  be  paid  for  until  after 
Mrs.  Campbell  "was  through  with  her  property,"  and  it  does 
not  appear  how  the  statute  affects  their  right  of  recovery  under 
their  contract,  as  established  by  the  findings  of  the  jury. 
(Aiken  v.  Nogle,  47  Kan.  96,  27  Pac.  102 ;  Heery  v.  Reed,  80 
Kan.  380, 102  Pac.  846;  Henshaw  v.  Smith,  ante  p.  599.)  . 

The  record  discloses  no  prejudicial  error,  and  the  judgment 
is  affirmed. 


No.  21,361. 

G.  L.  Finn,  Appdllee,  v.  Nannie  Alexander  and  John  Colli- 

SON,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Title — Adverse  Possession — Essential  Requirements,  Title  to  the 
land  of  another  cannot  be  acquired  by  adverse  possession  unless  the 

c  possession  is  open,  notorious,  hostile,  and  exclusive — a  possession  of 
such  a  nature  and  notoriety  that  the  owner  may  be  presumed  to  know 
that  the  occupant  is  claiming  a  title  inconsistent  with  his  own. 

2.  Samb — Occupancy  in  Common — Not  Adverse  Possession.  Occupancy 
of  land  in  conunon  with  the  owner,  or  with  his  consent  and  in  recogni- 
tion of  his  right,  is  not  sufficient  to  constitute  adverse  possession. 

3.  Same — Evidence — Payment  of  Taxes.  Payment  of  taxes,  although 
not  a  controlling  circumstance,  is  one  of  the  means  by  which  owner- 
ship is  asserted,  and  the  failure  to  pay  taxes  weakens  a  claim  of  own- 
ership by  adverse  possession. 

4.  Same — Findings  Svstadned  by  Evidence,  The  general  finding  of  the 
court  that  the  defendant  had  failed  to  sustain  her  claim  of  title  by 
adverse  possession  is  held  to  be  sustained  by  the  evidence. 

Appeal  from  Lane  district  court;  Albert  S.  Foulks,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

Ed  R.  Bane,  of  Scott  City,  Robert  Stone,  George  T.  McDer- 
mott,  both  of  Topeka,  and  Dwight  M.  Smith,  of  Kansas  City, 
Mo.,  for  the  appellants. 

/.  S.  Simmons,  and  K.K.  Simmons,  both  of  Hutchinson,  for 
the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  of  ejectment  by  G.  L. 
Finn  against  Nannie  Alexander  and  another.  It  was  conceded 
that  the  plaintiff,  a  resident  of  California,  held  the  record  title 
to  the  land,  having  acquired  his  deed  thereto  in  1901 ;  but  the 
defendant,  Nannie  Alexander,  claims  title  by  adverse  posses- 
sion for  more  than  fifteen  years  in  herself  and  her  grantor,  S. 
L.  Filson.  The  defendant  claims  that  Filson  received  a  deed 
to  the  land  about  1890,  which  he  neglected  to  put  on  record  and 
later  lost;  that  he  immediately  went  into  possession  of  the  land, 
cultivating  and  fencing  a  portion  of  it  and  inclosing  the  bal- 
ance of  it  as  a  part  of  his  pasture  land ;  that  he  raised  crops 
upon  it  every  year  and  continued  in  open  possession  until  he 
conveyed  it  to  her  in  1907 ;  and  that  during  this  time  no  one 
questioned  his  right.  The  evidence  on  behalf  of  the  plaintiff 
tended  to  show  that  it  was  the  custom  of  cattlemen  to  use 
pasture  lands  of  nonresidents;  that  Filson  used  the  land  in 
question  with  Finn's  permission,  and  that  acts  and  statements 
of  Filson  were  inconsistent  with  a  claim  of  ownership  adverse 
to  plaintiff;  and  that  he  was  not  in  continuous  possession  of 
the  land.  The  evidence  was  heard  by  the  court,  who  rehdered 
judgment  in  plaintiff's  favor,  and  the  defendants  appeal. 

The  question  presented  for  decision  on  this  appeal  is  whether 
the  general  finding  of  the  court  in  favor  of  the  plaintiff  is  sus- 
tained by  sufficient  evidence.  It  is  conceded  that  the  plaintiff 
has  the  record  title.  The  defendant  is  compelled  to  rely  on 
such  right  as  was  gained  by  Filson's  possession  of  the  land. 
The  tract  was  inclosed  in  the  big  pasture  of  Filson,  and  it  is 
shown  that  he  began  pasturing  and  using  the  land  more  than 
fifteen  years  before  this  suit  was  commenced ;  but,  a  party  can- 
not gain  title  to  the  land  of  another  by  possession  unless  it  is 
really  adverse.  The  plaintiff  claimed  and  offered  testimony 
tending  to  show  that  the  occupancy  of  the  land  by  Filson  was 
permissive  in  character,  and  that  it  was  held  in  subordination 
to  plaintiff^s  title  and  ownership.  The  testimony  in  behalf  of 
defendant,  if  it  had  been  uncontradicted,  would  have  supported 
her  claim  of  adverse  possession,  but  opposing  testimony  of  the 
plaintiff  tended  to  show  that  Filson's  possession  of  the  land 
lacked  the  essential  elements  of  adverse  possession.     Occu- 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 609 

Finn  v.  Alexander. 

pancy  in  commpn  with  the  owner  or  with  his  consent  and  in 
recognition  of  his  right  is  not  sufficient  to  constitute  adverse 
possession.  To  gain  title  to  the  land  of  another  the  possession 
must  be  open,  notorious,  exclusive,  and  hostile — a  possession 
of  such  a  nature  and  notoriety  that  the  owner  may  be  presumed 
to  know  that  the  occupant  is  claiming  a  title  inconsistent  with 
his  ovra.  (GUdehaus  v.  Whiting,  39  Kan.  706,  18  Pac.  916; 
Anderson  v.  Bumham,  52  Kan.  454,  34  Pac.  1056;  1  R.  C. 
L.  700.) 

A  possession,  however  open  and  long  continued  it  may  be, 
will  not  operate  as  a  disseizin  and  commencement  of  a  new 
title  unless  it  imports  a  denial  of  the  owner's  title  and  an  ap- 
propriation of  the  land  by  the  occupant  to  his  own  use.  There 
was  evidence  that  after  plaintiflf's  land  was  fenced  in  with 
that  of  Filson  the  latter  openly  and  tacitly  recognized  that 
plaintiff  was  the  owner  of  the  tract.  It  is  not  uncommon,  as  we 
have  seen,  for  cattlemen  to  fence  in  with  their  own  the  unused 
land  of  nonresidents,  and  they  do  this  without  any  intention 
of  acquiring  title  to  the  tracts  so  inclosed.  Filson  built  his  pas- 
ture fence  around  a  number  of  tracts  which  he  did  not  own. 
In  negotiating  a  sale  of  his  ranch  in  1905,  long  after  the  fenc- 
ing in  of  plaintiff's  tract,  he  informed  the  proposed  purchase* 
that  the  tract  in  question  belonged  to  the  plaintiff,  and  that  it 
could  be  obtained  at  a  reasonable  price.  At  that  time  he  dis- 
cussed with  the  purchaser  hoT^  soon  the  owner  of  this  land,  as 
well  as  the  owners  of  other  lands  inclosed  within  the  pasture, 
might  wish  to  occupy  and  use  it,  and  Filson  then  said  he  "could 
get  it  later  on  very  cheap."  The  purchaser  testified  that  at  that 
time  Filson  did  not  make  any  claim  to  the  ownership  of  the 
plaintiff's  land.  At  another  time  Filson  inquired  as  to  the 
price  of  the  land  in  question,  and  when  it  was  given  to  him  he 
stated  that  when  he  closed  up  a  deal  that  he  had  on  hand  he 
would  have  the  money  and  would  buy  the  tract.  While  Filson's 
brother  was  in  charge  of  his  ranch,  litigation  arose  between 
the  brother  and  one  Laird,  who  owned  a  tract  of  land  inclosed 
in  the  pasture,  over  the  destruction  of  Laird's  crops  on  his  land. 
The  plaintiff,  who  was  a  friend  of  Laird,  aided  in  the  settle- 
ment of  the  controversy,  and  it  was  then  agreed  that  if  Filson 
and  his  brother  would  fence  out  Laird's  land  they  should  have 
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permission  to  use  the  plaintiff's  land,  and  acting  upon  this 
agreement  Laird's  land  was  fenced  out.  It  appears  that  during 
this  long  period,  while  the  plaintiff's  land  was  inclosed  in  the 
pasture,  Filson  allowed  the  plaintiff  to  pay  the  taxes  on  the 
tract.  This  is  not  a  controlling  circumstance,  but  it  is  one  of 
the  means  whereby  a  claim  of  ownership  is  asserted,  and  the 
failure  to  pay  taxes  for  so  long  a  time  tends  to  weaken  a  claim 
of  ownership  by  adverse  possession.  (1  R.  C.  L.  699.)  At  one 
time  the  plaintiff  overlooked  the  payment  of  his  taxes,  and  the 
tract  was  sold  to  the  county  for  the  delinquent  taxes,  and  sub- 
sequently Filson  obtained  an  assignment  of  the  certificate. 
When  the  land  was  redeemed  Filson  accepted  the  redemption 
money  that  was  paid.  The  plaintiff  testified  that  the  first 
intimation  he  had  of  the  adverse  claim  to  the  land  was  in  1913, 
when  he  went  to  pay  his  taxes  and  found  they  had  been  paid 
by  another.  The  facts  and  circumstances  in  evidence  tend  to 
sustain  the  theory  of  the  plaintiff  and  the  decision  of  the  court. 
It  devolves  upon  one  claiming  title  by  adverse  possession  to 
clearly  make  out  his  claim.  It  has  been  said  that  "adverse 
possession  is  to  be  taken  strictly,  and  every  presumption  is  in 
favor  of  a  possession  in  subordination  to  the  rightful  owner. 
Title  by  adverse  possession,  therefore,  must  be  established  by 
clear  and  positive  proof.  It  cannot  be  made  out  by  inference." 
(1R.C.L.695.) 

There  appears  to  be  abundant  proof  to  sustain  the  finding 
of  the  court,  and  therefore  the  judgment  is  affirmed. 
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No.  21,362. 

E.  C.  Fair,  Appellee,  v.  The  Union  Traction  Company, 

Appellant. 

SYLLABUS  BY  THE  COURT. 

Automobile — Collision  with  Street  Car — Proximate  Cause — Contributory 
Negligence,  The  evidence  and  findings  considered,  and  held,  the  proxi- 
mate cause  of  a  collision  between  a  street  car  and  an  automobile  was 
the  unlawful  speed  at  which  the  automobile  was  driven,  although  at 
the  moment  of  collision  the  automobile  was  moving  at  a  lawful  rate  of 
speed.  Held  further,  the  plaintiff,  who  was  an  occupant,  but  not  the 
driver,  of  the  automobile,  was  guilty  of  negligence  which  contributed 
to  his  injury. 

Appeal  from  Montgomery  district  court ;  Joseph  W.  Hol- 
dren,  judge.    Opinion  filed  March  9,  1918.    Reversed. 

John  /.  Jones,  of  Chanute,  and  Chester  Stevens,  of  Independ- 
ence for  the  appellant. 
Thomas  E.  Wagstaff,  of  Independence,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  The  action  was  one  for  damages  for  personal  in- 
juries sustained  through  the  collision  of  one  of  the  defendant's 
street  cars  with  an  automobile  in  which  the  plaintiff  was  rid- 
ing.  The  plaintiff  recovered,  and  the  defendant  appeals. 

The  automobile  was  driven  by  a  doctor  who  was  a  friend  of 
the  plaintiff,  and  who  was  taking  the  plaintiff  to  his  home  at 
about  eleven  o'clock  at  night.  Myrtle  street  in  the  city  of  In- 
dependence extends  east  and  west.  Myrtle  street  is  crossed  by 
streets  running  north  and  south,  numbered  consecutively  from 
east  to  west.  The  plaintiff  lived  on  the  south  side  of  Myrtle 
street,  just  west  of  Thirteenth  street,  which  is  fifty  feet  wide. 
In  front  of  the  plaintiff's  home  Myrtle  street  is  forty  feet  wide. 
The  street-car  track  is  laid  in  the  center  of  Myrtle  street.  At 
Ninth  street  the  automobile,  going  west  on  the  north  side  of 
Myrtle  street,  passed  the  street  car,  which  was  westbound. 
The  automobile  proceeded  at  the  rate  of  about  twenty-five  miles 
per  hour  until  Thirteenth  street  was  reached.  The  driver  then 
commenced  to  reduce  speed  in  order  to  make  the  contemplated 
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turn  to  the  south  to  the  plaintiff's  home.  The  driver  first 
turned  to  the  right  until  near  the  north  curb  of  the  street,  and 
then  executed  a  curve  to  the  south,  going  at  the  rate  of  about 
five  miles  per  hour.  As  the  automobile  was  crossing  the  street- 
car track,  fifty-five  or  sixty  feet  west  of  Thirteenth  street,  it 
was  struck  by  the  street  car,  which  was  running  at  the  rate  of 
twenty  to  twenty-five  miles  per  hour.  The  street  car  was 
equipped  with  headlights  much  like  those  of  an  automobile,  and 
could  be  stopped  within  two  hundred  feet  when  running  at  the 
rate  of  twenty-five  miles  per  hour. 

The  cause  was  submitted  to  the  jury  on  the  plaintiff's  evi- 
dence, after  a  demurrer  to  the  evidence  had  been  overruled. 
The  plaintiff  and  the  automobile  driver  both  testified  that  the 
plaintiff  gave  the  driver  no  instructions  or  directions  with  ref- 
erence to  the  management  or  operation  of  the  automobile.  The 
plaintiff  testified  as  follows : 

"Q.  Now  the  street  car  was  moving  ofT  just  as  you  went  by  it?  A. 
Yes,  if  I  remember  rightly  it  started  up  just  as  we  went  by. 

'"Q.    Going  in  the  same  direction  that  you  did?    A.   Yes,  sir. 

"Q.  And  the  doctor  went  fast  in  order  to  keep  ahead  of  the  car?  A. 
Yes,  sir. 

"Q.  You  knew  that  that  street  car  was  following  you  right  down  the 
street?  A.  That  is  the  reason  we  were  trying  to  get  ahead  of  it  or  get 
away  from  it. 

"Q.  And  for  the  purpose  of  getting  away  from  that  car  you  drove 
fast,  as  fast  as  twenty-five  miles  an  hour?    A.  Yes. 

"Q.  You  were  perfectly  familiar  with  that  street  car  and  the  street- 
car track  and  the  street?    A.   Yes,  sir.'' 

Among  the  defenses  pleaded  were  the  contributory  negli- 
gence of  the  plaintiff  and  the  excessive  rate  of  speed  of  the 
automobile.  The  court  refused  to  instruct  the  jury  with  refer- 
.  ence  to  the  statutory  duty  to  operate  automobiles  on  city  streets 
at  a  rate  of  speed  not  in  excess  of  twelve  miles  per  hour.  With 
the  general  verdict  for  the  plaintiff,  the  jury  returned  special 
findings  of  fact,  which  follow: 

"Q.  No.  1.  How  far  east  of  the  point  of  collision  could  the  approaching 
street  car  have  been  seen  on  the  night  of  January  7,  1916,  by  one  at  or 
near  the  place  where  the  automobile  commenced  to  turn  toward  the  track? 
A.    200  feet. 

"Q.  No.  2.  Is  it  not  a  fact:  (a)  That  the  automobile  was  racing  with 
the  street  car  immediately  before  the  collision?  A.  No.  (6)  That  in 
order  to  keep  ahead  of  the  street  car,  the  automobile  was  traveling  at  the 
rate  of  about  twenty-five  miles  per  hour  from  about  the  intersection  of 
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Ninth  and  Myrtle  streets  to  about  the  intersection  of  Thirteenth  and 
Myrtle  streets?  A.  Yes.  (c)  That  the  plaintiff  knew  these  facts?  A. 
Yes. 

"Q.  No.  4.  How  far  was  the  street  car,  from  the  point  of  collision 
when  the  automobile  started  to  cross  the  street-car  track?  A.  About 
150  feet. 

"Q.  No.  5.  If  the  automobile  at  no  time  had  run  at  a  rate  of  speed  to 
exceed  twelve  miles  per  hour,  could  the  collision  have  occurred  at  the 
time,  place,  or  in  the  manner  in.  which  it  did  occur?    A.    No. 

"Q.  No.  6.  Did  the  plaintiff  or  Doctor  Alford,  at  any  time,  warn  or 
otherwise  inform  the  motorman  that  the  automobile  was  about  to  cross  the 
street-car  track?    A.    No. 

"Q.  No.  8.  After  the  automobile  crossed  Ninth  street,  did  the  plaintiff 
know  that  the  street  car  was  following  the  automobile  in  which  he  was 
riding?    A.    Yes. 

"Q.  No.  9.  If  you  find  for  the  plaintiff,  in  what  respect  do  you  find 
the  defendant,  its  agents,  servants  and  employees  negligent?  A.  Run- 
ning too  fast,  not  usin^  proper  signals." 

A  motion  for  judgment  in  favor  of  the  defendant  on  the  spe- 
cial findings  was  denied. 

Since  the  plaintiff  admitted  and  the  jury  found  the  plaintiff 
knew  the  street  car  was  following  the  automobile,  signals 
would  have  conveyed  no  information,  and  the  jury  were  not 
warranted  in  basing  their  verdict  on  failure  of  the  defendant 
to  use  proper  signals.  If  by  their  finding  relating  to  negligence 
the  jury  meant  the  defendant  was  negligent  because  the  street 
car  was  operated  at  too  great  a  rate  of  speed,  in  connection 
with  the  fact  proper  signals  were  not  given,  there  was  no  basis 
for  the  verdict.  If,  however,  the  jury  meant  the  defendant  was 
negligent  in  two  distinct  and  independent  respects — running 
too  fast  and  not  using  proper  signals — the  verdict  must  rest  on 
the  first  ground  alone.  The  only  direct  evidence  bearing  on  the 
subject  of  proper  speed  for  the  street  car  was  that  of  a  former 
employee  of  the  defendant,  who  said  cars  were  ordinarily 
operated  at  the  rate  of  twenty  to  twenty-five  miles  per  hour. 
Tliere  was  testimony  that  Myrtle  street  was  one  of  the  prin- 
cipal thoroughfares  of  the  city,  used  by  automobiles,  street 
cars,  buggies,  and  pedestrians,  but  the  extent  to  which  the 
street  was  used  late  at  night  was  not  shown,  and  there  was  no 
evidence  whatever  that  any  vehicle  besides  the  automobile  in 
which  the  plaintiff  was  riding  was  using  the  street,  or  that  any 
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person  crossed  the  street  during  the  time  the  street  car  and 
the  automobile  moved  from  Ninth  street  to  the  point  of  colli- 
sion. The  evidence  of  several  of  plaintiff's  witnesses  was  that 
the  street  was  lighted  and  a  person  could  see  all  the  way  up 
Myrtle  street  from  Thirteenth  to  Ninth.  The  jury,  therefore, 
resorted  to  some  standard  not  revealed  by  the  evidence  for  the 
finding  that  the  defendant  was  negligent  in  respect  to  the 
speed  of  the  street  car.  Granting,  however,  the  car  was 
operated  at  too  great  a  rate  of  speed,  we  have  this  result:  Two 
power-propelled  conveyances  go  forward  from  a  point  on  the 
same  street,  at  the  same  time,  in  the  same  direction,  at  the 
same  general  rate  of  speed,  and  under  the  same  conditions,  ex- 
cept that  one  is  confined  to  a  fixed  course  while  the  other  has  a 
choice  of  courses  and  can  be  stopped  more  quickly.  The  one 
having  greater  freedom  of  movement  turns  in  front  of  the 
other,  and  they  collide.  The  street  car  is  negligently  used.  The 
automobile  is  not.  Manifestly  there  is  something  wrong  with 
a  verdict  announcing  such  a  conclusion. 

The  court  is  of  the  opinion  the  unlawful  speed  of  the  auto- 
mobile directly  and  proximately  contributed  to  the  collision. 
The  admitted  purpose  of  the  plaintiff  was  to  reach  his  home  on 
the  south  side  of  Myrtle  street,  beyond  Thirteenth.  The  proper 
route  was  taken.  To  make  the  required  turn  across  the  street- 
car track  to  the  plaintiff's  home  it  was  necessary  to  reduce  the 
speed  of  the  automobile.  The  speed  was  reduced  to  five  miles 
per  hour,  and  at  the  moment  of  the  collision  the  automobile  was 
not  violating  the  statute.  The  statute  fixes  the  maximum  rate 
of  speed  for  country  roads  as  well  as  for  city  streets.  If  an 
automobile  driver  going  to  town  should  violate  the  statute  sev- 
eral times  on  level  stretches  of  good  road,  but  on  reaching  the 
city  limits  should  observe  the  law,  and  after  driving  several 
blocks  should  collide  with  a  street  icar,  his  fast  driving  would 
bear  no  causal  relation  to  the  final  event.  The  meeting  of  the 
automobile  and  the  street  car  would  be  a  mere  fortuity.  In  this 
instance  the  causal  connection  is  quite  manifest.  The  finding 
of  the  jury  that  the  automobile  was  not  racing  with  the  street 
car  immediately  before  the  collision  is  technically  correct.  The 
contest  of  speed  ended  a  few  seconds  before  the  collision,  when 
the  automobile  reached  the  point  where  it  was  obliged  to  slow 
down.    All  that  high  speed  could  accomplish  was  accomplished. 


Digitized  by  VjOOQIC 


Vol.  102.  JANUARY  TERM,  1918.  615 


Fair  v.  Traction  Co. 
"« • — — 


But  for  the  distance  of  four  blocks  the  automobile  maintained 
twice  the  lawful  rate  of  speed,  for  the  purpose  of  keeping  ahead 
of  the  street  car,  which  is  racing.  The  ultimate  goal  was  the 
plaintiff's  home,  and  slackening  speed  to  make  the  turn  across 
the  track  was  merely  a  method  of  reaping  the  reward  of  the 
unlawful  conduct.  The  jury  properly  found  that  the  collision 
could  not  have  occurred  if  the  automobUe  had  been  operated  at 
lawful  speed,  and  the  violation  of  the  statute  was  a  contribut- 
ing cause  of  the  collision. 

While  the  driver  of  the  automobile  was  a  doctor,  he  was 
not  answering  an  emergency  call  demanding  excessive  speed. 
(Gen.  Stat.  1915,  §  506.)  He  was  taking  the  plaintiff  home. 
Although  the  drive  was  made  for  the  plaintiff's  convenience 
and  benefit,  it  may  be  conceded  the  plaintiff  was  merely  the 
driver's  guest.  To  accomplish  the  desired  end  a  flagrant  viola- 
tion of  a  statute  enacted  for  the  public  safety  was  persisted  in 
for  a  long  distance  down  Myrtle  street.  By  the  frank  admis- 
sions contained  in  the  plaintiff's  testimony  printed  above,  he 
identified  himself  with  the  unlawful  enterprise.  He  approved 
it,  consented  to  it,  and  participated  in  it.  He  said,  "that  is 
the  reason  we  were  trying  to  get  ahead  of  it."  Consequently, 
he  was  personally  negligent,  within  the  principles  stated  in  the 
case  of  Anthony  v.  Kiefner,  96  Kan.  194,  200,  201,  150  Pac. 
524. 

The  plaintiff  and  the  automobile  driver  both  testified  that  be- 
fore the  turn  was  made  they  looked  back  and  saw  no  street  car. 
They  described  the  conditions  and  related  what  they  did.  The 
jury  found,  however,  that  the  street  car  could  have  been  seen 
for  a  distance  of  200  feet  when  the  automobile  commenced  to 
turn  toward  the  track,  that  the  street  car  was  150  feet  away 
when  the  automobile  started  to  cross  the  track,  and  that  the 
plaintiff  knew  the  street  car  was  following  the  automobile. 
The  plaintiff  had  been  identified  with  a  violation  of  the  speed 
law,  the  consequences  of  which  were  to  be  estimated  and  met. 
Under  these  circumstances  the  plaintiff  was  chargeable  with 
what  he  could  have  seen  when  leaving  a  place  of  safety  for  a 
place  of  danger,  and  judgment  should  have  been  rendered  for 
the  defendant  on  the  special  findings  of  the  jury. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  with  direction  to  enter  judgment  for  the  de- 
fendant, r^         T 
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No.  21,868. 

M.  S.  Gillidett,  Appellee,  v.  James  H.  Hayden,  Appellant 

SYLLABUS  BY  THE  COURT. 

Contract — Sale  of  Land — Interest  an  Payments — Title,  A  contract  for 
the  sale  of  land  provided  that  the  buyer  should  pay  interest  at  seven 
per  cent  on  the  agreed  price  from  the  date  the  title  was  approved ;  it 
also  contained  a  provision  that  he  should  pay  the  interest  on  an  exist- 
ing mortgage  on  the  land  for  $4,000,  bearing  eight  per  cent,  until  the 
date  named  for  the  payment  of  $5,000  on  the  purchase  price;  in  an 
action  in  which  the  sole  controversy  was  as  to  the  date  when,  by  the 
approval  of  the  title,  the  buyer  became  liable  for  interest,  held,  that 
the  existence  of  such  mortgage  could  not  be  regarded  as  an  obstacle 
to  the  approval  of  the  title,  at  least  where  by  oral  evidence  an  under- 
standing was  shown  to  the  effect  that  the  mortgage  was  to  be  satisfied 
out  of  the  $5,000  payment. 

Appeal  from  Meade  district  court;  Littleton  M.  Day, 
judge.    Opinion  filed  March  9,  1918.    Afibmed. 

Frank  S.  StMivan,  of  Meade,  for  the  appellant. 
H.  Llewelyn  Jones,  of  Meade,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  On  March  4,  1915,  a  written  contract  was  en- 
tered into  for  the  sale  of  land  by  M.  S.  Gillidett  to  James  H. 
Hayden.  It  provided  for  the  payment  of  $1,100  down  and 
$5,000  on  August  1, 1915,  and  for  the  giving  of  a  mortgage  for 
the  balance  of  $14,000,  with  interest  at  seven  per  cent  from 
the  date  titles  were  approved.  The  deal  was  carried  out,  but 
in  the  settlement  interest  was  computed  only  from  August  1, 
1915.  Gillidett  brought  an  action  against  Hayden  alleging  that 
the  title  had  been  approved  on  March  6,  and  asking  for  interest 
from  that  date  to  August  1,  amounting  to  $392.  The  plaintiff 
recovered,  and  the  defendant  appeals. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defendant 
demurred.  The  demurrer  was  overruled,  but  the  plaintiff  asked 
leave  to  introduce  further  evidence.  The  request  was  granted, 
and  more  evidence  was  given.  The  demurrer  was  then  re- 
newed, and  again  overruled.  The  defendant  assigns  error  upon 
each  of  these  rulings.    The  reopening  of  the  case  was  within 
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the  discretion  of  the  trial  court,  and  the  only  substantial  ques- 
tions involved  are  whether  incompetent  evidence  was  admitted, 
and  whether  the  evidence  was  sufficient  to  support  a  finding 
that  the  title  was  approve^  on  March  6. 

On  that  date  the  attorney  who  made  the  examination  for  the 
defendant  reported  that  the  title  was  good  and  marketable,  sub- 
ject to  a  mortgage  for  $4,000.  He  added  that  if  any  improve- 
ments had  been  made  within  four  months,  proof  should  be  fur- 
nished that  the  labor  and  material  had  been  paid  for,  and  that 
if  the  land  was  occupied  by  any  one  other  than  the  plaintiff,  ^ 
inquiry  should  be  made  as  to  the  claims  of  the  occupant.  In 
other  words,  the  effect  of  the  report  was  that  the  record  title 
was  clear  (subject  to  the  mortgage),  but  that  grounds  for  me- 
chanics' liens  might  exist  without  a  lien  statement  having  been 
filed,  if  improvements  had  been  made  within  four  months,  and 
that  a  claim  under  an  unrecorded  instrument  might  be  good  if 
made  by  some  one  in  possession.  There  is  no  suggestion  that 
any  such  improvements  were  made,  or  that  any  one  else  was  in 
possession,  and  these  matters  did  not  involve  any  delay  in  pass- 
ing on  the  title,  and  apparently  are  not  relied  upon  as  having 
had  that  effect.  But  the  mortgage  referred  to  was  not  released 
until  the  $5,000  was  paid,  in  August,  being  satisfied  out  of  that 
payment.  The  defendant  maintains  that  the  title  was  not 
cleared  and  was  not  approved  until  the  mortgage  was  dis- 
charged,  and  that  he  should  not  be  required  to  pay  interest 
until  that  time. 

The  plaintiff  contends  that  within  the  meaning  of  the  con- 
tract the  title  was  to  be  regarded  as  approved  when  he  had 
shown  to  the  satisfaction  of  the  defendant  his  ability  to  per- 
form his  contract;  that  the  existence  of  a  mortgage  for  a  less 
amount  than  the  pajrment  to  be  made  in  August  did  not  pre- 
vent the  approval  of  the  title ;  and  that  if  there  would  other- 
wise have  been  any  doubt  about  this  proposition,  it  was  put  at 
rest  by  the  fact  (to  which  he  testified)  that  there  had  been  an 
understanding  between  the  parties  that  the  mortgage  was  to 
be  paid  out  of  the  $5,000  installment  due  in  August.  The  de- 
fendant insists  that  *he  plaintiff's  testimony  regarding  this 
understanding  was  incompetent,  because  it  was  hearsay,  being 
based  on  what  others  had  told  the  witness.  When  the  evidence 
was  offered  it  was  objected  to  only  on  the  ground  that  it  tended 
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to  vary  the  written  agreement.  On  cross-examination  it  was 
developed  that  most  of  the  plaintiff's  information  on  the  sub- 
ject was  derived  from  what  his  own  agents  had  told  him,  but 
it  was  not  made  clear  that  he  was  entirely  without  direct 
knowledge  concerning  it. 

The  written  contract  contained  a  paragraph  reading  as  fol- 
lows: 

''Said  first  party  [the  plaintiff]  is  to  furnish  within  a  reasonable  time 
an  abstract  of  title  certified  to  date  by  a  bonded  abstracter,  showing  a 
good  and  merchantable  title  to  the  said  premises,  clear  of  all  incum- 
brances or  liens  except.  It  is  also  agreed  that  said  purchaser  is  to  pay 
the  interest  on  a  certain  $4,000  mortgage  now  on  said  land  from  date  of 
contract  to  the  date  the  $5,000  payment  is  made  at  8  per  cent." 

The  provision  that  until  the  time  arrived  for  the  payment  of 
the  $5,000  installment  the  purchaser  should  pay  interest  on  the 
$4,000  mortgage  at  8  per  cent — ^that  being  the  rate  borne  by 
the  mortgage  debt — seems  inconsistent  with  the  idea  that  the 
existence  of  the  mortgage  could  constitute  an  obstacle  to  the 
approval  of  the  title.  It  plainly  suggests  an  expectation  of  the 
parties  that  the  mortgage  should  be  satisfied  out  of  the  $5,000 
payment.  If  it  does  not  in  itself  amount  to  an  agreement  to 
that  effect,  it  forms  a  basis  for  the  admission  of  oral  evidence 
to  show  that  such  was  the  understanding  of  the  parties.  We 
therefore  think  that  there  was  no  error  in  the  admission  of 
the  testimony  referred  to,  and  that  the  evidence  is  sufficient  to 
support  the  decision. 

The  judgment  is  affirmed. 
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No.   21,131. 

Robert  C.  Postlethwaite,  as  Administrator,  etc.,  Appellee, 
V.  Frank  P.  Edson  and  Jessie  L.  McCabe,  Appellants. 

OPINION  ON  REHEARING. 

SYLLABUS  BY  THE  COURT. 

1.  Will — Not  a  Conveyance  or  Alienation  of  Real  Estate,  Rule  followed 
that  a  will  is  not  a  conveyance  or  an  alienation  of  the  real  estate 
described  therein. 

2.  Same — Devise  of  Homestead — Rights  of  General  Creditors,  "Cred- 
itors/' as  the  expression  is  used  in  section  11752  of  the  General  Statutes 
of  1916  concerning  wills,  means  and  includes  general  creditors. 

Appeal  from  Shawnee  district  court,  division  No.  2 ;  George 
H.  Whitcomb,  judge.  Opinion  on  rehearing  filed  March  9, 
1918.  Former  opinion  adhered  to.  (For  original  opinion  see 
ante,  p.  104.) 

Eugene  S.  Quinton,  of  Topeka,  for  the  appellants. 
T.  F.  Garver,  and  R,  D.  Garver,  both  of  Topeka,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

West.  J. :  A  rehearing  was  granted  on  the  homestead  ques- 
tion only,  and  for  the  third  time  this  controversy  has  received 
somewhat  unusual  attention.  (Postlethwaite  v.  Edson,  98  Kan. 
444, 155  Pac.  802 ;  Id.  102  Kan.  104.) 

The  right  to  will  away  real  estate  is  not  inherent,  but  is 
purely  a  creature  of  legislation.  The  legislature  may  give,  and 
the  legislature  may  take  away. 

*^The  legislature  has  plenary  power  to  withhold  or  grant  the  right, 
and,  if  it  grants  it,  may  make  its  exercise  subject  to  such  regulations  and 
requirements  as  it  pleases."    (40  Cyc.  997.) 

When  this  matter  was  attended  to  in  this  state,  it  was  en- 
acted that  one  may  give  and  devise  property  by  will,  "subject 
nevertheless  to  the  rights  of  creditors  and  to  the  provisions  of 
this  act.''  (Gen.  Stat.  1915,  §  11752.)  This  is  aU  the  power 
that  has  ever  been  given.  The  legislature  has  not  added,  and 
the  courts  cannot  add,  thereto. 

Section  9  of  article  15  of  the  constitution  sets  apart  certain 
property  as  a  homestead  which  ''shall  not  be  alienate^  without 
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the  joint  consent  of  the  husband  and  wife,  when  that  relation 
exists.  .  .  ."  Section  8  of  the  descents  and  distributions  act 
(Gen.  Stat.  1915,  §  3831)  sets  apart  one-half  in  value  of  the 
husband's  estate  of  which  the  wife  has  made  "no  conveyance.*' 
In  Comstock  v.  Adams,  23  Kan.  513,  the  sole  question  for  con- 
sideration, as  expressly  stated  in  the  opinion,  was  whether  a 
will  is  a  conveyance  under  the  section  last  referred  to,  and  after 
painstaking  consideration  the  court  unanimously  held  that  it 
is  not. 

In  Vining  v.  WiUis,  40  Kan.  609,  20  Pac.  232,  the  point  was 
whether  a  wiU  is  an  alienation  under  the  section  of  the  consti- 
tution referred  to,  and  after  a  stiU  more  elaborate  discussion  it 
was  unanimously  held  that  it  is  not,  and  Comstock  v.  Adxims 
was  followed  with  approval.  In  Barbe  v,  Hyatt,  50  Kan.  86,  31 
Pac.  694,  these  two  decisions  were  referred  to  and  reaflbmed. 
The  first  of  these  was  rendered  in  1880,  the  second  in  1889,  and 
the  third  in  1892,  and  in  all  these  years  neither  the  people,  the 
legislature,  nor  tiie  courts  have  sought  to  change  the  rule  of 
property  thus  embedded  in  the  judicial  system  of  this  state. 
While  loose  expressions  touching  wills  may  be  found,  in  no 
instance  has  this  court  decided  anji;hing  to  impair  the  force 
of  this  rule. 

In  Martindale  v.  Smith,  31  Kan.  270,  1  Pac.  569,  it  was  said 
(p.  273)  that  when  death  occurs  the  title  to  the  property  of  the 
person  dying  must  be  transferred  to  some  person,  that  it  can- 
not remain  in  the  deceased,  and  the  will  simply  designates 
where  the  title  shall  go. 

In  Vining  v.  Willis,  40  Kan.  609, 20  Pac.  232,  it  was  said  that 
a  will  never  divests  the  owner  of  his  property ;  that  when  the 
testator  dies  the  devisee  mentioned  in  the  will  takes  the  prop- 
erty by  virtue  of  the  statutes. 

"It  would  not  be  the  will,  however,  but  death  that  would  take  the  prop- 
erty from  the  testator;  and  it  would  be  death,  the  statutes,  and  the  will, 
all  operating  together,  that  would  confer  the  property  upon  the  devisee." 
(p. '611.) 

Also, 

"It  is  not  the  will  alone,  however,  that  determines  where  the  title  shall 
go,  for  the  will  operating  alone  would  be  powerless.  It  is  the  will,  and 
death,  and  the  statutes,  operating  together,  that  determine  where  the 
property  shall  go.  Indeed,  it  is  the  statutes  which  give  force  and  efficacy 
to  all."    (p.  612.) 
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After  going  over  the  matter  again  at  length  it  was  said : 

"We  think  it  appears  from  the  statutes  and  from  the  decisions  of  the 
supreme  court,  that  the  legislature,  the  governor,  and  the  supreme  c<>urt,' 
have  always  been  of  the  opinion  that  the  aforesaid  constitutional  pro- 
vision has  nothing  to  do  with  the  question  as  to  where  the  title  to  real 
estate,  occupied  as  a  homestead,  shall  go  after  the  death  of  the  owner 
of  such  real  estate.  It  is  evident  that  it  has  always  been  their  opinion' 
that  the  word  'alienated'  as  used  in  said  provision  means  only  a  pass- 
ing of  some  estate,  title  or  interest  in  the  homestead  from  the  owner 
during  his  lifetime^  and  that  it  has  no  reference  whatever  to  where  his 
title  or  interest  shall  go  after  his  death.  These  statutes  and  decisions  v 
have  all  the  force  and  effect  of  a  contemporaneous  exposition  of  the  true 
intent  and  meaning  of  this  constitutional  provision."    (p.  620.) 

A  homestead  always  contemplates  a  place  for  the  residence 
of  a  family,  and  its  character  as  exempt  property  is  derived 
only  from  the  fact  of  such  occupancy.  In  Cross  v,  Benson, 
68  Kan.  495,  75  Pac.  558,  the  doctrine  of  family  was  expanded 
and  applied  to  the  case  of  a  widow  occupying  the  homestead 
after  the  death  of  her  husband.  This  was  carried  still  fur- 
ther in  Weaver  v.  Bank,  76  Kan.  540,  94  Pac.  273,  holding 
that  the  homestead  right  may  persist  in  the  survivor  without 
regard  to  which  held  the  legal  title  or  the  time  when  the 
indebtedness  to  pay  which  it  was  sought  to  be  sold  was 
incurred.  Another  modification  was  made  in  Towle  v.  Towle, 
81  Kan.  675,  107  Pac.  228,  two  members  of  the  court  dissent- 
ing, wherein  it  was  decided  that  a  sale  in  partition  is  not  a 
forced  sale,  and  that  distribution  of  the  homestead  may  be 
had  by  the  adult  children  while  it  is  still  occupied  by  the  widow. 

It  is  now  argued  that  another  enlargement  should  be  made, 
and  that  the  property  in  this  case,  not  claimed  to  have  been  oc- 
cupied by  the  present  owners  as  a  homestead,  should  be  deemed 
exempt  from  the  debt  sought  to  be  enforced  against  it.  Of 
course  this  means  a  reversal  of  the  decisions  referred  to  and  the 
establishment  of  the  contrary  rule.  It  is  «irgued  that  creditors 
should  be  construed  to  mean  those  holding  claims  which  could 
in  the  lifetime  of  the  testator  be  enforced  against  the  property. 
In  other  words,  that  the  power  to  devise  given  by  the  legisla- 
ture does  not  mean  subject  to  the  rights  of  creditors  generally, 
or  general  creditors,  which  would  be  its  natural  meaning,  but 
subject  only  to  the  rights  of  what  might  be  called  actual  or 
potential  lien  holders,  such  as  materialmen  or  those  holding 
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claims  for  the  purchase  price.  But  the  same  legislature  which 
thus  restricted  the  making  of  wills  enacted  that  the  homestead 
should  not  be  exempt  from  sale  for  taxes,  improvements,  pur- 
chase price,  or  liens  given  by  consent  of  both  husband  and  wife. 
Hence,  creditors  other  than  these  must  have  been  meant  when 
using  the  phrase,  "subject  ...  to  the  rights  of  the  cred- 
itors." Of  course  the  phrase  does  not  mean  creditors  whose 
eyes  could  not  be  turned  toward  the  homestead,  for  all  under- 
stand a  homestead  to  be  exempt  from  the  claims  of  general 
creditors. 

The  phrase  "subject  ...  to  the  rights  of  creditors" 
must,  according  to  the  act  on  statutory  construction,  be  con- 
strued according  to  the  context  "and  the  approved  usage  of  the 
language."  (Gen.  Stat.  1915,  §  10973,  subdiv.  2.)  If  only 
actual  or  potential  lien  holders  were  intended  there  was  no  oc- 
casion to  use  this  language  at  all,  because  they  were  already 
protected  by  the  constitution  and  the  statute  as  above  shown. 
Hence,  the  argument  that  only  creditors  who  could  have  looked 
to  the  homestead  in  the  life  of  the  intestate  were  intended,  falls 
to  the  ground.  In  Monroe  v.  May,  Weil  &  Co.,  9  Kan.  466,  Mr. 
Justice  Brewer,  in  speaking  of  the  homestead  right,  said : 

"A  man  may  sell  his  homestead,  and  give  good  title,  no  matter  how 
many  judgments  may  be  standing  against  him."     (p.  476.) 

Again, 

"Nor  is  there  anything  in  the  transaction  of  which  creditors  can  com- 
plain, or  upon  which  they  can  base  any  equity.  ...  If  placing  the 
title  in  the  wife's  name  had  removed  so  much  property  from  the  reach  of 
their  claims,  it  might  have  given  them  some  pretense  for  insisting  that  no 
more  property  should  be  thus  removed.  But  where  the  homestead  is  alike 
exempt,  whether  in  the  husband's  or  wife's  name,  we  fail  to  see  why  plac- 
ing it  in  the  wife's  name  gives  the  creditors  a  right  to  call  that  a  gift 
which  the  parties  made  a  payment."   (p.  476.)" 

It  is  quite  manifest  that  in  this  discussion  general  creditors 
were  the  ones  referred  to.  In  Colby  v,  Crocker,  17  Kan.  527, 
the  plaintiff,  who  had  loaned  the  owner  $800  for  which  he  had 
no  security,  sought  to  require  a  mortgagee  to  first  exhaust  the 
homestead  property.    It  was  said : 

"The  homestead-exemption  laws  provide  in  effect  that  the  homestead 
shall  be  exempt  from  all  debts  except  for  purchase-money,  taxes,  im- 
provements, and  liens  given  by  the  consent  of  both  husband  and  wife. 
Now  the  plaintiff's  claim  does  not  fall  within  any  of  these  exceptions." 
(p.  531.) 
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He,  therefore,  must  have  been  a  general  creditor  like  the 
plaintiff  in  the  case  before  us.  In  La  Rue  v.  Gilbert,  18  Kan. 
220,  a  judgment  was  obtained  against  a  homestead  owner 
whose  family  continued  to  occupy  after  his  death.  The  holder 
sought  to  require  the  mortgagee  of  the  homestead  and  other 
real  estate  to  exhaust  the  homestead  property  first.  This  was 
refused.    Mr.  Justice  Brewer  said : 

"In  griving  a  mortgage  on  the  homestead,  the  debtor  waives  this  home- 
stead right,  but  only  to  the  mortgagee,  and  does  not  thereby  open  the  door 
to  other  creditors,  or  increase  their  equities."    (p.  222.) 

In  Hixon  v.  George,  18  Kan.  253,  in  discussing  the  claims  of 
creditors  who  questioned  the  right  of  a  husband  to  purchase 
land  with  his  own  money  and  put  it  in  his  wife's  name  and 
hold  it  as  a  homestead,  it  was  declared  that — 

"It  would  have  made  no  difference  if  the  title  to  the  property  had 
been  taken  in  George's  name,  and  not  in  his  wife's  name*  In  either 
case,  the  property  would  have  been  exempt  from  the  claims  of  any 
general  creditor  of  either  George  or  his  wife."     (p.  258.) 

In  Sproul  V.  Atchison  National  Bank,  22  Kan.  336,  the  court 
held: 

''It  is  not  illegal  or  fraudulent  to  hold  property  in  a  homestead  ex- 
empt from  the  claims  of  general  creditors;  and  the  right  of  the  home- 
stead occupants  to  so  hold  such  property  is  paramount  to  any  right  of 
any  general  creditor."     (Syl.  112.) 

In  Long  Brothers  v.  Murphy,  27  Kah.  375,  it  was  held  that 
an  insolvent  debtor  having  creditors  pressing  for  the  payment 
of  their  claims  could  not  take  goods  purchased  upon  credit 
and  exchange  them  for  real  estate,  and  hold  it  as  a  home- 
stead against  such  existing  creditors. 

Henderson  v.  Stetter,  31  Kan.  56,  2  Pac.  849;  Stratton, 
Adm'r,  v.  McCandliss,  32  Kan.  512,  4  Pac.  1018 ;  Frick  Co.  v. 
Ketels,  42  Kan.  527,  22  Pac.  580 ;  Loan  Association  v.  Watson, 
45  Kan.  132,  25  Pac.  586;  Wilson  v.  Taylor,  49  Kan.  774,  31 
Pac.  697;  Battey  v.  Barker,  62  Kan.  517,  64  Pac.  79;  Cross  v. 
Benson,  68  Kan.  495,  75  Pac.  558 ;  Hopper  v.  Arnold,  74  Kan. 
250,  86  Pac.  469;  Saunn  v.  Osbom,  87  Kan.  828, 126  Pac.  1074; 
Rose  V.  Bank,  95  Kan.  331,  148  Pac.  745;  King  v.  Wilson,  95 
Kan.  390,  148  Pac.  752;  MUberger  v.  Veselsky,  97  Kan.  433, 
155  Pac.  957 ;  Scott  v.  Rodgers,  97  Kan.  438,  155  Pac.  961 ; 
Fredenhagen  v.  Nichols  &  Shepard  Co.,  99  Kan.  113,  160  Pac. 
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997;  and  Walz  v.  Keller,  102  Kan.  124,  169  Pac.  196,  all  in- 
volved controversies  between  homestead  claimants  and  general 
creditors,  and  no  distinction  can  be  found  between  those 
which  did  and  those  which  did  not  involve  wills. 

In  King  v.  WUsoriy  95  Kan.  390,  148  Pac.  752,  this  is  found: 

''Was  it  necessary  for  the  plaintiff  to  allege  that  the  former  judg- 
ment was  not  for  an  obligation  contracted  for  the  purchase  of  the 
premises,  or  for  the  erection  of  any  improvements  thereon?  In  suits 
'for  the  protection  of  the  homestead  right  it  is  not  necessary  to  allege 
that  the  debt  sought  to  be  enforced  against  the  property  is  not  embraced 
within  any  of  the  exceptions."     (p.  393.) 

In  Cross  v.  Benson,  68  Kan.  495,  the  following  is  found : 

"And  since  the  lots  in  question  were  continually  impressed  with  the 
homestead  interest  of  Sue  S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  his  death  and  during  the  following  years  until  her  own 
demise,  creditors  enjoyed  no  rights  to  which  such  lots  were  subject  or  to 
which  the  making  of  a  will  was  subject."   (p.  506.) 

There  can  be  no  question  that  in  this  expression  general 
creditors  were  meant. 

The  trouble  is  that  we  have  no  homestead  in  this  case^ — 
simply  some  real  estate  which  ceased  to  be  a  homestead  when 
it  ceased  to  be  occupied  as  such. 

''The  homestead  interest  is  not  an  estate  in  land.  .  .  .  It  is  an 
exemption  of  land  under  stated  conditions.  If  the  conditions  do  not  exist, 
or  having  once  existed  are  at  an  end,  the  exemption  ceases.^  {EUinger 
V.  Thomas,  64  Kan.  180,  186,  67  Pac.  529.) 

If  the  homestead  had  at  any  time  been  abandoned  by  the 
widow  of  the  judgment  debtor,  while  such  judgment  was  kept 
alive,  it  would  at  once  have  become  subject  to  proper  process 
for  its  payment.  Had  the  makers  of  the  will  died  intestate 
leaving  no  family  in  possession,  the  property  would  likewise 
have  become  subject  to  the  rights  of  the  judgment  holder. 
The  fact  that  the  will  designated  to  whom  it  should  go  is  now 
sought  to  be  exaggerated  into  a  continued  exemption  in  the 
hands  of  the  devisees. 

There  is  no  potentiality  in  the  oft  used  and  frequently 
abused  expression  that  the  eye  of  the  creditor  need  never  be 
turned  towards  the  homestead,  to  justify  a  holding  that  prop- 
erty continues  to  be  a  homestead  after  it  ceases  to  be  one. 

But  it  is  argued  that  the  will  and  the  death  and  the  statute 
together  vested  the  title  in  the  defendants.     It  certainly  cannot 
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be  said  that  the  death  conveyed  any  property  to  any  one,  it 
simply  removed  the  present  owner  from  this  life.  Indeed,, 
counsel  himself  says  in  his  brief  that  "Death  transfers  noth- 
ing." It  was  long  since  settled  law  that  the  will  did  not  and 
could  not  convey  or  alienate  the  land.  The  statute  directed 
that  it  should  go  according  to  the  desire  expressed  in  the 
will— but  only  after  probate— (Gen.  Stat.  1915,  §  11784),  and 
while  these  three  insufficient  causes  may  when  combined  pro- 
duce the  effect  of  a  conveyance — which  neither  could  do 
alone — there  is  nothing  in  the  situation  to  give  the  will  a 
potency  not  accorded  to  it  by  the  statute. 

While  the  eye  of  the  creditor  need  never  be  turned  toward 
the  homestead  of  the  debtor,  this  situation  continues  only  so 
long  as  it  is  a  homestead.  The  only  reason  possible  to  be  ad- 
vanced for  having  a  homestead  provision  is  the  protection  of 
the  family,  and  when,  under  our  recent  decisions,  no  member 
of  the  family  continues  to  occupy  it  the  homestead  character 
ipso  facto  ceases.  When  the  survivor  in  this  case  departed 
this  life,  no  one  was  left  in  possession  claiming  or  who  could 
claim  any  sort  of  homestead  rights.  The  devisees  took  by 
force  of  the  statute,  which  compelled  them  to  take  subject  to 
the  rights  of  creditors  who,  having  kept  their  judgment  alive, 
had  a  right  to  look  at  this  property  as  soon  as  it  ceased  to  be 
a  homestead,  which  it  did  upon  the  death  of  the  survivor. 

While  the  testators  might  during  their  occupancy  of  the 
homestead  have  conveyed  it  away  by  deed,  and  while  Ihe 
creditors  might  not  be  able  to  show  that  they  were  in  any  wise 
defrauded  thereby,  this  was  not  done.  It  could  have  been  done 
regardless  of  this  will  or  any  other  will  that  might  have  been 
drawn,  but  is  was  not  done.  Instead  of  conveying  the  prop- 
erty away,  the  owners  and  occupiers  chose  to  exercise  their 
rights  to  designate  where  and  how  it  should  go  at  their 
death — only  this  and  nothing  more. 

It  is  said  that  death  is  not  an  abandonment.  Very  well, 
but  suppose  the  devisors  had  died  simultaneously  while  in 
possession,  whose  homestead  would  it  have  been?  It  is  not 
claimed  to  be  the  homestead  of  any  one  now,  and  it  is  not. 
The  theory  is  advanced  that  by  some  sort  of  inherent  efficacy 
the  will  carried  over  the  exemption  or  the  exempt  quality  of 
the  land  to  the  devisees.     Why?    Because  a  deed  would  have 
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done  so,  forsooth.  But  a  deed  would  have  evidenced  a  present 
and  complete  divestiture  and  investiture  of  title.  A  will  is 
powerless  to  do  this.  Being  a  mere  creature  of  statute,  it 
can,  at  the  utmost,  result  in  designating  the  beneficiary,  sub- 
ject to  the  rights  of  the  creditors  of  the  devisor.  Had  this 
will  expressly  provided  that  it  was  made  subject  to  the  rights 
of  the  devisor's  creditors,  it  would  simply  have  contained 
what  the  statute  writes  into  every  will  as  effectually  as  if 
inserted  by  the  maker  himself. 

''Legatees  succeed  to  the  estate  of  the  testator  as  beneficiaries  and 
objects  of  his  bounty,  and  have  no  rights  or  equities  whatever  as 
against  creditors  whose  debts  existed  in  the  testator's  lifetime,  and  this 
applies  even  to  a  legacy  based  on  a  valuable  consideration.  It  has  even 
been  considered  that  the  creditors  have  a  lien  on  property  which  the 
testator  has  specifically  devised  or  bequeathed  by  his  will."  (40  Cyc. 
2060.) 

The  statute  has  not  said  that  the  owner  of  a  homestead  may 
not  convey  it  away  by  deed.  This  he  may  do,  and,  unless  he 
thereby  works  a  fraud  upon  his  creditors,  this  right  is  in  no 
wise  impaired,  but  the  statute  has,  in  effect,  said  that  he  may 
not  will  his  homestead  away  without  preserving  the  rights  of 
his  creditors. 

There  is  no  possible  reason  in  justice  or  equity  why  one 
should  prefer  a  relative  or  a  stranger  who  already  has  a 
homestead,  and  who  owes  him  nothing,  to  a  creditor  who  may 
have  furnished  him  the  very  means  of  subsistence  for  years 
without  return. 

The  answer  to  the  contention  that  if  a  deed  cannot  defraud 
creditors  a  will  cannot,  is  that  the  one  is  an  inherently  free 
act  and  the  other  a  matter  restricted  and  limited  by  law,  whose 
limits  cannot  be  passed  without  violating  the  law  itself. 

The  point  in  Cross  v.  Benson,  supra,  was  that,  although  the 
widow  took  under  the  will,  subject  to  the  rights  of  creditors, 
she  could  not  be  ousted  of  her  occupancy  so  long  as  it  con- 
tinued, because  such  occupancy  was  paramount  to  her  rights 
as  devisee. 

When  the  constitution  was  framed  and  adopted  the  coun- 
try was  new  and  land  was  of  small  value,  but  160  acres  of 
land  and  the  improvements  thereon  in  many  cases  now  amount 
to  a  fortune  of  many  thousands  of  dollars.     If  one  owning  such 
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a  homestead  now  can,  by  being  the  beneficiary  in  the  will  of 
another  homestead,  hold  such  other  property  free  from  the 
debts  of  the  testator,  then  it  would  seem,  indeed,  that  the  effect 
if  not  the  object  of  the  exemption  law  is  not  to  protect  the 
family,  but  to  defeat  debts. 

The  former  decision  and  opinion  are  adhered  to. 

Porter,  J.  (dissenting) :  A  rehearing  was  granted  on  the 
homestead  question  only,  and  the  sole  question  is  whether 
under  the  will  the  property  occupied  by  the  testators  in 
their  lifetime  as  a  homestead  passed  to  the  devisees  free 
from  the  debts  of  Willis  Edson.  The  question  now  under  con- 
sideration has  never  been  squarely  before  this  court,  and  we 
are  confronted  at  the  outset  with  the  established  proposition  of 
law  that  the  owner  may  sell  and  convey  the  homestead — ^may 
even  make  a  transfer  of  the  same  with  the  avowed  purpose  of 
defeating  his  creditors,  and  such  sale,  conveyance  or  transfer 
will  not  render  the  property  liable  for  his  debts.  In  other 
words,  it  is  absolutely  exempt.  The  constitutional  provision 
reads: 

'*A  homestead  .  .  .  shall  be  exempted  from  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  joint  consent  of 
the  husband  and  wife,  when  that  relation  exists.  ..."  (Art.  15, 
§9.) 

In  Monroe  v.  May,  Weil  &  Co.,  9  Kan.  466,  it  was  said : 

*'The  homestead  is  something  toward  which  the  eye  of  the  creditor 
need  never  be  turned.  It  is  an  element  which  may  never  enter  into  his 
calculations  in  his  efforts  to  collect  his  debt.  He  may  as  well  ignore 
that  as  he  does  now  (except  in  cases  of  fraud)  the  body  of  the  debtor.'* 
(p.  476.) 

First,  it  is  insisted  the  main  question  involved  is  no  longer 
an  open  one  in  this  state,  for  the  reason  that  in  a  number  of 
well-considered  cases  it  has  been  held  that  a  will  is  neither  a 
''conveyance**  as  referred  to  in  the  statute,  nor  an  ''alienation" 
within  the  meaning  of  that  word  as  used  in  the  homestead 
clause  of  the  constitution.  Second,  it  is  insisted  that  under 
the  statute  of  wills  the  devisees  in  any  will  take  the  property 
"subject  nevertheless  to  the  rights  of  creditors."  (Gen.  Stat. 
1915,  §  11752.) 

In  support  of  the  first  of  these  contentions  the  cases  of 
Comstock  V.  Adams,  23  Kan.  512,  and  Vining  v.  WSUis,  40 
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Kan.  609,  20  Pac.  232,  and  other  cases  following  and  approv- 
ing them,  are  relied  upon. 

There  was,  however,  no  principle  of  law  actually  involved 
in  the  Comstock  case,  the  decision  of  which  settled  the  ques- 
tion to  be  determined  here.  The  statute  there  considered  was 
the  statute  of  descents  and  distributions  (Gen.  Stat.  1915, 
§  8831),  giving  the  wife  an  inchoate  interest  to  the  extent  of 
one-half  of  the  husband's  real  estate  owned  by  him  at  any 
time  during  the  marriage,  and  particularly  that  portion  of  the 
section  which  reads,  "That  the  wife  shall  not  be  entitled  to  any 
interest,  under  the  provisions  of  this  section,  in  any  land  to 
which  the  husband  has  made  a  conveyance,  when  the  wife,  at 
the  time  of  the  conveyance,  is  not  or  never  has  been  a  resident 
of  this  state."  The  point  decided  was  that  the  will  was  not  a 
"conveyance"  within  the  meaning  of  this  statute.  To  under- 
stand the  force  and  effect  of  the  decision,  it  is  necessary  to 
recall  the  purpose  and  intent  of  the  statute  which  the  court 
was  then  construing.  It  was  an  early-day  statute  enacted  to 
meet  peculiar  conditions  then  existing,  when  the  state  was  new 
and  was  rapidly  being  settled  by  men  who  came  from  distant 
communities.  It  was  not  uncommon  then  for  a  person  to 
represent  himself  and  to  pass  as  single  and  unmarried,  when, 
in  fact,  he  had  a  wife  living  in  some  other  state ;  sometimes  the 
separation  resulted  from  her  refusal  to  reside  in  Kansas,  some- 
times from  other  reasons.  The  purpose  of  the  statute  was  to 
facilitate  the  conveyance  of  land  titles,  and  to  protect  those 
purchasing  land  by  ordinary  deeds  of  conveyance  executed  by 
one  residing  here  and  claiming  to  be  single  and  unmarried, 
but  who  possibly  Jiad  a  wife  living  somewhere  else.  At  the 
time  it  was  enacted  the  means  of  communication  with  eastern 
settlements  and  distant  states  was  slow  and  uncertain.  There 
cannot  be  the  slightest  doubt  as  to  the  intention  of  the  legis- 
lature; it  was  to  relieve  the  purchaser  from  the  difficulty 
of  establishing  a  negative  fact,  that  is,  that  the  grantor  had 
not  a  wife  living  elsewhere,  instead  of  at  the  home 
of  the  husband,  where  a  wife  is  usually  found  residing. 
To  have  held  that  the  word  "conveyance"  was  intended  to 
embrace  all  kinds  of  conveyances,  and  to  include  a  will,  would 
have  been  manifestly  contrary  to  the  spirit  and  purpose  of 
the  statute.     It  could  not  have  been  the  intention  to  protect 
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the  rights  of  devisees  under  a  will,  because  they  need  no  such 
protection,  since  the  wife  is  not  a  necessary  party  to  the  hus- 
band's will.  It  is  manifest  that  the  word  "conveyance"  was , 
employed  in  the  same  sense  as  though  the  statute  had  been 
made  to  read  "deed  or  covenant  of  conveyance,"  because  the 
legislature  was  enacting  this  particular  clause  for  the  sole  pur- 
pose of  dispensing  with  the  necessity  of  the  absent  wife  joining 
in  the  instrument.  All  that  was  necessary  in  the  decision  was 
to  determine  whether  the  statute  so  intended,  or,  on  the  other 
hand,  should  be  construed  as  giving  the  husband  power  to 
exclude  by  will  (to  which  she  had  not  assented)  the  rights 
given  her  in  other  statutes  to  receive  after  his  death  one-half  of 
his  property.  While  the  decision  was  placed  mainly  upon  a 
consideration  of  the  different  manner  in  which  title  passes  by 
will  and  by  deed,  and  a  narrow  instead  of  a  broad  construction 
of  the  word  "conveyance,"  nevertheless  the  court  readily  de- 
termined and,  in  part,  rested  its  decision  upon  a  consideration 
of  the  statute  in  connection  with  the  provisions  in  the  same 
and  other  statutes  intended  to  protect  the  wife's  rights  in  the 
husband's  property,  and  held  that  the  particular  statute  there 
involved  did  not  give  to  the  husband  the  power  "to  exclude  by 
will,  against  the  consent  of  his  wife,  her  right  to  receive  after 
his  death  one-half  of  his  property,  real  and  personal,  although 
she  may  never  have  been  a  resident  of  Kansas."  (Syl.  TI3.) 
The  entire  opinion,  so  far  as  it  bears  upon  the  particular 
statute,  reads : 

"We  do  not  think  that  Ira  Comstock  had  the  power  to  exclude  by  will, 
and  against  the  consent'  of  his  wife,  Avis  F.  Comstock,  her  right, 
after  his  deaths  to  one-half  of  his  property  real  and  personal, 
although  she  may  never  have  been  a  resident  of  Kansas;  and  we  think 
the  statutes  conclusively  settle  this  question.  Sees.  8,  17,  31,  and  32 
of  the  act  relating  to  descents  and  distributions,  Comp.  Laws  of  1879, 
pp.  379,  380;  §§  1  and  35  of  the  act  relating  to  wills,  (Comp.  Laws  of 
1879,  pp.  1001,  1004.)  The  word  'conveyance'  as  used  in  the  proviso  of 
said  §  8,  clearly  does  not  include  a  will.  A  will  is  never  a  conveyance. 
A  conveyance  operates  in  the  life-time  of  the  grantor,  while  a  will  does 
not  operate  until  after  the  death  of  the  maker.  Of  course,  death  trans- 
fers all  property,  and  a  will  says  where  it  shall  go;  but  this  does  not 
render  a  will  'a  conveyance,'  Vhich  the  husband  has  made.'  It  is  the 
death  that  transfers  the  property.  Besides,  if  we  should  hold  that  the 
will  and  death  taken  together  constitute  'a  conveyance/  'which  the  hus- 
band has  made,'  under  said  ^8,  we  would  overturn  other  provisions  of 
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^ 

the  statutes  contmnedin  said  §§  i7  and  85,    This  we  cannot  do.**  [Italics 
added.}     (p.  524.) 

Section  17  of  the  statute  of  descents  and  distributions,  to 
which  the  writer  of  the  opinion  referred,  reads :  "The  widow's 
portion  cannot  be  affected  by  any  will  of  her  husband,  if  she 
objects  thereto.  .  .  r  (Gen.  Stat.  1915,  §3840.)  And 
section  35  of  the  act  relating  to  wills,  to  which  he  referred, 
reads:  "No  man,  while  married,  shall  bequeath  away  from 
his  wife  more  than  one-half  of  his  property."  (Gen.  Stat.  1915, 
§  11790.) 

By  way  of  comment,  and  by  what  may,  perhaps,  be  called 
a  refinement  of  reasoning,  the  writer  of  the  opinion  drew  a 
distinction  between  a  will  and  a  conveyance  generally,  based 
upon  the  difference  in  the  manner  by  which  wills  and  deeds 
operate  to  convey  property.  The  same  process  of  reason- 
ing might  lead  to  confusion  according  to  the  sense  in  which 
the  word  "deed"  is  used,  by  which  we  sometimes  mean  the 
written  instrument  itself,  duly  executed,  but  not  yet  delivered ; 
without  which  it  is  not  in  one  sense  a  deed,  and  yet  in  one 
sense  it  is.  The  register  of  deeds,  for  example,  may  be  com- 
pelled at  the  instance  of  a  third  party  to  record  it  as  a  deed. 
He  has  no  means  of  determining,  nor  any  duty  to  determine, 
whether  it  has  been  delivered.  When  we  speak  of  a  deed  as 
conveying  property  we  assume  that  the  instrument  was  not 
only  executed,  but  was  delivered.  We  might,  but  seldom  do,  go 
further  and  consider  that  the  deed  would  not  constitute  a  con- 
veyance except  by  force  of  law  authorizing  property  to  be 
thus  transferred ;  and  that  we  have  a  "statute  of  conveyances," 
which  regulates  what  estate  is  conveyed  by  different  kinds  of 
deeds.  The  statute  not  only  provides  what  a  deed  shall  con- 
tain, but  declares  what  interest  in  real  estate  "passes"  or  is 
"conveyed"  thereby  (using  these  expressions  interchange- 
ably as  does  the  statute  of  wills).  Nor  would  accuracy  of 
statement  require  us  to  say  that  the  deed  alone  does  not  con- 
vey, but  that  the  instrument,  together  with  delivery,  and  the 
law,  operating  together,  constitute  it  a  conveyance.  After 
having  been  fully  executed,  it  may  or  may  not  be  delivered. 
That  rests  upon  a  contingency.  So,  whether  a  will  duly  exe- 
cuted shall  remain  unrevoked  is  an  uncertainty,  which  gen- 
erally cannot  be  known  or  determined  until  the  death  of  the 
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testator;  but  it  requires  a  refinement  of  reasoning,  which 
leads  nowhere,  to  say  that  it  is  the  death  of  the  testator  that 
conveys  the  property,  or  that  it  is  death  and  the  law  which 
operate  as  a  conveyance.  Of  course,  there  must  be  a  law, 
statutory  or  otherwise,  to  enable  the  testator  to  dispose  of  his 
property  by  will,  just  as  it  required  a  law  to  enable  him  to  own 
it  and  manifest  dominion  over  it  in  the  first  place.  The  will 
cannot  and  was  not  intended  to  take  effect  until  the  death  of 
the  person  who  executed  it.  His  death  was  certain ;  the  time 
when  it  should  occur  was  uncertain.  When  death  occurred 
the  will  operated  as  a  conveyance  of  the  property  to  the  devisee. 
In  abstracts  of  title,  as  well  as  in  common  parlance,  and  in 
judicial  decisions,  it  is  said  that  property  passed  by  the  will, 
not  by  any  statute,  not  by  death — but  by  the  will;  and  its 
terms  are  often  pondered  and  considered  by  the  legal  profes- 
sion and  by  the  courts  in  an  effort  to  discover  what  the  testa- 
tor intended  to  convey. 

The  court  considered  all  parts  of  the  particular  statute  in 
connection  with  other  statutes  and  construed  them  in  pari 
materia,  in  order  to  give  all  of  them  force  and  effect  if  possible. 
(The  State  v.  Young,  17  Kan.  414;  In  re  HaU,  Petitioner,  38 
Kan.  670,  17  Pac.  649 ;  Wenger  v.  Taylor,  39  Kan.  754,  18  Pac. 
911 ;  Gilbert  v.  Craddock,  67  Kan.  346,  72  Pac.  869.)  Another 
rule  of  construction  which,  if  followed,  would  have  led  the 
court  to  the  same  result  is,  that  the  meaning  of  a  statute  is 
to  be  derived  from  its  general  terms  and  manifest  purpose 
(Gleason  v.  Sedgwick  County,  92  Kan.  632,  635, 141  Pac.  584), 
and  another  rule  equally  applicable  is,  that  a  thing  which  is 
within  the  letter  but  not  within  the  manifest  spirit  of  the  act 
is  not  in  contemplation  of  the  law. 

Indeed,  the  second  ^ound  upon  which  the  decision  was 
rested  is  itself  conclusive,  and,  in  my  opinion,  more  in  accord 
with  sound  reasoning  than  the  first.  The  statement  in  the 
opinion  that  "a  will  is  never  a  conveyance"  was  not  necessary 
to  the  opinion,  nor  was  it  an  accurate  statement  of  the  law. 
That  the  word  "conveyance"  was  given  in  the  opinion  a  techni- 
cal and  restricted  meaning  is  quite  clear,  because  of  the  ex- 
press language  employed  by  the  legislature  in  the  statute  of 
wills,  and  the  language  used  by  the  court  in  numerous  deci- 
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sions  in  which  it  has  been  declared  that  a  will  does  *'eonvey" 
property  and  is  a  ''conveyance**    For  instance: 

The  first  section  of  the  statute  of  wills  authorizes  the  owner 
of  real  estate  to  "give  and  devise  the  same  to  any  person  by 
last  will  and  testament."     (Gen.  Stat.  1915,  §  11752.) 

Section  33  provides  that  the  will  is  not  "effectual  to  pass 
real  or  personal  estate"  (Gen.  Stat.  1915,  §  11784)  unless  ad- 
mitted to  probate  or  recorded. 

In  section  57  of  the  statute,  the  legislature  expressly  con- 
strues a  will  to  be  a  ''conveyance**    The  section  reads : 

''When  lands,  tenements  or  hereditaments  are  given  by  wiU  to  any 
person  for  his  life,  and  after  his  death  to  his  heirs  in  fee,  or  by  words 
to  that  effect,  the  eanveycmce  shall  be  construed  to  vest  an  estate  for 
life  only  in  such  part  taken,  and  a  remainder  in  fee  simple  in  his  heirs.'' 
(Gen.  Stat.  1915,  §  11808.) 

Section  59  reads : 

"Every  devise  of  real  property  in  any  will  shall  be  construed  to  c(mvey 
all  the  estate  of  the  testator  therein  which  he  could  lawfully  devise,  un- 
less it  shall  clearly  appear  by  the  will  that  the  testator  intended  to  convey 
a  less  estate.''    (Gen.  Stat.  1915,  §  11810.) 

In  Bennett  v.  Hutchinson,  11  Kan.  398,  Mr.  Justice  Brewer, 
after  quoting  the  foregoing  provision  of  the  statute,  said : 

"It  provides  simply  a  rule  of  construction.  It  is  like  the  clause  in 
§  2  of  the  act  concerning  conveyances,  ...  Its  purpose,  as  all  law- 
yers know,  was  to  avoid  the  frequent  controversies  at  the  common  law 
as  to  whether  a  devise  passed  only  the  life-estate  or  a  fee  simple." 
(p.  411.) 

In  numerous  other  sections  of  the  statute  of  wills  (35,  54, 
58)  the  will  itself  is  spoken  of  as  passing  the  title. 

In  Niquette  v.  Green,  81  Kan.  569,  584,  106  Pac.  270,  it  was 
held  that  section  33  of  the  statute  of  wills  "refers  to  wills  gen- 
erally which  themselves  pass  title." 

In  Holt  v.  Wilson,  82  Kan.  268,  108  Pac.  87,  it  was  said: 
"  'Where  property  is  given  in  clear  language  sufficient  to  con- 
vey an  absolute  fee,  the  interest  thus  given  shall  not  be  taken 
away,  cut  down  or  diminished  by  any  subsequent  vague  and 
general  expressions.'  "   (p.  273.) 

In  Breen  v.  Davies,  94  Kan.  474,  146  Pac.  1147,  it  was  held 
that  "the  word  'devise'  is  used  in  its  popular  sense,  and  relates 
to  the  disposal  of  personalty  as  well  as  real  estate."    (Syl.  ^  1.) 

There  is  not  much  force  in  the  suggestion  that  the  Comstock 
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case  adopted  a  rule  of  construction  which  must  be  regarded  as 
binding  because  the  legislature  has  all  these  years  permitted  it 
to  remain  unchanged.  The  legislative  declaration  that  "a  will 
is  a  conveyance,  an^  does  convey"  has  also  remained  un- 
changed, and,  as  already  noted,  has  often  received  the  sanction 
of  this  court. 

The  opinion  in  the  case  of  Vining  v.  Willia,  40  Kan.  609,  20 
Pac.  232,  was  also  written  by  Mr.  Justice  Valentine,  and  he 
quoted  with  approval  much  of  the  conmient  of  the  former  in  re- 
spect to  the  manner  in  which  a  will  operates,  by  force  of  death 
and  the  statutes,  to  dispose  of  property.  The  only  question  in- 
volved, however,  was  the  construction  of  the  word  "alienation" 
as  used  in  the  homestead  provision  of  the  constitution,  which 
declares  that  the  "homestead  .  .  .  shall  not  be  alienated 
without  the  joint  consent  of  husband  and  wife."  The  title  to 
the  homestead  in  that  case  was  in  Mrs.  Vining.  The  land  was 
occupied  by  herself  and  husband  as  their  homestead.  She  died 
leaving  no  children  and  left  a  will  devising  one-half  of  the  land 
to  the  defendants.  The  husband  sued  to  recover  the  property, 
claiming  the  will  was  void  because  it  amounted  to  an  "cUiena- 
tion"  of  the  homestead  without  his  joint  consent.  The  syllabus, 
after  stating  the  facts,  declares  the  law  to  be  that  she  could  by 
will  and  without  the  consent  of  her  husband  devise  a  one-half 
or  any  less  interest  in  the  land  to  a  third  person  so  that  such  a 
third  person  takes  the  interest  thus  devised.  This  was  all  that 
was  decided,  and  it  was  only  necessary  to  give  a  restricted,  in 
place  of  a  broad,  general  meaning  to  the  word  "alienation"  as 
used  in  the  constitution.  Of  course,  the  owner  of  land  compris- 
ing a  homestead  may  dispose  of  it  by  will  the  same  as  any  other 
property  he  owns,  and  it  would  be  absurd  to  contend  that  he 
cannot.  The  statute  of  wills  gave  Mrs.  Vining  the  power  to 
bequeath  away  f  tom  her  husband  one-half  of  her  property. 

The  supreme  court  of  Illinois  had  occasion  to  consider  the 
same  question,  and  readily  disposed  of  the  contention  by  hold- 
ing it  to  be  "preposterous"  to  say  that  the  word  "alienation" 
in  a  homestead  exemption  law  was  intended  to  be  used  in  its 
broadest  sense  and  to  include  a  disposition  by  will.  In  the 
opinion  it  was  said : 

"It  ['alienation']  must  mean  a  transfer  or  conveyance;  such  an  one 
as  the  signature  and  acknowledgment  of  a  party  are  proper  to  effect,  as 
the  law  requires  those  acts  as  conditions  to  the  alienation  of  the  home- 
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stead.  If  the  homestead  exemption  applies  to  the  case  of  the  descent  of 
property,  then  it  may  be  released  in  the  mode  provided  by  the  statute, 
as  an  act  contemplates  that  it  may  be  released.  But  it  would  be  pre- 
posterous to  suppose  the  legislature  intended  any  such  thing,  as  that  the 
'signature  and  acknowledgment  of  the  wife'  should  apply  to  the  case  of 
th^  operation  of  the  law  of  descent."  (Turner  v.  Bennett,  70  111.  263, 
267.) 

In  the  Vining  case  the  court,  after  referring  to  the  statute 
of  wills  and  construing  it  in  connection  with  the  homestead 
provision,  very  properly  gave  a  restricted  meaning  to  the  word 
"alienation."  The  opinion  expressly  states  that  the  word  some- 
times is  used  in  a  broader  sense  so  as  to  "include  the  transfer 
of  property  by  will  and  death  and  the  statutes ;  and  perhaps 
this  use  of  the  word  in  such  a  case  is  not  inaccurate."   (p.  614.) 

The  courts  differ  upon  the  question  whether  the  word 
"alienation"  properly  includes  a  transfer  by  will  or  devise.  In 
Lane  v.  Maine  Muttuil  Fire  Insurance  Company,  12  Me.  44,  48, 
it  was  said,  "The  word  alien  or  alienate  extends  not  only  to 
alienations  of  land  in  deed,  but  also  to  alienations  in  law.  A 
transfer  of  title  by  devise,  .  .  .  would  be  as  technically 
an  alienation  as  a  transfer  by  deed."  (To  the  same  effect  see 
Burbank  v.  Rockinglmm  F.  M.  I.  Company,  24  N.  H.  550.)  The 
correct  rule  of  construction,  and  the  one  upon  which  the  de- 
cision in  Vining  v.  WUlis,  supra,  was,  in  part,  rested,  may  be 
stated  substantially  as  follows :  The  word  "alienable"  may  be 
broad  enough  to  include  dispositions  by  will,  when  not  other- 
wise restrained  by  the  context.  But,  where  used  in  the  same 
connection  with  respect  to  the  joint  consent  of  husband  and 
wife,  it  cannot  be  said  that  it  was  intended  to  embrace  testa- 
mentary dispositions.  (See  Bouvier's  Law  Dictionary  and  cases 
cited.) 

We  are  not  concerned  in  the  present  case,  however,  with  the 
definition  of  the  word  "alienation,"  and  what  I  have  said  with 
respect  to  the  case  of  Vining  v.  WiUis,  supra,  is  merely  to  dem- 
onstrate that,  although  it  has  been  relied  upon  as  an  authority, 
and  although  it  approved  and  followed  some  of  the  dictum  in 
the  Comstock  case,  the  decision  itself  determined  nothing  in- 
volved in  the  question  now  under  consideration. 

It  is  said  that  we  have  no  homestead  question  here  because 
the  defendants  neither  occupy  the  premises  nor  claim  a  home- 
stead right  in  themselves.    However,  we  have  a  most  impor- 
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tant  question  to  determine  for  the  first  time,  which  affects  the 
character  and  extent  of  the  homestead  right  under  the  con- 
stitution ;  and  in  determining  it  we  must  not  lose  sight  of  the 
long-settled  policy  of  this  court  that  the  homestead  law  must 
be  liberally  construed  for  the  purpose  of  carrying  into  effect 
its  beneficent  provisions.  Has  the  owner  the  right  freely  to 
dispose  of  it  released  from  the  claims  of  general  creditors, 
or  is  his  right  to  dispose  of  it' free  from  the  claims  of  general 
creditors  restricted  to  a  conveyance  by  deed,  which  must  take 
effect  in  his  lifetime  and  be  accompanied  by  a  surrender  of 
possession  and  an  abandonment  of  the  premises  as  a  home- 
stead? It  is  conceded  that  he  has  the  right  to  dispose  of  it 
in  any  manner  he  may  see  fit-  during  his  occupancy ;  that  he 
may  sell  it  or  give  it  away ;  that  he  may  do  this  with  the  avowed 
purpose  to  prevent  his  general  creditors  from  ever  obtaining 
any  liens  upon  it,  and  that  a  deed  of  conveyance  will  have  that 
effect. 

The  constitution  itself  places  no  restriction  upon  the  owner's 
right  to  dispose  by  will  of  the  property  held  as  a  homestead. 
Indeed,  the  constitution  does  not  in  express  terms  dfeclare  that 
he  may  sell  and  convey  it  free  from  the  liens  of  general  credi- 
tors, but  that  is  the  construction  the  court  has  always  given 
to  the  constitution.  The  provision  is,  that  the  joint  consent 
of  the  husband  and  wife  is  necessary  to  alienate  or  convey  the 
homestead,  when  that  relation  exists.  There  is  no  question 
here  of  alienation  without  joint  consent,  because  the  will  under 
which  the  defendants  acquired  the  property  was  a  joint  and 
mutual  will  executed  by  the  husband  and  wife.  There  being 
no  restriction  in  the  constitution  as  to  the  method  by  which  a 
homestead  may  be  conveyed  or  disposed  of,  how  should  the 
constitution  be  construed  in  determining  whether  the  home- 
stead guaranty  includes  the  right  to  dispose  of  the  property 
occupied  as  a  homestead,  by  will  or  devise  ?  I  think  this  can  be 
readily  answered  by  reference  to  a  few  fundamental  rules  of 
construction  which  the  authorities  agree  may  properly  be 
applied  in  order  to  interpret  the  meaning  of  constitutional 
provisions. 

"It  is  a  fundamental  canon  of  construction  that  a  constitution  should 
receive  a  liberal  interpretation,  especially  with  respect  to  those  provisions 
which  were  designed  to  safeguard  the  liberty  and  security  of  the  citizen." 
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(6  R.  C.  L.  §  44,  citing  Prigg  v,  Pennsylvania,  16'  Pet.  53flt,  and  other 
cases.) 

"A  constitutional  guaranty  of  the  enjoyment  of  life,  liberty  and  prop- 
erty carries  vnth  it  all  that  effectuates  and  renders  complete  the  unre- 
strained enjoyment  of  that  guaranty"    (6  R.  C.  L.  §  243.) 

** Another  important  canon  of  construction  of  a  similar  nature  which  is 
frequently  applied  to  constitutions  is  that  the  limitations  of  a  power 
furnish  a  strong  argument  in  favor  of  the  existence  of  that  power,"  citing 
Gibbons  v.  Ogden,  9  Wheaton  1.    (6  R.  C.  L.  §  43.) 

In  the  same  section  it  is  said  that — 

"An  exception  of  any  particular  case  presupposes  that  all  those  which 
are  not  included  in  such  exception  are  embraced  within  the  terms  of  a 
general  grant  or  prohibition.  The  rule  is  likewise  well  established  that 
where  no  exception  is  made  in  terms,  none  will  be  made  by  mere  implica- 
tion or  construction." 

Applying  these  general  rules  of  construction,  it  is  plain  that 
in  one  respect  alone  does  the  constitution  limit  the  power  of 
the  owner  of  the  homestead  as  to  its  disposition.  The  express 
exception  relates  to  one  particular  matter.  The  owner  may  not 
alienate  the  property  without  the  joint  consent  of  the  husband 
and  wife  while  that  relation  exists.  All  the  other  powers  and 
rights  which  the  owner  has  in  the  homestead  and  which  "are 
not  included  in  such  exception"  the  owner  still  possesses, 
including  the  valuable  right  to  dispose  of  it  in  any  of  the 
recognized  methods  by  which  the  owner  can  convey  or  dispose 
of  his  real  estate. 

Since  the  constitution  places  no  restriction  upon  the  right 
to  convey,  and  contains  no  limitation  as  to  the  method  by  which 
the  land  may  be  disposed  of,  the  legislature  is  powerless  to 
create  such  restriction  or  limitation.  Because  the  statute  of 
wills  declares  that  the  owner  of  property  shall  have  the  right  to 
give  or  devise  the  same  to  any  person,  "subject  nevertheless  to 
the  rights  of  creditors,"  it  is  argued  that  the  power  thus  to 
convey  is  created,  coupled  with  a  limitation  or  restriction 
which  applies  to  the  right  an  owner  of  land  comprising  a  home- 
stead has  to  convey  it  by  a  will.  But,  if  we  were  to  give  the 
construction  contended  for  to  the  language  "subject  neverthe- 
less to  the  rights  of  creditors,"  still  if  there  was  included  in 
the  homestead  guaranty  the  right  of  the  owner  to  dispose  of 
it  by  any  of  the  recognized  methods  by  which  the  owner  may 
dispose  of  real  estate,  then  the  legislature  may  not  restrict 


Digitized  by  VjOOQIC 


Vol.  102. JANUARY  TERM,  1918. 637 

Postlethwaite  v.  Edson. 

the  right.  As  said  in  Cross  v.  Benson,  68  Kan.  495,  506,  75 
Pac.  558,  "it  can  only  be  replied  that  the  constitution  is  the  par- 
amount law  and  its  mandates  must  be  obeyed."  In  the  opinion 
in  that  case  it  was  said,  in  reference  to  the  power  of  the  legis- 
lature to  restrict  the  homestead  right  by  the  provisions  of  the 
statute  of  descents  and  distributions,  or  by  the  statute  of  wills : 

''It  is  further  claimed  that  the  taking  of  title  under  the  will  of  a 
homestead  owner  necessarily  abrogrates  the  homestead  right  because  a 
person  must  devise  his  lands  'subject  nevertheless  to  the  rights  of  credi- 
tors.' (Gen.  Stat.  1901,  §7937,)  This  proposition  ignores  the  persist- 
ence of  the  exemption  from  forced  sale,  independent  of  changes  in  the 
title  already  illustrated  in  the  case  of  descent.  In  this  case  Sue  S.  Cross 
occupied  the  lots  in  question  as  a  residence  and  as  the  family  of  the 
owner,  H.  C.  Cross.  By  the  will  of  the  owner  the  title  was  devised  to  her 
and  she  elected  to  take  under  the  will.  But  there  was  no  hiatus  in  her 
occupation  of  the  premises  as  a  residence  and  as  the  family  of  H.  C. 
Cross.  The  homestead  privilege  was  no  more  disturbed  than  it  would 
have  been  had  H.  C.  Cross  deeded  the  lots  to  his  wife  in  his  lifetime  and 
while  she  was  occupying  them  as  a  homestead.  .  .  .  And  since 
the  lots  in  question  were  continually  impressed  with  the  homestead  inter- 
est of  Sue  S.  Cross  in  the  lifetime  of  her  husband,  at  the  date  of  his 
death  and  during  the  following  years  until  her  own  demise,  creditors 
enjoyed  no  rights  to  which  such  lots  were  subject  or  to  which  the  making 
of  a  will  of  them  was  subject."    (p.  506.) 

The  opinion  in  Cross  v.  Benson,  written  by  Mr.  Justice 
Burch,  has  received  recognition  by  other  courts,  text-writers 
and  annotators  as  a  leading  case.  It  is  reported  in  64  L.  R.  A. 
560,  and  is  cited  in  21  A.  &  E.  Ann.  Cas.  248,  in  a  note  on  "The 
right  to  make  testamentary  disposition  of  homestead,"  wherein 
it  is  said : 

"The  power  of  the  owner  of  a  homestead  to  dispose  of  the  same  by  his 
win  depends  in  most  instances  on  the  statutes  of  the  particular  state 
creating  the  homestead,  since  those  statutes  usually  contain  either  an 
express  prohibition  ag^ainst  such  testamentary  disposition,  or  other  pro- 
visions which  are  held  to  exclude  the  exercise  of  such  power.  In  the 
absence  of  a  provision  of  this  nature  either  in  the  constitution  or  statutes 
of  the  state,  it  is  generally  held  that  an  owner  may  make  a  testamentary , 
disposition  of  his  homestead." 

It  is  cited  in  13  R.  C.  L.  647,  in  support  of  the  rule  that  the 
use  of  merely  formal  phrases  "will  not  make  a  devise  of  a 
homestead  subject  to  the  payment  of  the  testator's  debts.  To 
do  this,  the  language  employed  must  be  unequivocal  and  imper- 
ative." 
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The  supreme  court  of  Minnesota  cites  Cross  v.  Benson,  in 
Larson  v.  Curran,  121  Minn.  104,  44  L.  R.  A.,  n.  s.,  1177. 
There  it  was  held  that  where  a  decedent,  leaving  no  surviv- 
ing spouse,  child  or  issue  of  deceased  child,  disposes  of  his 
homestead  by  his  last  will,  the  devisee  takes  it  free  from  claims  ' 
of  creditors  of  the  decedent,  unless  the  testator  clearly  indicates 
an  intention  that  the  homestead  shall  be  liable  to  the  pa3mfient 
of  his  debts ;  and  a  general  direction  by  the  testator  in  the  will 
to  pay  all  his  just  debts  out  of  his  estate,  followed  by  the  de- 
vise of  the  residue,  is  not  sufficient  to  indicate  such  intention. 
The  Minnesota  court  had  previously,  in  Eckstein  v.  Radl,  72 
Minn.  95,  held  that  "a  testamentary  disposition  of  the  statu- 
tory homestead,  assented  to  in  writing  by  a  surviving  husband 
or  wife,  will  not  render  the  property  liable  to  the  satisfaction 
of  the  debts  of  the  testator."     In  that  case  the  court  said : 

"We  quite  agree  with  the  trial  court  that  the  devise  of  a  homestead 
does  not  render  it  subject  to  any  liability  for  the  payment  of  a  devisor's 
debts.  When  living,  the  owner  may  sell  and  convey  the  homestead,  or 
he  may  make  a  fraudulent  transfer  of  the  same,  and  such  sale,  convey- 
ance or  transfer  does  not  render  the  property  liable  for  his  debts.  It  is 
absolutely  exempt."    (p.  96.) 

At  the  time  the  Eckstein  case  was  decided,  the  first  section 
of  the  Minnesota  statute  of  wills  was  broader  than  ours.  It 
read  : 

"Any  person  of  full  age  and  sound  mind  may  dispose  by  will  of  all  or 
any  part  of  his  property  subject  to  the  payment  of  hia  debts,  .  .  ." 
(Gen.  Stat.  [Minn.]  1894,  §  4423.) 

Ours  reads,  "subject  nevertheless  to  the  rights  of  the  credi- 
tors." 

In  the  later  case  of  Larson  v.  Curran,  supra,  it  was  said : 

"That  the  homestead  of  the  decedent  is  not,  after  his  death,  occupied 
as  a  homestead  by  a  member  of  his  family  entitled  to  occupy  it  as  such, 
does  not  affect  its  character  as  being  exempt  from  liability  for  the  de- 
cedent's debts."     (Syl.  T[  5.) 

It  was  further  said  in  the  opinion : 

"As  stated  by  appellant,  the  only  question  on  this  appeal  is  whether, 
under  the  will  of  decedent,  the  property  occupied  by  him  in  his  lifetime 
as  a  homestead  passed  to  respondent  free  from  the  debts  of  decedent 
This  is  a  question  of  the  intention  of  the  testator  as  expressed  in  his 
will.  That  he  had  the  right  to  give  up  his  homestead  to  his  creditors, 
there  can  be  no  doubt.     But  he  had  the  right  to  devise  the  homestead, 
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and  the  devisee  would  take  it  free  from  the  claims  of  his  creditors.     .     .     . 
Eckstein  v.  Radl,  72  Minn.  95.     .     .     ." 

"It  is  probably  correct  that  an  intention  to  devise  the  homesteaM  will 
not  be  presumed  when  the  law  forbids  a  disposition  thereof  to  which  the 
surviving  spouse  has  not  assented  in  writing,  or  when  there  are  children 
to  whom  it  would  descend  in  the  absence  of  a  devise.  But  when  there  is 
no  surviving  spouse,  and  no  surviving  children,  or  issue  of  deceased  chil- 
dren, there  is  no  reason  tp  adopt  a  strained  construction  of  the  will  in 
order  to  arrive  at  a  conclusion  that  the  homestead  is  not  devised." 
(pp.  106,  107.) 

The  advancing  policy  of  modem  courts  in  construing  the 
rights  of  the  owner  of  a  homestead  was  thus  referred  to  in  the 
opinion : 

"The  history  of  the  constitutional  and  statutory  provisions  in  this  state 
in  regard  to  the  extent  and  character  of  the  homestead  exemption  shows 
a  steadily  advancing  policy  in  favor  of  the  debtor,  his  family,  and  his 
grantee  or  devisee.  .  .  .  The  whole  trend  of  legislation  on  the  sub- 
ject of  the  descent  of  the  homestead  free  from  debts  is  indicative  of  a 
policy  that  creditors  of  the  deceased  shall  have  no  recourse  to  the  home- 
stead, unless  the  debtor  leaves  no  spouse  or  children,  and  either  makes 
no  devise  thereof,  or  clearly  indicates  an  intention  to  make  a  devise  thereof 
subject  to  the  claims  of  his  creditors.  The  general  rule  is  that  only  prop- 
erty of  the  decedent  that  was  unexempt  in  his  lifetime  is  after  his  death 
subject  to  his  debts,  .  .  .  whether  it  precedes  or  follows  in  the  will 
a  devise  of  the  exempt  property,  does  not  have  the  effect  of  charging  the 
homestead  with  the  payment  of  debts.  .  .  .  The  case  of  Cross  v. 
Benson^  previously  cited,  is  strongly  in  point,  and  not  distinguishable 
from  the  case  at  ba/r.  .  .  .  The  fact  that  in  Cross  v,  Benson  there 
was  a  wife  and  children  to  whom  the  homestead  would  have  descended 
in  the  absence  of  a  will  is  not  sufficient  to  distinguish  that  case  from  this 
in  principle,  or  to  detract  from  its  authority."    (pp.  109,  110.) 

In  Wisconsin  the  homestead  may  be  devised.  {Johnson  v. 
Harrison,  Adm'r,  41  Wis.  381 ;  Albright  v.  Albright,  70  Wis. 
528;  Whitmore  and  Another  v.  Hay,  85  Wis.  240.) 

In  Myers'  Guardian  v.  Myers'  Adm'r,  S9  Ky.  442,  it  was  held 
that  a  testator  may  will  his  homestead  and  invest  the  devisee, 
though  such  devisee  may  be  his  wife  or  child,  with  the  title  the 
same  as  he  could  do  by  deed,  and  that  the  property  would  not  be 
subject  to  his  debts.  This  was  followed  and  approved  in  Pen- 
dergest,  &c.,  v.  Heekin,  &c.,  94  Ky.  384.  The  court  of  appeals 
of  Kentucky,  in  Schonbachler  v.  Schonbachler,  22  Ky.  Law 
Rep.  314,  317,  57  S.  W.  232,  234,  an  opinion  following  the 
other  cases,  said : 

"And  we  see  no  reason  why  he  may  not  do  practically  the  same  thing 
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by  will,  because  his  creditors  are  prejudiced  in  one  state  of  case  no  more 
than  the  other."  ' 

Cross  V.  Benson  has  been  cited  and  approved  in  more  than  a 
dozen  instances  in  our  own  decisions;  and  it  furnished  the 
basis  for  the  decision  in  Weaver  v.  Bank,  76  Kan.  540,  94  Pac. 
273,  in  which  the  case  of  EUinger  v.  Thomas,  64  Kan.  180,  67 
Pac.  529,  was  overruled.  In  that  case  Mrs.  Weaver  elected 
to  take  under  the  will  of  her  husband  devising  a  life  interest 
in  the  homestead  to  her,  and  it  was  held,  following  the  doc- 
trine of  Cross  V.  Benson,  that  she  held  the  property  exempt 
against  her  own  creditors,  as  well  as  against  the  creditors  of 
her  husband's  estate,  and  in  the  opinion  it  was.  said,  "where 
the  property  is  sought  to  be  taken  to  satisfy  her  debt,  she  must 
be  deemed  to  be  herself  the  owner."  The  opinion  commented 
upon  the  fact  that  the  constitution  does  not  in  terms  declare 
that  the  homestead  exemption  shall  survive  the  dissolution  of 
the  family,  but  it  was  held  that  the  policy  of  the  homestead 
law  justified  the  court  in  giving  that  construction  to  the  con- 
stitutional provision. 

Our  homestead  law  has  been  construed  as  giving  to  the 
owner  the  right  to  deal  with  it  as  exempt  property,  something 
to  which  the  eye  of  the  creditor,  that  is,  the  general  creditor, 
"need  never  turn."  The  owner  may  sell  and  dispose  of  the 
homestead ;  he  may  make  a  gift  of  it  to  another,  and  the  one  to 
whom  the  title  is  given,  or  who  becomes  the  purchaser,  takes 
it  free  from  the  claims  of  the  general  creditors.  The  consti- 
tution does  not  in  express  terms  give  the  owner  the  right  to 
sell  and  convey  it  free  from  the  claims  of  general  creditors; 
neither  does  it  in  terms  declare  that  the  exemption  shall  sur- 
vive the  dissolution  of  the  family,  but  by  the  aid  of  a  liberal 
interpretation  we  have  held  that  these  rights  are  as  firmly 
embedded  in  the  provision  as  though  they  had  been  expressly 
declared.  Moreover,  why  should  it  be  held  that  the  proviso 
in  section  1  of  the  statute  of  wills,  authorizing  an  owner  of 
real  estate  to  devise  it  to  another  "subject  nevertheless  to  the 
rights  of  creditors,"  was  intended  to  restrict  the  right  of  the 
owner  of  a  homestead  in  devising  it,  and  to  save  the  rights 
of  general  creditors?  It  is  certainly  as  fair  an  inference  from 
the  language  used,  that  the  intention  was  to  make  merely  a 
general  proviso  saving  whatever  rights  creditors  might  have 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 641 

Postlethwaite  v.  Edson. 

to  look  to  the  homestead.  The  constitution  had  already  put 
creditors  into  two  classes  with  respect  to  the  homestead  and 
declared  that  only  those  having  mortgage  liens  or  liens  for 
purchase  money  or  improvements  have  the  right  to  look  to  the 
homestead,  and  had  made  no  provision  that  the  general  credi- 
tor could  do  so,  and  the  court  has  declared  that  they  need 
never  look  in  that  direction.  When  the  statute  of  wills  was 
enacted  the  question  as  to  just  what  the  rights  of  general 
creditors  in  respect  to  the  homestead  are  was  something  quite 
uncertain  and  as  yet  undetermined.  It  has  required  numer- 
ous decisions,  and  we  are  still  endeavoring  to  determine  the 
extent  of  their  rights.  It  seems  obvious  that  it  requires  no 
strained  construction  of  the  language  of  the  statute  to  say 
that  it  was  not  the  intention  to  give  to  the  creditor  something 
denied  him  by  the  constitution.  As  already  observed,  the  ex- 
pression is  not  as  broad  in  effect  as  the  language  used  in  the 
Minnesota  statute  of  wills,  which  read,  "subject  to  the  pay- 
ment of  his  debts,"  and  yet  the  supreme  court  of  Minnesota 
held,  upon  the  authority  of  their  own  decisions  and  the  doc- 
trine of  Cross  V.  Benson,  supra,  that  the  devisee  takes  the 
property  free  from  the  claims  of  creditors. 

The  situation  of  the  plaintiff  and  other  general  creditors  in 
the  present  case  is  in  no  respect  different  from  what  it  would 
have  been  if  the  owners  of  this  real  estate  a  few  minutes 
before  their  death  occurred  had  made  a  deed  conveying  the 
property  to  the  devisees.  Their  creditors  are  prejudiced  in 
one  situation  no  more  than  in  the  other,  in  fact,  they  are  not 
wronged  in  either,  because  they  never  had  any  right  to  look  to 
this  property  for  the  payment  of  their  debts. 

One  of  the  anomalous  effects  of  the  decision  in  the  present 
case  appears  from  a  consideration  of  our  decisions  holding 
deeds,  under  certain  conditions,  not  testamentary  in  character. 
Under  these  decisions  Willis  Edson  and  his  wife  might  have 
conveyed  the  homestead  to  their  children  with  a  condition  that 
the  deed  should  not  take  effect  until  the  death  of  both 
grantors;  and  had  their  occupancy  of  the  homestead  con- 
tinued until  their  death  the  property  would  have  passed  to 
the  grantees  free  from  claims  of  the  creditors.  All  that  would 
have  been  necessary  was  for  the  grantors  to  hand  the  deed 
to  a  third  party  with  instructions  to  deliver  it  at  their  death 
41— Kan.— 1778 
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to  the  grantees.  (Nolan  v.  Otney,  75  Kan.  311,  89  Pac.  690.) 
And  this  would  be  true,  even  though  the  grantees  were  not 
aware  that  the  deed  had  been  executed.  {Gideon  v.  Gideon, 
99  Kan.  332,  161  Pac.  595.)  Does  it  not  seem  like  giving 
force  to  a  mere  quibble  of  words  and  losing  sight  of  the  sub- 
stance of  things  to  say  that  we*  are  bound  by  the  comment  in 
the  Comstock'case  respecting  the  different  manner  in  which 
title  to  real  estate  passes  under  a  will  and  under  a  deed ;  lan- 
guage which  we  have  seen  was  not  necessary  to  the  decision? 

There  was  no  hiatus,  no  space  of  time,  of  which  courts  or 
the  law  can  take  any  cognizance,  and  during  which  the  lien 
of  the  judgment  of  the  plaintiff  could  attach  to  the  property. 
It  was  occupied  as  a  homestead  until  the  death  of  the  last  of 
the  two  testators.  The  moment  the  breath  left  her  body  the 
title  passed  by  the  will  to  the  devisees.  Occupancy  as  a  home- 
stead warded  off  the  lien  until  death  occurred,  and  then  the 
title  had  passed.  As  said  in  the  opinion  in  Martindale  v. 
Smith,  31  Kan.  270,  1  Pac.  569,  "At  the  death  of  the  owner  of 
real  estate  the  title  must  go  somewhere,  and  we  know  of  no 
law  which  prevents  the  owner  from  saying  by  will  where  it 
shall  go."  (p.  272.)  In  that  case  the  only  question  was 
whether  a  husband  can  devise  by  will  the  other  half  interest 
in  his  homestead.    It  was  held  that  he  could. 

This  court  has  established  the  precedent  that  in  construing 
the  homestead  law  the  policy  of  giving  it  a  liberal  construc- 
tion is  of  paramount  importance  to  the  doctrine  of  stare 
decisis.  In  Weaver  v.  Bank,  supra.  Mr.  Justice  Mason,  speak- 
ing for  the  court,  used  this  language : 

''The  court  is  of  course  always  reluctant  to  treat  as  still  open  a  ques- 
tion which  it  has  once  definitely  passed  upon.  But  in  matters  involv- 
ing the  interpretation  of  the  constitution  it  is  usual  and  proper  to  give 
less  force  to  the  doctrine  of  stare  decisis  than  in  other  cases."     (p.  544.) 

The  majority  opinion,  employing  what  seems  to  me  a  nar- 
row rather  than  a  liberal  interpretation,  gives  to  the  home- 
stead provision  a  meaning  which  deprives  the  homestead 
owner  of  a  valuable  privilege  that  has  been  declared  to  be  in- 
cluded within  the  general  constitutional  guaranty  of  the  right 
of  property,  which  "carries  with  it  all  that  effectuates  and 
renders  complete  the  unrestrained  enjoyment  of  that  miar- 
anty."    (6  R.  C.  L.  §  243,  and  cases  cited.) 
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The  saying  that  "constitutions  march,"  like  the  statement 
that  the  sun  moves,  is  incorrect.  Speaking  in  strictness,  a  con- 
stitution until  amended  as  provided  by  its  terms  remains  what 
it  was  originally.  The  understanding  of  the  full  scope  and 
effect  of  its  general  provisions  is  often  a  matter  of  growth  and 
development,  and  it  is  the  conception  of  what  its  true  meaning 
is  that  may  be  said  to  march.  The  constitution  speaks  in  gen- 
eral language,  and  avoids  detail ;  it  is  merely  the  general  frame- 
work upon  which  rest  all  the  rights  and  all  the  privileges  it 
guarantees,  as  well  as  all  the  duties  and  all  the  obligations  im- 
posed by  it.  In  ascertaining  the  scope  and  effect  of  the  consti- 
tution the  court  may  call  to  its  aid  its  knowledge  of  modem 
social  conditions  and  is  not  restricted  to  the  tallow  candle  in 
use  at  the  time  the  instrument  was  adopted.  Until  repealed 
or  amended  by  the  legislature,  statutes  stand  immovable ;  con- 
stitutions march,  aided  by  judicial  interpretation  necessarily 
employed  to  give  full  force  and  effect  to  the  rights  and  privi- 
leges guaranteed  by  their  general  terms.  Take  as  a  concrete 
example  the  constitutional  provision  for  establishing  the  dis- 
trict court  (Art.  3,  §  5)  which  provides  that  in  each  judicial 
district  "there  shall  be  elected  ...  a  district  judge.'*  It 
never  occurred  to  the  f  ramers  of  the  constitution  that  the  time 
might  come  when  the  population  of  a  district  or  of  a  single 
county  would  increase  to  such  an  extent  as  to  require  more 
than  one  judge  of  the  court  to  transact  the  business.  A  literal 
and  strict  construction  of  the  language  of  the  constitution  (in- 
sisted upon  by  many  able  members  of  the  legal  profession), 
would  have  made  a  constitutional  amendment  necessary  to 
meet  the  changed  conditions  and  necessities.  But,  giving  a 
liberal  and  broad  construction  to  the  constitution  in  order  to 
carry  into  effect  its  general  purpose,  the  court  had  no  difficulty 
in  deciding  that  the  legislature  might  provide  for  a  district 
court  in  a  single  county  which  should  consist  of  a  number  of 
divisions,  each  presided  over  by  a  district  judge,  and  that  each 
of  the  several  judges  should  be  "a  judge  of  the  district  court." 
(State  V.  Hutchings,  79  Kan.  191,  98  Pac.  797.)  A  still  better 
concrete  example  may  be  found  in  the  broad  and  liberal  con- 
struction given  by  the  supreme  court  of  the  United  States  to 
what  is  known  as  the  "commerce  clause"  of  the  federal  con- 
stitution.   No  one  would  have  the  hardihood  to  contend  for  a 
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moment  that  when  they  gave  to  congress  the  power  "to  regu- 
late commerce  between  the  states,"  the  framers  of  the  consti- 
tution had  the  most  remote  conception  of  the  vast  extent  of 
power  granted  by  the  language  as  construed  in  hundreds  of 
decisions  of  the  federal  supreme  court. 

In  adopting  the  homestead  provision,  the  framers  of  our  con- 
stitution never  got  beyond  the  idea  of  preserving  to  the  head 
of  the  family  a  refuge  from  the  assaults  of  general  creditors, 
while  the  family  occupied  the  premises  with  him.  In  inter- 
preting the  homestead  provision  the  court,  however,  has  given 
it  a  broad  and  liberal  construction  in  order  to  carry  into  effect 
the  general  purpose  of  the  framers,  and  has  extended  the  right 
to  the  widow  and  to  the  members  of  the  family  after  the  death 
of  the  owner.  The  right  has  thus  been  extended  by  a  gradual 
process  which  has  been  brought  about  as  the  net  result  of 
judicial  interpretation  in  cases  involving  many  different  situa- 
tions and  conditions.  In  Shirack  v.  Shirack,  44  Kan.  653,  24 
Pac.  1107,  it  was  held  that  a  minor  child  who  was  the  only  heir 
of  his  widower  father,  and  living  with  him  on  a  homestead,  was 
entitled  to  claim  the  benefit  of  the  homestead  after  the  father's 
death,  although  living  elsewhere  with  his  guardian.  The  prog- 
ress or  march  of  the  constitution  halted  at  times.  In  Battey 
V.  Barker,  62  Kan.  517,  64  Pac.  79,  the  court  gave  a  narrow 
construction  to  the  homestead  clause,  and  held  that  the  home- 
stead right  would  not  persist  for  the  benefit  of  an  unmarried 
daughter  of  adult  years  who  resided  on  a  homestead  with  her 
father  until  his  death,. he  dying  intestate  and  leaving  her  his 
sole  heir  and  she  continuing  to  occupy  the  premises  as  her 
home.  The  land  was  held  subject  to  sale  for  the  debts  of  the 
father.  The  uncertainty  as  to  the  extent  of  the  homestead 
right  prevailing  at  the  time  the  decision  was  written  is  ap- 
parent in  the  following  statement  of  Mr.  Justice  W.  R.  Smith 
*  in  the  opinion: 

"We  are  not  called  upon  to  decide,  nor  do  we  find  that  the  question 
has  been  passed  upon  by  this  court,  that  where  the  head  of  a  family 
residing  on  a  homestead  loses  his  wife  and  children,  the  right  once 
fixed  by  law  to  hold  the  homestead  as  against  creditors  is  divested  by 
such  circumstance."     (p.  621.) 

The  court  was  called  upon  in  Cross  v,  Benson  to  consider  the 
homestead  guaranty  as  affecting  a  situation  to  some  extent 
unique,  and  the  decision  cast  additional  light  upon  the  meaning 
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of  the  constitution.  It  marks  another  stage  in  the  progress  of 
the  constitution,  or  rather  in  the  conception  of  what  the  home- 
stead provision  means.  Later,  because  the  court  was  satisfied 
with  the  decision,  it  was  made  the  basis  for  an  express  declara- 
tion in  Weaver  v.  Bank,  supra,  overruling  EUinger  v.  Thomas, 
and  in  my  opinion  it  went  far  beyond  the  decision  in  Battey 
V.  Barker,  supra,  and  in  effect  has  overruled  the  doctrine  of 
that  case. 

It  requires  the  exercise  of  but  a  modicum  of  the  liberality 
employed  by  the  highest  court  in  the  land  in  the  interpretation 
of  the  commerce  clause  of  the  federal  constitution,  for  this 
court  to  hold  that  the  valuable  right  of  the  own^r  of  a  home- 
stead to  dispose  of  it  in  any  of  the  recognized  methods  of  con- 
veying real  estate,  was  included  in  the  constitutional  provision, 
since  the  only  exception  to  his  right  to  convey  does  not  include 
a  prohibition  against  disposing  of  it  by  will ;  and,  following  the 
logic  of  Cross  v.  Benson,  and  the  force  and  effect  given  to  it 
by  the  Minnesota  court,  to  say  that  since  the  right  to  dispose 
of  the  homestead  by  devise  or  will  was  not  taken  from  the 
owner  by  the  constitution,  the  legislature  has  no  power  to  do 
so,  if  that  were  held  to  be  the  intention  of  the  provision  of 
section  1  of  the  statute  of  wills. 

As  regards  the  intention  of  the  legislature,  I  think  the  ma- 
jority opinion  not  only  places  too  much  emphasis  upon  the 
proviso  in  section  1  of  our  statute  of  wills,  but  assumes  that  it 
was  intended  specially  to  limit  the  transfer  of  the  homestead 
by  will,  although  the  homestead  is  not  specifically  mentioned. 
Only  eighteen  states  of  the  Union  have  in  their  statute  of  wills 
a  provision  declaring  that  property  devised  by  will  shall  be 
subject  in  some  manner  to  the  debts  of  the  testator.  Among 
the  thirty  states  which  have  no  such  provision  are  those  com- 
prising the  thirteen  original  colonies  and  the  states  created 
from  their  territory.  Notwithstanding  the  absence  of  such  a 
provision  in  thirty  states,  it  cannot  be  doubted  that  the  law  is 
the  same  in  all  the  forty-eight  states,  and  that  in  all  of  them 
property  devised  by  will  is  subject  generally  to  the  rights  of 
creditors.  It  amounts  to  this :  the  law  is  the  same  whether  the 
statute  of  wills  contains  such  a  provision  or  not.  Things  that 
are  equal  to  the  same  thing  are  equal  to  each  other.  The  lan- 
guage of  the  proviso  in  our  statute  of  wills  adds  nothing  to  the 
force  or  effect  of  the  statute  nor  to  the  rights  of  creditors. 
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Without  such  a  provision  in  the  statute  the  owner  of  property 
conveyed  it  by  will,  subject  generally  to  his  debts ;  the  statute 
makes  no  reference  to  a  homestead,  and  it  seems  obvious  that 
the  language  was  not  intended  and  should  not  be  construed  to 
deprive  the  owner  of  a  homestead  of  the  right  to  convey  or  dis- 
pose of  it  by  will  just  as  he  could  have  conveyed  it  by  deed.  In 
the  words  of  the  supreme  court  of  Kentucky,  in  Myers'  Gvxir- 
dian  v,  Myers*  Adm'r,  supra : 

"And  it  would,  therefore,  seem  no  more  injury  to  creditors,  nor  in 
contravention  of  the  purpose  and  reason  of  the  homestead  law,  for  the 
debtor  to  pass  the  title  by  will  than  by  deed;  for  if,  as  has  been  held,  he 
can  by  deed,  and  for  merely  love  and  affection,  convey  the  remainder  in- 
terest to  his  children,  reserving  a  life  estate  to  himself,  we  see  no  reason 
why  he  may  not  do  practically  the  same  thing  by  will,  because  his  credi- 
tors are  prejudiced  in  one  state  of  case  no  more  than  the  other." 

After  the  fullest  consideration  of  the  importance  of  the  ques- 
tion involved,  I  have  reached  the  conclusion  that  the  devisees 
under  the  will  take  the  land  free  from  the  claims  of  the  gen- 
eral creditors. 

I  am  authorized  to  say  that  Mr.  Chief  Justice  Johnston  and 
Mr.  Justice  BURCH  join  in  this  dissent. 


No.  21,371. 
Thomas  Walker,  Appellant,  v.  Edward  Faelber,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Motorcycle — Operation  an  Public  Highwaj^ — Construction  of  Statute, 
Chapter  65  of  the  Laws  of  1913,  making  it  unlawful  for  any  person 
to  operate  a  motorcycle  on  a  public  highway  outside  of  a  town  or 
village  at  a  greater  rate  of  speed  than  twenty-five  miles  per  hour, 
was  intended  solely  for  the  protection  of  others  using  such  highway. 

2.  Same  —  Motorcycle  Exceeding  Speed  Limit  —  Frightening  Team  in 
Adjacent  Field— No  lAability  under  Statute.  The  defendant  operated 
a  motorcycle  along  a  public  highway  at  a  rate  of  forty  miles  per  hour. 
In  a  field  adjacent  to  the  highway  the  plaintiff's  team  attached  to  a 
binder  became  frightened  at  the  noise  of  the  exhaust  on  the  defend- 
ant's machine,  ran  away,  and  injured  the  plaintiff.  In  an  action  to 
recover  for  the  injuries  on  the  ground  that  the  defendant  was  liable 
under  the  statute,  held,  the  court  rightly  sustained  a  demurrer  to  the 
evidence. 
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Appeal  from  Saline  district  court;  Dallas  Grover,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

G.  A.  Spencer,  and  A.  R.  Buzick,  jr.,  both  of  Salina,  for  the 
appellant. 
Z.  C.  Millikin,  of  Salina,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  an  appeal  from  a  judgment  sustaining  a 
demurrer  to  the  plaintiff's  evidence. 

The  plaintiff  was  engaged  in  harvesting  grain  in  a  field  ad- 
joining a  public  highway,  and  was  using  a  binder  drawn  by 
four  horses.  The  defendant  passed  along  the  public  highway 
on  a  motorcycle,  moving  at  a  rate  of  forty  miles  an  hour. 
The  plaintiff  claimed  that  his  horses  became  frightened  from 
the  noise  of  the  exhaust  or  muffler  on  the  motorcycle  and  ran 
away,  breaking  the  binder  to  which  they  were  hitched,  injuring 
one  of  the  horses  so  that  it  died,  and  throwing  the  plaintiff 
from  the  seat  of  the  binder,  resulting  in  his  injuries.  It  was 
the  plaintiff's  contention  that  the  defendant  was  wantonly  reck- 
less and  negligent  in  traveling  at  such  a  rate  of  speed  on  the 
highway  with  the  exhaust  of  the  motorcycle  open.  The  action 
was  sought  to  be  maintained  on  the  theory  that  plaintiff  was 
entitled  to  recover  by  reason  of  the  provisions  of  section  7  of 
chapter  65  of  the  Laws  of  1913,  which  reads  in  part  as  follows : 

''No  person  shall  operate  a  motor  vehicle  on  any  highway  outside  of  a 
city  or  village  at  a  rate  of  speed  grreater  than  is  reasonable  and  proper, 
having  regard  for  the  traffic  and  use  of  the  road  and  the  conditions  of 
the  road,  nor  at  a  rate  of  speed  such  as  to  endanger  the  life  or  limb  of 
any  person;  provided  that  a  rate  of  speed  in  excess  of  twenty-five  miles 
an  hour  shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed  which 
is  not  careful  and  prudent  in  case  of  injury  to  the  person  or  property 
of  another." 

The  statute  has  been  amended  and  the  limit  of  speed  outside 
towns  and  villages  fixed  at  forty  miles  per  hour  (Laws  1917,  ch. 
74,  §  5),  but  the  act  of  1913  was  in  force  and  effect  at  the 
time  of  plaintiff 's  injury.  The  plaintiff  testified  that  he  had  not 
heard  any  noise  except  that  made  by  the  binder,  but  saw  some- 
thing pass  on  the  highway  like  a  streak,  when  the  horses  gave 
a  jump,  threw  up  their  heads,  and  started  to  run.  The  evidence 
showed  that  the  horses  attached  to  another  binder  four  or  five 
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rods  in  front  of  the  one  plaintiff  was  operating  were  not  af- 
fected by  the  noise  of  the  motorcycle. 

The  defendant's  contention,  which  was  upheld  by  the  trial 
court,  is  that  the  statute  was  enacted  solely  for  the  protection 
of  persons  using  the  public  highways.  The  title  of  the  act 
shows  that  it  relates  to  automobiles  and  other  motor  vehicles 
"regulating  their  use  and  operation  upon  the  streets  and  high- 
ways." Section  7  forbids  any  person  to  "operate  a  motor  ve- 
hicle on  any  highway  outside  of  a  city  or  village  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper,  having  regard 
for  the  traffic  and  use  of  the  road  and  the  conditions  of  the 
road,"  or  "at  a  rate  of  speed  such  as  to  endanger  the  life  or 
limb  of  any  person."  In  another  part  of  the  same  section,  de- 
fining the  rate  of  speed  at  which  such  vehicles  shall  be  oper- 
ated within  any  city  or  village,  it  is  declared  that  "no  motor 
vehicle  shall  be  operated  at  a  speed  greater  than  twelve  miles 
an  hour  or  at  a  rate  of  speed  greater  than  is  reasonable  and 
proper,  and  having  regard  for  the  traffic  and  use  of  the  road, 
and  the  condition  of  the  road,  nor  at  a  rate  of  speed  such  as  to 
endanger  the  life  or  limb  of  any  person."  In  this  section,  also, 
the  person  operating  a  motor  vehicle  is  required  to  reduce  the 
speed  to  a  rate  not  exceeding  eight  miles  an  hour  upon  ap- 
proaching railroad  crossings  and  intersections  of  highways,  or 
a  bridge  or  a  sharp  curve  or  a  steep  descent,  or  upon  approach- 
ing "another  vehicle  or  an  animal  or  person  outside  of  any  vil- 
lage or  city,"  and  there  the  rate  of  speed  is  limited  to  eight 
miles  an  hour  until  the  person  is  "entirely  past  such  intersec- 
tion, bridge,  curve,  descent,  vehicle,  animal  or  person."  Section 
8  of  the  act  makes  it  the  duty  of  the  person  operating  such 
motor  vehicle,  "at  request  or  on  signal  by  putting  up  the  hand, 
from  a  person  riding  or  driving  a  restive  horse  or  other 
draught  or  domestic  animal,"  to  bring  such  motor  vehicle 
"immediately  to  a  stop,"  and  "if  traveling  in  the  opposite  di- 
rection to  "remain  stationary  so  long  as  may  be  reasonable  to 
allow  such  horse  or  animal  to  pass." 

In  section  9  the  act  requires  the  motor  vehicle  to  be  equipped 
with  good  and  sufficient  brakes  and  with  a  suitable  bell,  horn 
or  other  signal,  and  to  exhibit  "during  the  period  from  one- 
half  hour  after  sunset  to  one-half  hour  before  sunrise,  one  or 
more  lamps,  showing  white  lights  visible  within  a  reasonable 
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distance  from  the  direction  toward  which  such  vehicle  is  pro- 
ceeding, and  a  red  light  visible  from  the  reverse  direction." 

We  think  it  is  obvious  that  the  trial  court's  construction 
of  the  statute  is  the  correct  one.  The  legislative  purpose  was 
to  protect  a  distinct  class  of  persons,  that  is,  users  of  public 
highways.  The  safety  of  a  person  in  a  field  adjoining  a  public 
highway  was  not  within  the  contemplation  of  the  legislature. 
The  requirement  of  a  bell  or  horn  and  the  use  of  signals  and  of 
lamps  in  front  and  in  the  rear,  and  the  giving  of  signals 
from  the  direction  towards  which  such  vehicle  is  proceeding, 
and  a  different  signal  visible  from  the  rear,  could  only  have 
been  intended  for  the  protection  of  persons  traveling  on  the 
highway.  The  duties  imposed  by  law  upon  the  driver  of  a 
motorcycle  require  him  to  keep  his  eyes  upon  the  road  and  to 
look  ahead  for  the  purpose  of  protecting  other  persons  using 
the  public  highway  from  probable  injury  resulting  from  fast 
driving  or  other  negligence.  Since  the  statute  fmposed  upon 
defendant  no  duty  to  the  plaintiff,  the  evidence  failed  tp  show 
negligence.  It  is  only  where  the  defendant  wrongfully  fails 
to  perform  some  duty  owed  to  the  plaintiff  that  a  cause  of 
action  based  upon  negligence  can  exist.  (Tawney  v.  Rc^ilway 
Co.,  84  Kan.  354, 114  Pac.  223 ;  Denton  v.  Railway  Co.,  90  Kan. 
51,  133  Pac.  558.)  Moreover,  there  was  no  evidence  tending 
to  show  that  a  motorcycle  running  at  forty  miles  an  hour 
would  make  any  more  noise,  or  be  any  more  likely  to  frighten 
a  horse  in  an  adjoining  field,  than  one  running  at  twenty-five 
miles  an  hour,  which  was  the  rate  of  speed  allowed  by  the 
statute.  Counsel  for  the  plaintiff  admit  they  have  not  been 
able  to  find  any  case  or  precedent  directly  in  point,  and  we 
have  found  none,  but  on  the  general  principles  upon  which 
actions  for  negligence  are  based,  we  are  satisfied  that  the 
plaintiff  cannot  recover. 

The  judgment  is  affirmed. 
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No.  21,373. 

Mary  E.  Sharker,  Appellee,  v.  The  Capitol  Life  Insurance 
Company,  of  Colorado,  Appellant. 

SYLLABUS  BY  THE  COUBT. 

1.  Life  Insurance — Physical  Appea/rance  of  Applicant — Testimony  of 
Neighbors,  Testimony  of  neighbors  as  to  physical  appearance  of  the 
insured  was  properly  received  touching  his  good  faith  in  making  the 
statements  contained  in  the  application. 

2.  Same — Sta^ments  in  Application — Representations  Not  Warranties. 
The  policy  provided  that  the  statements  made  by  the  insured  should, 
in  the  absence  of  fraud,  be  deemed  representations,  and  not  war- 
ranties. Held,  ^hat  good  faith  in  making  such  statements  was  suffi- 
cient, although  they  may  have  been  incorrect  in  fact. 

3.  Same — Verdict — Instructions.  The  evidence  supported  the  verdict, 
and  there  was  no  error  in  the  giving  or  refusing  of  instructions. 

9 

Appeal  from  Saline  district  court;  Dallas  Grover,  judge. 
Opinion  filed  March  9,  1918.     Affirmed. 

C.  W.  Burch,  B.  L  Litoivich,  LaRue  Royce,  all  of  Salina,  and 
William  E.  Hutton,  of  Denver,  Colo.,  for  the  appellant. 
Z.  C.  Millikin,  of  Salina,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  defendant  appeals  from  a  judgment  on  a  life 
insurance  policy,  claiming  that  the  answers  of  the  applicant 
touching  his  health  relieved  the  company  from  liability;  that 
certain  testimony  was  improperly  admitted ;  that  certain  find- 
ings of  fact  should  have  been  set  aside;  and  that  the  court 
erred  in  charging  the  jury. 

The  answers  in  the  applici^tion  complained  of  are  that  he 
had  never  had  any  disease  of  the  stomach,  and  that  to  the  ques- 
tion, "How  often  during  the  past  five  years  did  you  consult 
a  physician?"  the  answer  was  "No."  It  seems  that  the  appli- 
cant had  consulted  certain  doctors  about  some  digestive  dis- 
turbance, and  had  had  his  stomach  washed  out  and  received 
some  treatments,  and  that  some  months  after  the  policy  was 
issued  the  trouble  developed  into  a  cancer  of  the  stomach  or 
esophagus,  from  which  he  died.    The  agent  testified  that  he 
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took  the  examination  blank  on  September  27,  1915,  and  the 
policy  was  issued  three  days  later;  that  he  had  known  the 
deceased  some  two  years ;  that  he  went  to  his  house  to  solicit 
his  two  boys  for  life  insurance  and  spoke  to  the  father  about 
insuring  him,  remaining  at  the  house  two  or  two  and  a  half 
hours.  Later,  he  called  the  deceased  to  come  to  his  office  and 
finally  got  his  application  for  life  insurance,  being  paid  one 
year's  premium  in  advance  by  check.  He  sent  the  applicant 
to  Dr.  Moses,  the  examiner,  and  when  the  policy  came  the 
agent  went  out  as  quickly  as  he  could  and  delivered  it  at  the 
applicant's  home  and  stayed  there  until  after  dinner.  He  did 
not  observe  anything  unusual  about  the  applicant's  eating ;  he 
seemed  to  eat  like  the  rest  of  the  people — ^took  the  same  kind  of 
food  as  near  as  the  agent  could  tell,  and  was  apparently  in 
good  health. 

The  examiner  testified  that  he  did  all  the  writing  on  the 
application,  except  the  signature. 

"Q.  After  you  had  written  down  the  answers  in  this  blank,  did  you 
read  it  over  to  him?  A.   No,  dr. 

"Q.  You  just  passed  it  to  him  and  asked  him  to  sign  it?  A.  I  just 
passed  it  to  him  and  says:  'This  is  what  you  are  to  sign,'  pointing  the 
place  where  he  is  to  sign. 

"Q.   And  he  signed?   A.   He  signed. 


"Q.  Yes,  and  you  say  to  all  external  appearances,  at  least,  or  as  far  as 
your  examination  disclosed,  he  was  a  healthy  man?  A.  He  was  a 
healthy  man." 

The  jury  found  that  the  deceased  consulted  one  physician 
June  28,  and  July  26,  1915,  another  about  August  25  and 
September  4,  and  the  former  about  September  27,  but  that  on 
September  27,  and  for  two  months  before,  he  enjoyed  good 
health,  and  that  two  months  prior  to  that  date  he  had  no  sick- 
ness. 

''13.  Was  the  insured  in  sound  health  and  insurable  condition  at  the 
time  of  the  delivery  of  the  policy  of  insurance  sued  upon  in  this  action? 
A.  Yes." 

Witnesses  were  permitted  to  testify  that  they  had  seen  the 
deceased  at  various  times  during  the  summer  and  fall,  one  as 
late  as  December,  and  that  he  looked  and  acted  as  usual.  This 
simply  corresponds  with  what  the  examining  physician 
thought  at  the  time  he  wrote  in  the  answers  to  the  questions. 
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and  it  was  competent  touching  the  good  faith  of  the  deceased, 
for  if  his  appearance  was  such  that  his  neighbors  and  ac- 
quaintances, as  well  as  the  examining  physician,  thought  him 
in  usual  good  health,  this  would  tend  to  show  that  the  ap- 
plicant had  no  reason  to  believe  that  he  had  been  or  was  soon 
to  be  stricken  with  a  fatal  malady. 

It  is  argued  that  the  truth  and  not  the  good  faith  of  the 
answers  is  the  scale-tipping  thing;  but  it  is  stated  in  the 
plaintiff's  brief,  and  not  disputed,  that  the  policy  contained 
the  clause  that  "All  statements  made  by  the  insured  shall, 
in  the  absence  of  fraud,  be  deemed  representations,  and  not 
warranties."  The  rule  in  such  cases  is  that  good  faith  is 
sufficient.  (Mouler  v.  American  Life  Ins.  Co.,  Ill  U.  S.  335; 
Insurance  Co.  v.  Woods,  54  Kan.  663,  39  Pac.  189.  See,  also, 
Farragher  v.  Knights  &  Ladies,  98  Kan.  601,  159  Pac.  3,  and 
Diehl  et  al  v.  Mut.  Life  Ins.  Co.,  176  111.  App.  462.)  The 
recent  decision  in  American  Bankers*  Ins.  Co.  v.  Hopkins,  by 
the  supreme  court  of  Oklahoma,  169  Pac.  489,  is  very  much 
in  point. 

Section  5290  of  the  General  Statutes  of  1915  provides  that — 

"No  misrepresentation    .     .    .    shall  be  deemed  material 
unless   the  matter   misrepresented   shall   have   actually  contributed   to 
the  contingency  or  event  on  which  the  policy  is  to  become  due  and  pay- 
able." 

The  answer  alleged,  not  only  that  the  applicant  when  in- 
sured was  and  for  many  months  had  been  afflicted  with  cancer 
of  the  stomach,  but  also  that  all  of  the  representations  cover- 
ing this  matter  "were  false  and  known  to  be  false  by  the  said 
David  N.  Sharrer  and  were  falsely  and  fraudulently  made  to 
the  defendant  by  the  said  David  N.  Sharrer  for  the  purpose  of 
inducing  the  issuance  to  him"  of  the  policy.  The  day  the  ex- 
amination was  made  the  deceased  had  had  his  stomach  washed 
out,  and  this  was  repeated  two  days  later,  the  doctor  giving 
him  a  prescription.  But  not  until  November  1st  was  an  X-ray 
picture  taken,  and  this  revealed  what  the  doctor  termed, two 
notches  about  as  big  as  a  half  dime.  After  the  death  in  the 
following  March  a  post-mortem  examination  convinced  the 
same  physician  that  cancer  caused  the  death.  Two  other 
doctors  examined  him  on  September  4  and  discussed  a  case 
of  malignancy  or  cancerous  stomach,  but  did  not  conclude 
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that  it  was  such.  Two  of  the  attending  physicians  during  his 
last  sickness  testified  that  a  case  of  cancer  might  develop  and 
produce  death  within  three  mbnths,  and  that  they  were  unable 
to  say  that  any  diseased  condition  existed  as  early  as  Septem- 
ber. One  of  them  stated  that  the  condition  found  at  the  post 
mortem  was  not  necessarily  inconsistent  with  good  health  the 
previous  Septembei*. 

From  the  foregoing,  it  appears  that  the  jury  had  fair 
grounds  for  finding  that  the  claims  of  existing  cancer  and 
fraudulent  statements  were  not  sustained. 

The  instructions  gave  the  jury  correct  rules  to  guide  their 
deliberations. 

Mention  is  made  of  a  previous  rheumatic  ailment,  but  this 
does  not  appear  to  have  returned,  or  to  have  been  a  causal 
element  in  the  case. 

The  judgment  is  affirmed. 


No.  21,379 

Alfred  Scott,  by  his  next  friend,  Henry  Scott,  Appellee,  v. 
The  Kansas  State  Fair  Association,  Appellant,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Automobile  Races — Injury  to  Boy  Ten  Years  Old — Contributory 
Negligence — Question  for  Jury,  Whether  the  plaintiff,  a  boy  ten 
years  old,  of  average  intelligence,  who,  while  attending  automobile 
races,  occupies  a  dangerous  place  after  repeated  warnings  of  the 
danger,  is  guilty  of  such  contributory  negligence  as  will  prevent  his 
recovering  damages  for  the  injuries  he  sustained  by  being  run  over 
by  one  of  the  racing  automobiles,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury. 

2.  Joint  Tort-Feasors — EjSfect  of  Compromise  with  a  Part  of  Them. 
On  an  oral  compromise  with  several  joint  tort-feasors,  a  reserva- 
tion of  the  right  to  proceed  against  the  other  joint  tort-feasors  may 
be  made  orally.  * 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.     Opinion  filed  March  9,  1918.    Affirmed. 

Edwin  D.  McKeever,  of  Topeka,  for  the  appellant. 

Otis  Hungate,  and  Frank  G.  Drenning,  both  of  Topeka,  for 
the  appellee. 
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Scott  V.  Fair  Association. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  Kansas  State  Fair  Association  appeals 
from  a  judgment  rendered  against  it  for  negligently  injuring 
Alfred  Scott. 

1.  The  association  urges  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and,  for  that  reason,  no  judgment 
could  be  properly  rendered  in  his  favor.  This  question  was 
presented  to  the  trial  court  in  several  ways. 

On  September  17,  1915,  the  association  was  holding  a  free 
state  fair  on  the  Kansas  state  fair  grounds  at  Topeka,  and 
had  advertised  that  automobile  races  would  occur  on  that  day. 
The  plaintiff,  then  a  boy  ten  years  old,  with  a  couple  of  com- 
panions attended  the  fair  and  the  automobile  races.  These 
races  occurred  on  a  half-mile  race  track,  which  had  been  built 
and  was  ordinarily  used  for  horse  racing.  The  plaintiff  and 
his  companions  sat  on  some  boxes  near  the  curve  at  one  end 
of  the  track.  A  large  number  of  other  people  occupied  posi- 
tions near  the  plaintiff.  Around  the  track  a  post  and  woven- 
wire  fence  had  been  built;  the  plaintiff  was  near  this  fence. 
The  association,  through  its  officers  and  employees,  gave 
repeated  warnings  to  all  who  were  near  the  plaintiff  that  the 
place  occupied  by  them  was  dangerous,  and  that  the  racing 
automobiles  were  liable  to  leave  the  track,  go  through  the 
fence,  and  kill  and  injure  some  of  those  who  were  standing 
near.  The  plaintiff  heard  these  warnings,  but  he  remained 
at  or  near  the  place  then  occupied  by  him.  One  of  the  racing 
automobiles  left  the  track,  went  through  the  fence,  and  injured 
the  plaintiff.  The  plaintiff  lived  in  the  city  of  Topeka.  He 
was  a  boy  of  average  intelligence,  and  was  acquainted  with 
automobiles  and  with  the  danger  encountered  by  getting  in 
front  of  one. 

The  association  argues  that  because^  of  the  intelligence  of 
Alfred  Scott,  because  of  the  dangerous  place  occupied  by  him, 
and  because  of  his  remaining  in  that  place  after  repeated 
warnings,  he  was  guilty  of  such  contributory  negligence  as 
prevents  his  recovering  damages  for  the  injuries  he  sustained. 

Contributory  negligence,  like  negligence,  is  ordinarily  a 
question  for  the  jury.  Under  the  circumstances  disclosed  by 
the  evidence  abstracted,  the  question  of  the  contributory  neg- 
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ligence  of  the  plaintiff  was  a  question  to  be  determined  by  the 
jury  as  a  question  of  fact.  The  circumstances  did  not  disclose 
that  the  plaintiff  was  ^ilty,  as  a  matter  of  law,  of  such  con- 
tributory negligence  as  would  prevent  his  recovery.  In  Rat- 
cliff  e  V.  Speith,  95  Kan.  823, 149  Pac.  740,  this  court  said : 

"Whether  .  .  .  the  plaintiff,  who  was  over  thirteen  years  old 
and  who  started  across  the  street  without  looking  for  or  observing 
the  approach  of  the  automobile,  which  was  coming  at  a  moderate  rate 
of  speed,  was  guilty  of  contributory  negligence,  were  questions  for  the 
determination  of  a  jury."     (Syl.  112.) 

A  like  conclusion  was  reached  in  Routh  v.  Weakley,  97  kan. 
74,  154  Pac.  218.  (See,  also,  K.  P^  Rly.  Co.  v.  Whipple,  39 
Kan.  531,  18  Pac.  730 ;  Bess  v.  Railway  Co.,  62  Kan.  299,  62 
Pac.  996 ;  Coy  v.  Railway  Co.,  74  Kan.  853,  86  Pac.  468 ;  Note 
to  "Contributory  Negligence  of  Children,"  L.  R.  A.  1917F, 
pp.  10,  66.) 

2.  Another  matter  urged  is  that  the  plaintiff  settled  with 
the  other  defendants  in  this  action,  and  that  he  cannot  now 
recover  against  the  fair  association.  The  action  was  brought 
against  the  Kansas  State  Fair  Association,  H.  L.  Kirkpatrick, 
S.  E.  Lux,  and  W.  W.  Webb.  A  compromise  was  affected  with 
S.  E.  Lux  and  W.  W.  Webb.  Under  that  compromise  they 
paid  to  the  plaintiff  $2,666.67,  and  were  released  from  further 
liability.  However,  the  plaintiff  made  a  distinct  reserva- 
tion to  sue  the  Kansas  State  Fair  Associaton,  notwithstanding 
the  settlement  with  Lux  and  Webb.  Both  the  settlement  and 
the  reservation  were  oral.  The  argument  is  that  such  a 
reservation  should  be  reduced  to  writing.  That  argument  is 
not  good.  There  is  no  law  which  requires  that  such  a  reserva- 
tion shall  be  in  writing.  An  oral  reservation  is  as  good  as  a 
written  one.  This  court  has  held  that  such  a  reservation  is 
good,  and  that  it  preserves  the  right  of  the  injured  party  to 
proceed  against  the  joint  tort-feasor  with  whom  no  settlement 
has  been  made.  {Edens  v.  Fletcher,  79  Kan.  139,  98  Pac. 
784;  City  of  Topeka  v.  Brooks,  99  Kan.  643,  164  Pac.  285; 
Feighley  v.  Milling  Co.,  100  Kan.  430, 165  Pac.  276.) 

No  question  is  presented  concerning  the  negligence  of  the 
association. 

The  judgment  is  affirmed. 
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Douglas  County  v.  City  of  Lawrence. 


No.  21,380. 

The  Board  op  County  Commissioners  of  the  County  of 
Douglas,  Appellant,  v.  The  City  of  Lawrence,  Appellee. 

SYLLABUS  BY  THE  COUBT. 

1.  Town  Site — Levee  and  Streets  Dedicated — Fee  Vested  in  County  in 
Trust,  When  the  founders  of  a  city  or  town  execute,  file,  and  record 
the  plat  of  the  property  devoted  by  them  to  town-site  purposes,  the 
fee  title  of  the  levees,  streets,  alleys,  parks,  and  the  like  vests  in  the 
county  forever,  in  trust  for  the  public,  by  operation  of  law. 

2.  Same — Control  of  Levees  and  Streets  Vested  in  City,  The  lawful 
possession,  dominion,  and  control  of  all  levees,  streets,  and  the  like, 
dedicated  to  the  public  by  the  founders  of  a  town  site,  are  vested  in  the 
city  by  operation  of  law. 

8.  Same — Control  of  Levees  and  Streets — Cannot  he  Divested  by  City,  A 
city  cannot,  by  executing  a  deed  of  conveyance  to  a  part  of  a  public 
levee,  disable  itself  of  its  public  municipal  power  nor  relinquish  its 
public  municipal  duty  to  control  the  property  for  the  public  good. 

4.  Same  —  Control  of  Levees  and  Streets  —  Nonuse  —  Laches  —  Adverse 
Possession.  Those  rights,  duties,  and  privileges  conferred  and  imposed 
upon  a  municipal  corporation  exclusively  for  the  public  benefit  cannot 
ordinarily  be  lost  through  nonuse,  laches,  estoppel,  or  adverse  posses- 
sion, and  statutes  of  limitation  are  not  ordinarily  applicable  thereto. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  March  9, 1918.    Affirmed. 

J.  S.  Amick,  of  Lawrence,  for  the  appellant. 
Thomas  Harley,  and  J.  Willard  Ward,  both  of  Lawrence,  for 
the  appellee. 

The  opinion  of  t^e  court  was  delivered  by 

Dawson,  J. :  This  was  an  action  by  the  board  of  county  com- 
missioners of  Douglas  county,  against  the  city  of  Lawrence,  to 
quiet  its  title  to  a  small  tract  of  land  on  the  bank  of  the  Kansas 
river  in  the  city  of  Lawrence.  The  county's  title  sought  to  be 
quieted  was  based  on  a  deed  from  the  city  to  the  county  exe- 
cuted in  1860.  The  defendant  city  prevailed,  on  the  following 
facts  and  conclusions  of  law  as  found  and  determined  by  the 
trial  court: 

"1.    The  tract  of  land  in  dispute  in  this  case  is  clearly  marked  on  the 
plat  attached  to  the  pleadings.    It  is  bounded  on  the  north  by  the  Kan- 
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sas  river,  on  the  west  by  the  west  line  of  Vermont  street  produced;  on 
the  south  by  Pinckney  street  and  on  the  east  by  the  west  line  of  Massa- 
chusetts street  produced.  The  grround  forms  a  portion  of  the  original 
town  site  of  Lawrence. 

"2.  The  original  town  site  company  filed  its  plat  in  the  late  fifties  and 
on  that  plat  this  land  was  marked  'Levee/  This  plat  was  destroyed  by 
fire  in  the  Quantrell  raid  of  1863,  but  another  was  reproduced  by  a  com- 
petent engineer  later  by  order  of  the  Board  of  County  Commissioners. 

"3.  In  June,  1860,  the  City  of  Lawrence  by  its  proper  officers  executed 
and  delivered  to  Douglas  county  a  warranty  deed  for  the  land  in  ques- 
tion and  a  few  years  later  the  county  erected  a  jail  thereon  and  used  it 
for  jail  purposes  until  some  five  or  six  years  ago  when  it  erected  a  new 
jail  on  another  site. 

"4.  In  1866  certain  persons  representing  themselves  to  be  'Trustees  of 
the  Lawrence  Town  Company'  executed  a  deed  of  conveyance  to  the  city 
of  Lawrence  for  this  property. 

"5.  The  county  has  leased  this  property  to  various  persons  from  time 
to  time. 

"7.    If  the  city  through  its  mayor  and  councilmen  had  the  authority  so 

to  do  it  has  parted  with  all  of  its  title  to  the  real  estate  iu  question  to 

the  county,  both  by  actual  transfer  and  by  permitting  the  county  to  use 

the  same  openly,  notoriously,  and  adversely  for  more  than  fifteen  years." 

CONCLUSIONS  OF  LAW. 

"1.  When  the  plat  of  the  original  town  site  was  filed  it  vested  the  title 
of  the  real  estate  in  question  in  the  county  for  the  uses  and  purposes 
therein  designated.  The  use  and  control,  however,  was  always  in  the 
city. 

"2.  The  city  was  powerless  to  part  with  the  title  to  this  real  estate  or 
to  its  right  to  possess  and  use  the  same  for  the  purpose  for  which  it  was 
dedicated. 

"3.  The  fee  of  the  real  estate  in  question  is  still  in  the  county,  not  by 
virtue  of  any  conveyance,  or  any  adverse  title,  but  it  holds  the  original 
title  vested  in  it  by  the  filing  of  the  plat;  the  possession  and  use  of  it, 
however,  is  in  the  city." 

Plaintiflf  appeals. 

The  county  of  Douglas  has  an  unimpeachable  fee  title  to  the 
land,  as  trustee  for  the  benefit  of  the  public  and  particularly 
for  that  portion  of  the  public  represented  by  the  city  of  Law- 
rence and  its  inhabitants,  such  title  in  trust  being  based  on  the 
dedication  of  the  land  to  public  uses  by  the  original  incorpo- 
rators of  the  city  of  Lawrence,  as  evidenced  by  the  plat  filed 
by  them  at  the  time  the  city  was  founded,  about  1854  or  1855. 
(Kansas  Stat.  [Territorial]  1859,  ch.  24 ;  Gen.  Stat.  1915, 
§§  6797-6808 ;  CommWs  of  Franklin  Co.  v.  Lathrop,  9  Kan. 

42— Kan.^1778  ^  . 
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453;  A.  &  N.  Rid.  Co.  v.  Garside,  10  Kan.  552,  syl.  If  1 ;  Wood 
V.  National  Water  Wo^-ks  Co.,  33  Kan.  590,  7  Pac.  233  ;A.i&N. 
Rid.  Co.  V.  Manley,  42  Kan.  577,  586,  22  Pac.  567  ;A.T.i&  S.  F. 
Rid.  Co.  V.  Luening,  52  Kan.  732,  35  Pac.  801.) 
In  the  latter  case  the  court  said : 

''In  this  state,  the  fee  of  all  real  estate,  when  dedicated  to  public  use 
by  the  proprietors  of  any  town  or  city,  vests  absolutely  in  the  county 
wherein  such  real  estate  lies,  and  the  county  forever  afterward  holds  the 
property  in  trust  for  such  use.  The  county  holds  the  property  as  a  mere 
agent  of  the  public,  and  in  trust  for  the  public  use.  But  the  city  has  the 
control  over  it  as  another  agent  of  the  public.  (Radlroad  Go.  v.  Garside, 
10  Kan.  552;  ShowaUer  v.  Rudlivay  Co.,  49  id.  421.)"     (p.  735.) 

In  the  Wood  case,  supra,  part  of  the  syllabus  reads : 
"Where  a  proprietor  laying  off  any  city  or  town,  or  an  addition  to  any 
city  or  town,  .  .  .  makes  out  a  map  or  plat  thereof,  and  reserves  for 
public  uses  streets  and  alleys,  and  acknowledges,  certifies,  files  and  re- 
cords the  same  with  the  register  of  deeds  of  the  county  in  which  such 
city  or  town,  or  addition,  is  situate,  the  fee  of  the  streets  and  alleys  dedi- 
cated to  public  use  vests  absolutely  in  the  county  wherein  such  real 
estate  lies,  and  the  county  forever  afterward  holds  the  property  in  trust 
for  such  use;  but  the  city  has  control  over  it,  as  another  agent  of  the 
public ;  and  such  streets  and  alleys,  under  the  direction  and  control  of  the 
public  authorities,  are  subject  to  be  appropriated  to  all  the  uses  to  which 
the  streets  of  a  city  are  usually  devoted,  as  the  wants  or  conveniences  of 
the  people  may  render  necessary  or  important."   (p.  590.) 

The  evidence  and  the  inferences  which  may  properly  be  de- 
rived therefrom  justify  the  trial  court's  second  finding  of  fact. 
The  deed  of  the  original  grantor  of  the  town-site  company  in- 
tended that  the  levees,  streets,  parks,  etc.,  should'  pass  to  the 
public.  That  the  grantor  directed  that  his  trustees  should 
convey  the  leyees,  etc.,  by  deed  to  the  town  corporation  is  un- 
important. The  statute  designated  the  proper  mode  of  convey- 
ing the  property  for  the  uses  intended — ^by  the  execution,  filing 
and  recording  of  the  plat^-and  that  mode  was  complied  with. 
The  act  of  1859,  chapter  24,  was  intended,  so  far  as  applicable, 
to  apply  to  lands  theretofore  platted  for  town  sites  as  well  as 
to  those  which  should  be  platted  thereafter.     (§§  11,  12.) 

"A  strip  of  land  lying  along  the  marg^in  of  a  navigable  stream  was 
included  in  the  plat  of  a  city  and  dedicated  to  the  public  by  the  use  of 
the  word  'levee*  written  thereon.  Several  streets  opened  upon  this  tract 
and  many  lots  had  no  other  means  of  ingress  and  egress  except  over  and 
along  it.    Held,  that  its  dedication  included  its  use  as  a  street  as  well  as 
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a  landing-place  for  boats."    (Mc Alpine  v.  Railway  Co.,  68  Kan.  207,  syl. 
H  1,  75  Pac.  73.) 

It  seems,  therefore,  that  when  the  original  plat  of  the  city  of 
Lawrence,  covering  the  levee  in  question,  was  filed  and  re- 
corded, the  prior  title  holders  parted  with  all  their  interest  in 
the  property  in  dispute,  and  the  fee  title  in  trust  passed  by 
operation  of  law  to  Douglas  county ;  and  the  beneficial  use  of 
the  land  passed  to  the  general  public ;  and  the  control  of  the 
land,  for  the  benefit  of  the  public,  passed  to  the  city  of  Law- 
rence. Consequently,  the  deed  of  1860  from  the  city  of  Law- 
rence to  the  county  of  Douglas  conveyed  nothing  that  the 
county  did  not  then  already  possess — ^the  fee  title  to  the  prop- 
erty— and  the  deed  from  the  city  to  the  county  executed  in 
1860  was  void  because  the  city  had  no  fee  title  to  convey,  and  it 
could  not  by  such  conveyance  disable  itself  of  its  public  mu- 
nicipal power  nor  relinquish  its  public  municipal  duty  to  con- 
trol the  property  for  the  public  good. 

The  deed  of  1866  from  the  "Trustees  of  the  Lawrence  Town 
Company"  to  the  city  was  of  no  force,  as  the  dedication  of  the 
property  to  public  uses  several  years  before  had  conveyed  all 
that  the  grantors  had  power  to  convey.  And  the  doctrine  of 
the  effect  of  after-acquired  title  is  not  applicable. 

A  levee  in  a  city,  dedicated  to  public  use,  does  not  substan- 
tially differ  from  a  street  or  public  park.  In  Webb  v.  Demop^ 
olis,  95  Ala.  116,  it  was  held : 

''A  city  or  town  has  no  alienable  interest  in  the  public  streets  thereof, 
but  holds  them  in  trust  for  its  citizens  and  the  public  generally;  and 
neither  its  acquiescence  in  an  obstruction  or  private  use  of  a  street  by  a 
citizen,  or  laches  in  resorting  to  legal  remedies  to  remove  it,  nor  the 
statute  of  limitations,  nor  the  doctrine  of  equitable  estoppel,  nor  pre- 
scription, can  defeat  the  right  of  the  city  to  maintain  a  suit  in  equity  to 
remove  the  obstructions."    (Syl.  If  4.) 

While  a  municipal  corporation  may  part  with  its  private, 
proprietary  rights  through  conveyances,  or  lose  them  through 
prescription,  adverse  possession,  or  by  statutes  of  limitation, 
yet  the  great  weight  of  authority  is  that  those  rights,  duties 
and  privileges  which  are  conferred  or  imposed  upon  a  mu- 
nicipal corporation  exclusively  for  the  public  benefit  are  not 
ordinarily  lost  through  nonuse,  laches,  estoppel,  or  adverse 
possession,  nor  are  statutes  of  limitation  applicable  thereto. 
(Simplot  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  16  Fed.  350,  syl.  If  2 ; 
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San  Leandro  v.  Le  Breton,  72  Cal.  170,  13  Pac.  405 ;  Orena  v. 
City  of  Santa  Barbara,  91  Cal.  621,  28  Pac.  268 ;  Lee  et  al.  v, 
Tovm  of  Mound  Station,  118  111.  304 ;  Cheek  v.  City  of  Aurora 
et  al.,  92  Ind.  107 ;  Wolfe  et  al.  v.  The  Town  of  Sullivan,  133 
Ind.  331 ;  The  City  of  Waterloo  v.  The  Union  Mill  Co.,  72  Iowa, 
437 ;  Taraldson  v.  Town  of  Lime  Springs,  92  Iowa,  187 ;  With- 
erspoon  v.  Meridian,  69  Miss.  288;  Territory  v.  Deegan,  3 
Mont.  (Ty.)  82;  Price  v.  Inhabitants  of  Plainfield,  40  N.  J. 
Law,  608 ;  St.  Vincent  Orphan  Asylum,v.  City  of  Troy,  76  N.  Y. 
108;  Commonwealth  v.  Moorehead,  118  Pa.  St.  344;  Sims  v. 
Chattanooga,  70  Tenn.  694 ;  Yates  v.  Town  of  Warrenton,  84 
Va.  337 ;  Ralston  v.  Town  of  Weston,  46  W.  Va.  544 ;  ChUds  v. 
Nelson,  69  Wis.  125.) 

There  is  still  another,  somewhat  different,  legal  and  equi- 
table principle  which  bars  the  claims  of  Douglas  county  as 
sought  to  be  maintained  in  this  action.  The  county  became 
the  trustee  holder  of  the  title  in  1855,  or  thereabouts,  by  opera- 
tion of  law.  The  county  was  thereby  charged  in  law  with  a 
trustee's  duties — ^to  hold  the  title  inviolably  for  the  benefit  of 
its  cestui  que  trust,  who  under  this  trust  were  the  general 
public.  The  county  has  always  been  charged  in  law  with 
notice  of  the  rights  of  the  public.  It  could  acquire  no  interest 
in  the  property  inconsistent  with  its  duty  as  trustee.  It  was 
charged  in  law  with  notice  that  the  city  could  not  abdicate  its 
public  municipal  power  nor  escape  its  public  duty  to  control 
the  property  for  the  benefit  of  the  cestui  que  trust — ^the  peo- 
ple in  general,  and  the  inhabitants  of  Lawrence  in  particular. 

The  judgment  of  the  district  court  was  correct,  and  it  is 
affirmed. 
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Wayman  v.  Soller. 


No.  21,384 

Vashti  C.  Wayman,  Appellant,  v.  August  Soller  and  T.  C. 

DoDD,  AppeUees. 

SYLLABUS  BY  THE  COURT. 

Jurisdiction — Appeal — Amount  Involved  Less  than  $100,  In  an  action 
for  the  recovery  of  money  only,  in  which  a  party  is  resisting  the 
recovery  of  any  amount  and  a  judgment  is  rendered  for  $62,  from 
which  such  party  attempts  to  take  an  appeal,  the  amount  in  con- 
troversy as  to  such  party  is  fixed  by  the  amount  of  the  judgment,  and 
it  being  less  than  $100,  no  appeal  liea  to  the  supreme  court. 

Appeal  from  Washington  district  court;  John  C.  Hogin, 
judge.     Opinion  filed  March  9,  1918.     Dismissed. 

Edgar  Bennett,  of  Washington,  for  the  appellant. 
J.  R.  Hyland,  of  Washington,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  T.  C.  Dodd  filed  a  claim  against  the 
estate  of  0.  H.  P.  Steele  and  Caroline  Steele,  deceased,  in  the 
sum  of  $103.03.  It  was  duly  exhibited  to  the  administrator  of 
the  estate,  August  Soller,  and  on  April  29,  1916,  the  probate 
court  allowed  the  claim  to  the  extent  of  $62,  and  assigned  it  to 
the  fifth  class.  On  May  3,  1916,  Vashti  C.  Wayman,  daughter 
and  heir  at  law  of  Caroline  Steele,  filed  notice  of  appeal  to  the 
district  court  from  the  order  of  the  probate  court,  but  she  did 
not  file  her  appeal  bond  until  June  10,  1916.  After  the  case 
was  taken  to  the  district  court  Dodd  filed  a  motion  to  dismiss 
the  appeal  for  the  reasons  (1)  that  the  heir  is  not  the  proper 
party  to  take  an  appeal  from  the  probate  court,  and  (2)  that 
the  appeal  bond  was  not  filed  and  approved  within  thirty  days 
from  the  date  of  the  judgment.  The  district  court  sustained 
the  motion,  from  which  order  this  appeal  is  taken. 

The  heir  plausibly  contends,  somewhat  in  line  with  the  rule 
in  Sarbach  v.  Deposit  Co.,  99  Kan.  29,  160  Pac.  990,  that  she 
is  an  interested  party,  and  is  therefore  entitled  to  an  appeal 
from  the  allowance  of  a  claim  that  will  reduce  the  residue  of 
the  estate  of  which  she  was  entitled  to  a  part.     Granting, 
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however,  that  an  heir  is  entitled  to  an  appeal,  under  the  statute 
the  steps  to  an  effective  appeal  are  to  be  taken  within  thirty 
days,  which  was  not  done  in  this  instance.  The  defendants 
insist  that  the  giving  of  bond  is  a  prerequisite  to  the  granting 
of  an  appeal,  one  equally  as  essential  as  notice  and  affidavit, 
which  have  been  held  to  be  indispensable,  and  they  have  cited 
authorities  to  sustain  their  contention,  which  are  very  per- 
suasive. (Spangler,  Adm'r,  v,  Robinson,  20  Kan.  682 ;  McClun 
V.  Glasgow,  55  Kan.  182,  40  Pac.  329;  Mcintosh  v.  Wheeler, 
58  Kan.  324,  49  Pac.  77;  Pee  v.  Witt,  100  Kan.  171,  163  Pac. 
797.) 

Although  the  questions  raised  for  and  against  the  right  of 
appeal  are  simple,  and  the  answers  to  them  are  obvious,  it  is 
equally  obvious  that  as  there  is  less  than  $100  involved  this 
court  is  without  jurisdiction  to  consider  or  determine  them. 
The  claimant  asked  the  probate  court  for  an  allowance  of 
$103.03.  That  court  allowed  $62  of  the  claim.  The  disallow- 
ance of  $41.03  was  to  that  extent  a  decision  in  favor  of  the 
heir,  if  she  be  an  interested  party,  and  also  in  favor  of  the 
administrator,  who  is  not  attempting  to  appeal.  As  to  either 
of  them  $62  is  the  amount  in  controversy,  and,  as  nothing  else 
is  involved  than  the  recovery  of  money,  the  case  is  not  appeal-' 
able.  (Civ.  Code,  §  566 ;  Richmond  v.  Brummie,  52  Kan.  247, 
34  Pac.  783;  Nuhfer  v'.  FUmagan,  87  Kan.  420,  124  Pac.  4X8; 
Wilson  V.  Fisher,  92  Kan.  786,  142  Pac.  241.) 

The  appeal  is  therefore  dismissed. 
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No.  21,389. 

Fannie  Cusick,  Appellee,  v.  W.  F.  Miller,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — Automobile  Driver — Contributory  Negligence  of  Plain- 
tig,  A  pedestrian,  arriving  at  a  street  intersection  which  he  desires 
and  attempts  to  cross,  is  not  necessarily  gruilty  of  contributory  negli- 
gence because  he  does  not  look  behind  him  for  approaching  auto- 
mobiles. 

2.  Same — No  Reversible  Error  in  Record,  Various  assignments  of  error* 
relating  to  evidence,  instructions,  sp^ial  findings,  and  the  general 
verdict,  considered,  and  ^^,,none  of  them  is  sufficient  to  warrant  a 
reversal. 

Appeal  from  Cowley  district  court;  Oliver  P.  Fuller, 
judge.    Opinion  filed  March  9,  1918.    Affirmed. 

S.  C.  Bloss,  J.  E.  Torrance,  and  0.  W.  Torrance,  all  of  Win- 
field,  for  the  appellant. 

A.  Af.  Jackson,  and  A.  L.  Noble,  both  of  Winfield,  for  the 
.  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  action  was  one  for  damages  for  personal 
injuries  inflicted  by  the  defendant,  who  drove  his  automobile 
over  the  plaintiff  at  a  street  crossing.  The  verdict  and  judg- 
ment were  for  the  plaintiff,  and  the  defendant  appeals. 

Seventh  street  in  the  city  of  Winfield  extends  east  and  west. 
It  is  crossed  by  Andrews  street,  which  extends  north  and 
south.  The  plaintiff  desired  to  go  from  the  northeast  comer 
to  the  southwest  comer  of  the  intersection.  She  intended  to 
take  a  diagonal  course,  but  discovered  a  team  and  wagon, 
followed  by  an  antomobile,  entering  the  intersection  from 
the  west.  She  took  a  course  more  toward  the  west  than  toward 
the  south.  As  the  team  and  wagon  came  forward  the  auto- 
mobile passed  north  of  them  and  south  of  the  plaintiff,  who 
was  only  two  or  three  feet  within  the  north  portion  of  the 
intersection.  Just  at  this  time  the  defendant  approached 
from  the  east.  Driving  his  automobile  at  a  speed  of  twelve 
miles  per  hour,  the  defendant,  without  warning  and  without 
slackening  speed,  undertook  to  dart  between  the  wagon  and 
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the  plaintiff.  He  knocked  the  plaintiff  down,  ran  over  her, 
and  seriously  injured  her.  The  plaintiff  was  in  plain  view, 
and  the  defendant  could  have  stopped  his  automobile  within 
the  space  of  two  or  three  feet.  With  the  verdict,  the  jury- 
returned  special  findings  of  fact,  which  follow : 

''1.  If  plaintiff  on  approaching  7th  avenue  had  looked  to  the  east 
could  she  have  seen  the  defendant's  car  approaching?    A.    Yes. 

**2.  What,  if  anything,  was  there  to  prevent  plaintiff  from  passing 
straight  across  7th  avenue  from  north  to  south  on  a  line  with  the  side- 
walk?  A.   Wagon  and  automobile. 

''8.  As  defendant,  Miller,  approached  the  inter8ectk>n  of  Andrews 
street  with  7th  street  were  there  other  vehicles  in  or  near  the  crossing 
^ii4iieh  partly  attracted  his  attention  and  made  it  necessary  for  him  to 
look  out  for  them?   A.   Yes. 

**i.  After  defendant  saw  plaintiff  in  the  street  and  in  a  dangerous 
position  did  he  use  his  best  judgment  and  efforts  in  trying  to  avoid  the 
accident?    A.    No. 

''6.  After  having  entered  upon  the  street  or  intersection  of  7th  ave- 
nue and  Andrews  in  what  direction  or  directions  did  she  move  before 
she  was  struck  by  defendant's  car?   A.  South  and  west. 

''6.  After  the  plaintiff  stepped  upon  7th  avenue  or  the  intersection 
of  7th  avonue  and  Andrews  and  before  the  accident,  was  she  delayed 
or  her  direct  course  obstructed  by  reason  of  the  automobile  and  the 
team  and  wagon  on  the  intersection?  A.  Yes. 

**7.  Did  the  plaintiff  just  before  going  south  in  her  effort  to  cross 
7th  avenue  look  east  to  see  if  other  vehicles  or  automobiles  were  coming 
from  that  direction?  A.   No. 

''8.  Was  the  plaintiff  guilty  of  negligence  which  proximately  con- 
tributed to  her  injury?  A.  No. 

''9.  If  you  find  the  defendant  was  negligent  and  that  such  negligence 
caused  the  injury  complained  of,  state  what  particular  act  or  acts, 
omission  or  omissions  on  the  part  of  the  defendant  caused  the  injuries. 
A.  Failed  to  sound  horn,  failed  to  put  on  emergency  brake,  and  driv- 
ing too  fast. 

"10.  After  the  defendant  discovered  the  position  of  the  plaintiff  in 
the  street  did  he  use  all  reasonable  means  within  his  power  under  the 
circumstances  to  avoid  the  accident?    A.  No." 

The  defendant  complains  of  the  introduction  of  certain 
evidence. 

It  is  said  the  plaintiff  was  allowed  to  prove  the  defendant's 
wealth.  What  occurred  was  this :  Shortly  after  the  accident 
deedi^  of  real  estate  from  the  defendant  to  his  children  were 
placed  on  record.  The  plaintiff  desired  to  show  the  transfers 
as  tending  to  establish  consciousness  of  liability  and  a  purpose 
to  evade  satisfaction  of  such  liability.     The  defendant  was 
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asked  a  preliminary  question,  what  property  he  owned  at  the 
time  of  the  accident.  He  answered  that  he  owned  640  acres 
of  land.  He  was  then  asked  what  he  did  with  the  land  shortly 
after  the  accident.  He  answered  that  he  still  owned  it,  and 
explained  that  the  deeds  which  were  placed  on  record  were 
deeds  of  other  land,  n>ade  long  before  the  accident.  No  at- 
tempt was  made  to  prove  the  defendant's  wealth.  The  evi- 
dence which  the  plaintiff  expected  to  obtain  would  have  been 
proper,  the  method  of  examination  to  obtain  it  was  proper,  and 
the  plaintiff  simply  failed  to  prove  what  she  desired  to  prove. 
The  defendant  complains  of  the  introduction  in  evidence  of 
a  letter  to  him  from  the  pastor  of  a  church,  which  it  is  argued 
tended  to  create  sympathy  for  the  plaintiff  and  resentment 
toward  the  defendant.  On  cross-examination  of  the  defendant 
the  following  occurred : 

"Q.  How  many  times  were  you  up  to  see  Miss  Cusick?  A.  I  never 
went  to  see  Miss  Cusick. 

^*Q.   You  received  a  letter  from  Rev.  Gentry?    A.  I  did. 

"Q.  Never  answered  that  letter?  A.  No,  sir;  I  thought  he  was  a 
meddler  and  did  n't  pay  any  attention. 

*'Q.    I  say,  you  never  answered  that  letter?    A.  No,  sir." 

At  this  point  counsel  for  the  defendant  objected,  no  ground 
of  objection  being  stated,  and  the  cross-examination  closed. 
The  subject  of  the  cross-examination  was  outside  the  scope  of 
the  direct  examination,  was  wholly  immaterial,  and  the  plain- 
tiff was  bound  by  the  answers  returned.  The  defendant,  how- 
ever, reopened  the  subject  by  testifying  to  facts  justifying 
him  in  not  visiting  the  plaintiff,  because  of  apprehension  of 
bodily  harm.  The  letter,  which  was  a  friendly  one,  was  then 
admitted,  and  the  defendant  was  asked  if  he  was  afraid  of  the 
preacher.  The  court  instructed  the  jury  that  the  letter  could 
be  considered  only  as  bearing  on  the  question  whether  or  not 
the  defendant  was  afraid  to  visit  the  plaintiff.  The  issue  of 
fear  was  raised  by  the  defendant.  He  might  have  had  the 
cross-examination  stricken  out,  if  he  had  so  desired.  Instead 
of  this  he  chose  to  enlarge  upon  it,  and  must  abide  the  result. 

Complaint  is  made  that  an  instruction  which  was  requested 
was  not  given,  and  of  instructions  which  were  given. 

The  requested  instruction  authorized  the  jury  to  infer  con- 
tributory negligence  from  the  plantiff's  knowledge  of  traffic 
conditions  usual  to  the  place,  not  conditions  as  they  actually 
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existed,  and  from  her  failure  to  look  toward  the  east.  It  ran 
counter  to  instructions  which  were  given,  over  objection,  and 
which  will  now  be  considered. 

The  court  instructed  the  jury  on  the  subject  of  contributory 
negligence  in  terms  of  reasonable  and  ordinary  care,  to  be  de- 
termined from  all  the  facts  and  circumstances.  The  jury  were 
further  instructed  that  a  pedestrian  about  to  cross  a  city  street 
is  not  necessarily  negligent  in  not  looking  and  listening  for 
approaching  automobiles.  The  instruction  was  correct.  It 
is  not  the  law  of  this  state  that  mere  presence  of  a  city  street 
crossing  cries  danger  to  a  pedestrian,  however  dangerous  a 
few  incorrigible  automobile  drivers  may  in  fact  make  the 
public  thoroughfares.  (WiUiams  v.  Benson,  87  Kan.  421,  423, 
124  Pac.  531 ;  /iatcliffe  v.  Speith,  95  Kan.  823,  828,  149  Pac. 
740.)  In  this  connection  it  may  be  observed  the  defendant  is 
quite  inconsistent.  He  asks  to  be  acquitted  of  negligence  in 
not  seeing  the  plaintiff,  who  was  directly  in  front  of  him, 
because  his  attention  was  taken  by  the  team  and  wagon  and 
the  automobile  following  them.  He  charges  the  plaintiff, 
whose  attention  was  taken  by  the  same  objects,  with  negli- 
gence because  she  did  not  look  backward  and  discover  his 
approach. 

Violation  of  the  statute  limiting  the  speed  of  automobiles 
on  city  streets  and  at  street  intersections  was  pleaded  and 
proved.  The  court  stated  the  terms  of  the  statute  in  an  in- 
struction to  the  jury.  It  is  said  the  court  should  have  qualified 
the  instruction  by  stating  that  violation  of  the  statute  must  be 
the  direct  and  proximate  cause  of  injury,  to  authorize  recovery 
on  that  ground.  The  qualification  was  contained  in  another 
instruction  covering  all  acts  of  negligence  charged. 

Certain  portions  of  the  instructions  were  devoted  to  the 
doctrine  of  last  clear  chance.  They  need  not  be  discussed,  be- 
cause the  jury  eliminated  the  subject  of  last  clear  chance  from 
the  controversy  by  finding  the  plaintiff  was  not  negligent  at 
all.  It  is  contended  the  finding  was  induced  by  erroneous  im- 
pressions derived  from  instructions.  The  court  perceives  no 
sound  basis  for  the  contention. 

In  one  instruction  it  was  said  the  burden  of  proof  respecting 
contributory  negligence  rested  on  the  defendant,  without  re- 
ferring to  the  fact  that  the  plaintiff's  evidence  might  be  looked 


Digitized  by 


Google 


Vol.  102, JANUARY  TERM,  1918. 667 

dusick  V.  Miller. 

to.  The  instruction  is  to  be  read  with  another  which  discussed 
contributory  negligence  and  directed  the  jury  to  consider  all 
the  evidence  bearing  on  the  subject 

Complaint  is  made  of  some  of  the  findings  of  fact. 

It  is  said  the  fourth  finding  is  not  sustained  by  the  evidence. 
Leaving  out  of  consideration  the  defendant's  explanation  of  his 
conduct,  which  the  jury  may  not  have  believed,  the  finding  is 
sustained  by  the  evidence.  If,  however,  an  affirmative  answer 
based  on  the  testimony  most  favorable  to  the  defendant  were 
given  to  the  interrogatory,  the  verdict  would  not  be  affected. 

It  is  said  the  eighth  finding  is  inconsistent  with  the  sixth  and 
seventh  findings.  The  proposition  is  not  argued,  and  is  not 
capable  of  demonstration. 

It  is  said  the  jury  were  not  really  instructed  with  reference 
to  the  plaintiff's  negligence.  The  record  does  not  support  the 
statement. 

It  is  said  there  was  no  evidence  that  any  of  the  specifications 
of  negligence  contained  in  the  ninth  finding  contributed  to  the 
plaintiff's  injury.  The  court  finds  no  difficulty  in  relating  the 
injury  to  the  causes  stated. 

It  is  said,  with  reference  to  the  tenth  finding,  that  there  is 
no  evidence  the  accident  would  have  been  prevented  had  the 
defendant  done  any  of  the  things  he  omitted  to  do.  The  evi- 
dence was  that  when  the  defendant  discovered  the  plaintiff  he 
was  far  enough  from  her  to  have  stopped  his  automobile  be- 
fore striking  her,  and  the  inference  is  this  could  have  been 
done  by  using  the  emergency  brake.  If  the  defendant  had  been 
driving  at  a  lawful  rate  of  speed,  it  is  clear  the  accident  would 
not  have  happened.  Very  likely  the  jury  believed  the  defend- 
ant discovered  the  plaintiff  at  a  greater  distance  from  him  than 
he  estimated,  and,  if  so,  sounding  the  horn  would  no  doubt  have 
saved  her. 

Some  of  the  objections  to  the  evidence,  to  the  instructions, 
to  the  findings,  and  to  the  verdict,  have  not  been  discussed. 
They  have,  however,  been  considered,  and  none  of  them  is 
deemed  suflScient  to  warrant  a  reversal. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,396. 

Frank  Thompson,  Appellant,  v.  The  Missouri,  Kansas  & 
Texas  Railway  Company,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Action  on  Tort — Action  on  Contract — Not  Swme  Causes  of  Action — 
Statute  of  Limitations.  An  action  for  compensation  for  property  of 
the  plaintiff  destroyed  through  the  negligence  of  the  defendant  is 
not  brought  upon  the  same  cause  of  action  as  one  to  recover  an 
amount  agreed  to  be  paid  in  compromise  of  a  claim  of  that  character, 
and  the  pendency  of  an  action  founded  on  such  an  agreement  does  not 
suspend  the  running  of  the  statute  of  limitations  against  an  action  on 
the  tort. 

Appeal  from  Miami  district  court;  Jabez  0.  Rankin,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

Alpheus  Lane,  and  M.  A.  Lane,  both  of  Paola,  for  the  appel- 
lant. 

W.  W.  Brown,  James  W.  Reid,  both  of  Parsons,,  and  R.  E. 
Coughlin,  of  Paola,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Frank  Thompson  brought  an  action  against 
The  Missouri,  Kansas  &  Texas  Railway  Company  to  recover 
$1,575  damages  by  reason  of  a  fire  negligently  set  out  by  the 
defendant  in  the  operation  of  its  road.  The  petition  was  filed 
more  than  two  years  after  the  injury  complained  of,  and  a 
demurrer  to  it  was  sustained  on  the  ground  that  the  statute  of 
limitations  had  run.  The  plaintiff  appeals.  To  avoid  the  bar 
of  the  statute  he  relies  upon  the  provision  of  the  code  allowing 
an  additional  year  in  which  to  begin  a  new  action,  where  in 
one  brought  in  due  time  the  plaintiff  has  failed  otherwise  than 
upon  the  merits.  (Gen.  Stat.  1915,  §  6912.)  He  pleaded  the 
bringing  of  a  prior  action,  and  the  only  question  involved  is 
whether  it  was  of  such  a  character  as  to  extend  the  time  within 
which  to-bring  the  present  proceeding.  To  have  that  effect  it 
must  have  been  brought  upon  the  same  cause  of  action.  (25 
Cyc.  1315;  19  A.  &  E.  Encycl.  of  L.,  2d  ed.,  265.)   The  present 
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case,  as  already  indicated,  is  brought  to  recover  compensa- 
tion for  the  loss  of  property  destroyed  through  the  negligence 
of  the  defendant.  The  petition  in  the  earlier  case  alleged  that 
the  plaintiff's  property  was  destroyed  by  a  fire  negligently  set 
•  by  the  defendant,  to  his  damage  in  the  sum  of  $2,000,  but  these 
allegations  were  preliminary  to  the  further  statement  that  the 
plaintiff's  claim  arising  therefrom  was  compromised,  the 
defendant  agreeing  to  pay,  and  the  plaintiff  to  accept,  $1,393.50 
in  full  settlement  thereof ;  a  payment  of  half  this  amount  was 
alleged,  and  the  action  was  brought  to  recover  the  remainder. 
We  agr^  with  the  trial  court  in  its  conclusion  that  the  two  cases 
were  not  brought  upon  the  same  cause  of  action.  The  earlier 
one  was  founded  upon  a  contract,  the  later  upon  tort.  In  the 
first  action  the  plaintiff,  in  order  to  recover,  was  not  obliged  to 
prove  the  negligent  conduct  of  the  defendant,  or  the  value  of 
the  property  destroyed,  and  the  complete  disproof  of  his  allega- 
tions in  regard  to  these  matters  would  have  availed  the  defend- 
ant nothing.  The  existence  of  a  controversy,  irrespective  of 
the  merits,  so  that  there  was  no  bad  faith,  was  a  sufficient  basis 
for  the  agreement  to  pay.  (Shellberg  v.  McMahon,  98  Kan.  46, 
157  Pac.  407.)  If  the  plaintiff  had  recovered  a  judgment  it 
would  not  have  been  because  of  the  defendant's  negligence,  but 
because  of  its  promise.  True,  facts  were  set  out  in  the  petition 
which  might  perhaps  have  been  sufficient,  by  a  very  liberal 
construction,  to  constitute  a  cause  of  action  in  tort,  if  they  had 
been  relied  upon  for  that  purpose;  but  the  otHer  allegations, 
coupled  with  the  prayer,  showed  aflftrmatively  that  the  plain- 
tiff was  not  relying  upon  these  facts  as  his  ground  of  recov- 
ery— ^he  was  not  suing  upon  them;  their  statement  was  inci- 
dental to  his  statement  of  a  cause  of  action  upon  the  contract. 
The  language  of  an  early  case  is  pertinent  to  the  situation  : 

"But  could  a  party  thus  keep  alive  one  cause  of  action  by  instituting 
a  different  one,  and  when  witnesses  are  gone,  and  facts  forgotten,  dis- 
miss one  and  then  bring  another?  Such  at  least  is  not  the  policy  of  the 
law."     (Hiatt  v.  AiUd,  11  Kan.  176,  183.) 

The  judgment  is  affirmed. 
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No.  21,398. 

The  State  of  Kansas,  Appellee,  v.  W.  P.  Fleeman,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  White  Slave  Law — Regularly  EMactedL  Chapter  179  of  the  Laws  of 
1913,  commonly  known  as  the  white  slave  law,  was  regularly  enacted. 

2.  Preliminary  Examination — Accused  Held  for  Offense  Not  Charged 
in  Warrant — New  Com/plaint,  A  person  arrested  on  a  warrant  based 
on  a  complaint  charging  one  felony  may  be  bound  over  for  another 
felony  shown  to  have  been  committed  by  the  evidence  adduced  at  the 
preliminary  examination.  When  this  occurs  it  is  not  necessary  or 
proper  to  file  a  new  complaint. 

3.  Same — Waiver  by  Defendant.  The  proceedings  at  a  preliminary  ex- 
amination considered,  and  held,  the  defendant  waived  the  right  to  in- 
troduce evidence. 

4.  White  Slave  Law — Information — Not  Bad  for  Duplicity,  Section  2 
of  the  act  referred  to  creates  a  single  offense,  and  an  information  is 
not  bad  for  duplicity  which  charges  a  person  with  keeping  and  main- 
taining, and  assisting  in  keeping  and  maintaining,  a  place  where  all 
the  immoralities  named  in  the  act  are  practiced,  permitted,  and 
allowed. 

5.  Same — Valid  Information.    A  motion  to  quash  an  information  drawn 
*  under  the  section  referred  to,  on  the  ground  of  indefinit^ness  and  un- 
certainty, considered,  and  held,  the  matters  complained  of  did  not 
affect  the  defendant's  substantial  rights. 

6.  Same — Amendment  of  Information.  An  amendment  of  the  informa- 
tion in  a  matter  of  form  was  properly  allowed  at  the  trial. 

7.  Same — Ameyidment  of  Information — Reverification.  After  the  amend- 
ment the  information  was  reverified.  The  reverification  was  un- 
necessary, and  did  not  furnish  ground  for  quashing  the  information. 

8.  Same — Evidence  of  General  Reputation  of  Place.  General  reputation 
of  the  place  described  in  the  information  was  admissible. 

9.  Same — Impeachment  of  Defendant.  The  evidence  considered,  and 
held,  sufficient  ground  for  impeaching  the  defendant  was  laid,  preju- 
dicial error  was  not  committed  in  striking  out  the  answer  to  a  ques- 
tion propounded  to  a  witness,  and  proper  foundation  was  not  laid  for 
assigning  error  on  a  ruling  sustaining  an  objection  to  evidence. 

10.  New  Trial — General  Reputation  of  Witness — Diligence.  The  general 
reputation  for  truth  and  veracity  of  a  witness  for  the  state  whose 
name  is  regularly  indorsed  on  the  information  should  ordinarily  be 
discovered  before  the  trial. 

11.  Same — Newly  Discovered  ImpeOrChing  Evidence.  It  is  not  error 
to  deny  a  new  trial  desired  for  the  purpose  of  producing  newly  dis- 
covered impeaching  evidence. 
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12.  Same.  The  finding  of  the  district  court,  on  affidavits  contradicted  by 
oral  testimony,  respecting  the  merits  of  a  motion  for  a  new  trial  will 
not  be  disturbed  on  appeal. 

Appeal  from  Montgomery  district  court;  Joseph  W.  Hol- 
DREN,  judge.    Opinion  filed  March  9,  1918.    Affirmed. 

Harold  McGugin,  of  Colfeyville,  F.  W.  Mahin,  and  /.  M. 
Mahin,  both  of  Smith  Center,  for  the  appellant. 

S.  M.  Brewster,  attorney-general,  Thurman  Hill,  county  at- 
torney, and  George  D.  Higgins,  assistant  county  attorney,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  defendant  was  convicted  of  maintaining  a 
place  where  prostitution  was  practiced,  contrary  to  the 
provisions  of  section  2  of  chapter  179  of  the  Laws  of  1913 
(Gen.  Stat.  1915,  §  3647),  miscalled  in  extravagant  newspaper 
phrase  "the  white  slave  law." 

The  defendant  contends  the  matter  published  in  the  statute 
book  never  became  a  law. 

The  original  bill  was  house  bill  No.  40.  It  was  amended 
in  committee  of  the  whole  according  to  the  recommendation 
of  the  judiciary  committee,  and  was  passed  by  the  house  on 
January  23,  1913.  The  bill  was  amended  in  the  senate,  and 
was  passed,  as  amended,  on  February  13.  On  the  evening  of 
February  13  the  bill  was  returned  to  the  house.  At  the  morn- 
ing session  of  February  14  the  house  nonconcurred  in  the 
senate  amendments  and  asked  for  a  conference.  Conferees 
agreed  on  a  report.  The  senate  amendments  materially 
changed  section  1  and  slightly  modified  section  6.  The  con- 
ference report  eliminated^  the  senate  amendments  to  section  1, 
and  accepted  the  senate  amendments  to  section  6.  The  con- 
ference report  was  adopted  by  both  houses  on  February  21. 
The  enrolled  bill,  duly  authenticated  by  the  presiding  officer 
of  each  house,  was  approved  and  signed  by  the  governor  on 
February  25.  The  secretary  of  state  received  the  enrolled 
bill  on  March  1,  and  it  was  published  in  the  official  state 
paper  on  March  3.  Indorsements  on  the  enrolled  bill  show 
the  passage  of  the  bill  in  each  house,  with  the  date,  and  the 
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adoption  of  the  conference  report  by  each  house,  with  the 
date. 

There  are  in  the  office  of  the  secretary  of  state  two  doc- 
uments, each  purporting  to  be  original  house  bill  No.  40.  To 
one  the  report  of  the  house  judiciary  committee  is  attached. 
The  legislative  history  indorsed  on  the  back  stops  with  the 
action  of  the  house  conmiittee  of  the  whole,  recommending 
the  bill  for  passage  as  amended  by  the  judiciary  conmoittee. 
The  other  document,  starting  with  the  same  matter,  has  the 
senate  amendments  attached  to  it.  The  legislative  history 
indorsed  on  the  back  is  complete,  including  an  indorsement 
of  the  adoption  of  the  conference  report  by  each  house,  and 
the  conference  report  made  to  the  house,  where  presumably 
the  bill  remained  after  return  from  the  senate,  is  attached. 
On  the  back  of  this  document  is  an  indorsement,  in  two  kinds 
of  ink  and  two  styles  of  writing,  indicating  a  change  by  addi- 
tion. It  now  reads  as  follows,  the  original  matter  being 
italicised : 

non 

'* House Aeoncurred  in  senate  amendment  Conference  asked." 
The  senate  journal  contains  a  message  received  from  the 
house  on  February  21,  that  the  house  had  concurred  in  the 
senate  amendments  to  house  bilh  No.  40.  The  senate  journal 
contains  no  message  of  nonconcurrence  from  the  house, 
and  contains  no  record  of  the  appointment  of  senate  con- 
ferees. In  the  secretary  of  state's  office  is  an  enrolled  bill, 
duly  authenticated,  and  signed  by  the  governor  on  February 
25,  containing  the  senate  amendments.  On  the  document  is 
indorsed  passage  by  the  house  on  January  23,  passage  by 
the  senate  on  February  13,  and  the  following:  "House  con- 
curred to  senate  amendments  February  21,  1913."  This  doc- 
ument was  received  by  the  secretary  of  state  on  February  26, 
and  was  published  in  the  official  state  paper  on  February  27. 

An  enrolled  bill  is  well-nigh  conclusive  evidence  of  the  ac- 
tion of  the  legislature.  In  this  instance  each  enrolled  bill  is 
as  complete,  perfect,  and  authentic  as  the  other.  Each  one 
provided  it  should  take  effect  on  publication  in  the  official  state 
paper.    The  constitution  reads  as  follows : 

"The  legislature  shall  prescribe  the  time  when  its  acts  shaU  be  in 
force,  and  shall  provide  for  the  speedy  publication  of  the  same;  and 
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no  law  of  a  general  nature  shall  be  in  force  until  the  same  be  published.** 
•(Art.  2,  §  19,  Gen.  Stat.  1915,  §  159.) 

The  enrolled  bill  containing  the  senate  amendments  was 
published  on  February  27,  and  became  effective,  if  at  all,  on 
that  date.  The  other  was  of  no  force  until  published.  It  was 
published  on  March  3.  If  the  two  bills  are  so  inconsistent 
that  both  cannot  stand,  and  they  probably  are,  the  one  pub- 
lished on  March  3  is  the  later  enactment  and  the  law.  If 
they  are  not  inconsistent,  the  defendant  was  prosecuted  under 
the  later  law. 

The  defendant  appeals  to  other  evidence  than  the  enrolled 
bill  to  show  that  the  law  contained  in  the  statute  book  was  not 
passed.  The  only  competent  evidence  is  the  journal  which 
the  constitution  requires  each  house  to  keep  and  publish. 
To  overcome  the  verity  of  an  enrolled  bill  the  legislative 
journals  must  clearly  and  affirmatively  establish  its  invalidity. 
In  this  instance  the  legislative  journals  clearly  and  affirma- 
tively establish  the  validity  of  the  enrolled  bill  which  omits 
the  senate  amendments  to  section  1. 

The  legislative  proceedings  are  regular  until  house  bill 
No.  40  was  returned  to  the  house  with  the  senate  amend- 
ments. The  senate  journal  shows  a  communication  from  the 
house  stating  the  amendments  were  agreed  to.  The  house 
journal,  however,  affirmatively  shows  prompt  nonconcur- 
emce,  request  for  conference,  appointment  of  conferees,  re- 
port of  the  conference  committee,  and  adoption  of  the  con- 
ference report  which  eliminated  the  senate  amendments.  The 
senate  journal  merely  recorded  a  communication.  It  could 
not  constitute  the  constitutional  record  of  the  house  proceed- 
ings. What  the  house  does  is  recorded  in  the  house  journal, 
which  is  the  best  evidence  of  its  action.  Besides  this,  later  in 
the  day  on  which  the  house  communication  was  received  by 
the  senate,  the  senate  heard  the  report  of  its  own  conferees, 
and  adopted  the  conference  report  by  a  yea  and  nay  vote  en- 
tered on  the  journal.  This  is  the  final  action  of  the  senate, 
and  no  matter  what  may  have  occurred  previously,  is  con- 
clusive with  respect  to  what  the  senate  did  with  house  bill 
No.  40.  It  is  true  there  is  no  senate  record  of  notice  of  non- 
concurrence  by  the  house,  or  of  the  appointment  of  senate 
conferees.     Inferences  from  silence  and  omission,  however, 
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cannot  prevail  against  affirmative  declarations  of  the  legisla- 
tive record. 

The  two  documents  reposing  in  the  office  of  the  secretary 
of  state,  each  purporting  to  be  original  house  bill  No.  40,  con- 
firm the  legislative  record.  The  one  which  shows  no  action 
beyond  that  of  the  house  committee  of  the  whole  is  unimpor- 
tant. The  other  is  clearly  the  one  from  which  the  enrolled 
bill  was  prepared,  and  faithfully  corresponds  to  the  legislative 
record,  including  adoption  of  the  conference  report  by  the  two 
houses.  The  corrected  indorsement  showing  the  house  action 
concerning  the  senate  amendments  corresponds  to  the  house 
journal.  These  documents  could  not  be  considered  in  oppo- 
sition to  the  enrolled  bill  or  the  legislative  journals.  They  are, 
however,  consistent  with  both. 

The  coi^stitution  makes  no  provision  for  indorsement  on  an 
enrolled  bill  of  any  portion  of  its  legislative  history.  The  pre- 
siding officers  of  the  two  houses  sign  it,  and  that  is  all.  The 
action  of  each  house  is  shown  by  its  journal.  Therefore,  the 
notation  on  the  enrolled  bill  containing  the  senate  amend- 
ments, "House  concurred  to  senate  amendments  February  21, 
1913,"  is  no  part  of  the  bill,  and  is  not  the  best  evidence  of 
what  the  house  did. 

The  clear  and  affirmative  evidence  which  establishes  the 
regularity  of  the  enrolled  bill  which  omits  the  senate  amend- 
ments excludes  all  reasonable  probability  of  the  other  having 
been  passed.  The  theory  of  the  defendant  is,  the  house  in 
fact  concurred  in  the  senate  amendments.  The  enrolled  bill 
was  made  up  accordingly  and  sent  to  the  governor.  A  vigi- 
lant lobby  discovered  what  had  been  done  and  protested  so 
vigorously  that  some  legislative  commotion  ensued,  which  led 
to  shuffling  of  documents  and  records  and  the  promulgation 
of  an  act  which  had  not  been  passed.  The  court  is  bound  by  the 
records  showing  the  house  did  not  concur  in  the  senate  amend- 
ments, and  showing  the  senate  receded  from  the  amendments 
which  caused  the  disagreement.  If  there  could  have  been  more 
than  one  house  bill  No.  40,  or  if  there  were  but  one  enrolled 
bill  based  on  house  bill  No.  40,  some  presumptions  might  rea- 
sonably, perhaps  necessarily,  be  indulged.  As  the  matter 
stands,  any  presumption  resorted  to  to  sustain  one  enrolled 
bill  could  be  indulged  to  sustain  the  other,  and  the  bill  last 
published  would  be  the  law. 
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The  court  holds  the  defendant  was  prosecuted  under  a  stat- 
ute regularly  enacted. 

The  information  contained  two  counts.  The  defendant  was 
convicted  on  the  second  count  only,  the  nature  of  which  has 
been  stated,  and  the  first  count  is  no  longer  material.  The 
defendant  complains  because  his  plea  in  abatement,  grounded 
on  the  fact  he  had  no  preliminary  examination,  was  over- 
ruled. 

A  complaint  was  filed  charging  the  defendant  with  statu- 
tory rape.  A  warrant  was  issued  on  which  he  was  taken 
into  custody.  Legality  of  the  detention  was  not  contested,  and 
the  complaint  passed  into  history.  A  preliminary  examina- 
tion was  held  on  the  charge  stated  in  the  warrant.  The  evi- 
dence developed  commission  of  the  crime  stated  in  the  in- 
formation, and  the  defendant  was  bound  over  to  answer  for 
that  crime.  The  warrant  then  passed  into  history.  The  de- 
fendant cross-examined  the  state's  witnesses.  When  the  state 
rested,  the  defendant  was  asked  if  he  was  ready  to  call  his 
witnesses.  He  said  no,  but  tested.  He  then  demanded  a  pre- 
liminary examination  of  the  offense  disclosed  by  the  evidence. 
When  his  demand  was  overruled  he  offered  no  evidence  and 
asked  for  no  continuance  to  enable  him  to  obtain  evidence. 

The  writer  of  the  opinion  in  the  case  of  Redmond  v.  The 
State,  12  Kan.  172,  ventured  the  assertion  that  when  a  person 
is  arrested  for  one  crime,  and  on  preliminary  examination 
is  bound  over  for  another,  a  new  complaint  ought  to  be  filed, 
but  said  the  statute  does  not  require  it.  The  reason  the  stat- 
ute does  not  require  a  new  complaint  is  that  the  accused  is 
already  in  custody,  and  the  complaint  has  no  function  to  per- 
form except  to  furnish  the  basis  for  a  warrant.  For  forty- 
five  years  the  legislature  has  ignored  the  suggestion,  and  it 
may  now  be  regarded,  not  only  as  obiter,  but  as  defunct  obiter. 

In  this  instance  the  county  attorney  filed  a  new  complaint 
and  had  a  new  warrant  issued.  They  served  no  purpose  what- 
ever, except  to  afford  the  defendant  opportunity  to  multiply 
objections  to  the  regularity  of  the  preliminary  procedure.  If 
he  had  desired,  in  good  faith,  to  meet  the  evidence  which  the 
state  had  introduced,  he  would  have  been  given  an  opportunity 
as  a  matter  of  course.  He  chose,  however,  to  stand  on  the 
proposition  that  he  had  not  received  the  benefit  of  a  prelimi- 
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nary  examination  at  all,  and  that  he  was  entitled  to  a  prelimi- 
nary examination  at  which  ^he  might  produce  witnesses.  The 
plea  in  abatement  was  properly  overruled. 

The  information  reads  as  follows : 

"That  heretofore  and  to-wit,  on  or  about  the  24th  day  of  January, 
A.  D.  1917,  at  and  within  the  county  of  Montgomery  and  the  state  of 
Kansas,  the  above  named  defendant,  W.  P.  Fleeman,  then  and  there 
being,  did  then  and  there,  wilfully,  wrongfully,  unlawfully,  and  feloni- 
ously keep  and  maintain,  and  assist  in  keeping  and  maintaining  a  brick 
building  located  and  situated  on  [lots  described],  more  particularly  de- 
scribed as  The  Oriental  Rooms,  a  place  where  prostitution,  fornication, 
and  concubinage  is  practiced,  permitted,  and  allowed,  and  that  said 
above  described  premises  are  owned  or  leased  by  the  said  defendant 
and  under  his  control;  all  contrary  to  and  in  violation  of  the  form  of 
the  statutes  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas." 

A  motion  to  quash  was  overruled.  The  defendant  say3  he 
was  charged  in  a  single  count  with  numerous  felonies — ^keep- 
ipg  a  place  where  prostitution  was  practiced,  keeping  a  place 
where  fornication  was  practiced,  keeping  a  place  where  con- 
cubinage was  practiced,  and  several  others.  He  further  says 
he  was  bewildered  by  uncertainty  whether  he  should  prepare 
to  meet  evidence  that  he  kept  the  place,  or  only  assisted  in  keep- 
ing it,  and  evidence  that  he  owned  the  place,  or  merely  leased 
it.  The  statute  creates  a  single  offense — ^keeping  a  place  for 
unlawful  sexual  commerce  on  premises  for  which  the  keeper 
is  responsible.  The  keeping  may  be  by  one  who  keeps,  or 
maintains,  or  who  assists  in  keeping,  or  maintaining.  The 
place  may  be  a  house,  or  any  other  place.  The  commerce  may 
be  prostitution,  fornication,  or  concubinage,  and  the  place 
may  be  one  distinctively  for  such  commerce,  or  one  where 
such  commerce  is  practiced,  or  is  permitted,  or  is  allowed. 
Responsibility  for  the  premises  may  be  by  virtue  of  owner- 
ship, or  lease,  or  control.  The  substance  of  the  offense  is  keep- 
ing a  vicious  place,  and  only  one  offense  is  committed  if  all 
the  immoral  practices  named  be  indulged  there. 

One  whO/  assists  in  keeping  an  immoral  resort  keeps  it  to 
the  extent  of  his  participation,  although  others  also  partici- 
pate. Assigning  tp  him  the  character  of  assistant  does  not 
relieve  him  of  the  character  of  keeper.  No  distinction  is  made 
in  procedure  or  punishment  between  a  keeper  sole  and  an 
assistant.    The  gist  of  the  matter  to  be  proved — ^keeping — is 
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the  same.  A  charge  of  keeping  would  be  sustained  by  prodf 
of  assisting,  and  both  capacities  may  be  attributed  to  the  same 
person  without  affecting  the  certainty  of  the  charge. 

The  defendant  might  have  been  charged  in  one  count  as 
owner,  as  lessee,  and  as  in  control  of  the  premises.  Sufficient 
authority  over  the  premises  to  prevent  disreputable  practices 
there  is  the  important  thing.  If  there  be  any  repugnancy  be- 
tween owning  and  leasing,  it  would  not  defeat  the  information, 
because  the  crime  would  nevertheless  be  indicated.  (Gen.  Stat. 
1915,  §  8024.)  It  would  be  useless  formality  to  multiply  counts 
in  order  to  meet  contingencies  of  proof.  In  this  instance  the 
defendant  was  charged  with  being  in  control  of  the  premises 
described,  and  it  was  further  charged  that  he  was  owner  or 
lessee.  He  was  informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him.  (Bill  of  Rights,  §  10,  Gen.  Stat.  .1915, 
§  114.)  The  court  could  pronounce  judgment  according  to  the 
right  of  the  case  (Gen.  Stat.  1915,  §  8023),  and  the  defendant 
could  not  be  prejudiced  in  his  substantial  rights  on  the  merits. 
(Gen.  Stat.  1915,  §  8024.) 

At  the  trial  the  defendant  testified  he  owned  the  "Oriental 
Rooms"  and  spent  all  of  his  time  there.  Conceding  the  infor- 
mation was  defective,  it  would  be  the  quintessence  of  nonsense 
to  reverse  the  judgment  because  of  the  fact,  even  if  there  were 
no  statute  on  the  subject.    The  statute  reads  as  follows : 

"On  an  appeal,  the  court  must  give  judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  (Crim.  Code,  §293,  Gen.  Stat.  1915, 
§  8215.) 

The  record  discloses  that  none  of  the  exceptions  taken  to  the 
information  affected  the  defendant's  substantial  rights. 

The  code  of  criminal  procedure  was  framed  to  supersede  the 
common  law  with  a  more  rational  system.  While  it  is  defective 
in  many  respects,  and  in  many  others  exhibits  a  conservatism 
which  contrasts  strongly  with  its  general  liberality,  it  is  dis- 
tinctively modem.  The  tradition  of  tiie  conmion  law,  however, 
was  so  strong  that  it  came  near  superseding  the  code.  In  time 
the  code  was  rediscovered,  and  it  is  the  purpose  of  the  court  to 
interpret  and  apply  it  according  to  its  true  intent  and  spirit. 

The  defendant  complains  because  the  information  was 
amended  at  the  trial.    The  amendment  consisted  in  writing  the 
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words  "County  attorney  of  Montgomery  county,  Kansas," 
under  the  signature  of  the  county  attorney  to  the  verification. 
The  amendment  was  one  of  form  only,  the  defendant  calls  it  a 
matter  of  form,  and  the  statute  expressly  authorizes  amend- 
ments in  matters  of  form  at  the  tri61,  so  the  complaint  is 
frivolous. 

The  statute  reads  as  follows : 

"An  information  may  be  amended  in  matter  of  substance  or  form  at 
any  time  before  the  defendant  pleads,  without  leave.  The  information 
may  be  amended  on  the  trial  as  to  all  matters  of  form,  at  the  discretion 
of  the  court,  when  the  same  can  be  done  without  prejudice  to  the  rights 
of  the  defendant.  No  amendment  shall  cause  any  delay  of  the  trial, 
unless  for  good  cause  shown  by  affidavit."    (Gen.  Stat.  1915,  §  7982.) 

How  any  amendment  of  form,  as  distinguished  from  sub- 
stance, can  ever  prejudice  a  defendant;  this  court  is  unable  to 
perceive. 

After  amending  the  information  the  county  attorney  reveri- 
fied  it,  which  was  wholly  unnecessary.  The  defendant  then 
filed  a  new  motion  to  quash,  which  was  properly  overruled. 

The  defendant  complains  because  the  general  reputation  of 
the  place  was  proved.  The  evidence  was  admissible  for  two 
purposes.  It  was  admissible  to  prove  the  actual  character 
of  the  place.  The  authorities  are  divided  on  this  question,  but 
the  fact  that  a  house  has  acquired  a  general  reputation  in  the 
community  of  being  an  immoral  resort  is  some  evidence  that 
it  is  such.  While  the  evidence  may  be  weak,  it  is  not  to  be 
rejected  on  that  account.  The  evidence  was  admissible  for  the 
purpose  of  charging  the  defendant  with  notice  of  the  character 
of  the  place.  The  person  who  owns  or  controls  an  immoral 
resort  is  not  likely  to  be  ignorant  of  what  the  community 
knows.  Notice  was  relevant  to  the  issue  of  permission  and 
allowance. 

The  defendant  complains  of  some  impeaching  testimony, 
because  he  says  the  proper  foundation  was  not  laid  by  calling 
his  attention  to  specific  time  and  plaice.  The  question  was 
whether  or  not  the  defendant  had  an  arrangement  with  named 
girls  whom  he  employed,  to  send  them  to  men's  rooms  and 
divide  their  earnings  on  a  stated  basis.  The  defendant  told 
what  his  arrangement  with  the  girls  was.  He  was  then  asked 
if  his  arrangement  was  not  of  the  character  stated.  He 
vehemently  denied  such  an  arrangement,  and  said  he  never 
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hinted  such  a  thing.  Under  these  circumstances  he  fairly  ex- 
posed himself  to  impeachment  without  going  further  into 
details. 

A  police  officer  had  occasion  to  go  through  the  defendant's 
place.  He  was  called  as  a  witness  and  was  asked  if  the  de- 
fendant demanded  that  he  have  a  warrant.  He  said  no,  and 
the  answer  was  stricken*  out.  In  view  of  the  abundant,  direct, 
and  positive  evidence  of  guilt,  it  is  not  likely  this  answer 
would  have  worked  an  acquittal.  The  officer  was  asked  a 
further  question,  and  was  not  permitted  to  answer.  What  his 
answer  would  have  been  was  not  shown  at  the  hearing  on  the 
motion  for  a  new  trial. 

A  motion  for  a  new  trial  was  filed  on  the  ground  of  newly 
discovered  evidence.  The  evidence  was,  bad  general  reputa- 
tion for  truth  and  veracity  of  one  of  the  state's  witnesses,  and 
impeaching  evidence.  The  names  of  witnesses  are  indorsed 
on  the  information  so  that  the  defendant  may  look  up  notori- 
ous facts  like  general  reputation,  and  the  rule  is  well  estab- 
lished that  it  is  not  error  to  deny  a  new  trial  desired  for  the 
purpose  of  producing  newly  discovered  impeaching  evidence. 
The  witness  for  the  state  who  was  called  in  rebuttal  to  im- 
peach the  defendant  made  an  affidavit  in  which  she  repudiated 
the  testimony  which  she  gave  at  the  trial.  The  defendant 
says  he  relies  on  the  case  of  The  State  v.  Keleher,  74  Kan.  631, 
87  Pac.  738.  The  Keleher  case  was  a  very  exceptional  one. 
The  present  case  belongs  to  a  very  common  class.  At  the  hear- 
ing the  state  contested  the  motion  for  a  new  trial.  After  hear- 
ing all  the  evidence  introduced  the  court  found  against  the  de- 
fendant. Nothing  appears  to  indicate  the  ordinary  rule  should 
not  be  applied.  (The  State  v.  Baker,  78  Kan.  663,  syl.  If  2,  9l 
Pac.  785.) 

The  judgment  of  the  district  court  is  affirmed. 
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Np.  21,403. 

James  E.  Drysdale,  Appellee,  v.  William  Wetz,  Fred  Wetz, 
and  Herman  Wetz,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Assault  —  Conspiracy  —  Order  of  Proof  —  Judicial  Discretion.  The 
order  in  which  proof  of  a  conspiracy  is  received  rests  to  a  large  extent 
in  the  discretion  of  the  court,  and  in  this  case  it  is  held  that  defendants 
were  not  prejudiced  by  the  admission  in  evidence  of  declarations  made 
by  one  of  the  defendants  before  proof  of  the  conspiracy,  it  being  fol- 
lowed up  by  sufficient  evidence  to  establish  the  existence  of  the  con- 
spiracy as  alleged. 

2.  Same — Instructions  to  be  Construed  as  a  Whole,  An  instruction  is  not 
to  be  condemned  by  separating  from  its  context  language  in  one  part 
of  it  and  ignoring  the  instruction  as  a  whole. 

3.  Same.  Objections  to  certain  instructions  examined,  and  held  to  be 
without  merit,  the  abstract  making  no  reference  to  the  other  instruc- 
tions given. 

4.  Trial — Witness  Rebuked  by  Court  before  Jury — No  Error,  While  tes- 
tifying as  a  witness,  one  of  the  defendants  made  a  voluntary  statement 
outside  of  the  case  which  called  for  a  rebuke  by  the  court  and  an 
admonition  not  to  repeat  the  offense.  Held,  that  the  incident  was  not 
likely  to  have  prejudiced  defendants,  but  if  it  did  they  cannot  com- 
plain.     ' 

Appeal  from  Barber  district  court;  George  L.  Hay,  judge. 
Opinion  filed  March  9,  1918.    Affirmed. 

G.  M'.  Martin,  of  Medicine  Lodge,  for  the  appellants. 
Seward  I.  Field,  J,  N.  Tincher,  both  of  Medicine  Lodge,  and 
A.  L.  Noble,  of  Winfield,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  plaintitf  sued  to  recover  actual  and  ex- 
emplary damages  for  an  assault  and  battery,  alleging  that  the 
defendants  unlawfully  conspired  to  assault  and  beat  him.  The 
jury  returned  a  verdict  in  his  favor  for  $1,000,  upon  which 
judgment  was  rendered,  and  the  defendants  appeal. 

Fred  Wetz  filed  a  separate  answer  admitting  that  he  had 
struck  the  plaintiff,  but  alleged  provocation  by  plaintiffs  in- 
sults and  threats.    Separate  answers  were  filed  by  the  other 
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two  defendants  denying  any  conspiracy  or  participation  in  thfe 
assault. 

William  Wetz  is  the  father  of  Herman  and  Fred  Wetz.  The 
plaintiff  had  been  employed  by  defendants  on  their  ranch  in 
Barber  county,  and  had  been  discharged  or  for  some  reason  left 
their  service,  and  had  sued  them  before  a  justice  of  the  peace 
to  recover  his  wages.  The  alleged  assault  occurred  on  the 
street  in  Kiowa  on  the  18th  of  July,  injmediately  after  the  jury 
in  the  civil  action  in  the  justice  court  had  returned  a  verdict  in 
his  favor  against  the  defendants  for  the  amount  he  claimed  to 
be  due. 

On  the  trial  of  this  action  one  of  plaintiff's  attorneys  testi- 
fied that  on  the  return  day  of  the  sunmions  in  the  civil  action 
William  Wetz  appeared  before  the  justice  to  have  that  case  con- 
tinued, and  in  the  presence  of  the  justice  repeatedly  cursed 
Drysdale  and  threatened  that  if  he  tried  to. have  a  lawsuit 
with  him  he  would  get  his  boys  and  kill  him,  and  that  the 
justice  of  the  peace  had  difficulty  in  quieting  Wetz.  The  alle- 
gation in  the  petition  was  that  on  or  about  July  18,  1916,  the 
defendants  conspired  together  to  commit  the  assault.  It  is  ob- 
jected that  no  conspiracy  had  yet  been  shown  and  that  the 
testimony  of  the  witness  concerning  the  declarations  by  one  of 
the  alleged  conspirators  was  inadmissible.  It  was  followed  up, 
however,  by  abundant  evidence  tending  to  show  the  conspiracy ; 
and  the  order  of  proof  in  such  cases  rests  largely  in  the  dis- 
cretion of  the  trial  court.  The  admission  of  the  evidence  at 
the  time  could  not  have  prejudiced  the  defendants.  Only  gen- 
eral objections  were  made  to  its  admission,  and  there  was  no 
request  for  an  instruction  limiting  its  effect  or  scope. 

The  court  gave  the  following  instruction : 

"As  I  have  heretofore  said  to  you  the  defendant  Fred  Wetz,  in  his 
answer  admits  that  he  struck  the  plaintiff  once  at  the  time  and  place  set 
out  in  plaintiff's  petition  and  you  are  instructed  that  this  admission  by 
the  defendant  Fred  Wetz  is  binding  upon  him  for  all  of  the  purposes  of 
this  trial  and  the  jury  will  consider  it  as  an  admitted  fact  in  the  case  in 
so  far  as  the  defendant  Fred  Wetz  is  concerned  but  no  further." 

It  is  seriously  insisted  that  the  language  "for  all  of  the  pur- 
poses of  this  trial"  justified  the  jury  in  considering  the  admis- 
sion in  the  answer  of  Fred  Wetz  as  evidence  of  the  alleged 
conspiracy.  The  complaint  is  merely  another  instance  of  an 
attempt  to  condemn  an  instruction  by  separating  from  its  con- 
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text  langruage  of  the  court  without  considering  the  instruction 
as  a  whole.  The  court  distinctly  charged  that  the  answer  was 
to  be  considered  by  the  jury  as  an  admitted  fact  in  the  case 
''in  so  far  as  the  defendant  Fred  Wetz  is  concerned  but  no 
further/* 

We  cannot  agree  with  the  contention  urged  in  the  def  end- 
-  ant's  brief  that  Hie  fact  that  the  old  man  and  his  boys  were 
seen  together  immediately  before  the  assault  was  no  evidence 
of  a  criminal  conspiracy  to  harm  the  plaintiff.  The  plaintiff 
testified  that  just  before  the  assault  his  wife  and  children 
drove  up  in  a  buggy,  and  he  was  standing  by  the  side  of  the 
buggy  in  the  street  talking  to  them ;  that  just  then  he  looked 
and  saw  the  three  defendants  standing  talking  together  a  short 
distance  away.  This  was  a  circumstance  tending,  in  connec- 
tion with  the  other  testimony,  to  show  a  conspiracy  on  the 
part  of  the  defendants  to  commit  the  assault. 

A  careful  examination  of  the  instructions  complained  of 
discloses  that  the  objections  urged  against  them  are  without 
merit.  The  court  properly  instructed  that  the  alleged  con- 
spiracy mi^t  be  proved  by  circumstantial  evidence,  and  it 
was  not  the  duty  of  the  court  to  comment  upon  the  evidence 
and  inform  the  jury  what  circumstances  in  the  evidence 
would  justify  them  in  finding  that  a  conspiracy  existed. 
The  abstract  sets  out  instructions  6,  8,  9,  12  and  14,  which 
are  complained  of,  and  omits  all  reference  to  the  others  which 
the  court  gave.  We  must  assume  that  the  court  covered  the 
issues  in  the  otiier  instructions  given.  Instruction  No.  9  is 
criticized  on  the  theory  that  it  authorized  the  jury  to  find  a 
fact  from  circumstantial  evidence.  This  was  proper.  (Bank 
V.  Freeburg,  84  Kan.  235,  114  Pac.  207.)  The  court  pointed 
out  no  special  circumstances  in  evidence  as  being  convincing, 
but  left  to  the  jury  to  determine  the  inferences  to  be  drawn 
from  the  circumstances  proved.  Instruction  No.  12  is  not 
open  to  the  objection  that  it  puts  all  damages  into  one  cata- 
logue and  disposes  of  them  under  the  same  rule  of  proof.  The 
instruction,  which  relates  to  actual  damages,  charged  the  jury 
to  estimate  the  damages  from  the  facts  and  circumstances  in 
proof,  and  to  consider  these  in  connection  with  their  knowl- 
edge, observation,  and  experience.  There  was  no  error  in 
charging  that  it  was  not  necessary  that  any  witness  should 
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express  an  opinion  as  to  the  amount  of  the  damages.  (Schaap 
V.  Hayes,  99  Kan.  36, 160  Pac.  977.) 

There  was  evidence  showing  that  the  defendants  were  tried 
in  the  police  court  for  the  alleged  assault  and  entered  pleas 
of  guilty.  The  court  refused  a  requested  instruction  that  this 
evidence  was  not  conclusive  of  the  guilt  of  the  defendants, 
but  should  be  considered  in  connection  with  all  of  the  evidence 
f (HT  the  purpose  of  determining  whether  or  not  the  defendants, 
or  any  of  them,  assaulted  the  plaintiff  as  charged  in  the  peti- 
tion; As  observed,  we  are  not  informed  what  the  other  in- 
structions charged.  While  the  requested  instruction  might 
have  been  given,  no  prejudice  is  shown  by  its  refusal;  and 
there  is  no  force  in  the  contention  that  the  jury  were  per- 
mitted to  consider  the  record  in  the  police  court  as  a  basis 
for  exemplary  damages.  Besides,  the  requested  instruction" 
made  no  reference  to  the  question  of  damages. 

On  cross-exaniination  William  Wetz  was  asked  if  he  had 
not  had  considerable  litigation  since  he  came  to  Barber  county, 
and  also  whether  he  had  not  stated  that  he  "had  plenty  of 
money  and  the  boys  could  spend  it,"  and  that  he  was  going 
to  keep  Drysdale  out  of  his  money  as  long  as  possible.  We 
perceive  no  error  in:  permitting  these  questions  on  cross- 
examination.  They  are  the  only  ones  to  which  timely  objec- 
tions were  made. 

While  testifying  as  a  witness,  William  Wetz  made  this  re- 
mark: "If  my  boy  just  struck  that  boy's  face  and  you  come 
and  make  a  howl  and  it  was  not  as  much  as  when  old  man 
Roosevelt  got  shot."  Thereupon  the  court  admonished  him  as 
follows :  "Do  not  refer  to  any  president  of  the  United  States, 
or  ex-president.  Treat  them  with  respect.  I  don't  want  you  to 
do  that  again  in  this  court."  It  is  seriously  insisted  that  "this 
chastisement"  by  the  court  prejudiced  William  Wetz  before 
the  jury.  The  court  saw  fit  to  rebuke  the  witness  for  making 
a  voluntary  statement  which  bad  nothing  to  do  with  the  case. 
The  plaintiff's  rights  should  not  suffer,  especially  since  the 
incident  was  not  likely  to  have  seriously  prejudiced  the  de- 
fendants. 

The  judgment  is  affirmed. 
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No.  21,411. 

Justus  B.  Linderholm,  Plaintiff,  v.  J.  W.  Walker,  as  Pro- 
bate Judge  of  McPherson  County,  Defendant. 

SYLLABUS  BY  THE  COURT. 

1.  Mandamus  —  Approval  of  Appeal  Bond  by  Probate  Judge.  The 
supreme  court  cannot  require  a  probate  judge  to  approve  an  appeal 
bond  which  does  riot  satisfy  the  probate  judge  as  to  its  sufficiency, 
when  the  judge's  good  faith  is  not  challenged. 

2.  Same — Writ  Should  Not  Issue.  ScMne  other  simple  reasons  show- 
ing why  writ  of  mandamus  should  not  issue,  discussed. 

3.  Insane  Person — Cannot  Condux^t  Litigation.  A  person  who  has  been 
adjudged  insane,  and  who  is  under  guardianship,  cannot  conduct 
litigation  without  the  supervision,  control,  and  protection  of  his 
guardian. 

4.  Same.  When  it  clearly  appears  that  a  person  who  has  been  adjudged 
insane  is  the  plaintiff  in  an  action,  and  that  he  is  seeking  to  main- 
tain that  action  independently  of  his  guardian  and  without  the  ap- 
proval of  the  latter,  the  action  should  be  dismissed. 

Original  proceeding  in  mandamus.  Opinion  filed  March  9, 
1918.    Writ  denied,  and  cause  dismissed. 

Jicstvs  B.  Linderholm,  of  Topeka,  pro  se. 
Frank  O.  Johnson,  G.  F.  Grattan,  and  /.  M.  Grattan,  all  of 
McPherson,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  is  an  application  for  an  alternative  writ 
of  mandamus,  to  require  the  probate  judge  of  McPherson 
county  to  approve  an  appeal  bond  in  a  certain  matter  which 
the  petitioner  seeks  to  appeal  to  the  district  court  from  the 
judgmei^t  of  the  probate  court,  and  to  certify  it  to  the  district 
court.  The  particular  grievance  which  the  petitioner  desires 
to  have  reviewed  by  the  district  court  was  the  question  of  the 
propriety  of  an  order  of  the  probate  court  discharging  Mrs. 
Agnes  Ekblad  as  executrix  of  her  deceased  husband's  estate, 
the  latter  in  his  lifetime  having  been  guardian  of  the  estate  of 
the  petitioner.  The  probate  judge  disapproved  the  bond  and 
refused  to  certify  the  matters  to  the  district  court. 
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In  behalf  of  the  probate  judge,  an  answer  has  been  filed  in 
which  it  is  shown  that  the  petitioner  was  adjudged  insane 
some  years  ago;  that  thereafter,  in  May,  1909,  the  petitioner's 
mother  was  appointed  and  qualified  as  his  guardian,  and  that 
she  died  in  a  short  time ;  that  John  Ekblad  was  then  appointed 
as  guardian  for  the  petitioner,  and  he  qualified  and  acted  as 
such  until  his  death  in  1914 ;  and  that  Frank  0.  Johnson  was 
afterwards  appointed  and  qualified  as  guardian  of  the  peti- 
tioner, and  still  is  the  legal  guardian  of  the  petitioner,  and  is 
in  possession  of  the  petitioner's  property.  The  answer  con- 
tinues : 

"That  the  said  Frank  O.  Johnson  had  duly  settled  and  collected  from 
the  executrix  of  his  predecessor,  with  the  approval  of  this  court,  all  the 
funds  that  came  into  her  hands  as  such  executrix  or  that  had  been  col- 
lected by  said  John  Ekblad,  deceased,  and  belonged  to  said  plaintiff's 
estate.  That  at  no  time  did  the  said  plaintiff  file  any  claim  against  the 
said  estate  of  John  Ekblad,  claiming  that  said  estate  was  indebted  to  said 
plaintiff  or  to  his  guardian. 

"That  the  said  alleged  appeal  bond  is  insufficient,  and  in  the  judgment 
of  the  said  probate  court  the  sureties  are  not  responsible,  and  it  is  not 
in  the  judgment  of  said  probate  court  a  good  and  sufficient  appeal  bond." 

To  this  answer  the  plaintiff  has  filed  a  demurrer,  which  has 
the  same  effect  as  a  motion  to  quash  or  a  motion  for  judgment 
on  the  pleadings.  In  other  words,  for  the  purpose  of  testing 
the  sufficiency  of  the  answer,  the  demurrer  admits  the  truth 
of  the  matters  pleaded  therein. 

On  the  mere  statement  of  the  case  which  we  have  outlined 
above,  so  many  sound  judicial  reasons  why  the  writ  should  not 
issue  come  to  mind  that  we  shall  limit  ourselves  to  indicating 
only  a  few  of  them,  and  choose  from  among  those  which  are 
simplest,  and  which  may  be  most  readily  understood. 

A  writ  of  mandamus  never  issues  from  a  higher  court  to  a 
lower  court  to  control  the  discretion  of  the  latter.  Here  the 
probate  judge  exercised  his  discretion — ^his  best  judgment — 
in  holding  that  the  appeal  bond  was  not  a  good  one.  There  is 
no  allegation  in  the  petition  that  the  probate  judge  abused  his 
discretion,  no  showing  that  he  acted  arbitrarily  or  in  bad 
faith.  The  plaintiff's  demurrer  admits  the  facts  which  are 
alleged  in  the  probate  judge's  answer.  The  demurrer,  in 
effect,  says:   "Suppose  the  bond  is  not  a  good  and  sufficient 
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bond,  I  want  the  supreme  court  to  compel  Probate  Judge 
Walker  to  approve  it  nevertheless."  This  court  could  not  do 
that.  We  could  not  compel  the  judge  to  approve  a  bond  which 
in  his  judgment  is  not  a  good  one,  when  the  petition  does  not 
impeach  the  judge's  good  faith. 

Another  matter :  The  petition  does  not  show  that  the  cause 
sought  to  be  appealed  to  the  district  court  was  disposed  of  in 
the  probate  court  in  such  a  way  as  to  injure  any  right  of  the 
plaintiff.  The  petition  does  not  show  that  Mrs.  Ekblad  was 
wrongfully  given  her  final  discharge  as  executrix  by  the  pro- 
bate court.  The  petition  discloses  no  reason  why  Mrs.  Ekblad 
should  have  been  denied  her  discharge.  It  is  not  even  shown 
in  the  petition  that  the  plaintiff  had  filed  any  claim  in  the  pro- 
bate court  against  the  executrix.  Why  then  should  she  be  kept 
in  court  and  dragged  from  court  to  court  and  harassed  with 
litigation?  The  state  does  not  maintain  courts  on  the  same 
theory  that  public  parks  and  playgrounds  are  maintained — 
for  the  mere  entertainment  and  recreation  of  those  who  choose 
to  use  them.  Courts  are  instituted  to  deal  with  the  serious 
controversial  matters  of  men,  for  the  vindication  of  substan- 
tial rights  and  the  redress  of  substantial  wrongs  ^^ich  men 
cannot  settle  amicably  without  the  help  and  authority  of  the 
state. 

Still  another  suggestion:  The  probate  judge's  answer  al- 
leges thiat  the  plaintiff  was  adjudged  insane  some  years  ago, 
and  that  he  is  yet  under  guardianship.  A  person  under  such 
disability  cannot  conduct  litigation  in  his  own  behalf.  Among 
the  many  reasons  why  he  cannot  and  should  not  do  so  is  one 
which  is  paramount — ^the  temporary  incapacity  of  such  person 
to  protect  his  rights.  If  an  insane  person  could  maintain  a 
lawsuit,  he  might  and  probably  would  lose  that  lawsuit,  be- 
cause his  temporary  disability  would  too  severely  handicap 
him  in  a  contest  with  a  wide-awake,  enterprising,  and  perhaps 
none  too  scrupulous  opponent.  Another  important  reason 
why  a  person  adjudged  insane  should  not  be  permitted  to  in- 
dulge in  litigious  controversies  is  that  they  cause  worry, 
anxiety,  and  mental  unrest,  while  the  paramount  good  of  the 
invalid  requires  that  he  be  freed  from  worries,  cares,  and  vexa- 
tions, in  the  hope  that  he  may  speedily  be  restored  to  his 
mental  health  and  intellectual  vigor.     Furthermore,  parties 
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who  might  be  involved  in  litigation  with  an  insane  person 
have  also  some  rights  entitled  to  protection.  If  they  are 
dragged  into  litigation  they  are  entitled  to  get  through  with 
that  litigation  and  be  done  with  it;  but  a  lawsuit  with  an 
insane  person  could  not  conclude  anything.  When  the  insane 
person  was  afterwards  mentally  restored,  his  legal  adver- 
saries would  always  face  the  possibility  of  having  to  go 
through  the  turmoil  of  the  same  litigation  again,  since  a  judg- 
ment against  an  insane  person  would  not  ordinarily  bar  any 
right  of  action  existing  or  accruing  to  him  during  his  mental 
infirmity.  The  law  on  this  subject  is  neither  thoughtless  nor 
unjust.  It  has  provided  adequate  legal  machinery  for  protect- 
ing the  rights  of  insane  persons.  If  those  rights  are  jeopard- 
ized, it  is  the  duty  of  his  legal  guardian  to  attend  to  them, 
and  the  petition  discloses  nothing  from  which  it  could  be  as- 
sumed that  the  guardian  has  neglected  his  duty  touching  Mrs. 
Ekblad's  claim  of  right  to  her  final  discharge  as  executrix.  It 
also  appears  from  the  pleadings  that  the  plaintiff's  guardian 
does  not  approve  of  the  litigation  which  the  plaintiff  seeks  to 
maintain,  and  the  petition  does  not  impeach  the  guardian's 
good  faith. 

The  court  indulges  the  hope  that  it  has  made  this  subject 
sufficiently  plain  for  the  petitioner's  comprehension.  The  writ 
must  be  denied,  and  this  case  is  dismissed. 


No.  21,418. 

William  Mansfield,  Appellee,  v.  The  William  J.  Burns 
International  Detective  Agency,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  Master  and  Servant — Tortious  Acts  of  Servant — Liability  of  Prin- 
dpal.  A  master  or  principal  is  responsible  for  the  tortious  acts  of 
his  servant  or  agent  where  such  acts  are  incidental  to  and  done  in 
furtherance  of  the  business  of  the  master  or  principal,  even  if  such 
acts  are  done  willfully  or  in  excess  of  the  authority  conferred. 

2.  Same — Agent  of  Detective  Agency — Asscmlting  Sttspected  Criminal — 
Extorting  Confession.  Where  one  representing  a  detective  agency  is 
authorized  to  obtain  a  confession  from  a  suspect,  and  in  executing  that 
authority  commits  an  assault  and  battery  upon  the  subject,  the  prin- 
cipal is  responsible  for  the  manner  of  the  agent  in  the  execution  of  the 
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authority  and  for  the  wrong  of  the  agent  in  fleeting  the  means  by 
which  the  authority  was  executed. 
3.  Assault — Daniagesf — Trialr-^aunsel  Reading  Magazine  to  Jury.  The 
reading  of  a  short  article  from  a  magazine  in  the  course  of  the  argu- 
ment of  counsel,  which  was  argumentative  and  illustrative  in  char- 
acter, condemning  such  methods  as  were  employed  by  the  agent  of  the 
defendant  in  the  present  case  and  containing  statements  which  would 
have  been  unobjectionable  if  they  had  been  original  with  counsel,  is 
held  not  to  be  a  ground  of  prejudicial  error. 

Appeal  from  Wyandotte  district  court,  division  No.  2; 
Frank  D.  Hutchings,  judge.  Opinion  filed  March  9,  1918. 
Affirmed. 

/.  H.  Brady,  E.  H.  Henning,  both  of  Kansas  City,  /.  B.  Lar- 
imer, of  Topeka,  Wentworth  E.  Griffin,  and  Cameron  L.  Orr, 
both  of  Kansas  City^  Mo.,  for  the  appellant. 

L.  C.  True,  Jacob  S.  Detwiler,  and  E.  E.  Martin,  all  of  Kan- 
sas City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  William  Mansfield 
against  the  William  J.  Bums  International  Detective  Agency  to 
recover  damages  for  assault  and  battery.  The  defendant 
appeals  from  the  judgment  in  the  sum  of  $2,250  in  plaintiflTs 
favor  rendered  upon  the  verdict  of  a  jury. 

A  family  by  the  name  of  Moore  living  near  Red  Oak,  la., 
were  murdered  in  1912  by  some  person  who  used  an  axe  in  per- 
petrating the  deed.  The  defendant  was  employed  to  discover 
the  murderer,  and  James  M.  Wilkerson,  a  detective  employed 
by  defendant  to  act  for  it  in  Kansas,  was  assigned  to  the  case. 
Wilkerson  looked  up  plaintiflf's  record  and  came  to  the  con- 
clusion that  he  was  the  one  who  had  committed  the  murder  and 
was  the  same  person  as  "Insane  Blackie,"  a  person  who  had  the 
reputation  of  having  committed  crimes  of  that  character. 
Wilkerson  went  to  the  packing  house  in  Kansas  City  where 
plaintiff  was  employed,  called  him  from  his  work  and  told  him 
he  was  under  arrest.  He  called  him  "Insane  Blackie'*  and 
thrust  up  his  chin  in  order  to  see  a  scar  upon  his  neck  by  which 
he  sought  to  identify  him.  Police  officers  of  Kansas  City  hav- 
ing been  summoned,  Wilkerson  and  the  latter,  without  any 
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warrant  having  been  issued  for  plaintiffs  arrest,  conducted 
him  to  a  waiting  automobile  in  which  they  took  him  to  police 
station  No.  1  where  he  was  confined  for  a  short  time.  Thence 
he  was  taken  in  an  automobile  across  the  river  to  station  No.  4, 
in  Argentine,  where  he  was  confined  and  sweated  all  night 
without  rest,  and  the  next  morning  he  was  returned  to  station 
No.  1,  from  which  he  was  later  removed  to  the  county  jail. 
Plaintiff  testified  that  while  crossing  the  bridge  on  the  way  to 
station  No.  4,  Wilkerson  punched  him  in  the  ribs  and  threat- 
ened to  throw  him  in  the  river  if  he  did  not  confess  to  the 
crime ;  and  that  he  was  plied  with  questions  all  night  at  station 
No.  4,  where  Wilkerson  threatened  and  cursed  him  and  applied 
vile  epithets  to  him,  struck  him  in  the  face  and  loosened  some 
of  his  teeth,  brandished  an  axe  about  his  head  and  against  his 
cheek,  telling  him  he  would  be  killed  the  same  way  the  Moore 
family  had  been  killed,  pushed  him  down  over  a  chair  and 
injured  his  body,  and  deprived  him  of  food  and  water,  all  in  an 
attempt  to  obtain  a  confession  from  him.  He  also  testified 
that  after  he  was  returned  to  station  No.  1,  Wilkerson  again 
struck  him  squarely  in  the  mouth.  Physicians  who  had  exam- 
ined plaintiff  at  the  jail  testified  to  finding  certain  injuries 
upon  his  body.  These  acts  of  violence  were  contradicted  by 
Wilkerson  in  his  testimony,  but  the  conflict  in  the  testimony 
was  settled  in  favor  of  the  plaintiff  by  the  general  verdict,  no 
special  findings  having  been  requested. 

The  principal  contention  of  the  defendant  is  that  the  acts  of 
violence  toward  the  plaintiff,  the  brutal  assaults  committed  on 
him,  and  the  torture  to  which  he  was  subjected  by  its  agent, 
Wilkerson,  were  outside  the  scope  of  his  emplojonent,  and  for 
them  the  defendant  is  not  liable.  The  general  rule  is  that  a 
master  or  principal  is  liable  for  the  tortious  acts  of  his  servant 
or  agent  where  such  acts  are  incidental  to  and  done  in  further- 
ance of  the  business  of  the  master  or  principal,  and  this  is  true 
although  the  servant  or  agent  acted  in  excess  of  the  authority 
conferred  upon  him  or  willfully  or  maliciously  committed  the 
wrongs. 

In  Hynes  v.  Jungren,  8  Kan.  391,  where  it  was  alleged  that 
an  agent  willfully  assaulted  and  beat  the  plaintiff  and  wrong- 
fully detained  him  in  jail,  and  where  the  principal  defended 
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upon  the  ground  that  the  agent  acted  as  a  constable  under  an 
order  of  civil  arrest,  it  was  held  that,  the  agent  having  acted 
wrongfully  in  doing  that  which  he  was  directed  to  do,  the 
principal  was  responsible  for  his  acts  whether  the  agent  acted 
innocently  or  maliciously. 

In  Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce,  '36  Kan.  350, 13  Pac. 
609,  the  principal  was  held  liable  for  the  acts  of  its  agent  in 
arresting  and  detaining  the  plaintiff,  it  appearing  that  the 
acts  were  incidental  to  and  done  in  furtherance  of  the  prin- 
cipal's business,  and  this  notwithstanding  that  the  principal 
did  not  directly  authorize  nor  subsequently  ratify  the  tortious 
acts. 

In  a  case  where  a  brakeman  wrongfully  pushed  a  man  off 
a  train,  the  railway  company  insisted  that  the  act  was  outside 
of  any  duty  the  brakeman  owed  to  the  company,  and  that  it 
was  not  liable  for  his  act,  although  he  might  have  done  it  in 
the  interest  of  the  company.  It  was  held  that  his  act  was 
within  the  scope  of  his  implied  authority,  and  hence  the  com- 
pany might  be  held  responsible  for  his  acts.  (O'Banion  v.  Rail- 
way  Co.,  65  Kan.  352,  69  Pac.  353.) 

In  another  case  it  was  held  that  a  master  might  be  held 
liable  for  the  acts  of  his  servant  in  setting  outi  a  ftre,  if  the 
setting  of  the  fire  was  a  part  of  the  business,  or  resulted  from 
some  act  done  in  the  performance  of  the  business,  of  the  prin- 
cipal.  (Mirick  v.  Suchy,  74  Kan.  715,  87  Pac.  1141.) 

In  Crelly  v.  Telephone  Co.,  84  Kan.  19,  113  Pac.  386,  it  was 
held  that  the  master  was  not  responsible  for  an  assault  com- 
mitted while  the  servant  was  in  its  service,  but  which  was  not 
done  in  the  course  of  the  employment.  It  was  added,  how- 
ever, that  if  the  tortious  acts  were  done  in  the  execution  of 
the  master's  business  and  as  a  means  of  performing  the  work 
assigned  to  the  servant  the  master  would  be  liable  although 
the  acts  were  willfully  and  wantonly  done. 

In  Lehnen  v.  Hines  &  Co.,  88  Kan.  58,  127  Pac.  612,  a  p(h>- 
prietor  of  a  hotel  was  held  responsible  for  the  acts  of  his 
clerk,  who  assaulted  and  beat  a  guest  and  caused  her  to  be 
arrested  and  taken  from  the  hotel  because  she  declined  to 
leave  the  hotel  on  the  demand  of  the  clerk,  as  against  a  con- 
tention that  the  clerk  was  acting  for  himself  and  not  for  the 
proprietor  nor  within  the  scope  of  his  employment  when  the 
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assault  was  committed.  It  was  held  that  as  the  clerk  had 
charge  of  the  hotel  for  the  time  being,  and  as  the  wrongful 
acts  were  committed  by  him  while  he  was  in  the  control  of 
the  hotel  and  as  a  means  of  exercising  such  control,  he  was 
acting  for  the  proprietor  and  the  latter  was  responsible. 

Other  cases  of  like  import  are:  Whitman  v.  Railway  Co., 
85  Kan.  150,  116  Pac.  234;  Roberts  v.  Kinley,  89  Kan.  885, 
132  Pac.  1180;  MaHin  v.  Railway  Co.,  93  Kan.  681,  145  Pac. 
849 ;  Sipult  v.  Land  and  Grain  Co.,  94  Kan.  224,  146  Pac.  329. 

In  some  cases  the  line  between  acts  which  are  within  and 
those  which  are  without  the  scope  of  employment  is  not  easily 
traced,  but  in  this  case  no  difficulty  can  arise.  It  is  conceded 
that  Wilkerson  was  acting  within  his  authority  in  the  exami- 
nation of  the  plaintiff  and  in  the  effort  to  obtain  a  confession 
from  him.  While  Wilkerson  denies  the  acts  of  cruelty  and 
torture  with  which  he  is  charged,  he  admitted  that  whatever 
he  had  done  in  making  the  investigation  and  in  the  effort  to 
obtain  a  confession  was  done  at  the  instance  of  the  defendant. 
The  verdict  involves  a  finding  that  Wilkerson  assaulted  and 
beat  the  plaintiff,  and  did  it  with  such  force  and  violence  as  to 
loosen  his  teeth  and  to  cause  bruises  and  lameness,  and  that 
he  went  to  the  extent  of  swinging  an  axe  over  and  against  him 
in  order  to  make  him  confess  the  commission  of  the  crime  of 
murder  of  which  he  was  innocent.  Defendant  says  that  the 
detection  of  crime,  in  which  it  is  engaged,  is  a  lawful  and 
honorable  business,  one  that  may  be  carried  on  by  legal  means, 
and  that  it  should  not  be  held  liable  for  brutal  assaults  and  the 
beating  up  of  suspects  with  axes  that  may  have  been  com- 
mitted by  its  agents  while  engaged  in  its  business.  No  doubt 
there  may  be  a  searching  investigation  without  inhumanity, 
nor  is  there  any  doubt  that  the  business  may  be  carried  on  by 
legal  and  efficient  methods,  without  putting  suspects  on  the 
rack  or  extorting  confessions  by  the  drastic  and  cruel  means 
that  were  employed  in  this  instance;  yet,  withal,  the  acts  of 
its  agent  appear  to  have  been  done  in  the  course  of  his  em- 
ployment. Authority  was  conferred  on  Wilkerson  to  secure 
a  confession,  and  in  the  execution  of  this  authority  the  wrongs 
complained  of  were  committed.  The  agent  selected  the  means 
by  which  the  orders  of  his  principal  were  to  be  carried  out  and 
the  confession  was  to  be  obtained,  and  the  methods  employed 
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by  him  in  this  case  were  therefore  employed  in  the  course  of 
the  business  of  the  principal  and  in  doing  what  the  agent  was 
employed  to  do.  As  we  Jhave  seen,  a  principal  is  ordinarily  re- 
sponsible for  the  acts  of  his  agent  done  in  furtherance  of  his 
business,  for  the  manner  employed  by  the  agent  in  the  execu- 
tion of  his  orders,  and  for  the  wrong  of  the  agent  in  selecting 
the  means  by  which  the  authority  is  to  be  executed. 

There  is  nothing  substantial  in  the  complaint  that  the  court 
failed  to  give  the  jury  a  correct  statement  of  the  issues  in- 
volved in  the  case.  It  is  stated  that  the  court  gave  an  epitome 
of  the  allegations  of  the  petition,  and  that  some  of  them  set  out 
the  arrest  and  detention  of  the  plaintiff  and  carried  the  impli- 
cation that  a  recovery  might  be  had  on  that  ground.  There 
was  no  chance  for  a  mistake  in  this  respect,  as  it  was  expressly 
stated  that  the  plaintiff  claimed  no  damages  except  for  assault 
and  battery.  The  allegations  referred  to  were  preliminary  to 
those  setting  forth  the  assaults  that  were  committed,  and  were 
no  more  than  a  statement  of  the  circumstances  under  which 
these  assaults  were  made.  In  view  of  the  positive  disclaimer 
of  damages  for  false  imprisonment,  and  the  fact  that  every 
one  connected  with  the  trial  understood  that  the  only  damages 
sought  in  the  case  were  for  assault  and  battery,  no  prejudice 
could  have  resulted  from  the  reference  to  the  arrest.  Besides, 
in  the  instructions  the  court  directly  informed  the  jury  that 
the  only  damages  plaintiff  could  recover  were  those  sustained 
by  reason  of  assault  and  battery  committed  upon  the  plaintiff, 
if  any  was  committed.  We  think  the  instructions  taken  to- 
gether fairly  presented  the  case  to  the  jury,  and  tjiat  there  is 
no  merit  in  any  of  the  objections  presented. 

It  is  finally  contended  that  error  was  committed  by  the  court 
in  permitting  counsel  for  plaintiff  to  read  to  the  jury  a  short 
magazine  article  in  condemnation  of  such  practices  as  Wilker- 
son  employed  in  the  present  case,  and  which  are  called  the 
administration  of  the  "third  degree.*'  The  article  was  read  as 
a  part  of  counsel's  argument,  and  the  matter  contained  in  it 
was  argumentative  and  illustrative  in  character  and  would 
have  been  unobjectionable  if  it  had  been  original  with  counsel. 
Indeed,  stronger  language  might  have  been  used  in  characteriz- 
ing and  condemning  the  means  employed  by  the  agent  of  the 
defendant  than  was  used  in  the  article  read,  without  trenching 
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upon  the  bounds  of  permissible  argument  or  of  committing 
prejudicial  error. 
The  judgment  is  affirmed. 


No.  21,564. 

The  State  of  Kansas,  Appellee,  v.  L.  0.  Heitman,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.  Arson — Expression  Used  by  Defendant — Inferences  for  Jury.  No 
error  is  committed  in  refusing  to  allow  a  witness  to  testify  as  to 
what  he  understood  a  person  to  mean  by  an  expression  he  had  used, 
when  the  situation  is  such  that  all  the  data  from  which  an,  inference 
on  the  subject  might  be  drawn  could  readily  be  made  available  to  the 
jury. 

2.  Same — Trial — Instructions — Burden  of  Proof.  In  a  criminal  case  the 
jury  were  told  that  they  should  acquit  the  defendant  unless  they 
found  from  the  evidence  beyond  a  reasonable  doubt  all  the  facts 
(which  were  enumerated)  necessary  to  constitute  the  offense;  that  no 
presumption  of  guilt  existed  on  account  of  the  defendant  being  charged 
with  crime,  but  that  every  presumption  of  law  was  in  favor  of  his 
innocence;  and  that  with  respect  to  an  alibi  it  did  not  devolve  upon 
him  to  prove  that  defense,  but  that  an  acquittal  must  follow  if  the 
jury  had  a  reasonable  doubt  whether  he  was  personally  present  at  the 
time  of  the  alleged  offense.  Held,  that  at  least  in  the  absence  of  a 
specific  request,  it  was  not  error  to  omit  to  instruct,  in  so  many  words, 
that  the  burden  of  proof  was  on  the  state,  that  the  burden  never 
shifted,  and  that  the  defendant  was  presumed  to  be  innocent  until 
the  contrary  was  proved. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.     Opinion  filed  March  9,  1918.     Affirmed. 

Ed  Rooney,  Otis  E,  Hungate,  and  Paul  H.  Heinz,  all  of 
Topeka,  for  the  appellant. 

S.  M.  Brewster,  attorney-general,  and  Robert  D.  Garver, 
county  attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  L.  0.  Heitman  appeals  from  a  conviction  upon 
a  charge  of  arson.  The  property  burned  was  a  frame  build- 
ing occupied  by  him  as  a  grocery  store  and  meat  market.  The 
fire  was  obviously  incendiary,  and  the  theory  of  the  state  is 
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that  the  defendant  set  it  for  the  purpose  of  collecting  the  insur- 
ance. Only  two  rulings  are  challenged — the  sustaining  of 
objections  to  questions  asked  of  a  witness,  and  the  omission  to 
include  certain  instructions  in  the  charge. 

1.  A  witness  for  the  state  testified  that  he  saw  the  fire 
while  he  was  about  a  block  and  a  half  away,  at  two  o'clock  in 
the  morning;  that  he  ran  to  the  store  and  there  met  a  man  who 
told  him  he  was  Heitman,  and  who  appears  t;o  have  been  iden- 
tified as  the  defendant  by  another  witness ;  that  he  said  to  this 
man,  "We  turned  in  the  alarm  as  quick  as  we  saw  it,"  and  the 
man  merely  said,  "The  son  of  a  bitch."  The  defendant  on 
cross-examination,  in  effect,  asked  to  whom  the  witness  under- 
stood him  to  refer,  the  purpose  being  to  show  that  the  epithet 
was  applied  to  the  person  who  had  set  the  fire,  rather  than  to 
the  one  who  had  turned  in  the  alarm,  Objections  to  questions 
of  this  character  were  sustained,  the  court  adding  that  the 
witness  could  tell  what  the  speaker  said  and  how  he  looked 
and  everything  of  that  kind.    We  see  no  error  in  the  ruling. 

.  There  was  no  occasion  for  the  witness  giving  his  opinion  as  to 
what  the  speaker  meant.  The  facts  bearing  on  that  matter 
were  not  so  complicated  or  obscure  as  to  make  it  at  all  difficult 
for  him  to  give  the  jury  the  benefit  of  all  the  information  he 
had  on  the  subject,  without  stating  the  judgment  he  had 
formed  about  it.  He  was  not  offered  as  an  expert,  and  the 
case  falls  within  the  rule  which  has  been  well  stated  in  these 
words : 

"Such  a  witness'  inferences  are  inadmissible  when  the  jury  can  be 
put  into  a  position  of  equal  vantage  for  drawing  them, — ^in  other  words, 
when  by  the  mere  words  and  gestures  of  the  witness  the  data  he  has 
observed  ca>n  be  so  reproduced  that  the  jurors  have  those  data  as  fuU^ 
and  exactly  as  the  witness  had  them  at  the  time  he  formed  his  opinion," 
(3  Wigmore  on  Evidence,  §  1924.) 

If  the  evidence  had  been  admissible,  error  in  its  rejection 
would  not  be  now  available,  for  no  showing  was  made  as  to 
what  the  answer  of  the  witness  would  have  been  if  the  objec- 
tions to  the  questions  had  been  overruled.  (The  State  v.  WeUr 
man,  ante,  p.  503, 170  Pac.  1052.) 

2.  The  defendant  alleges  that  the  court  omitted  to  instruct 
the  jury  that  the  burden  of  proof  was  upon  the  state,  and  not 
upon  the  defendant,  that  the  burden  of  proof  never  shifted, 
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and  that  the  defendant  was  presumed  to  be  innocent  until  the 
contrary  was  proved.  The  instructions  did  not  make  use  of 
this  exact  language,  but  the  jury  were  told  that  they  should  ac- 
quit the  defendant  unless  they  found  from  the  evidence  beyond 
a  reasonable  doubt  all  the  facts  (which  were  enumerated)  nec- 
essary to  constitute  the  offense ;  that  no  presumption  of  guilt 
existed  on  account  of  the  defendant  being  charged  with  crime, 
but  that  every  presumption  of  law  was  in  favor  of  his 
innocence ;  and  that  with  respect  to  an  alibi  it  did  not  devolve 
upon  the  defendant  to  prove  that  defense  by  a  preponderance 
of  the  evidence  or  beyond  a  reasonable  doubt,  but  that  an 
acquittal  must  follow  if  the  jury  had  a  reasonable  doubt  , 
whether  he  was  personally  present  at  the  time  of  the  alleged 
offense.  The  charge  therefore  showed  explicitly  that  the  bur- 
den of  proof  was  on  the  state,  that  it  did  not  shift,  and  that 
the  defendant  was  presumed  to  be  innocent  until  the  contrary 
was  proved.  It  is  not  apparent  what  advantage  there  could 
have  been  in  a  restatement  of  these  rules  according  to  a  partic- 
ular formula,  if  a  request  to  that  effect  had  been  made.  And 
in  the  absence  of  such  a  request  it  is  clear  that  no  error  was 
committed  in  this  regard. 
The  judgment  is  affirmed. 


No,  21,669. 

The  State  op  Kansas,  Appellee,  v.  Lawrence  PERELLd, 
Appellant,  et  al. 

SYLLABUS   BY  THE  COURT. 

1.  "Bone-dry  Law" — Information — Negative  Allegations,  In  an  infor- 
mation charging  the  violation  of  section  1  of  the  "bone-dry  law'' 
(Laws  1917,  ch.  215),  making  it  unlawful  "for  any  person  to  keep  or 
have  in  his  possession  .  .  .  any  intoxicating  liquors  .  .  .  or  to 
give  away  or  furnish  intoxicating  liquors  to  another,  except  druggists 
or  registered  pharmacists  as  hereinafter  provided,"  it  is  not  necessary 
to  allege  that  the  defendant  was  not  a  druggist  or  registered  phar- 
macist. 

2.  Same.  A  negative  averment  of  the  matter  of  an  exception  or  proviso 
in  a  penal  statute  is  )K)t  necessary  in  an  information,  unless  such 
matter  enters  into  and  becomes  a  material  part  of  the  description  of 
the  offense. 
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Appeal  from  Cherokee  district  court;  James  N.  Dunbar, 
judge.    Opinion  filed  March  9,  1918.    Affirmed. 

A.  L.  Majors,  of  Columbus,  for  the  appellants. 
S.  M.  Brewster,  attorney-general,  and  Don  H.  EUeman, 
county  attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  An  information  was  filed  against  Lawrence 
Perello  and  Louie  Soffietti,  charging  them  with  having  in  their 
possession  three  sacks  of  bottled  beer,  contrary  to  the  statute. 
They  were  tried  and  convicted.  Perello  appeals  from  the  judg- 
ment, and  his  sole  contention  is  that  the  information  does  not 
state  a  public  offense,  because  it  fails  to  negative  the  provisions 
of  the  latter  portion  of  section  1  of  what  is  known  as  the 
'*bone-dry  law."   (Laws  1917,  ch.  215.)   Section  1  reads: 

**lt  shall  be  unlawful  for  any  person  to  keep  or  have  in  his  possession, 
for  personal  use  or  otherwise,  any  intoxicating  liquors,  or  permit  another 
to  have  or  keep  or  use  intoxicating  liquors  on  any  premises  owned  or 
controlled  by  him,  or  to  give  away  or  furnish  intoxicating  liquors  to 
another,  except  druggists  or  registered  pharmacists  as  hereinafter  pro- 
vided.   Any  person  violating  the  provisions  of  this  section,''  etc. 

We  have  italicized  that  portion  which  it  is  contended  the  in- 
formation should  have  negatived.  The  appellant  relies  upon 
the  cases  of  The  State  of  Kansas  v.  Thompson,  2  Kan.  432; 
City  of  Kansas  City  vT  Gamier,  57  Kan.  412,  46  Pac.  707;  The 
State  V.  Thurman,  65  Kan.  90,  68  Pac.  1081 ;  The  State  v.  Buis, 
83  Kan.  273,  111  Pac.  189. 

In  passing  upon  the  question  in  the  early  case  of  The  State 
of  Kansas  v.  Thompson,  supra,  which  the  later  cases  follow,  the 
court  quoted  with  approval  the  following  from  Archbold's 
Criminal  Practice  and  Pleading: 

'''If  there  be  any  exception  contained  in  the  same  clause  of  the  act 
which  creates  the  offense,  the  indictment  must  show  negatively  that  the 
defendant  or  the  subject  of  the  indictment  does  not  arise  within  the  ex- 
ception. If,  however,  the  exception  or  proviso  be  in  a  subsequent  clause 
or  statute,  or  although  in  the  same  section,  yet  if  it  be  not  incorporated 
with  the  enacting  clause  by  any  words  of  reference,  it  is  in  that  case 
matter  of  defense  for  the  other  party,  and  need  not  be  negatived  in  the 
pleading/  "    (p.  486.) 

The  appellee  insists  that  the  exception  in  the  statute  is 
purely  a  matter  of  defense  because  it  is  not  incorporated 
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within  the  enacting  clause  by  any  words  of  reference,  and 
therefore  forms  no  part  of  the  clause  which  defines  or  de- 
scribes the  offense. 

Among  the  modem  authorities  cited  by  the  appellee,  the 
statute  considered  in  the  case  of  Smythe  v.  State,  2  Okla. 
Crim.  286,  is  most  nearly  like  that  under  which  the  appellant 
in  this  case  was  convicted.    The  Oklahoma  statute  reads : 

"Section  1.  It  shall  be  unlawful  for  any  person,  individual  or  cor- 
porate, to  manufacture,  sell,  barter,  ^ve  away,  or  otherwise  furnish 
except  as  in  this  act  providedf  any  apirittums,  vinous,  fermented  or  malt 
liiquors."   (Revised  Laws  of  Oklahoma  [1910],  §  3605.) 

It  was  held  not  necessary  to  negative  the  exception,  for  the 
reason  that — 

''A  negative  averment  to  the  matter  of  an  exception  or  proviso  in  a 
penal  statute  is  not  requisite  in  an  information,  unless  the  matter  of  such 
exception  or  proviso  enters  into,  and  becomes  a  material  part  of,  the 
description  of  the  offense."   (Smythe  v.  State,  2  Okla.  Criiii.  286,  syl.  H  2.) 

The  statute  we  are  considering  defines  the  oflfense,  and  in 
the  same  clause  uses  the  language,  "except  druggists  or  reg- 
istered pharmacists  as  hereinafter  provided."  Section  5  of 
the  act  enumerates  the  particular  conditions  under  which 
liquor  may  be  delivered  to  certain  persons  engaged  in  the 
wholesale  drug  business  and  to  registered  pharmacists  actu- 
ally and  in  good  faith  engaged  in  the  retail  drug  business, 
these  exceptions  being  coupled  with  elaborate  provisions  de- 
signed to  prevent  evasion  of  the  law.  The  language  in  sec- 
tion 1,  "except  druggists  or  registered  pharmacists  as  herein- 
after provided,"  does  not  set  forth,  nor  does  it  purport  to 
state,  except  in  most  general  terms,  the  nature  of  the  excep- 
tions in  favor  of  druggists  and  registered  pharmacists.  It  is 
a  mere  parenthetical  expression  thrown  in  to  show  that  in 
another  part  of  the  act  provisions  will  be  found  which  except 
certain  classes  of  persons  from  the  operation  of  the  statute. 
As  held  in  the  Oklahoma  case  just  cited,  we  think  the  rule 
contended  for  by  the  appellant  should  never  apply  where  the 
matter  of  such  exception  or  proviso  does  not  enter  into  and 
become  a  material  part  of  the  description  of  the  offense. 
Although  there  is  a  general  reference  in  section  1  to  an  ex- 
ception in  favor  of  druggists  and  registered  pharmacists,  all 
druggists  and  all  registered  pharmacists  are  not  excepted ;  and 
it  is  necessary  to  examine  the  conditions  "hereinafter  pro- 
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vided''  in  order  to  ascertain  what  druggists  and  what  reg- 
istered pharmacists  are  within  the  exception. 

Again,  the  rule  contended  for,  if  it  ever  had  any  substan- 
tial ground  to  rest  upon,  has  become  obsolete  by  the  changed 
conditions  in  criminal  procedure.  Without  taking  time  to 
state  the  history  of  its  inception,  it  is  enough  to  say  that  it  is 
a  relic  of  a  period  under  the  old  common  law  when  there  were 
so  many  restrictions  upon  the  rights  of  an  accused  person  that 
the  courts  found  it  necessary  in  construing  indictments  to 
reach  out  and  seize  upon  slight  technicalities  in  order  to  pre- 
vent grave  miscarriages  of  justice.  It  recalls  the  period  when 
a  person  charged  with  crime  was  denied  the  benefit  of  counsel 
and  was  not  permitted  to  be  sworn  as  a  witness  in  his  own  be- 
half. The  court  would  be  making  use  of  an  archaism  if  it  at- 
tempted to  apply  such  a  technical  rule  of  criminal  pleading  to 
a  procedure  like  ours,  which  admonishes  us  to  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties 
(Crim.  Code,  §293),  and  which  declares  that  no  indictment 
or  information  may  be  quashed  or  set  aside  for  any  "defect  or 
imperfection  which  does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits.'*  (Crim. 
Code,  §  110.) 

It  is  impossible  to  conceive  how  the  rights  of  the  appellant 
could  have  been  prejudiced  by  the  failure  of  the  information  to 
negative  these  exceptions,  even  if  we  were  to  say  that  the 
offense  was  not  clearly  defined  in  the  clause  until  the  end  of 
the  sentence  containing  the  exception.  If,  when  appellant  was 
found  in  possession  of  the  three  sacks  of  bottled  beer,  he  had 
been  in  fact  a  registered  pharmacist  or  a  wholesale  drug^st 
as  provided  in  section  5,  or  any  kind  of  a  druggist  or  registered 
pharmacist  within  the  language  of  the  exceptions  as  referred 
to  in  section  1,  it  would  have  been  very  easy  for  him  to  have 
shown  that  fact  at  the  trial,  or  at  least  to  have  challenged  the 
attention  of  the  court  to  the  fact.  If  the  rule  of  pleading  he 
relies  upon  were  held  to  be  in  force  and  effect,  and  the  language 
of  the  statute  were  held  to  fall  within  the  rule,  a  reversal  of 
the  judgment  and  a  new  trial  could  not  benefit  the  appellant 
if  under  an  amended  information  he  should  not  be  able  to  bring 
himself  within  the  exception^ 

The  judgment  is  affirmed.  ^         , 
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West,  J.  (dissenting) :  To  one  who  has  devoted  ten  years  of 
his  life  drawing  indictments  and  informations  and  prosecuting 
those  charged  thereunder,  it  seems  needless  at  this  late  date  to 
change  the  rule  of  criminal  pleading  heretofore  understood  by 
even  the  veriest  tyro  in  the  law  and  continuously  recognized  by 
this  court  from  the  second  to  the  ninety-ninth  Kansas  report. 
(The  State  of  Kansas  v.  Thompson,  2  Kan.  482 ;  City  of  Kansas 
City  V.  Gamier,  57  Kan.  412,  46  Pac.  707;  The  State  v.  Thur- 
man,  65  Kan.  90,  68  Pac.  1081 ;  The  State  v.  Buis,  88  Kan.  278, 
111  Pac.  189 ;  The  State  v.  Creamery  Co.,  83  Kan.  389,  111  Pac. 
474;  King  v.  Wilson,  95  Kan.  390,  393,  148  Pac.  752;  Kansas 
City  V.  Jordan,  99  Kan.  814, 163  Pac.  188.) 

The  legislature  in  prescribing  the  offense  simply  made  it  un- 
lawful for  any  one  except  a  druggist  or  registered  pharmacist 
to  do  the  thing  prohibited,  and  this  is  not  only  all  in  one  sec- 
tion but  all  in  one  sentence. 


No.  21,769. 

The  Capital  Iron  Works  Company,  AppeUee,  v.  John  Kas- 
PAR  (The  Chicago  Bonding  and  Surety  Company,  Appel- 
lant). 

SYLLABUS  BY  THE  COURT. 

PUBUC  BviiDlUG'— Indemnity Btmd — Statute  of  Limitations.  The  terms 
of  a  bond  given  in  connection  with  a  contract  for  the  erection  of  a 
public  building,  considered,  and  held,  the  bond  was  one  to  supersede 
mechanics'  liens,  to  which  the  general  statute  of  limitations  applies. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.    Opinion  filed  March  9,  1918.    Affirmed. 

John  T.  Harding,  B.  F.  Deatherage,  David  A.  Murphy,  and 
Spencer  F.  Harris,  all  of  Kansas  City,  Mo.,  for  the  appellant. 

T.  F.  Garver,  and  R.  D.  Garver,  both  of  Topeka,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  to  recover  on  a  bond  given 
in  connection  with  a  contract  for  the  erection  of  a  public  build- 
ing.   A  demurrer  was  sustained  to  the  answer,  which  pleaded 
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the  statute  of  limitations.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

The  bond  recited  that  the  principal  and  surety  were  bound  to 
the  state  of  Kansas  for  the  use  of  all  persons  in  whose  favor 
liens  might  accrue  by  virtue  of  section  1,  chapter  188,  of  the 
Laws  of  1909,  and  that  if  the  principal  should  pay  all  claims 
which  might  be  the  basis  of  liens,  and  should  pay  all  indebted- 
ness incurrpd  for  labor  and  material  furnished  to  erect  the 
building,  the  bond  should  be  void.  The  answer  was  that  the 
bond  was  exacted  under  the  law  requiring  a  bond  conditioned 
to  pay  all  indebtedness  incurred  for  labor  or  material  furnished 
to  erect  the  building;  that  the  bond  sued  on  was  the  only  bond 
required ;  that  the  bond  was  duly  filed  in  the  office  of  the  derk 
of  the  district  court;  that  the  building  was  completed  more 
than  six  months  before  the  action  was  commenced,  and  hence 
the  action  was  barred  by  the  special  statute  of  limitations  con- 
tained in  section  7570  of  the  General  Statutes  of  1915.  The 
argument  is  that  section  1,  chapter  183,  of  the  Laws  of  1909,  is 
permissive.  The  contractor  may  give  the  bond  there  provided 
for,  and  should  he  do  so  the  bond  takes  the  place  of  the  security 
afforded  by  mechanics'  liens.  To  such  a  bond  the  general  stat- 
ute of  limitations  applies.  Section  7569  of  the  General  Stat- 
utes of  1915  is  mandatory,  and  requires  public  officials  to  take 
a  bond  conditioned  for  payment  of  all  indebtedness  incurred 
for  labor  and  material  furnished.  The  presumption  is  the 
mandate  was  observed.  The  allegations  of  the  answer  are  that 
the  bond  was  given  as  required  by  law,  and  Jio  other  bond  was 
given*  These  allegations  were  admitted  by  the  demurrer,  and 
the  special  statute  of  limitations  referred  to  must  apply. 

The  terms  of  the  bond  could  not  be  changed  by  allegations 
of  the  answer  respecting  its  nature  and  purpose.  The  instru- 
ment speaks  for  itself.  It  was  clearly  a  bond  to  supersede 
mechanics'  liens.  The  answer  does  not  charge  that  the  plain- 
tiff was  not  a  party  interested  in  such  security,  and  conse- 
quently the  special  limitation  applicable  to  suits  on  general 
bonds  for  the  payment  of  labor  and  material  debts  does  not 
apply.  Probably  the  bond  was  sufficient  to  comply  with  section 
7569  because  of  the  added  condition  to  pay  all  indebtedness  in- 
curred for  labor  and  material.    If  so,  the  validity  of  the  instru- 
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ment  for  other  purposes  of  security  was  not  impaired.     If 
not,  the  defendant  cannot  escape  liability  on  this  bond  because 
another  was  not  also  taken. 
The  judgment  of  the  district  court  is  affirmed. 


No.  21,790. 

The  State  of  Kansas,  ex  rel.  S.  M.  Brewster,  as  Attorney- 
general,  etc.,  Plaintiff,  v.  F.  W.  Knapp,  as  State  Auditor, 
etc.,  and  Walter  L.  Payne,  as  State  Treasurer,  etc..  De- 
fendants. 

SYLLABUS  BY  THE  COURT. 

Constitutional  Law  —  Enactment  of  Statute  —  When  **H(m8e  Ctmcur- 
rent  Resolution'*  May  Become  a  Law,  Under  a  constitution  which 
provides  that  "no  law  shall  be  enacted  except  by  bill,"  but  which  recog- 
nizes that  a  joint  resolution  passed  by  the  senate  and  house  of  repre- 
sentatives may  in  some  circumstances  become  a  law,  a  proposition 
passed  by  both  houses  and  approved  by  the  governor  may  be  regarded 
as  a  bill  within  the  meaning  of  the  provision  quoted,  where  it  has  re- 
ceived the  treatment  of  such  a  document  and  has  every  characteristic 
thereof  except  that  it  describes  itself  as  a  concurrent  resolution,  and 
contains  the  words  "Be  it  resolved  by  the  house  of  representatives  of 
the  state  of  Kansas,  the  senate  concurring  therein,"  instead  of  the 
constitutional  formula  for  an  enacting  clause,  "Be  it  enacted  by  the 
legislature  of  the  state  of  Kansas." 

Original  proceeding  in  mandamus.  Opinion  filed  March  9, 
1918.    Judgment  for  the  plaintiff. 

S.  M.  Brewster,  attorney-general,  for  the  plaintiff. 
F.  W.  Knapp,  ^nd  Walter  L.  Payne,  pro  se. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Merrell  Gage  has  presented  to  the  auditor  a 
claim  against  the  state  for  $1,500  on  account  of  a  statue  of 
Lincoln  recently  erected  on  the  statehouse  lawn,  and  has  re- 
quested its  allowance.  The  auditor,  being  in  doubt  as  to  the 
legal  authority  for  the  payment  of  the  claim,  has  declined  to 
approve  it  until  the  question  shall  have  been  judicially  de- 
termined. For  the  purpose  of  such  determination  this  pro- 
ceeding has  been  brought,  a  mandamus  being  asked  by  the 
attorney-general,  requiring  the  auditor  to  approve  the  claim 
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and  issue  a  warrant  therefor,  and  the  state  treasurer  to  pay 
it.  The  case  is  submitted  upon  the  pleadings.  It  is  agreed 
that  the  plaintiff  has  done  everything  possible  on  his  part  to 
entitle  him  to  the  payment  asked,  and  the  only  doubt  in  the 
matter  is  whether  any  valid  appropriation  has  been  made 
therefor.  If  so,  it  is  by  virtue  of  action  of  the  legislature 
which  is  recorded  as  chapter  346  of  the  Laws  of  1917,  reading 
as  follows  : 

"House  Concurrent  Resolution  No.  25. 
"Relating  to  an  appropriation  for  purchasing:  and  aiding:  in  the  erection 

of  the  Merrell   Gage  statue  of  Abraham  Lincoln  upon  the  capitol 

square. 

"Whereas,  The  sculptor,  Merrell  Gage,  has  produced  an  excellent 
statue  of  the  g:reat  emancipator  and  typical  American,  Abraham  Lincoln, 
the  completed  model  of  which  is  on  exhibit  at  Hr.  Gage's  studio,  1027 
Fillmore  street,  in  the  city  of  Topeka ;  and 

"Whereas,  Art  critics,  as  well  as  persons  who  knew  Presid^it  Lincoln 
personally,  declare  the  same  to  be  an  accurate  and  lifelike  reprodaction 
of  President  Lincoln;  and, 

"Whereas,  The  Woman's  Club  of  the  city  of  Topeka,  and  many 
other  public  spirited  citizens  of  such  city,  have  expressed  the  desire  to 
have  the  statue  erected  on  the  capitol  square,  and  have  expressed  a  will- 
ingness to  Supply,  or  to  procure  the  supply  of  by  the  city  of  Topeka,  one- 
half  of  the  cost  of  such  statue  and  the  erection  thereof  on  the  capitol 
square,  provided  the  state  of  Kansas  is  willing  to  permit  the  same  to  be 
placed  there,  and  to  pay  the  other  half  for  the  cost  and  erection  of  such 
statue:  therefore, 
"Be  it  resolved  by  the  House  of  Representatives  of  the  State  of  Kansas, 

the  Senate  concurring  therein: 

"Section  1.  That  the  sum  of  fifteen  hundred  dollars  is  hereby  ap- 
propriated for  the  purpose  of  assisting  in  the  purchase,  erection  and 
unveiling  of  a  bronze  statue  of  Abraham  Lincoln,  created  by  Merrell 
Gage,  said  statue  to  be  erected  and  located  upon  the  statehouse  lawn  or 
square,  and  at  such  place  thereon  as  shall  be  designated  by  the  Execu- 
tive Council  of  the  state,  and  the  Executive  Council  are  hereby  author- 
ized and  empowered  to  permit  the  erection  of  said  statue  upon  the 
statehouse  lawn  or  square;  provided,  that  the  amount  herein  appro- 
priated shall  be  in  full  of  all  claims  or  demands  of  every  kind  or  char- 
acter against  the  state;  provided  further,  that  said  sum  shall  not  be 
available  or  paid  until  the  city  of  Topeka  or  the  citizens  of  the  city  of 
Topeka  shall  have  made  provisions,  in  full,  for  the  entire  purchase 
price,  erection  and  expenses  incident  to  the  unveiling  of  said  statue; 
or,  shall  produce  and  file  with  the  auditor  of  state  a  receipt  in  full  from 
the  said  Merrell  Gage  together  with  a  bill  of  sale  transferring  to  the 
state  of  Kansas  all  of  his  right,  title  and  interest  in  and  to  said  statue; 
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and,  also,  a  receipt  or  receipts  showing  that  all  expenses  of  every  kind 
or  character  incident  to  the  erection  and  unveiling  of  said  statue  has 
been  fully  paid  and  satisfied  by  the  city  of  Topeka  or  the  citizens  of  the 
city  of  Topeka. 

''Sec.  .2.  That  the  auditor  of  state  is  directed  to  draw  his  warrants 
in  favor  of  Merrell  Gage  for  the  sum  and  the  purposes  herein  named,  and 
upon  his  verified  voucher  therefor,  accompanied  by  the  Teceipt  and  bill 
of  sale  provided  for  in  section  1  of  this  act. 

''Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  publication  in  the  official  state  paper. 

"Approved  [by  the  governor]  March  3,  1917. 

"Published  in  official  state  paper  March  7,  1917." 

Our  constitution  provides  that  "no  money  shall  be  drawn 
from  the  treasury  except  in  pursuance  of  a  specific  appropria- 
tion made  by  law"  (art.  2,  §  24),  and  that  "no  law  shall  be 
enacted  except  by  bill"  (art.  2,  §  20).  The  same  article  of  the 
constitution,  however,  recognizes  that  a  law  may  be  created 
by  joint  resolution.  The  section  relating  to  the  exercise  of 
the  veto  power  of  the  governor  reads  as  follows,  the  last  sen- 
tence having  been  added  in  1904 : 

"Every  bill  and  joint  resolution  passed  by  the  house  of  representa- 
tives and  senate  shall,  within  two  days  thereafter,  be  signed  by  the  pre- 
siding officers,  and  presented  to  the  governor;  if  he  approve,  he  shall 
sign  it;  but  if  not,  he  shall  return  it  to  the  house  of  representatives, 
which  shall  enter  the  objections  at  large  upon  its  journal  and  proc^d  to 
reconsider  the  same.  If,  after  such  reconsideration,  two-thirds  of  the 
members  elected  shall  agree  to  pass  the  bill  or  resolution,  it  shall  be  sent, 
with  the  objections,  to  the  senate,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of  all  the  members  elected,  it  shall 
become  a  law;  but  in  all  such  cases  the  vote  shall  be  taken  by  yeas  and 
nays,  and  entered  upon  the  journal  of  each  house.  If  any  bill  shall  not 
be  returned  within  three  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  the  governor,  it  shall  become  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  legislature,  by  its  adjournment,  prevent  its 
return,  in  which  case  it  shall  hot  become  a  law.  If  any  bill  presented  to 
the  governor  contains  several  items  of  appropriation  of  money,  he  may 
object  to  one  or  more  of  such  items,  while  approving  the  other  portion  of 
the  bill ;  in  such  case  he  shall  append  to  the  bill,  at  the  time  of  signing  it, 
a  statement  of  the  item  or  items  to  which  he  objects,  and  the  reasons 
therefor,  and  shall  transmit  such  statement,  or  a  copy  thereof,  to  the 
house  of  representatives,  and  any  appropriation  so  objected  to  shall  not 
take  effect  unless  reconsidered  and  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  and,  if  so  reconsidered  and  approved,  shall 
take  effect  and  become  a  part  of  the  bill,  in  which  case  the  presiding  offi- 
cers of  each  house  shall  certify  on  such  bill  such  fact  of  reconsideration 
and  approval."   [Italics  added.]     (Const,  art.  2,  §  14.)  ^ 
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This  section  as  originally  framed  resembled  the  correspond- 
ing section  in  a  number  of  state  constitutions,  as  well  as  that 
of  the  federal  constitution,  but  the  phrase  "and  joint  resolu- 
tion" was  new,  although  in  Michigan  the  words  "and  concur- 
rent resolution"  were  used  (art.  4,  §  14),  and  in  Maine  "or 
resolution  having  the  force  of  law"  (art.  4,  §2).  The  veto 
clause  of  the  federal  constitution  is  made  applicable  to  "every 
order,  resolution,  or  vote  to  which  the  concurrence  of  the  sen- 
ate and  house  of  representatives  may  be  necessary  (except  on 
a  question  of  adjournment)"  (art.  1,  §7).  The  section 
quoted  expressly  declares  that  if  a  joint  resolution  which  has 
been  disapproved  by  the  governor  afterwards  receives  a  two- 
thirds  vote  in  each  house  "it  shall  become  a  law."  The  in- 
ference seems  clear  that  a  joint  resolution  which  is  approved 
by  the  governor  after  its  adoption  by  the  legislature  thereby 
becomes  a  law,  although  this  is  not  declared  in  so  many  words. 
If  a  law  can  be  enacted  only  by  bill,  and  a  joint  resolution  may 
become  a  law,  it  would  seem  that  a  joint  resolution  must  be  a 
bill,  or  may  in  some  instances  be  regarded  as  a  bill.  And  such 
js  said  to  be  the  congressional  practice  in  this  section  of  a  well- 
known  work  which  dates  back  to  1856  : 

''A  form  of  legklation,  which  is  in  frequent  use  in  this  country,  chiefly 
for  administrative  purposes  of  a  local  or  temporary  character,  some- 
times for  private  purposes  only,  is  variously  known,  in  ouv  legislative 
assemblies,  as  a  joint  resolution,  i^  resolution,  or  a  resolve.  This  form 
of  legination  is  recognized  in  most  of'  our  constitutions,  in  which,  and 
in  the  rules  and  orders  of  our  legislative  bodies,  it  is  put  upon  the 
same  footing,  and  made  subject  to  the  same  regulations,  with  bills  prop- 
erly so  called.  In  congress,  a  joint  resolution,  which  is  the  name  given 
in  that  b*dy  to  this  kind  of  legislation,  is  there  regarded  as  a  bill.'' 
(Cushing's  Law  and  Practice  of  Legislative  Assemblies,  2d  ed.,  §  2403.) 

Whether  or  not  legislation  may  ordinarily  be  accomplished 
by  means  of  the  adoption  of  a  proposition  submitted  in  the 
form  of  a  resolution,  we  conclude  that  the  process  used  in  the 
case  now  under  consideration  amounted  to  the  enactment  of  a 
law  by  blD.  While  the  instrument  acted  upon  by  the  two  houses 
and  the  governor  described  itself  as  a  concurrent  resolution,  it 
had  every  characteristic,  in  form  and  treatment,  of  such  a  biU 
as  by  the  combined  action  of  the  legislature  and  the  governor 
becomes  a  law.  It  had  a  title  which  clearly  expressed  its  sub- 
ject to  be  the  appropriation  of  money  to  pay  for  the  Lincoln 
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statue.  It  was  read  on  three  separate  days  in  each  house.  It 
contained  a  provision  declaring  that  "this  act"  should  take 
effect  upop  its  publication.  In  each  house  it  received  the  votes 
of  a  majority  of  the  members  elected,  and  the  result  of  the  roll 
call  was  entered  in  full  on  the  journal.  It  was  submitted  to 
and  approved  by  the  governor,  and  published  in  the  official 
state  paper  and  in  the  statute  book.  "Joint  resolutions,"  which 
may  sometimes  become  laws,  are  required  by  the  constitution 
to  be  adopted  by  a  majority  of  the  membership  in  each  house 
(art.  2,  §  13),  by  a  recorded  vote  (art.  2,  §  10),  as  well  as  to 
be  approved  by  the  governor,  and  "acts"  of  the  legislature 
must  take  effect  at  a  prescribed  time,  and  be  published  (art.  2, 
§  19) ;  but,  save  for  these  requirements,  no  mere  resolution 
needs  to  have  a  title,  to  be  read  on  three  separate  days,  to  show 
when  it  takes  effect,  to  be  adopted  by  a  yea  and  nay  vote 
entered  on  the  journal,  to  be  approved  by  the  governor,  ot  to 
be  published.  The  treatment  given  this  measure  seems  to  show 
that  it  was  regarded  by  the  legislature  and  the  governor  as  a 
"bill."  It  ought  to  be  given  effect  as  such,  unless  some  in- 
superable obstacle  is  interposed.  The  fact  that  it  is  styled  a' 
concurrent  resolution,  rather  than  a  joint  resolution  or  bill,  is 
not  in  itself  especially  important.  It  should  be  classified  by 
its  essential  qualities  rather  than  by  what  it  happens  to  have 
been  called.  All  that  it  lacks  of  the  necessary  charactepstics 
of  a  bill  is  a  literal  compliance  with  the  requirement  that  "The 
enacting  clause  of  all  laws  shall  be  'Be  it  enacted  by  the  legis-  ^ 
lature  of  the  state  of  Kansas.'  "  (Constitution,  art.  2,  §  20.) 
In  lieu  of  this,  however,  it  has  one  reading  "Be  it  resolved  by 
the  house  of  representatives  of  the  state  of  Kansas,  the  senate 
concurring  therein."  The  courts  are  divided  in  opinion  on  the 
question  whether  a  provision  of  the  constitution  prescribing 
a  form  of  enacting  clause  is  mandatory  or  directory.  (Note, 
L.  R.  A.  1915  B,  1060-1063.  J  Those  which  consider  it  manda- 
tory  hold  the  entire  absence  of  the  clause  to  be  fatal  (same 
note,  p.  1061),  and  such  is  the  practice  in  this  state.  (In  re 
Swartz,  Petitioner,  47  Kan.  157,  27  Pac.  839.)  But  even  where 
that  rule  obtains,  a  substantial  compliance  is  all  that  is  deemed 
necessary.  (Note,  L.  R.  A.  1915  B,  1061-1062.)  The  turning 
point  in  the  present  controversy  is  whether  the  words:  "Be  it 
resolved  by  the  house  of  representatives  of  the  state  of  Kansas, 
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the  senate  concurring  therein,"  convey  essentially  the  same 
meaning  as  "Be  it  enacted  by  the  legislature  of  the  state  of 
Kansas/'  In  a  familiar  case  a  conviction  on  a  chargp  of  felony 
was  set  aside  because  the  word  "the"  was  omitted  from  the 
concluding  clause  of  an  indictment,  so  that  it  read  "against 
the  peace  and  dignity  of  state"  instead  of  "against  the  peace 
and  dignity  of  the  state."  It  was  there  conceded  that  a  sub- 
stantial conformity  to  the  requirement  of  the  constitution  was 
all  that  was  necessary,  the  court  saying : 

"It  is  plainly  manifest  that,  the  definite  article  *the'  which  should 
immediately  precede  the  word  'State'  being  omitted,  the  conclusion  to  the 
indictment  in  the  case  at  bar  falls  far  short  of  indicating  the  power  or 
authority  agrainst  which  the  facts  chargred  in  the  body  of  the  indictment 
constitute  an  offense.  .  .  .  It  is  clear  that  the  omission  of  this  word 
not  only  changes  the  sense  but  the  very  substance  of  the  clause.  .  .  . 
In  the  use  of  the  definite  article  'the'  inmiediately  preceding  'State'  in 
the  conclusion  prescribed  by  the  Constitution  we  have  pointed  out  the 
State  whose  peace  and  dignity  has  been  offended,  and  by  the  omission 
of  such  definite  article  we  have  a  conclusion  that  does  not  designate  the 
power  or  authority  against  which  the  offense  is  committed.  ...  If 
this  conclusion  embraced  language  similar  to  that  pointed  out  in  the 
cases  to  which  we  have  heretofore  I'eferred,  such  as  'agrainst  the  peace 
and  dignity  of  our  said  State,'  or  'against  the  peace  and  dignity  of 
State  of  Missouri,'  it  might  be  very  properly  ruled  that  such  language 
was  at  least  equivalent  to  the  language  prescribed  by  the  Constitution, 
for  the  reason  that  it  indicated  the  power  and  authority  against  which 
the  offense  as  charged  in  the  body  of  the  indictment  constitutes  an 
offense."     (State  v.  Campbell,  210  Mo.  202,  224,  225.) 

Whatever  may  be  thought  of  the  application  there  made  of 
the  rule,  the  statement  of  the  general  principle  is  obviously 
sound — ^that  the  test  to  be  applied  is  whether  the  language 
employed  conveys  the  same  meaning  as  the  language  pre- 
scribed. In  the  matter  now  under  consideration,  if  the  expres- 
sion used  had  been  "Be  it  legislated  by  the  legislature  of  the 
state  of  Kansas,"  or  "Be  it  enacted  by  the  house  of  repre- 
sentatives and  senate  of  the  state  of  Kansas,"  it  would  hardly 
be  doubted  that  the  requirement  of  the  constitution  was  sub- 
stantially met.  We  think  that  the  clause,  "Be  it  resolved  by 
the  house  of  representatives  of  the  state  of  Kansas,  the  sen- 
ate concurring  therein,"  unequivocally  indicates  that  the  two 
houses  comprising  the  Kansas  legislature  unite  in  giving  their 
approval  to  the  sections  which  follow  it,  with  the  purpose  to 
give  them  the  effect  which  they  purport  to  have,  and  that  this 
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is  all  that  could  have  been  accomplished  by  a  literal  adherence 
to  the  formula  employed  by  the  constitution. 

A  requirement  of  the  constitution  that  "The  style  of  the 
laws  of  the  state  shall  be,  'Be  it  enacted  by  the  legislature  of 
the  state  of  Mississippi/  "  was  held  to  be  met  by  the  use  of 
the  word  "resolved"  in  the  place  of  "enacted/*  the  court  say- 
ing: "The  word  'resolved'  is  as  potent  to  declare  the  legisla- 
tion with  as  the  word  'enacted.' "  (Swann  v.  Buck,  40  Miss. 
268,  293.)  That  decision  was  followed,  the  language  quoted 
being  expressly  approved,  in  Smith  v.  Jennings,  67  S.  C.  324. 
In  May  v.  Rice,  Auditor,  91  Ind.  546,  a  joint  resolution  for 
the  appropriation  of  money  was  held  to  be  ineffective,  but  it 
was  not  in  fact  approved  by  the  governor,  and  in  the  opinion 
stress  was  laid  on  the  consideration  that  the  constitution  made 
no  provision  for  the  presentation  of  a  joint  resolution  to  the 
governor  for  his  appr9val,  the  case  of  Swann  v.  Buck,  supra, 
being  distinguished  on  this  ground  and  also  upon  a  difference 
in  the  language  of  the  provision  regarding  the  enacting  clause. 

In  at  least  two  instances,  the  Kansas  legislature  has  at- 
tempted to  appropriate  money  by  the  adoption  of  a  measure 
described  as  a  joint  resolution.  (Laws  of  1889,  p.  421 ;  Laws 
of  1891,  p.  416.)  It  may  be  doubted  whether  either  attempt 
was  technically  successful,  for  neither  document  contained  any 
provision  as  to  the  time  of  its  taking  effect,  or  for  its  publica- 
tion, although  each  was  in  fact  published  in  the  statute  book. 
Here,  however,  inasmuch  as  we  conclude  that  every  require- 
ment of  the  constitution  has  been  substantially  complied  with, 
the  result  is  a  valid  enactment. 

Judgment  is  rendered  in  favor  of  the  plaintiff,  determining 
that  the  claim  should  be  approved  and  a  warrant  issued  and 
paid.     The  issuance  of  a  writ  will  of  course  not  be  necessary. 

Marshall,  J.  (dissenting) :  Neither  the  title  to  the  reso- 
lution, nor  its  enacting  clause,  if  it  may  be  called  such,  pre- 
tends to  say  that  what  follows  is  intended  to  be  a  law.  The 
title  to  every  law,  except  one,  enacted  by  the  legislature  in 
1917  begins  with  the  words,  "An  act."  The  one  exception 
is  chapter  91,  the  title  to  which,  as  printed  in  the  statute  book, 
begins  with  the  words,  "Relating  to" ;  but  on  the  back  of  the 
original  bill  the  title  reads:  "An  act  relating  to,"  etc.  The 
constitutional  requirement  concerning  the  enacting  ciajuse  was 
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followed  by  the  legislature,  in  1917,  in  all  instances  when 
a  law  was  being  enacted.  It  is  safe  to  say  that  every  mem- 
ber of  that  legislature  understood  that  both  the  title  to  an 
act  and  its  enacting  clause  must  give  warning  that  what  fol- 
lowed was  intended  to  be  a  law.  In  the  present  instance, 
neither  the  title  nor  the  enacting  clause,  nor  both  together, 
gave  any  such  warning. 

The  constitutional  requirement  is  simple.  It  is  generally 
understood.  It  is  easy  to  follow.  There  should  be  no  refine- 
ments concerning  it.  Its  simple  requirements  must  be  so 
obeyed,  or  they  will  cease  to  have  any  force  or  effect. 

Dawson,  J.  (dissenting) :  I  cannot  assent  to  the  conclu- 
sions of  the  majority.  The  legislature  will  meet  again  in  a 
few  months  and  doubtless  would  pay  the  petitioner's  claim  in 
the  regular  way,  by  a  specific  appropriation  made  by  law,  as 
all  other  proper  claims  against  the  state  are  paid.  A  house 
concurrent  resolution  is  not  a  law.  The  constitution  takes  no 
cognizance  of  such  a  resolution  and  does  not  define  it.  A  reso- 
lution is  a  declaration  of  opinion,  or  the  expression  of  a  pur- 
pose— ^nothing  more.  In  the  Session  Laws  of  1917  are  con- 
current resolutions  expressing  the  compliments  of  the  house 
and  senate  to  Hon.  Charles  F.  Scott  (ch.  339) ;  expressing  con- 
dolences on  the  death  of  Frank  Edimer  McFarland  (ch.  345) ; 
requesting  the  Kansas  senators  and  representatives  in  con- 
gress to  vote  for  woman  suffrage  (ch.  351),  etc.  There  are 
twenty-eight  pages  of  concurrent  resolutions  in  the  Session 
Laws  of  1913,  the  subject  matter  ranging  all  the  way  from 
memorials  to  the  president  on  the  high  cost  of  living  (ch.  341) , 
to  denunciations  of  "log  rolling"  and  "pork  barrel"  raids  on 
the  national  treasury  (ch.  340).  And  the  decision  in  this  case 
raises  all  that  sort  of  stuff  to  the  dignity  of  legislation ! 

The  constitution  recognizes  joint  resolutions,  but  the  reso- 
lution here  under  scrutiny  does  not  pretend  to  be  a  joint  reso- 
lution. What  the  constitution  does  say  is  that  no  money  can 
be  drawn  out  of  the  state  treasury  except  pursuant  to  a  spe- 
cific appropriation  made  by  law;  and  it  says  also  that  no  law 
shall  be  enacted  except  by  bill.  (In  re  Swartz,  Petitioner,  47 
Kan.  157,  27  Pac.  839.)  Again,  the  constitution  says  that 
every  bill  shall  have  an  enacting  clause,  and  that  it  shall 
plainly  run  like  this :  "Be  it  enacted  by  the  legislature  of  the 
state  of  Kansas."    Compliance  with  that  provision  ot  the  con- 
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stitution  is  wanting  in  the  resolution.  The  familiar,  effective 
and  summary  way  of  killing  a  bill  in  the  legislature  is  by 
striking  out  its  enacting  clause. 

I  know  quite  well  that  the  spirit  of  our  time  is  to  give  re- 
gard to  the  substance  and  not  to  the  form  of  things.  I  trust  I 
am  in  accord  with  that  spirit;  but  disregard  of  fundamentals 
is  not  a  true  interpretation  of  that  spirit.  Every  change  does 
not  necessarily  lead  to  progress.  There  are  a  few  plain,  posi- 
tive restrictions  upon  the  delectable  task  of  getting  money  out 
of  the  state  treasury  which  the  constitution  requires  to  be  ob- 
served, and  which  it  will  be  mischievous  to  disregard.  A  reso- 
lution of  the  two  houses  of  the  legislature  to  apropriate  money 
is  merely  a  declaration  of  the  house  and  senate  that  they  in- 
tend to  see  to  it  that  a  law  to  that  effect  will  be  duly  enacted. 
The  student  who  cares  to  investigate  this  subject  will  find  that 
the  Kansas  legislative  custom  is  to  follow  up  these  resolutions 
to  draw  money  from  the  state  treasury  with  specific  items  of 
appropriation  to  that  effect.  These  are  usually  inserted  in  the 
miscellaneous  appropriation  acts.  For  example,  a  senate  con- 
current resolution  to  appropriate  $6,000  for  a  statue  of  Gov- 
'  emor  Glick  (Laws  1913,  ch.  364)  was  followed  by  an  item  in 
the  miscellaneous  appropriation  act  to  the  same  effect.  (Laws 
1913,  ch.  60,  item  34.)  In  discussing  the  necessity  of  follow- 
ing up  this  resolution  with  a  corresponding  item  in  the  mis- 
cellaneous appropriation  bill,  the  member  from  Atchison  (Hon. 
J.  W.  Orr)  said:  "All  the  resolution  amounts  to  is  three 
cheers  for  Governor  Glick."  In  1903,  the  house  concurrent 
resolution  authorizing  a  statue  of  John  J.  Ingalls  (House 
Journal,  1535,  1612 ;  Senate  Journal,  843,  844)  was  followed 
by  a  specific  item  appropriating  $6,000  in  a  formal  act  of  the 
legislature.  (Laws  1903,  ch.  35,  item  138.)  See,  also.  Laws 
1913,  ch.  364;  and  Laws  1913,  ch.  60,  item  54.  Such  illustra- 
tions could  be  indefinitely  extended. 

Mandamus  is  a  discretionary  writ.  It  should  seldom  issue 
in  any  gravely  debatable  case.  The  courts,  the  legislature  and 
the  executive  officers  are  all  solemnly  sworn  to  uphold  and  de- 
fend the  constitution.  If  we  are  to  have  and  maintain  a  con- 
stitutional government,  we  must  stand  by  it,  and  not  whittle 
it  away  so  that  it  will  mean  nothing  but  a  few  glittering  gen- 
eralities. 

West,  J.,  joins  in  the  dissent. 
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No.  21,011. 

Henry  W.  Wacker,  Appellee,  v.  Mark  V.  Hester,  Appellant, 

SYLLABUS  BY  THE  COURT. 

Real-estate  Agent  —  Purchaser  Found  —  Contract  Made  —  Commissian 
Earned.  Rule  followed,  that  a  real-estate  agent  has  earned  his  com- 
mission when  he  procures  a  purchaser  ready,  willing:,  and  able  to  buy 
upon  terms  which  the  owner  has  accepted  or  agreed  to  accept. 

Appeal  from  Kiowa  district  court;  Littleton  M.  Day, 
judge.     Opinion  filed  April  6, 1918.     Affirmed. 

R.  F.  Crick,  of  Pratt,  for  the.  appellant. 

John  W.  Davis,  of  Greensburg,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  an  appeal  from  a  judgment  against  the 
defendant  for  a  real-estate  agent's  commission. 

The  defendant,  who  resides  in  California,  owned  a  farm  in 
Kansas,  which  he  listed  with  plaintiff  for  sale,  fixing  the  price 
at  $21,000,  subject  to  a  mortgage  of  $7,500.  On  January  15, 
1915,  the  plaintiff  sent  him  the  following  telegram : 

'^Offered  nineteen  thousand  dollars  for  land  south  of  Joy.  All  cash 
except  mortgage.  Possession  August  first.  Commission  two  hundred 
dollars.     Wire  answer  my  expense." 

The  defendant  replied  by  wire  refusing  to  take  less  than 
the  original  offer.  The  plaintiff  then  wrote  him  at  length,  ad- 
vising that  he  accept  the  offer  and  asking  him  to  reconsider  and 
wire  authority  to  let  the  land  go  at  $19,000.  He  received  the 
following  telegram  in  answer : 

**Yes  will  sell  nineteen  thousand  cash  less  seven  thousand  seven  hun- 
dred. Mills  lease  is  subject  to  sale  possession  any  time.  Buyer  to 
settle  with  him.  Three  arbitrators  if  necessary.  He  is  advised  not  to 
interfere  again.     He  wrote  he  had  done  so.     Send  deed." 

The  plaintiff  thereupon  signed  a  sale  contract  with  the  pur- 
chaser, which  he  sent  to  the  defendant  January  27,  and  a  few 
days  later  forwarded  a  deed  for  execution.  On  February  13, 
the  defendant  wired  the  plaintiff,  "Sale  off.  Telegram  offer 
and  sale  contract  are  very  different";  to  which  the  plaintiff 
replied  by  a  telegram,  insisting  upon  the  contract  being  carried 
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out  and  upon  his  right  to  a  commission.  It  appears  that  the 
party  who  agreed  to  purchase  the  land  brought  a  suit  against 
the  defendant  for  specific  performance  of  the  contract,  but 
failed  to  recover  because  of  the  lack  of  authority  of  the  agent 
to  execute  a  written  contract  binding  the  defendant.  It  de- 
veloped on  the  trial  of  this  case  that  a  short  time  before  the 
defendant  sent  the  telegram  declaring  the  transaction  off  he 
had  received  an  offer  of  $20,000  for  the  land.  There  was  no 
substantial  conflict  in  the  evidence.  The  court  found  that 
the  only  objection  the  defendant  made  to  completing  the  con- 
tract was  that  stated  in  his  telegram,  and  that  other  grounds 
urged  at  the  trial  were  therefore  waived.  The  court  found  also 
that  the  telegram  of  January  27  fixed  the  terms  of  the  sale  and 
authorized  the  purchaser  to  make  settlement  with  defendant's 
tenant.  There  is  no  ambiguity  in  the  contract  embraced  in 
this  telegram  and  the  reply  thereto,  and  the  court  properly  de- 
termined the  meaning  of  the  writings.  The  fact  that  the  land 
had  been  leased  to  a  tenant  prior  to  the  date  it  was  listed  with 
the  plaintiff  was  fully  known  on  both  sides,  and  the  reply 
which  the  defendant  sent  to  the  telegram  authorized  the  buyer 
to  settle  with  the  tenant.  It  is  useless  to  contend  that  the 
contract  made  by  def  endant'a  agent  did  not  comply  with  the 
original  terms  upon  which  the  property  was  listed.  The  plain- 
tiff found  a  purchaser  who  was  ready,  willing,  and  able  to  buy 
upon  the  terms  which  the  owner  accepted  in  the  subsequent 
contract,  and  that  is  all  he  was  required  to  do  to  earn  his  com- 
mission. 

The  judgment  is  affirmed. 
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No.  21,142. 

The  State  op  Kansas,  Plaintiff,  v.  The  Independence  Gas 
Company  et  al.  (The  Wyandotte  County  Gas  Company, 
Appellant,  John  M.  Landon,  as  Receiver,  etc.,  et  al..  Ap- 
pellees), Defendants. 

No.  21,143. 

The  State  op  Kansas,  Plaintiff,  v.  The  Independence  Gas 
Company  et  al.  (The  Kansas  City  Pipe  Line  Company, 
Appellant,  John  M.  Landon,  as  Receiver,  etc.,  et  al.,  Ap- 
peUees),  Defendants. 

SYLLABUS  BY  THfi  COURT. 

1.  Quo  Warranto — Action  Dismissed— No  Appeal  within  Six  Months. 
When  an  action  is  dismissed  as  to  certain  defendants,  all  orders  which 
were  made  prior  to  the  order  of  dimissal,  and  of  which  complaint 
is  made  by  those  defendants,  must  be  appealed  from  within  six 
months  after  the  order  of  dismissal  is  made. 

2.  Same — Regulation  of  Rates  of  Natural  Gas  Companies — State  Courts 
No  Jurisdiction  to  Change  Legal  Rates.  The  courts  of  this  state  have 
no  jurisdiction  to  appoint  receivers  for  the  purpose  of  regulating 
the  rates  of  public-service  corporations,  and  neither  the  courts  nor 
the  receivers  of  such  corporations  have  jurisdiction  to  change  leg^al 
rates  without  the  consent  of  the  public  utilities  commission;  but  when 
the  legal  rates  charged  by  the  receiver  of  a  public-service  corporation 
have  been  enjoined  by  ia  court  of  competent  jurisdiction,  the  receiver 
may  put  into  effect  rates  to  be  charged  until  the  commission  estab- 
lishes a  new  rate. 

8.  Same — Issues  Disposed  of  by  Stipulation.  An  appeal  may  be  dis- 
missed when  it  appears  that  all  the  orders  from  which  the  appeal 
is  taken  were  made  irnder  a  stipulation  signed  by  the  party  appealing. 

4.  Same — Appeal  Dismissed.  An  appeal  may  be  dismissed  when  this 
court  cannot  make  any  order  that  will  affect  the  rights  of  the  parties 
thereto. 

Appeals  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.    Opinion  filed  April  6,  1918.    Dismissed. 

/.  W.  Dana,  of  Kansas  City,  Mo.,  for  the  appellants. 

Chester  L  Long,  of  Wichita,  Robert  Stone,  of  Topeka,  T.  S. 
Salathiel,  of  Independence,  and  John  H.  Atwood,  of  Kansas 
City,  Mo.,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  On  January  5,  1912,  in  the  district  court 
of  Montgomery  county,  the  attorney-general  commenced  an 
action  in  quo  warranto  against  the  Independence  Gas  Com- 
pany, The  Consolidated  Gas,  Oil,  and  Manufacturing  Com- 
pany, and  the  Kansas  Natural  Gas  Company ;  and,  in  the  peti- 
tion in  that  action,  charged  that  the  defendants  had  violated  the 
antitrust  statutes  of  the  state.  The  Kansas  Natural  Gas  Com- 
pany was  then  engaged  in  the  transportation  of  natural  gas 
through  the  eastern  part  of  the  state  to  the  Wyandotte  County 
Gas  Company  in  Wyandotte  county,  and,  in  transporting  the 
gas,  used  the  pipe  lines  of  the  Kansas  City  Pipe  Line  Com- 
pany. After  the  action  had  been  commenced,  the  Wyandotte 
County  Gas  Company  and  the  Kansas  City  Pipe  Line  Com- 
pany were  made  parties  thereto.  The  Wyandotte  County  Gas 
Company  appeared  specially  and  filed  a  motion  to  quash  the 
service  of  the  sunmions  made  on  it.  That  motion  was  over- 
ruled. The  Wyandotte  County  Gas  Company  and  the  Kansas 
City  Pipe  Line  Company  each  filed  a  demurrer.  The  De- 
murrers were  never  heard  by  the  court.  Receivers  were  ap- 
pointed for  the  Kansas  Natural  Gas  Company,  for  the  Wyan- 
dotte County  Gas  Company,  and  for  the  Kansas  City  Pipe 
Line  Company.  On  October  16,  1915,  the  receivers  for  the 
Wyandotte  County  Gas  Company  were  discharged,  and  the 
action  was  dismissed  as  to  that  company.  No  appeal  was 
taken  at  that  time,  nor  at  any  time  within  six  months  there- 
after. On  October  16,  1916,  the  court  rendered  the  following 
judgment: 

''It  is  therefore  considered,  adjudged  and  decreed  that  none  of  the 
distributing^  contracts  aforesaid  are  binding  upon,  or  effective  against, 
said  Receiver,  and  that  he  should  not,  and  is  hereby  forbidden  to,  de- 
liver natural  gas  to  any  of  said  distributing  companies  under  the  dis- 
tributing contracts  formerly  existing  between  the  Kansas  Natural  Gas 
Company  and  said  distributing  companies,  respectively;  and  he  is  hereby 
ordered  to  deliver  natural  gas  to  such  of  ^id  distributing  companies 
as  will  receive  the  same  at  the  rates  and  prices,  and  on  the  terms  named 
in  the  schedule  of  rates  and  prices  heretofore  promulgated  by  said 
Receiver  to  said  distributing  companies,  respectively;  and  the  acts  of 
said  Receiver  in  promulgating  said  schedules  are  hereby  approved." 
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From  that  judgment  the  Wyandotte  County  Gas  Company 
and  the  Kansas  City  Pipe  Line  Company  have  filed  separate 
appeals. 

1.  The  Wyandotte  County  Gas  Company  contends  that — 

"The  court  below  had  no  jurisdiction  under  Sees.  50  and  51  of 
the  Code  to  summon  The  Wyandotte  County  Gas  Company,  a  domestic 
corporation,  domiciled^  located,  doing  business  and  owning:  property  only 
in  Wyandotte  County,  to  appear  in  the  District  Court  of  Montgomery 
County,  in  an  action  for  the  recovery  of  a  fine,  penalty  or  forfeiture 
imposed  by  statute." 

In  the  order  discharging  the  receivers  of,  and  dismissing  the 
action  against,  the  Wyandotte  County  Gas  Company,  there 
was  a  finding  that  all  the  pleadings  charging  or  attempting  to 
charge  the  Wyandotte  County  Gas  Company  with  acts  sub- 
jecting it  to  penalties  had  been  withdrawn  by  stipulation. 
There  was,  therefore,  no  action  pending  against  the  Wyandotte 
County  Gas  Company  on  October  16, 1916 ;  and  there  was  then 
no  petition  charging  that  company  with  any  act  which  would 
subject  it  to  any  penalty. 

All  errors  that  had  been  committed  by  the  trial  court  against 
the  Wyandotte  County  Gas  Company  were  concluded  by  the 
judgment  of  dismissal  against  that  company;  and  those  errors 
cannot  now  be  presented,  for  the  reason  that  no  appeal  was 
taken  within  six  months  from  the  date  of  the  dismissal.  All 
questions  concerning  the  service  of  summons,  concerning  the 
appointment  of  the  receivers,  and  concerning  their  control  and 
conduct  until  the  order  of  dismissal,  are  concluded  by  the 
failure  of  the  Wyandotte  County  Gas  Company  to  appeal  within 
six  months  after  the  date  of  that  order. 

2.  The  Wyandotte  County  Gas  Company  contends  that  the 
court  had  no  jurisdiction  to  appoint  receivers  to  regulate  rates ; 
that  neither  the  court  nor  the  receivers  had  jurisdiction  to 
change  the  existing  rates  of  the  Kansas  Natural  Gas  Company, 
or  of  the  Wyandotte  County  Gas  Company,  without  the  consent 
of  the  public  utilities^  commission ;  and  that  the  court  had  no 
jurisdiction  to  disavow  and  cancel  the  supply  contract  existing 
between  the  Kansas  Natural  Gas  Company  and  the  Wyandotte 
County  Gas  Company. 

The  rate-making  body  of  public-service  corporations  in  this 
state  is  the  public  utilities  commission.    Under  section  8358 
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of  the  General  Statutes  of  1915,  the  rates  charged  by  the  Kan- 
sas Natural  Gas  Company  and  by  the  Wyandotte  County  Gas 
Company  on  January  1, 1911,  became,  and  thereafter  were,  the 
legal  rates ;  and  those  rates  could  not  be  changed  without  the 
consent  of  the  public  utilities  commission.  (The  State,  ex  rel., 
V.  Gas  Co.,  88  Kan.  165,  127  Pac.  639 ;  The  State,  ex  rel,  v. 
FlanneUy,  96  Kan.  372,  152  Pac.  22;  Telephone  Co.  v.  Utilities 
Commission,  97  Kan.  136,  154  Pac.  262 ;  City  of  Scammon  v. 
Gas  Co.,  98  Kan.  812,  160  Pac.  316;  The  State,  ex  rel,  v.  Gas 
Co.,  100  Kan.  593,  165  Pac.  1111.) 

The  order  from  which  this  appeal  was  taken  was  based 
partly  on  a  conclusion  of  law — 

"That  the  supply  contracts  with  the  distributing  companies,  whose 
plants  are  located  within  the  State  of  Kansas,  are  invalid,  illegal  and 
void,  being  in  violation  of  the  laws  of  this  state  and  of  the  United  States, 
and  are  not  binding  on  the  Receiver." 

The  validity  of  the  contract  between  the  Kansas  Natural 
Gas  Company  and  the  Wyandotte  County  Gas  Company  is  im- 
material in  these  appeals,  for  the  reason  that  the  rates  fixed 
by  the  contract  were  in  effect  on  January  1,  1911,  and  became 
legal  rates  by  virtue  of  section  8358  of  the  General  Statutes  of 
1915.  The  trial  court  did  not  have  power,  in  the  action  then 
pending  before  it,  to  declare  those  rates  illegal.  (The  State, 
ex  rel,  v.  FlanneUy,  96  Kan.  372,  382,  152  Pac.  22.) 

The  court  did  not  cancel  the  contracts ;  it  found  that  the  con- 
tracts were  illegal  and  void,  and  stopped  there.  In  this  action, 
under  the  pleadings  as  they  then  stood,  with  the  action  dis- 
missed as. to  the  Wyandotte  County  Gas  Company,  the  court 
did  not  have  power  or  jurisdiction  to  cancel  the  contracts  be- 
tween that  company  and  the  Kansas  Natural  Gas  Company. 
The  court  ordered  the  receiver  of  the  Kansas  Natural  Gas 
Company  not  to  deliver  natural  gas  to  any  distributing  com- 
pany, except  to  such  as  would  receive  the  same  at  the  rates  and 
prices  that  had  been  fixed  by  the  receiver.  The  Wyandotte 
County  Gas  Company  was  distributing  gas  in  Wyandotte 
county.  Neither  the  court  nor  the  receiver  could  compel  that 
company  to  receive  gas  at  any  price  other  than  the  one  named 
in  the  contract  between  the  Wyandotte  County  Gas  Company 
and  the  Kansas  Natural  Gas  Company. 
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On  December  10,  1915,  the  public  utilities  commission 
promulgated  an  order  increasing  the  rates  that  had  been 
established  by  section  8358  of  the  General  Statutes  of  1915. 
On  June  3,  1916,  in  an  action  then  pending  in  the  United 
States  district  court  for  the  district  of  Kansas,  in  which  John 
M.  Landon,  receiver  of  the  Kansas  Natural  Gas  Company,  was 
plaintiff,  and  the  public  utilities  commission  and  others  were 
defendants,  a  temporary  injunction  was  issued  enjoining  the 
public  utilities  commission  and  its  attorneys  and  the  attorney- 
general  from  putting  into  effect  and  enforcing,  by  legal  pro- 
ceedings or  otherwise,  the  rates  established  by  Jaw  or  those 
fixed  by  the  public  utilities  commission.  The  injunction  took 
effect  on  August  29,  1916.  In  Telephone  Co.  v.  Utilities  Com- 
mission,  97  Kan.  136, 164  Pac.  262,  this  court  said : 

"Where  a  court  having  jurisdiction  determines  that  a  rate  fixed  by 
the  statute  and  approved  by  the  utilities  commission  is  confiscatory,  the 
utility  is  left  free  to  operate  under  such  rate  as  it  may  establish  until 
a  new  one  has  been  fixed  by  the  commission."     (Syl.  If  5.) 

When  the  federal  court  enjoined  the  rates  that  were  in  ef- 
fect on  January  1,  1911,  and  enjoined  the  rates  that  the  public 
utilities  commission  put  into  effect  on  December  10, 1915,  there 
were  no  legal  rates  that  could  be  collected  by  the  receiver  of 
the  Kansas  Natural  Gas  Company.  In  order  to  serve  the  pub- 
lic, the  receiver  was  then  compelled  to  put  into  effect  rates  of 
his  own;  that  he  did.  His  rates  were  approved  by  the  order 
from  which  these  appeals  have  been  taken. 

The  Wyandotte  County  Gas  Company,  in  its  specification  of 
errors,  presents  other  questions ;  but  they  are  not  argued  in 
its  brief  and  will  not  be  discussed. 

3.  The  appeal  of  the  Kansas  City  Pipe  Line  Company  is 
not  identical  with  that  of  the  Wyandotte  County  Gas  Company. 
There  is  but  one  brief  on  the  two  appeals,  and  that  brief  pre- 
sents the  cause  of  the  Wyandotte  County  Gas  Company.  The 
questions  involved  in  the  appeal  of  the  Wyandotte  County  Gas 
Company  have  been  disposed  of,  and,  so  far  as  the  appeals  are 
identical,  the  questions  involved  in  the  appeal  of  the  Kansas 
City  Pipe  Line  Company  have  also  been  disposed  of. 

The  Kansas  City  Pipe  Line  Company,  with  a  number  of 
other  parties  to  the  action,  entered  into  a  stipulation  which 
has  been  conmionly  called  a  creditors'  agreement.    Under  that 
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agreement,  none  of  the  matters  of  which  the  Kansas  City  Pipe 
Line  Company  complains  can  be  modified  or  reversed,  for  the 
reason  that  its  property  has  been  operated  and  controlled  by 
its  receiver  in  conformity  with  the  stipulation. 

The  action  in  the  district  court  of  Montgomery  county  has 
been  dismissed,  and  the  whole  gas  controversy  is  now  in  the 
federal  court;  and  that  court,  through  its  receivers,  has  con- 
trol of  all  the  property  connected  with  the  Kansas  Natural  Gas 
Company. 

4.  John  M.  Landon,  receiver  of  the  Kansas  Natural  Gas 
Company,  moves  to  dismiss  these  appeals.  There  is  no  sub- 
stantial difference  between  the  views  herein  expressed  and 
the  order  made  by  the  district  court  on  October  16, 1916.  Any 
order  made  at  this  time  in  this  action  cannot  have  any  effect 
in  the  suits  now  pending  in  the  federal  court.  The  appeals 
are  therefore  dismissed. 

Dawson,  J.,  not  sitting. 


No.  21,169. 

Melissa  Thompson,  Appellee  and  Appellant,  v.  William  H. 
Millikin,  Appellant  and  Appellee,  et  al. 

SYLLABUS  BY  THE  COURT.. 

1.  Homestead — Conveyance  Executed  by  Wife  Alone — Void.  Upon  the 
facts  stated  in  the  opinion  it  is  held  that  the  instruments  relied  on  by 
the  defendants,  affecting  the  plaintifTs  homestead,  are  void  because 
executed  by  her  alone,  the  husband  not  joining  therein  or  consenting 
thereto. 

2.  Limitation  of  Acnons— Defendant's  Absence  from  State.  The  find- 
ing that  on  account  of  the  defendant's  absence  from  the  state  the  plaih- 
tifTs  action  was  not  barred,  held  to  be  supported  by  the  evidence. 

8.  Homestead — Occupied  by  Family  of  Owner — Voluntary  Absence  of 
Husband.  The  homestead  provided  for  by  the  constitution  is  one  occu- 
pied as  a  residence  by  the  family  of  the  owner.  The  title  being  in  the 
wife,  who  remained  in  possession  with  her  children,  the  homestead 
character  of  the  property  in  question  was  not  destroyed  or  impaired 
by  the  voluntary  absence  of  the  husband. 

4.  Same — Occupied  by  Wife  and  Children — Effect  of  Husband  Acquiring 
Another  Homestead  in  Oregon.  The  fact  that  the  husband  entered 
and  proved  up  on  a  homestead  in  Oregon,  describing  himself  as  single 
and  unmarried — ^the  law  of  that  state  requiring  that  a  homestead  be 
occupied  only  by  some  member  of  a  family — did  not  of  itself  have  the 
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effect  to  deprive  him  of  his  husband's  interest  in  the  homestead  occu- 
pied by  the  wife  and  children,  so  as  to  validate  the  instruments  in 
question. 

5.  Same — Conveyance  by  Wife  Alone — Estoppel.  Having  in  good  faith 
explained  to  the  grantees  concerning  the  long  absence  of  her  husband, 
the  plaintiff  is  not  estopped,  either  by  such  instruments  or  by  her  con- 
duct or  acquiescence,  from  maintaining  this  action. 

6.  Appeal — No  Merit  in  Cross  Appeal  The  cross  appeal  of  the  plain- 
tiff examined  and  found  to  present  no  substantial  error. 

Appeal  from  Chautauqua  district  court ;  Allison  T.  Ayres, 
judge.     Opinion  filed  April  6, 1918.     Affirmed. 

W.  H.  Sproul,  of  Sedan,  George  J.  Benson,  and  T.  A.  Kramer, 
both  of  El  Dorado,  for  the  appellant. 

/.  B.  Tomlinson,  Charles  D.  Shukers,  both  of  Independence, 
and  H.  E.  Sadler,  of  Memphis,  Tenn.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  From  the  findings  of  fact  it  appears  that  the 
plaintiff,  with  four  children  by  her  first  husband,  one  by  her 
second,  and  four  by  her  third,  resided  on  lots  7  and  8  of  the 
land  in  question  (a  tax  deed  to  lots  5  and  6  being  acquired  by 
her  in  1897)  with  her  husband,  who  in  1894  left,  ostensibly 
to  seek  a  new  location.  Correspondence  ceased  after  a  year 
and  a  half,  and  she  heard  nothing  further  from  or  of  him 
until  1908,  when  she  learned  from  a  relative  his  post-office  ad- 
dress and  sent  to  him  by  registered  mail  some  photographs  of 
their  children,  receiving  a  registered  receipt.  The  registered 
letter  sent  thereupon  was  returned  uncalled  for.  She  heard 
nothing  further  from  him  until  1915,  when  her  attorney  lo- 
cated him  in  British  Columbia.  She  was  in  correspondence 
with  relatives,  some  of  whom  knew  her  husband's  address, 
from  1895  to  1904,  but  appears  to  Jiave  learned  or  attempted 
to  learn  nothing  from  them  concerning  his  whereabouts.  In 
1903  she  executed  an  oil  and  gas  lease  covering  all  of  the  land, 
to  L.  A.  Lockwood,  fully  informing  him  as  to  the  absence  of 
her  husband.  In  the  same  year  Lockwood  gave  to  Millikin  an 
option  for  the  purchase  of  the  lease,  and  on  the  same  day 
Millikin  told  the  plaintiff  he  was  negotiating  for  this  purchase, 
and  at  his  request  she  agreed  to  be  at  Sedan  the  next  morning 
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to  see  his  attorney.    This  she  did,  and  fully  and  frankly  an- 
swered all  the  inquiries,  stating  in  substance  that  she  did  not 
know  where  her  husband  was  and  had  not  heard  from  him  for 
more  than  seven  years ;  that  they  had  had  no  trouble  before 
he  left,  and  that  she  knew  of  no  reason  why  he  should  leave 
her.    Millikin  bought  an  assignment  of  the  lease,  informing 
Lockwood  of  what  he  had  learned  from  the  plaintiff  touching 
the  absence  of  her  husband.     In  January,  1904,  plaintiff  exe- 
cuted a  quitclaim  deed  for  lots  5  and  6  to  G.  W.  Goss  for  $1,000, 
Goss  being  advised  as  to  the  absence  of  the  husband  and  ac- 
cepting the  deed  without  his  signature.    He  afterwards  deeded 
to  D.  E.  Rathbun,  retaining  an  interest  in  the  lease.     In  April, 
1914,  Rathbun  by  warranty  deed  acquired  the  rights  of  the 
patent  holders,  if  any  they  had,  to  these  lots  and  gave  Millikin 
a  lease  thereof.     In  the  summer  of  1903  Millikin  drilled  a  dry 
hole  on  lot  6  about  1,800  feet  deep.     Before  November,  1904, 
he  drilled  and  equipped  eleven  wells  on  the  two  lots,  the  equip- 
ment being  removed  before  this  action  was  begun.    From  these 
wells  a  large  amount  of  oil  was  produced,  amounting  in  value, 
while  Millikin  operated  the  property,  to  about  $57,000.     Dur-> 
ing  the  first  year  of  development  and  operation  the  fences 
were  down,  but  at  the  opening  of  the  pasture  season  of  1906 
plaintiff  repaired  the  fences  and  has  ever  since  remained  in  the 
actual,  open,  notorious,  hostile,  and  exclusive  possession,  ex- 
cept as  interfered  with  by  the  pumping  operations  and  the 
final  junking  of  the  property  in  1909.     She  also  kept  the  taxes 
paid,  when  not  paid  by  some  one  else.    March  1,  1900,  the 
husband  made  a  settlement  on  an  Oregon  homestead  and  lived 
thereon  until  1901,  making  improvements,  and  on  November  9, 
1906,  made  final  proof,  receiving  a  patent  on  May  22,  1907. 
The  statute  of  Oregon  requires  only  that  some  member  of  the 
family  shall   reside   upon   the   homestead.     During   all   the 
operations  on  the  land  plaintiff  was  personally  present,  had 
knowledge  thereof,  made  no  objection  thereto,  and  boarded 
some  of  the  men  in  the  employ  of  Millikin  in  such  operations, 
and  knew  that  he  was  expending  a  large  sum  of  money  therein. 
She  never  paid  or  tendered  the  repayment  of  the  $1,000  re- 
ceived by  her  for  her  deed  to  lots  5  and  6  of  the  land  in  question, 
nor  did  she  ever  question  Rathbun's  title  or  right  of  possession 
until  about  the  time  this  suit  was  begun.     In  her  reply  she 
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offered  to  repay  or  credit  the  $1,000.  It  was  expressly  found 
that  the  plaintiff,  the  defendant  and  his  assignee  all  acted  in 
good  faith. 

The  court  reached  the  legal  conclusion  that  sufficient  in- 
quiries were  not  made  to  justify  a  presumption  that  the  hus- 
band was  dead;  that  the  land  was  the  plaintiff's  homestead, 
and  its  character  as  such  was  not  destroyed  or  impaired  by 
any  act  or  declaration  of  her  or  her  husband  prior  to  the  be- 
ginning of  this  action  (June  6,  1910) ;  that  the  plaintiff  is 
not  estopped ;  that  owing  to  Millikin's  absence  from  the  state 
her  action  was  not  barred  as  to  time ;  that  she  should  recover 
a  fair  compensation  for  the  oil  taken  from  the  land  by  MiUi- 
kin before  selling  his  interests  in  1907 ;  and  that,  considering 
the  expense  of  production,  one-tenth  of  the  value  of  the  oil, 
amounting  to  $5,709.15  with  interest,  less  a  credit  of  the  $1,000, 
should  be  allowed  her.  The  plaintiff  was  given  judgment  for 
$6,415.45. 

The  defendant  appeals,  and  urges  that  the  land  was  not  the 
plaintiff's  homestead,  because  it  was  not  the  homestead  of  her 
^husband  who  was  the  head  of  the  family  and  who  obtained 
another  honiestead  in  1907 ;  that  the  plaintiff  is  estopped  by 
reason  of  her  conduct;  that  the  equities  of  the  case  are  against 
her;  that  the  action  is  barred;  and  that  improper  evidence 
was  received  touching  the  running  of  the  statute  of  limitations. 

We  do  not  find  any  merit  in  the  last  point,  and  hence  must 
hold  that  the.finding  of  the  court  as  to  the  bar  of  the  statute 
was  well  supported. 

The  remaining  questions  to  be  considered  are  those  of  home- 
stead and  estoppel,  the  latter  of  these  embracing  the  question 
of  the  equities  of  the  case. 

It  is  argued  that  the  land  is  not  the  plaintiff's  homestead, 
because  the  head  of  the  family  acquired  another,  and  one 
family  cannot  have  two  homesteads  at  the  same  time.  The 
land  from  which  the  oil  was  produced  was  that  acquired  by 
the  plaintiff  several  years  after  her  husband  left,  and  was 
added  to  and  became  a  part  of  the  land  on  which  she  con- 
tinued to  reside  with  her  nine  children. 

While  it  is  true  that  one  person  or  one  family  may  not  have 
two  homesteads  at  one  time,  it  is  of  importance  to  note  that  the 
homestead  provision  of  our  constitution  relates  to  property 
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"occupied  as  a  residence  by  the  family  of  the  owner."  (Const, 
art.  15,  §  9,  Gen.  Stat.  1915,  §  261;  Gen.  Stat.  1915,  §  3825.) 
Of  course,  it  is  ordinarily  the  duty  of  the  wife  to  take  her 
children  and  follow  the  huat)and  when  he  desires  to  change 
the  place  of  family  residence,  but  here  we  have  no  evidence 
that  he  either  requested  or  desired  that  the  wife  follow  him 
to  any  new  location.  From  the  plaintiff's  testimony,  it  appears 
that  after  the  loss  of  her  first  husband  and  the  divorce  of  the 
second  she  bought  lots  7  and  8  and  moved  on  the  land  with 
her  children,  and  two  or  three  years  thereafter  she  married 
E.  F.  Thompson,  and  shortly  after  the  birth  of  her  fourth 
child  by  him  he  went  away.  He  had  frequently  gone  away  for 
a  while  and  come  back.  She  testified  that  when  he  left  he  said 
that  "he  was  going  out  west  to  hunt  a  home  for  us  and  when  he 
got  located  that  he  would  send  for  us."  But  he  neglected  to  do 
so.  During  all  the  years  of  his  absence  the  widow  with  her 
children  occupied  the  land  she  had  originally  purchased  and, 
after  1897,  that  which  she  acquired  by  tax  deed,  and  it  would 
certainly  be  a  lamentable  result  if  we  were  compelled  to  hold 
that  this  peripatetic  husband  could  by  such  absence  destroy 
the  homestead  character  of  the  family  residence.  In  Koons  v. 
Rittenhatise,  28  Kan.  359,  it  was  said : 

''In  many  states  the  homestead  exemption  is  given  id  the  owner  who 
has  a  family,  or  to  the  head  of  the  family;  but  in  Kansas  it  is  given  with 
special  reference  to  the  family,  and  must  be  occupied  by  t^e  family 
as  a  residence."    (p.  863.) 

In  Withers  v.  Love,  72  Kan.  140,  83  Pac.  204,  in  deciding 
the  homestead  rights  of  a  husband  who,  after  his  wife  be- 
came insane,  had  been  confined  in  the  penitentiary,  some  of 
his  children  still  remaining  on  the  land,  it  was  said : 

''His  voluntary  absence  would  not  constitute  an  abandonment  while 
the  homestead  continued  to  be  occupied  by  the  family."  (p.  160.) 

The  court  repeated  what  was  said  in  Morris  v.  Ward,  5 
Kan.  289: 

'"The  homestead  was  not  intended  for  the  play  and  sport  of 
capricious  husbands  merely,  nor  can  it  be  made  liable  for  his  weaknesses 
or  misfortunes.  It  was  not  established  for  the  benefit  of  the  husband 
alone,  but  for  the  benefit  of  the  family  and  of  society — ^to  protect  the 
family  from  destitution,  and  society  from  the  danger  of  her  citizens  be- 
coming paupers/  "    (p.  151.) 

46— Kan.— 1778 
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Also,  from  Helm  v.  HeJm,  11  Kan.  19 : 

'^'The  occupation  and  enjoyment  of  the  estate  is  secured  to  her 
against  any  act  of  her  husband  or  of  creditors  without  her  consent. 
If  her  husband  abandons  her,  that  use  remains  to  her  and  the  family. 
With  or  without  her  husband,  the  law  has  set  this  property  apart  as  her 
home.' "    (p.  151.) 

Again,  from  Chambers  v.  Cox,  23  Kan.  393 : 

"  'Neither  is  the  presence  of  both  husband  and  wife  essential  to  the 
existence  of  a  homestead.  Though  one  may  have  abandoned  the  other, 
yet  either  may  have  the  children  to  care  for  and  be  the  head  of  a  family, 
and  occupy  a  homestead.' "     (p.  152.) 

When  this  case  was  here  before  (93  Kan.  72,  143  Pac.  430) 
it  was  pointed  out  that  in  the  syllabus  in  Withers  v.  Love, 
supra,  it  was  ruled  that — 

''  'So  long  as  the  wife  is  living  nothing  the  husband  alone  can  do  or 
suffer  to  be  done  will  estop  either  of  them  from  claiming  the  homestead.'  " 
(p.  78.) 

But  we  ar^  confronted  with  the  finding  that  the  husband 
had  obtained  another  homestead  in  another  state,  and  21  Cyc. 
606  is  quoted : 

"If  the  debtor  acquires  a  new  domicile  or  homestead,  he  thereby  loses 
his  homestead  rights  in  the  former  place  of  residence." 

Also,  Savings  Bank  v.  Wheeler^s  Adm'r,  20  Kan.  625 : 

''This  is  on  the  theory,  that  a  man  or  the  head  of  a  family  can  hav^ 
but  one  homestead  at  the  same  time."     (p.  680.) 

The  trouble  about  this  argument  is  that  it  is  not  Eugene  F. 
Thompson  who  is  claiming  a  homestead  right  in  this  land, 
but  the  wife  who  remained  there  with  her  children  and  ac- 
tually occupied  it  as  a  residence.  But  it  is  said  that  in  all 
his  Oregon  land  proceedings  Thompson  said  he  was  a  single 
man,  and  that  "divorces  are  too  easily  obtained  to  make  it 
necessary  for  him  to  have  sworn  falsely."  It  is  urged  that  if 
his  statements  were  true  and  he  was  a  single  man,  then  the 
plaintiff  was  no  longer  a  married  woman,  and  his  signatures 
to  the  leases  and  deed  were  not  necessary.  But  competent 
proof  of  his  divorce  is  not  before  us.  It  is  suggested  that 
while  an  agent  and  the  attorneys  of  the  plaintiff  found  him 
and  visited  and  talked  with  him,  he  was  not  produced,  neither 
was  his  testimony  taken.  It  might  also  be  observed  that  the 
plaintiff  did  not  evince  very  much  solicitude  about  learning 
his  whereabouts  from  his  relatives,  who  could  have  given  her 


Digitized  by  VjOOQIC 


Vol.  102. JANUARY  TERM,  1918. 723 

Thompson  v.  Millikin. 

information.  The  one  clear  fact  remains,  however,  that  dur- 
ing the  time  covered  by  the  transactions  involved  herein  this 
land  was  the  actual  homestead  of  the  plaintiff  and  her 
children.  It  was  never  abandoned  as  in  Shay-  v,  Bevis,  72 
Kan.  208,  83  Pac.  202,  and  in  most  of  the  cases  therein  cited. 
A  homestead  cannot  be  alienated  without  the  joint  consent  of 
husband  and  wife,  while  that  relation  exists,  and  that  such 
relation  has  in  this  case  ceased  to  exist  has  not  been  shown. 
Hence,  so  far  as  the  homestead  question  is  concerned  there  is 
nothing  in  the  record  to  overturn  the  conclusion  of  the  trial 
court  in  reference  to  the  land  in  controversy. 

It  is  forcibly  argued  that,  the  plaintiff-  having  been  person- 
ally cognizant  of  all  the  investments  made  upon  the  strength  of 
her  conveyances,  and  familiar  with  all  the  operations  there- 
under, and  having  received  her  price  for  the  instruments  she 
executed,  she  is  equitably  estopped  now  to  demand  anything 
further  by  way  of  consideration  for  the  oil  produced  as  a  result 
of  her  lease  and  deed.  To  this  it  is  responded  that  there  was 
no  intent  to  mislead,  and  that  the  grantees  in  the  instruments 
dealt  with  their  eyes  open,  having  inquired  of  the  plaintiff,  who 
told  them  frankly,  about  her  husband's  long  absence.  The 
claim  that  she  was  defrauded  was  not  supported,  and  the 
trial  court,  as  already  indicated,  found  that  all  parties  acted 
in  good  faith.  They  were  left,  therefore,  in  the  attitude  of 
buying  and  selling  instruments  which  were  void  under  the 
constitution  and  statute,  and,  being  void,  could  convey  no 
rights,  and,  having  no  rights,  the  oil  was  taken  by  the  defend- 
ant wrongfully,  or  at  least  without  legal  compensation. 
(Withers  v.  Love,  72  Kan.  140,  83  Pac.  204.) 

The  trial  court  deemed  it  equitable,  in  view  of  the  expendi- 
tures made  and  the  cost  of  production,  to  allow  the  plaintiff 
but  one-tenth  of  the  value  of  the  oil  produced  by  Millikin,  and 
under  the  circumstances  it  is  held  that  this  ruling  constituted 
no  error  of  which  the  defendant  can  complain. 

The  plaintiff  has  filed  a  cross  appeal  and  complains  that 
the  expense  of  drilling  the  dry  hole  was  counted  in  fixing  the 
amount  to  be  allowed  the  plaintiff,  and  of  the  refusal  to  make 
additional  findings  and  to  grant  a  new  trial.  We  have  ex- 
amined the  record,  and  find  no  error  covered  by  the  cross 
appeal  of  which  the  plaintiff  can  justly  complain. 

The  judgment  is  affirmed. 
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West,  J.  (dissenting) :  The  plaintiff  occupies  the  anomal- 
ous position  of  asking  to  recover  for  what  she  has  already  sold 
the  defendant  and  been  paid  for.  If  she  were  presenting  a 
question  of  homestead  occupancy  or  right  of  possession,  or 
even  one  for  thje  cancellation  of  a  lease  or  deed,  the  essential 
unfairness  would  not  be  so  apparent.  She  voluntarily  executed 
the  conveyances,  she  received  all  she  asked  therefor,  year  after 
year  she  watched  with  full  knowledge  the  investment  of  the 
defendant's  capital  on  the  strength  of  such  conveyances,  and, 
because  the  thing  turned  out  more  prosperously  than  was 
foreseen,  she  now  seeks  to  make  him  pay  her  all  the  proceeds 
and  has  been  given  judgment  for  a  portion  thereof.  When 
she  executed  the  instruments  she  said,  in  effect  and  in  equity, 
that,  although  they  might  be  void  in  law,  she  would  treat  them 
as  valid.  During  every  day  she  watched  the  work  she  added 
to  sucji  agreement  the  weight  of  her  acquiescence — a  continu- 
ing reassurance  to  the  defendant  that  she  would  keep  her  word. 

Of  course,  the  husband  might  return  and  sue,  or  she  might 
die  and  the  children  sue,  but,  as  for  herself,  the  merest  and 
commonest  honesty  should  impel,  as  the  courts  should  com- 
pel, her  to  keep  faith. 

Neither  the  doctrine  of  clean  hands  nor  the  decisions  of  this 
court  hold  out  a  reward  under  such  circumstances.     (McAl-^ 
pine  V.  Powell,  44  Kan.  411,  24  Pac.  353;  Sellers  v.  Gay,  53 
Kan.  354,  36  Pac.  744;  Adams  v.  Gilbert,  67  Kan.  273,  72  Pac. 
769 ;  and  especially  Shay  v.  Bevis,  72  Kan.  208, 83  Pac.  202.) 

In  the  former  opinion  (93  Kan.  72,  77, 143  Pac.  430)  it  was 
said: 

''Upon  a  full  trial  of  the  facts  in  this  case  it  may  develop  that  the 
plaintiff  is  estopped  by  her  conduct." 

That  prophecy  has,  to  my  mind,  become  a  reality. 

Dawson,  J.,  dissents. 
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No.  21,170. 

Elias  Duncan,  Appellant,  v.  The  Benton  &  Hopkins  In- 
vestment Company  et  al.,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Jurisdiction — Transcript  from  Justice  of  Peace — Filed  with  Clerk  of 
District  Court  of  Another  County — Execution  Sale  Without  Jurisdic- 
tion, Where  a  judgment  is  rendered  by  a  justice  of  the  peace  of  one 
county,  and  a  transcript  of  the  judgment  is  filed  with  the  clerk  of  the 
district  court  of  that  county,  and  a  copy  of^that  transcript  is  filed  with 
the  clerk  of  the  district  court  of  another  county,  and  an  execution  is/ 
issued  thereon  in  the  latter  county,  on  which  execution  a  sherifTs  sale 
of  real  property  is  made,  and  the  sale  is  confirmed,  and  the  sheriff's 
deed  is  afterward  issued,  the  execution,  sheriff's  sale,  confirmation, 
and  sheriff's  deed  are  void,  for  the  reason  that  the  district  court  of 
the  latter  county  is  without  any  jurisdiction  in  the  matter;  and  where 
the  ^antee  in  the  sheriff's  deed  afterward  conveys  the  real  property 
to  other  parties,  the  execution,  sale,  confirmation,  sheriff's  deed,  and 
subsequent  conveyance  may  be  attacked  and  set  adide  in  an  action 
brought  for  that  purpose.  A  petition  which  alleges  the  facts  above 
described  states  a  cause  of  action. 

2.  Same — Sheriff's  Sale — Void  Execution.  An  attempt  to  redeem  real 
property  from  a  sherifTs  sale  made  under  an  execution  that  is  void 
for  want  of  jurisdiction  in  the  court  to  issue  the  same,  does  not  ratify 
the  proceedings  nor  cure  the  defect  in  the  jurisdiction. 

Appeal  from  Sheridan  district  court;  Charles  I.  Sparks, 
judge.     Opinion  filed  April  6,  1918.    Reversed. 

C.  L.  Thompson,  of  Hoxie,  for  the  appellant. 
A.  C.  T.  Geiger,  of  Oberlin,  and  Robert  W.  Hemphill,  of  Nor- 
ton, for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  This  action  comes  to  this  court  on  an  appeal 
from  a  judgment  sustaining  the  defendants'  demurrer  to  the 
plaintifiTs  petition.  The  purpose  of  the  action  is  to  set  aside 
the  confirmation  of  a  sheriff's  sale,  the  sheriff's  deed  made  un- 
der that  sale,  and  other  deeds  subsequent  thereto. 

The  plaintiff  alleges  that  on  February  7,  1914,  he  was  the 
owner  of  certain  described  real  property  in  Sheridan  county, 
and  that — 


Digitized  by  VjOOQIC 


726 SUPjREME  COURT  OF  KANSAS, 

Duncan  v.  Investment  Co. 

"On  the  7th  day  of  February,  1914,  W.  J.  Nichols,  Sheriff  of  Sheridan 
County,  Kansas,  sold  the  above  described  real  estate  to  the  defendant. 
The  Benton  &  Hopkins  Investment  Company  for^  $187.90,  under  author- 
ity of  an  execution  issued  out  of  the  District  Court  of  Sheridan  County, 
Kansas,  by  virtue  of  a  judgement  entered  in  the  District  Court  of  Sher- 
idan County,  Kansas,  upon  a  transcript  from  a  Justice  of  the  Peace 
Court  in  Decatur  County,  Kansas." 

The  plaintiff  further  alleges  that  the  sale  was  confirmed  on 
February  24,  1914;  that  a  certificate  of  purchase  was  issued 
by  the  sheriff  on  February  26,  1914;  that  on  September  21, 
1914,  the  sheriff  executed  and  delivered  to  the  Benton  &  Hop- 
kins Investment  Company  a  sheriff's  deed  for  the  real  prop- 
erty; and  that  on  November  30,  1914,  the  Benton  &  Hopkins 
Investment  Company  executed  a  deed  conveying  the  property 
to  W.  R.  McCalla,  jr.,  who  afterward  executed  a  deed  to  defend- 
ant Leora  A.  Wilcox,  the  wife  of  defendant  Sherman  Wilcox, 
the  plaintiff's  tenant.  Sherman  Wilcox  was  in  possession  of 
the  real  property  under  a  lease  which  expired  September  1, 
1914. 

The  plaintiff  charges  that  the  Benton  &  Hopkins  Investment 
Company  and  W.  R.  McCalla,  jr.,  acted  fraudulently  in  order 
to  deprive  the  plaintiff  of  his  title  to  the  real  property,  and 
charges  that  Leora  A.  Wilcox  was  not  the  purchaser  from  W. 
R.  McCalla,  jr. ;  that,  instead  thereof,  Sherman  Wilcox  was  thfe 
purchaser ;  and  that  he  was  not  an  innocent  purchaser  of  the 
property.    The  petition  is  not  verified. 

(1)  A  transcript  of  the  judgment  rendered  by  a  justice  of 
the  peace  may  be  filed  in  the  office  of  the  clerk  of  the  district 
court  of  the  county  in  which  the  judgment  was  rendered.  Such 
judgment  becomes  a  lien  on  the  real  estate  of  a  judgment 
debtor,  the  same  as  if  the  judgment  had  been  rendered  by  the 
district  court.  Execution  may  be  issued  on  such  judgment, 
and  the  same  proceedings  shall  be  had  on  the  execution  as  if 
the  judgment  had  been  rendered  in  that  court.  (Civ.  Code, 
§§  517-519.) 

"^An  attested  copy  of  the  journal  entry  of  any  judgment,  together 
with  a  statement  of  the  costs  taxed  against  the  debtor  in  the  case,  may 
be  filed  in  the  office  of  the  clerk  of  the  district  court  of  any  county,  and 
such  judgment  shall  be  a  lien  on  the  real  estate  of  the  debtor  within  that 
county  from  the  date  of  filing  such  copy.  The  derk  shall  enter  such 
judgment  on  the  appearance  and  judgment  dockets  in  the  same  manner 
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as  if  rendered  in  the  court  of  which  he  is  clerk.  Executions  shall  only 
be  issued  from  the  court  in  which  the  judgment  is  rendered."  (Civ.  Code, 
§  416.) 

Although  the  petition  does  not  so  allege,  it  is  assumed  that 
a  transcript  of  the  judgment  rendered  by  the  justice  of  the 
peace  was  filed  with  the  clerk  of  the  district  court  of  Decatur 
county,  and  that  a  copy  thereof  was  filed  in  Sheridan  county. 

The  district  court  of  Sheridan  county  had  no  control  over  the 
judgment;  it  was  without  jurisdiction,  and  no  execution  could 
be  issued  from  that  county.  While  the  sheriff  of  Sheridan 
county  could  sell  the  property  under  an  execution  issued 
from  Decatur  county,  yet  he  must  make  his  return  to  the 
clerk  of  the  district  court  of  the  latter  county,  and  the  district 
court  of  that  county  must  confirm  or  refuse  to  confirm  the  sale. 
(Civ.  Code,  §§  469,  470.)  There  was  no  judgment  in  Sheridan 
county  on  which  execution  could  issue.  The  execution  and  all 
proceedings  under  it  were  void  for  want  of  jurisdiction.  The 
sheriff's  deed  was  therefore  void,  and  no  subsequent  deed  de- 
pending on  the  sheriflf's  deed  conveyed  any  title.  The  con- 
firmation could  have  been  set  aside  on  a  motion  filed  under  sec- 
tion 598  of  the  code  of  civil  procedure,  but  the  plaintiff  was 
not  restricted  to  proceeding  under  that  section.  (Steele  v. 
Duncan,  47  Kan.  511, 28  Pac.  206.) 

(2)  After  the  sheriff's  deed  had  been  issued,  the  plaintiff 
attempted  to  redeem  the  property  from  the  sheriff's  sale.  The 
defendants  argue  that  by  that  attempt  the  plaintiff  waived  the 
question  of  jurisdiction.  That  argument  is  without  force. 
The  plaintiff's  attempt  to  redeem  the  land  from  the  sheriff's 
sale  did  not  ratify  that  sale  nor  confer  jurisdiction  on  the  dis- 
trict court  of  Sheridan  county. 

The  petition  states  a  cause  of  action.  The  judgment  is  re- 
versed, and  the  district  court  is  directed  to  overrule  the  de- 
murrer and  to  proceed  with  the  cause. 
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No  21,178. 

M.  S.  Evans,  Appellee,  v.  Pius  Diehl,  Appellant 

SYLLABUS  BT  THE  COURT. 

1.  Injunction — Drainage  Ditch — Findings.  Findings  of  fact  upon 
which  a  judgment  enjoining  the  maintenance  of  a  drain  and  ditch  was 
based,  examined,  and  no  substantial  conflict  discerned  therein. 

2.  Surface  Water — Drainage  Ditch — Depression — No  Watercourse.  A 
depression  in  a  plaintiff's  land  of  lower  elevation  than  a  depression 
in  defendant's  land,  and  into  which  waters  from  defendant's  depres- 
sion flow  in  times  of  heavy  rain,  is  not  necessarily  a  natural  water- 
course into  which  the  defendant  may  lawfully  drain  the  waters  from 
his  depression  under  section  2  of  chapter  176  of  the  Laws  of  1911 
(Gen.  Stat.  1915,  §4061). 

8.  Same.  A  depression  into  which  surface  and  standing  waters  may 
be  drained  is  not  necessarily  a  natural  watercourse  merely  because 
flood  waters  from  a  neighboring  river  find  their  way  into  that  de- 
pression when  the  river  is  in  flood. 

4.  Same — Findings  of  Trial  Covrt  Conclusive.  Where  there  is  room 
for  differences  of  opinion  in  the  determination  of  an  ultimate  and 
controlling  fact,  the  opinion  and  judgment  of  the  trial  court  thereon 
is  conclusive  on  appeal. 

6.  Same — Depression  Not  a  Natural  Watercourse — Injunction  AUowed. 
Defendant  constructed  a  drain  and  ditch  on  his  own  land,  in  the 
natural  course  of  drainage  towards  the  land  of  plaintiff,  which  drain 
and  ditch  discharged  their  waters  into  a  lower  depression  on  plain- 
tiff's land,  but  such  lower  depression  was  not  a  natural  watercourse. 
Heldf  that  such  ditch  and  drain  were  not  authorized  by  section  2  of 
chapter  175  of  the  Laws  of  1911  (Gen.  Stat  1916,  §4051)  nor  other- 
wise, and  were  properly  enjoined. 

Appeal  from  Saline  district  court;  Dallas  Grover,  judge. 
Opinion  filed  April  6, 1918.    Affirmed. 

C.  W.  Burch,  B.  I.  Litowich,  and  La  Rue  Royce,  all  of  Salina. 
for  the  appellant. 

Z.  C.  Millikmy  of  Salina,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  is  an  appeal  from  a  decree  enjoining  the 
defendant  from  maintaining  a  tile  drain  constructed  by  him 
to  draw  oflf  surface  and  standing  water  from  his  own  land. 
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and  which  cast  it  on  neighboring  land  belonging  to  the  plain- 
tiff. 

The  lands  of  plaintiff  and  defendant  lie  in  the  west  half 
of  section  24,  township  13  south,  range  1  west,  near  the 
Solomon  river  in  Saline  county.  The  plaintiff's  land  lies  north 
of  defendant's,  and  they  are  separated  by  the  right  of  way  of 
the  Rock  Island  railway,  which  runs  in  a  northeasterly  direc- 
tion in  that  locality.  There  is  a  depression  of  an  old  river 
bed  on  plaintiff's  land  near  the  Solomon  river,  just  north  of 
the  railway,  but  this  depression  does  not  drain  into  the  Solo- 
mon, except  when  the  latter  is  in  flood,  at  which  time  the  river 
overflows  into  plaintiff's  depression  and  fills  it;  and  if  the 
river  flood  be  high  enough  the  water  backs  still  further — 
through  a  culvert  in  the  railway  into  a  depression  of  another 
ancient  river  bed  on  defendant's  land.  The  old  river  bed  on 
defendant's  land,  more  elevated  than  plaintiff's,  is  a  swale 
where  surface  water  accumulates  to  a  depth  of  a  few  inches, 
perhaps  two  feet  at  the  most.  When  more  surface  water  than 
that  amount  accumulates,  it  starts  to  flow  northeastward 
through  defendant's  land  and  through  the  railway  culvert  into 
the  depression  or  old  river  bed  in  plaintiff's  land.  For  the 
most  part,  the  general  lay  of  the  land  south  of  the  railway,  on 
defendant's  land  and  for  some  distance  west  of  it,  is  in  a  north- 
easterly direction.  A  ditch  on  the  south  side  of  the  railway 
drains  part  of  the  surface  water  of  that  locality.  This  rail- 
way ditch  empties  through  the  railway  culvert  into  plaintiff's 
old  river  bed.  If  the  rainfall  is  unusual,  this  railway  ditch 
overflows  and  its  waters  find  their  way  towards  defendant's 
land  and  into  the  depression  thereon,  and  if  their  volume  be 
sufficient  such  waters  flow,  with  the  other  accumulated  waters 
in  that  depression,  over  a  slight  natural  ridge  or  barrier  near 
the  north  side  of  defendant's  land  and  through  the  railway 
culvert  into  plaintiff's  land. 

The  drain  and  ditch  enjoined  in  this  lawsuit  were  con- 
structed by  defendant  in  the  depression  of  his  land  and  through 
this  slight  natural  barrier  to  the  railway  ditch,  and  the  waters 
of  this  drain  and  ditch  are  thus  discharged  into  the  railway 
ditch  and  thence  through  the  railway  culvert  into  the  de- 
pression or  old  river  bed  in  plaintiff's  land.  The  drain  is  laid 
in  the  same  general  course  taken  by  the  waters  when  the 
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latter  are  high  enough  to  flow.  In  ordinary  years  the  plain- 
tiff's depression  is  fit  for  farming  and  is  farmed,  notwith- 
standing the  discharge  of  waters  into  it  from  the  ordinary 
drainage  of  the  railway  ditch ;  but  if  it  has  to  receive,  in  ad- 
dition thereto,  the  waters  which  commonly  stand  in  defend- 
ant's depression  and  which  are  held  therein  by  the  slight 
natural  barrier  at  the  north  side  of  defendant's  land,  about 
^eight  or  ten  acres  of  plaintiffs  land  will  ordinarily  be  rendered 
unfit  for  farming.  Defendant's  drain  and  ditch,  if  not  enjoined, 
would  make  six  or  eight  acres  of  his  land  fit  for  farming. 

The  trial  court  made  extended  findings  of  fact  upon  which 
it  based  its  judgment  enjoining  the  maintenance  and  use  of 
defendant's  drain;  and  it  is  the  contention  of  defendant  in 
this  appeal  that  upon  the  facts  found  by  the  court  the  judg- 
ment should  have  been  for  defendant,  and  not  for  plaintiff. 

The  principal  and  only  important  issue  in  the  case  was 
whether  the  depression  or  old  river  bed  in  plaintiflTs  land  was 
a  natural  watercourse  for  the  outlet  of  surface  and  standing 
waters  from  defendant's  land.  (Laws  1911,  ch.  175,  §  2,  Gen. 
Stat.  1915,  §  4051 ;  Wood  v.  Brown,  98  Kan.  597,  159  Pac. 
396.)   On  this  point  the  trial  court's  controlling  findings  are — 

"1.  .  .  .  The  north  portion  of  this  [plaintiff's]  river  bed  is  the 
shallowest  and  has  an  outlet  into  the  [Solomon]  river  about  fourteen  feet 
above  low  water  in  the  river.  The  deepest  point  in  this  [plaintiff's]  river 
bed  is    .    .     .     [near]  the  Rock  Island  track.    .    .    . 

"4.  .  .  .  The  water  falling  upon  the  land  south  of  the  railroad 
and  west  of  this  culvert  [16  feet  wide  and  10  feet  high] 
collects  on  the  low  lands  and  part  of  it  follows  the  ditch  on  the  south 
side  of  the  grade  of  the  Rock  Island  Railroad  down  through  the  culvert 
mentioned  and  through  the  same  into  the  river  bed  upon  plaintiff's  land. 
.  .  .  Some  of  it  flows  across  the  southeast  quarter  of  section  twenty- 
three  [adjoining  land  west  of  defendant's]  and  into  a  low  place  and 
follows  what  is  called  a  ravine  through  the  south  portion  of  the  south- 
east quarter  of  section  twenty-three  into  defendant's  said  depression 
or  river  bed,  and,  in  the  times  of  heavy  and  excessive  rains,  a  portion  of 
such  water  flows  into  said  Rock  Island  ditch  and  thence  under  the  rail- 
road culvert  mentioned,  and  into  plaintiff's  river  bed.  ...  In  case 
of  excessive  and  heavy  rains  the  water  following  the  south  side  of  the 
railroad  track  overflows  the  railroad  ditch  into  defendant's  depression 
or  river  bed  and  follows  the  same  in  its  course  through  the  southeast 
quarter  of  section  23  around  through  defendant's  land,  a  large  part  of 
it  emptying  into  plaintiff's  river  bed.  In  times  of  excessive  and  heavy 
rains  a  large  portion  of  the  surface  water  which  collects  upon  the  land 
south  of  the  Rock  Island  track  and  west  from  this  culvert,  for  a  distance 
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of  two  miles  through  these  different  depressions,  flows  through  the  said 
culvert  into  plaintiff's  river  bed. 

"9.  In  the  years  1903,  1904,  1908,  1915,  the  Solomon  river  entered 
plaintiff's  river  bed  from  the  north  and  backed  through  the  railroad 
culvert  and  flowed  into  defendant's  river  bed  or  depression. 

''11.  Defendant's  tile  drain  extends  in  about  the  same  direction  as 
the  surface  water  flows  in  times  of  excessive  rains  and  when  such  water 
is  high  enough  to  flow  over  the  elevation  at  the  north  side  of  defendant's 
land.     ... 

"14.  The  natural  formation  between  plaintifTs  land  and  defendant's 
land  is  such  that  without  ditches  no  water  will  enter  upon  plaintiff's 
land  from  defendant's  land  until  water  has  accumulated  upon  defend- 
ant's land  to  a  depth  of  at  least  two  feet,  on  account  of  a  natural 
elevation  or  barrier  on  the  north  and  northeast  of  defendant's  land 
ranging  in  height  from  two  to  six  feet. 

"17.  The  years  1903,  1904,  1908,  and  1915,  as  mentioned  in  finding 
numbered  nine,  are  shown  by  the  evidence  to  have  been  'flood  years,' 
the  rain  falling  upon  the  territory  drained  by  the  Solcnnon  river  hav- 
ing been  unusual  and  extraordinary. 

"20.  Defendant  has  no  outlet  for  water  flowing  upon  his  land  from 
the  higher  land  west  of  it  except  through  said  culvert  in  the  plaintiff's 
river  bed.       ^ 

"21.  Plaintiff  has  no  outlet  for  water  flowing  upon  his  land  from 
defendant's  land.    [But  see  finding  No.  1.] 

"24.  In  order  .to  construct  his  title  drain  it  was  necessary  for  the 
defendant  to  cut  through  a  barrier  or  natural  elevation  about  five 
feet  high  near  the  north  line  of  his  farm."  "" 

Defendant  says  that  findings  14  and  24  concerning  the 
"barrier"  are  inconsistent  with  every  other  finding  made  by 
the  court.  It  is  possible  that  the  trial  court  miscalculated  the 
height  of  the  *T>arrier,''  but  that  is  unimportant.  Since  the 
depression  in  defendant's  land  lies  at  a  greater  elevation  than 
plaintiffs  old  river  bed,  a  barrier  of  some  height  must  inter- 
vene, otherwise  the  water  would  not  stand  in  plaintiff's  de- 
pression to  any  extent.  But  for  some  barrier,  surface  water 
would  not  accumulate  to  a  depth  of  a  few  inches  or  up  to 
two  feet  before  it  would  flow  without  artificial  tiling  and 
drainage  onto  plaintiff's  Jand.  Moreover,  no  matter  how  high 
the  barrier,  since  it  was  in  defendant's  own  land,  he  might 
cut  through  that  barrier  if  the  water  to  be  discharged  thereby 
were  carried  into  a  natural  watercourse.  Section  2  of 
chapter  175  of  the  Laws  of  1911,  in  part,  reads: 

"Owners  of  land  may  drain  the  same  in  the  general  course  of  natural 
drainage,  by  constructing  open  or  covered  drains,  whereby  the  water 
will  be  carried  into  some  natural  watercourse.    .    .    .    for  the  purpose 
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of  securing  proper  drainage  to  such  land  and  when  such  drainage  is 
wholly  upon  the  owner's  land  he  shall  not  be  liable  in  damages  therefor 
to  any  person,  etc''     (Gen.  Stat.  1915,  §  4051.) 

The  trial  court  found  that  the  plaintiflTs  old  river  bed,  into 
which  defendant  drains  his  land,  is  not  a  natural  watercourse. 
Since  there  is  no  well-defined  channel  therein  through  which 
the  waters  can  flow  into  some  indisputable  natural  water- 
course in  that  vicinity — ^like  the  Solomon  river,  for  example — 
this  court  cannot  disturb  that  finding  unless  the  other  find- 
ings are  irreconcilable  with  that  finding. 

In  Wood  V.  Brovm,  98  Kan.  597,  159  Pac.  396,  a  natural 
watercourse  was  defined : 

^Section  2  of  chapter  175  of  the  Laws  of  1911,  permitting  an  owner  of 
land  to  drain  the  same  in  the  course  of  natural  drainage  by  constructing 
open  or  closed  drains  whereby  water  will  be  carried  into  some  natural 
watercourse,  uses  the  term  watercourse  according  to  its  previously  ac- 
cepted meaning  which  excluded  depressions  lacking  the  characteristic  of 
a  distinct  channel  cut  in  the  soil  by  running  water  and  having  a  bed  and 
banks  discernible  by  casual  glance."     (SyL) 

(See,  also.  Palmer  v.  Waddell,  22  Kan.  352;  Gibbs  v.  WU- 
Itams,  25  Kan.  214,  syl.  ^2.) 

In  C.  K.  &  N.  Rly.  Co.  v.  Steck,  51  Kan.  737,  741,  33  Pac. 
601,  it  was  said : 

''But  to  constitute  such  a  watercourse  'there  must  be  a  channel,  a  bed 
to  the  stream,  and  not  merely  low  land,  or  a  depression  in  the  prairie 
over  which  water  flows.  It  matters  not  what  the  width  or  depth  may  be, 
a  watercourse  implies  a  distinct  channel,  a  way  cut  and  kept  open  by 
running  water;  a  passage  whose  appearance,  different  from  that  of  the 
adjacent  land,  discloses  to  every  eye,  on  a  mere  casual  glance,  the  bed  of 
a  constant  or  frequent  stream.'     (Gibhs  v.  WUliama,  25  Kas.  214.)" 

(See,  also.  Rait  v.  Furrow,  74  Kan.  101,  85  Pac.  934.) 
This  court  can  discern  no  substantial  conflict  in  the  findings. 
The  findings  that  defendant's  depression  is  higher  than  plain- 
tiflTs  old  river  bed,  that  surplus  waters  occasioned  by  heavy 
rains  flow  in  the  general  direction  iix  which  defendant's  drain 
was  laid,  and  that  in  times  of  extraordinary  floods  in  the  Solo- 
mon that  river  overflows  into  plaintiff's  river  bed  and  backs  its 
waters  through  the  railway  culvert  into  defendant's  depression, 
do  not  necessarily  compel  the  conclusion  that  plaintiff's  depres- 
sion is  a  natural  watercourse.  Opinions  on  that  proposition, 
on  that  ultimate  fact,  might  differ;  but  since  there  is  room  for 
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differences  of  opinion,  the  determination  of  the  trial  court 
must  govern. 

In  Perkins  v.  Accident  Association,  96  Kan.  553,  555,  152 
Pac.  786,  it  was  said : 

"It  can  avail  naught  that  this  court  might  think  the  evidence  rather 
meager  to  warrant  that  conclusion.  This  was  a  case  where  judges  might 
entertain  an  honest  difference  of  opinion,  but  the  determination  of  the 
facts  was  strictly  within  the  province  of  the  trial  courts  and  its  finding 
is  conclusive." 

The  court  has  not  overlooked  the  authorities  cited  by  de^ 
f endant ;  but  the  finding  that  the  plaintiff's  river  bed  is  not  a 
watercourse  forecloses  all  controversy  as  to  the  right  of  de- 
defendant  to  collect  his  surface  and  standing  waters  and,  by 
drainage,  to  discharge  them  upon  plaintiffs  land. 

Affirmed. 


No.  21,200. 

The  Emerson-Brantingham  Company,  Appellee,  v.  Jerry 
Lyons  and  W.  D.  Gwin,  Partners,  etc.,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Written  Contract  —  Provisions  for  its  Termination  —  Cannot  Be 
Varied  by  Parol  Evidence,  A  written  contract  between  a  manufac- 
turer of  tractors  and  the  distributors  that  either  party  might  terminate 
the  contract  relation  at  any  time  by  giving  the  other  thirty  days'  notice 
in  writing  of  his  intention  to  do  so,  which  is  definite  and  complete, 
cannot  be  contradicted,  altered,  or  added  to  by  parol  evidence  of  con- 
current or  prior  negotiations  or  understandings. 

2.  Same — Sufficient  Notice  of  Termination  Criven,  The  notice  given  by 
one  of  the  parties  to  the  contract  in  question  is  held  to  be  sufficient 
and  effective  to  end  the  contract  relation,  and  such  party  did  not  be- 
come liable  to  the  other  for  damages  through  the  exercise  of  the  option 
provided  for  in  the  contract. 

8.  Written  Order— -By  Employee  to  Employer— Created  No  Liability 
against  Employer.  A  party  may  bind  himself  in  writing  to  pay  the 
debt  of  another  and  may  make  a  binding  promise  to  a  debtor  to  pay 

'  his  debt  to  a  third  person,  but  a  written  order  by  an  employee  to  his 
employer  to  pay  his  creditor  a  sum  of  money  out  of  the  salary  account 
of  the  employee  does  not  create  a  liability  against  the  employer  and 
in  favor  of  the  creditor  unless  the  employer  agrees  to  honor  the  order 
or  to  make  the  payments. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  April  6, 1918.    Affirmed. 
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Ord  Clingman,  of  Lawrence,  for  the  appellants. 
Edgar  C.  Ellis,  HcUe  H.  Cook,  Raymond  G.  Bamett,  and  Roy 
K.  Dietrich,  all  of  Kansas  City,  Mo.,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  defendants  were  sued  for  the  con- 
tract price  of  a  farm  tractor  and  upon  an  indebtedness  due 
upon  a  second-hand  tractor.  As  to  the  latter  claim  there  is  no 
controversy  on  this  appeal.  In  answer  to  plaintiff's  demand, 
defendants  set  up  several  counterclaims  alleged  to  have  aris^i 
out  of  the  breach  by  plaintiff  of  a  written  contract  originally 
entered  into  by  the  defendants  and  the  Gas  Traction  Company, 
to  whose  rights  and  liabilities  the  plaintiff  has  succeeded. 
These  claims  involved  expenses  incurred  in  reliance  upon  the 
contract,  the  value  of  their  services  up  to  the  time  of  the  al- 
leged breach,  and  the  consequent  loss  of  profits.  Another 
counterclaim  was  upon  what  is  referred  to  as  the  Lang  trans- 
action. A  demurrer  to  an  answer  was  sustained,  and  this 
order  was  reversed.  (Emerson-Brantingham  Co.  v.  Lyons, 
94  Kan.  567,  147  Pac.  58.)  The  case  was  afterward  sub- 
mitted to  the  court  on  the  evidence,  and  no  special  findings 
were  made.  From  the  judgment  in  plaintiff's,  favor,  defendants 
appeal. 

Under  the  contract  the  defendants  were  appointed  distribu- 
tors of  traction  engines  in  Kansas  and  were  to  thoroufi^y 
canvass  the  state  and  sell  the  tractors  at  a  retail  price  of  $2,800, 
while  they  were  to  receive  them  at  a  price  of  $2,400  for  the 
first  ten  tractors ;  for  the  next  five,  $2,300 ;  and  for  all  over  fif- 
teen, $2,250.  The  defendants  were  not  authorized  to  conduct 
business  or  act  in  the  name  or  on  behalf  of  the  company,  and 
their  appointment  as  distributors  was  "for  a  period  of  one 
year  beginning  April  1st,  1912,  and  ending  March  31st,  1913, 
unless  previouly  terminated,  as  hereinafter  provided."  The 
provision  in  the  contract  principally  concerned  in  this  appeal 
follows : 

''It  is  mutually  agrreed  that  this  contract  may  be  terminated  at  any 
time  either  by  the  Company  or  distributors,  giving  thirty  days'  notice 
in  writing  to  the  other  of  their  intention  so  to  do." 

Another  provision  in  the  contract  was  to  the  effect  that  if 
there  was  a  failure  of  the  defendants  to  accept  an  engine  that 
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had  been  ordered,  or  to  pay  for  it  within  thirty  days  after  ship- 
ment, the  company  had  the  option  to  terminate  the  relation- 
ship upon  giving  defendants  twenty  days'  notice  in  writing. 
The  sale  of  its  interest  by  the  traction  company  to  the  plain- 
tiff was  consummated  in  August,  1912.  In  October,  1912,  the 
plaintiff  in  a  letter  gave  the  defendants  notice  of  its  intention 
to  terminate  the  contract  in  accordance  with  its  terms,  which 
was  to  take  effect  thirty  days  thereafter,  and  in  it  the  com- 
pany stated  that  if  they  had  "deals  pending  which  you  expect 
to  close  within  the  near  future,  we  will  be  glad  to  give  them 
consideration  and  of  course  would  expect  to  make  it  right  with 
you." 

In  the  trial,  testimony  was  offered  by  the  defendants  tend- 
ing to  show  that  prior  to  and  at  the  time  of  the  execution  of 
the  written  contract  they  were  informed  by  the  officers  of  the 
traction  company  that  it  was  about  to  effect  a  sale  to  the 
plaintiff  company,  then  about  to  be  organized,  adding  that  in 
case  of  sale  defendants'  contract  would  be  protected  and  it 
probably  could  be  renewed  at  the  end  of  the  year.  The  de- 
fendants contend  that  by  the  oral  statements  so  made  and  the 
fact' that  they  had  faithfully  performed  their  part  of  the  con- 
tract, the  company  could  not  terminate  it  except  for  cause,  and, 
that  as  no  cause  was  stated  or  existed,  the  notice  given  was 
without  effect.  The  plaintiff  contends  that  the  conditions 
under  which  the  contract  might  be  terminated,  having  been 
embodied  in  a  writing,  all  prior  and  concurrent  negotiations, 
if  any  were  made,  were  without  effect.  The  contract  appears 
to  be  complete,  and  the  stipulation  in  it  respecting  the  right 
to  terminate  the  relationship  is  definite,  and  hence  it  must  be 
conclusively  presumed  that  all  of  the  undertakings  of  the 
parties  as  to  termination  are  embraced  in  the  writing.  The 
general  doctrine  is  that  the  terms  of  such  a  contract  cannot  be 
contradicted,  altered,  or  added  to  by  parol  evidence  of  prior  or 
concurrent  negotiations  or  understandings.  (Milich  v.  Ar- 
mour, 60  Kan.  229,  56  Pac.  1 ;  Ehrsam  v.  Brown,  64  Kan.  466, 
67  Pac.  867 ;  Railway  Co.  v.  Truskett,  67  Kan.  26,  72  Pac.  562 ; 
Van  Fossan  v.  Gibbs,  91  Kan.  866,  139  Pac.  174.) 

The  prior  statements  and  understandings  are  wholly  incon- 
sistent with  the  written  provision.  To  give  force  to  them 
would  be  the  substitution  of  a  provision  relating  to  the  termina- 
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tion  of  the  contract  directly  in  conflict  with  the  one  deliber- 
ately placed  in  writing  at  the  end  of  the  negotiations.  The 
stipulation  allowing  a  termination  may  be  drastic  in  its  effect, 
but  it  was  so  specific  as  to  leave  no  doubt  as  to  its  meaning,  and 
it  was  one  which  was  equally  available  to  each  of  the  contract- 
ing parties.  When  the  transfer  of  the  assets,  rights,  and  liabil- 
ities of  the  Gas  Traction  Company  was  made  to  the  plaintiff, 
it  stepped  into  the  shoes  of  the  former  and  became  entitled  to 
exercise  the  option  stipulated  in  the  contract  as  fully  as  the 
latter  might  have  done  if  no  transfer  had  been  made.  The 
oral  statements  relied  on  are  no  more  effective  as  a  waiver  of 
the  stipulation  than  they  were  to  contradict  it,  and  nothing  in 
the  negotiations  between  the  Gas  Traction  Company  and  the 
plaintiff  for  the  transfer  approaches  a  waiver  of  the  provision. 
A  claim  is  made  that  the  notice  given  was  insufficient  to 
terminate  the  relationship,  in  that  the  letter  did  not  expressly 
give  notice  of  termination  of  the  contract  nor  state  that  it 
would  end  at  a  fixed  time.    In  the  letter  the  plaintiff  stated : 

"We  wish  to  advise  you  herewith  that  it  will  be  advisable  for  us  in 
the  future  to  work  the  territory  direct  and  as  per  the  terms  of  the  con- 
tract, are  notifying  you  thirty  days  in  advance  of  our  intention  to 
terminate  the  contract.'' 

In  another  part  of  the  letter,  after  expressing  appreciation 
of  the  loyalty  of  defendants,  it  was  said  that  it  was  not  with  a 
feeling  of  dissatisfaction  ''that  we  serve  notice  on  you  relative 
to  the  cancellation  of  the  contract  within  thirty  days."  The 
letter  certainly  carried  information  to  the  defendants  of  the 
intention  of  plaintiff  to  terminate  the  contract  thirty  days 
after  the  letter  was  written.  Under  the  terms  of  the  contract 
a  notice  of  that  intention  for  a  period  of  thirty  days  was  all 
that  was  required  to  end  the  relation,  and  defendants  appear 
to  have  so  interpreted  the  letter.  Under  the  findings  of  the 
trial  court  there  was  no  breach  of  the  agreement  by  the  plain- 
tiff, and  hence  there  was  no  basis  for  a  claim  for  damages  by 
reason  of  a  breach. 

The  plaintiff  expressed  a  willingness  to  pay,  and  the  case 
appears  to  have  been  tried  upon  the  theory  that  plaintiff  should 
pay  for  anything  done  by  the  defendants  to  induce  sales  of 
tractors  before  the  termination  of  the  contract  and  which  were 
subsequently  completed  by  the  plaintiff.    It  does  not  appear 
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that  any  of  the  sales  subsequently  made  within  the  state  were 
the  results  of  the  efforts  of  the  defendants,  nor  that  they  con- 
tributed in  any  way  toward  the  making  of  such  sales. 

The  Lang  claim  was  based  on  a  note  given  by  Lang,  which 
Jerry  Lyons  had  signed  as  security  and  had  been  compelled 
to  pay.  Lyons  obtained  a  writing  from  Lang,  requesting  the 
Gas  Traction  Company  to  pay  Lyons  $50  per  month  for  four 
months  and  to  charge  the  same  to  his  salary  account,  but  no 
pa3mients  were  ever  made  upon  this  request.  Lang  was  an 
employee  of  the  Gas  Traction  Company,  but  it  does  not  appear 
that  the  company  ever  promised  to  pay  the  debt  of  Lang,  nor 
that  anything  occurred  which  rendered  it  liable  to  pay  the 
debt.  A  party  may  bind  himself  by  writing  to  pay  the  debt 
of  another,  or  he  may  make  a  binding  promise  to  a  debtor  that 
he  will  pay  his  debt  to  a  third  person,  but  it  does  not  appear 
that  the  Gas  Traction  Company  or  the  plaintiff  ever  promised 
in  writing  or  otiberwise  to  pay  the  debt  of  Lyons.  The  re- 
quest was  left  with  the  company  for  some  time,  but  it  appears 
that  the  account  of  Lang  was  always  overdrawn,  and  perhaps 
that  is  the  reason  that  no  pajonents  were  ever  made. 

We  find  no  error  in  the  record,  and  therefore  the  judgment  is 
affirmed. 


No.  21,231. 

GERnuDE  E.  MooH,  as  an  Individual  and  as  Administratrix, 
etc..  Appellee,  v.  Nancy  J.  Moon  and  Edgar  L.  Moon,  Ap- 
pellants. 

SYLLABUS  BY  THE  COURT. 

Contract — Interest  in  Land — Contract  WitkotU  Consideration — Parol 
Evidence — Estoppel.  A  contract  signed  by  a  mother  and  her  two 
sons,  Charles  and  Edgar,  wherein  it  was  stipulated  that  Charles 
owned  a  one-fourth  interest  in  land,  which  the  mother  and  Edgar 
agreed  to  purchase,  considered,  and  held  to  be  open  to  extrinsic  evi- 
dence that  the  mother  was  sole  owner  of  the  land,  that  Charles  had 
no  interest  in  it,  that  the  contract  expressed  a  dervice  whereby  a 
gift  to  Charles  was  to  be  effected,  and  that  the  obligation  to  purchase 
apparently  created  on  the  part  of  the  mother  and  Edgar  was  des- 
titute of  consideration. 

Appeal  from  Sha'vmee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.   Opinion  filed  April  6,  1918.    Reversed. 

47— -Kan.— -1778 
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Eugene  S.  Quinton,  of  Topeka,  for  the  appellants. 
/.  /.  Schenck,  of  Topeka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  The  action  was  one  for  specific  performance 
of  a  contract  to  pay  the  purchase  price  of  real  estate.  The 
plaintiff  recovered,  and  the  defendants  appeal. 

The  defendant,  Nancy  J.  Moon,  is  a  widow.  She  had  two 
sons,  Charles  Stewart  Moon  and  Edgar  L.  Moon.  Charles 
Stewart  Moon  is  now  deceased,  and  the  plaintiff  is  his  widow 
and  administratrix.    The  contract  sued  on  reads  as  follows: 

'This  Agreement,  Made  and  entered  into  this,  the  22nd  day  of  April, 
1911,  by  and  between  Charles  Stewart  Moon  and  his  wife,  Gertrude  E. 
Moon,  parties  of  the  first  part,  and  Nancy  J.  Moon  and  Edgar  L.  Moon, 
parties  of  the  second  part, 

'^ WITNESSETH :  It  is  hereby  stipulated  and  agrreed  and  mutually 
understood  that  the  said  Nancy  J.  Moon  is  the  owner  of  an  undivided 
one-half  (%)  interest  in  the  northwest  (N.  W.)  quarter  (%)  of  sec- 
tion sixteen  (16),  and  the  north-east  quarter  (^)  of  section  seventeen 
(17),  township  twelve  (12),  range  fourteen  (14),  Shawnee  county, 
state  of  Kansas;  and  that  the  said  Edgar  L.  Moon  is  the  owner  of  an 
undivided  one-fourth  ( ^ )  interest  in  and  to  the  said  above  described  prop- 
erty, and  that  the  said  Charles  Stewart  Moon  is  the  owner  of  an  undivided 
on^-fourth  (%)  interest  in  said  property;  and  that  the  said  Charles 
Stewart  Moon  and  Gertrude  E.  Moon,  his  wife,  hereby  agree  to  sell 
and  convey  by  a  good  and  sufficient  warranty  deed  all  their  right,  title 
and  interest  in  and  to  the  above  described  property  to  Nancy  J.  Moon 
and  Edgar  L.  Moon  for  the  sum  of  five  thousand  ($5,000.00)  dollars, 
without  interest,  to  be  paid  on  or  before  two  (2)  years  from  this  date, 
subject  to  any  mortgages  or  liens  that  may  be  now  upon  said  property, 
possession  of  said  property  to  be  delivered  during  the  life  of  this  con- 
tract to  the  said  Nancy  J.  Moon  and  Edgar  L.  Moon;  and  in  considera- 
tion of  the  same  the  said  Nancy  J.  Moon  and  Edgar  L.  Moon  do  hereby 
agree  and  promise  to  pay  unto  the  said  Charles  Stewart  Moon,  or  his 
heirs,  the  said  five  thousand  ($5,000.00)  dollars,  without  interest,  on  or 
before  two  years  from  this  date,  for  said  interest. 

''It  being  further  agreed  and  understood  that  time  shall  be  the 
essence  of  this  contract,  and  that  the  said  Nancy  J.  Moon  and  Edgar  L. 
Moon  shall  well  and  truly  perform  and  pay  unto  the  said  Charles 
Stewart  Moon,  or  his  heirs,  said  sum  of  five  thousand  ($5,000.00)  dol- 
lars, as  herein  provided,  then  said  (Charles  Stewart  Moon,  and  his  wife, 
Gertrude  E.  Moon,  will  convey  by  a  good  and  sufficient  warranty  deed 
all  their  right,  title  and  interest  in  and  to  an  undivided  one-fourth  (%) 
of  said  property  to  Nancy  J.  Moon  and  Edgar  L.  Moon,  otherwise  this 
contract  of  sale  shall  be  null  and  void." 
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The  answer  was  that  the  land  was  owned  and  occupied  by 
Nancy  J.  Moon  when  the  contract  was  made,  that  neither 
son  had  any  property  in  the  land,  that  the  contract  expressed 
a  device  by  which  a  gift  of  $5,000  to  Charles  Stewart  Moon 
was  to  be  ejected,  but  which  failed  for  want  of  funds,  and 
that  the  obligation  apparently  created  was  destitute  of  con- 
sideration. The  answer  further  contained  much  family  his- 
tory elucidating  the  situation,  motives,  and  intent  of  the 
parties  to  this  family  transaction.  On  motion  those  portions 
of  the  answer  were  stricken  out.  At  the  trial  the  court  re- 
fused to  admit  and  struck  out  material  evidence  sustaining 
the  portions  of  the  answer  left  standing,  and  at  the  conclu- 
sion of  the  evidence  for  the  defendants,  who  had  the  burden  of 
proof,  directed  a  verdict  for  the  plaintfF. 

The  action  of  the  trial  court  resulted  from  a  misapplica- 
tion of  the  parol-evidence  rule.  The  contract  was  regarded 
as  containing  two  parts:  first,  a  written  acknowledgment  of 
title  and  possession  in  Charles  Stewart  Moon  which  could  not 
be  disputed,  and  second,  a  contract  to  purchase  Charles  Stew- 
art Moon's  land,  the  agreement  to  convey  forming  a  valuable 
consideration  for  the  agreement  to  pay  the  price.  Regard- 
ing the  contract  as  severable  into  distinct  portions,  as  in- 
dicated, the  portion  wherein  it  was  ''stipulated  and  agreed 
and  mutually  understood"  that  the  mother  owned- half  the  land 
and  the  sons  one-fourth  each,  either  created,  modified,  or  ex- 
tinguished property  rights,  or  did  not.  If  it  did,  it  required 
a  consideration  to  support  it,  and  the  defense  of  want  of  con- 
sideration was  proper.  If  it  did  not  accomplish  a  change  in 
any  subsisting  right,  it  was  merely  an  admission  relating  to 
facts  independently  existing  and  provable  by  independent  evi- 
dence, and  consequently  was  not  conclusive.  In  this  aspect  the 
writing  was  simply  a  piece  of  evidence  tending  to  show  that 
Charles  Stewart  Moon  was  the  owner  of  a  one-fourth  inter- 
est in  the  land  and  in  possession  of  it.  The  proof  offered  by 
the  defendants  overcame  this^  evidence,  and  established  be- 
yond controversy  that  he  had  no  right,  title,  interest,  or 
possession  whatever,  and  that  his  mother  was  the  sole  owner. 

The  doctrine  of  estoppel  is  invoked  by  the  plaintiff.  The 
plaintiff  is  not  an  innocent  purchaser,  and  asserts  merely  the 
right  which  her  husband  possessed.  Why  is  a  person  estopped 
to  deny  a  recital  in  a  contract? 
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The  old  law  was  that  a  contract  reduced  to  writing  and 
sealed  was  the  best  evidence  of  the  truth  of  its  recitals. 
Estoppel  was  essentially  a  matter  of  evidence,  and  solemnity 
of  form  was  the  controlling  consideration.  This  is  no  longer 
true.  Estoppel  is  now  a  matter  of  substantive  law,  and  a  re- 
cital in  a  contract  is  not  conclusive  unless  it  operated  as  a 
representation  or  warranty  inducing  the  formation  of  the 
contract,  or  was  itself  of  the  essence  of  the  contract,  or,  hav- 
ing been  accepted  and  acted  on  in  good  faith,  resulted  in  con- 
sequences which  it  would  be  inequitable  and  unjust  to  disturb. 
A  fair  statement  of  the  original  doctrine,  and  of  the  modem 
view  which  regards  the  substance  of  the  transaction  and  the 
situation  of  the  parties  to  it,  is  found  in  Caspersz  on  Estoppel, 
fourth  edition,  sections  336  and  389 : 

''Estoppel  by  deed,  or,  as  it  may  better  be  described,  estoppel  by 
matter  in  writing,  rested  originally  opon  the  idea  that  written  evidence 
was  of  a  higher  and  more  conclusive  nature  than  verbaL  The  truth 
could  better  be  established  where  the  parties  had  agreed  to  bind  them- 
selves by  an  act  of  solemnity,  such  as  the  affixing  of  a  seal  to  a  formal 
document.  The  form  of  the  contract  was  of  the  first  importance;  formal 
contracts  could  alone  give  rise  to  actions,  and  informal  contracts  were 
only  enforced  upon  the  grounds  of  necessity  and  convenience.  Contracts 
under  seal  were,  therefore,  regarded  as  conclusive  between  the  parties, 
the  seal  being  a  recognized  and  infallible  method  of  proof. 

''The  tendoicy  in  modem  times  is  to  treat  estoppel  by  deed  as  rest- 
ing upon  contract.  So  in  Carpenter  v.  Butler  [8  M.  &  W.,  209,  212, 
(1841)],  Baron  Parke  observed:  'If  a  distinct  statement  of  a  particular 
fact  is  made  in  the  recital  of  a  bond  or  other  instrument  under  seal,  and 
a  etmtract  is  made  with  reference  to  that  recital,  it  is  vnquestianably 
true  that,  as  between  the  parties  to  that  instrument,  it  is  not  competent 
for  the  party  bound  to  deny  the  recital;  and  a  recital  in  an  instrument 
not  under  seal  may  be  such  as  to  be  conclusive  to  the  same  extent.  .  .  . 
By  his  covUract  in  the  instrument  itself,  a  party  is  asstxredly  bound  and 
must  fulfil  it.'  And  in  this  view  estoppel  by  d^^  is  nothing  more  than 
estoppel  by  representation,  and  is  founded  upon  representations  as  to 
existing  facts.  In  order  to  ascertain  whether  an  estoppel  arises,  it  is 
therefore  necessary  to  look  to  the  general  effect  of  the  instrument,  and  to 
see  what  the  precise  representation  is,  and  whether  it  has  been  acted 
upon.  What  has  to  be  regarded  is  the  substance  of  the  transaction, 
and  in  particular  the  presence  or  absence  of  consideration.''  (pp.  816, 
818.) 

In  this  instance  it  is  plain  the  recitals  respecting  division 
of  ownership  were  not  made  to  the  deceased  son  to  induce  Him 
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to  sell  what  it  was  said  he  owned.  The  plaintiff  did  not  plead 
that,  relying  on  the  recital  respecting  his  ownership  and 
possession,  the  deceased  son  so  changed  his  situation  that  it 
would  be  unjust  to  return  him  to  his  former  status,  and  the 
proof  offered  by  the  defendants  precluded  the  possibility  of 
an  estoppel  of  this  kind  arising  to  confront  them.  Charles 
Stewart  Moon  had  no  land  to  sell  or  possession  to  give,  could 
suffer  no  detriment  in  respect  to  land  he  did  not  own  or  oc- 
cupy, and  suffered  no  deprivation  by  failing  to  receive  a  gift 
prompted  merely  by  maternal  affection  and  generosity. 

There  remains  the  contract  itself,  considered  as  a  contract, 
as  an  estoppel.  If  purely  voluntary  on  the  part  of  the  person^ 
sou^t  to  be  held,  it  lacks  engaging  quality.  Unless  there 
were  adjustment,  or  compromise,  or  settlement  of  doubtful 
or  conflicting  or  unsettled  claims  respecting  title  and  posses- 
sion, mutual  concessions  or  promises,  or  giving  on  one  side  and 
receiving  on  the  other — ^unless  there  were  consideration — 
there  was  no  binding  obligation.  As  a  matter  of  fact,  properly 
interpreted,  the  contract  is  a  concatenated  instrument,  the 
various  portions  of  which  are  dependent  on  each  other,  and 
consequently  subject  as  an  entirety  to  the  defense  of  want  of 
consideration. 

The  defendants  were  not  banned  by  the  action  of  the  court 
in  strilf ing  out  parts  of  the  answer.  The  portions  stricken  out 
consisted  chiefly  of  recitals  of  evidential  facts.  The  defend- 
ants were  harmed,  however,  when  the  court  refused  to  admit 
and  consider  proof  of  such  facts.  All,  or  substantially  all,  of 
them  were  relevant  to  the  issue — ^gift  or  contract  resting  on 
valid  consideration. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 
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No.  21,234. 

Clara  S.  Sipe,  AppeUee,  v.  John  B.  Sipe,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Benefit  Insurance — Agi^eement  Not  to  Change  Beneficiary^ — Pay- 
ment  of  Assessments — Vested  Rights,  A  vested  interest  in  a  certifi- 
cate issued  by  a  mutual  benefit  association  may  be  created  after  its 
issuance,  as  well  as  at  that  time,  by  an  agreement  on  the  part  of 
the  member  not  to  change  the  beneficiary,  in  consideration  of  the  pay- 
ment of  assessments. 

2.  Same — Agreenvent  of  Wife  to  Keep  Up  Pwyments — Not  to  Change 
Beneficiary — SvJbstantial  Performance,  Where  a  wife  agrees  witji  her 
husband  to  keep  up  the  pa3rments  on  his  certificate  of  membership  in 
a  mutual  benefit  association,  which  is  payable  to  her  on  his  death,  in 
consideration  of  his  promise  not  to  change  the  beneficiary,  substantial 
performance  of  the  agreement  on  her  part  may  be  established,  not- 
withstanding that  a  nimiber  of  the  subsequent  assessments  were  paid 
by  her  husband's  father,  who  had  promised  to  pay  them  for  her  if 
she  became  unable  to  do  so,  she  supposing  that  the  pa3rment8  were 
made  by  him  because  of  his  promise,  although  the  fact  was  otherwise.. 

3.  Same — Wife  to  Keep  Up  Pa/yments — Disposition  of  Proceeds  of  Cer- 
tificate, Evidence  that  a  member  of  a  mutual  benefit  association  told 
his  wife  that,  in  consideration  of  her  pa3nng  the  assessments,  upon  his 
death  she  should  receive  the  proceeds  of  his  certificate  for  herself  and 
her  children,  does  not  necessarily  imply  that  any  legal  claim  thereto 
was  intended  to  be  given  the  children. 

4.  Same — Jury  in  Advisory  Capacity  Only — Effect  of  Incompetent  Evi- 
dence, The  rule  that  a  judgment  will  not  be  reversed  for  the  ad- 
mission of  incompetent  evidence,  if  there  was  other  and  competent 
evidence  to  the  same  point,  unless  it  affirmatively  appears  that  the 
improper  evidence  affected  the  result,  applies  where  a  jury  is  called, 
but  acts  only  in  an  advisory  capacity,  as  well  as  in  cases  tried  with- 
out a  jury. 

Appeal  from  Jewell  district  court;  Bichard  M.  Pickleb, 
judge.     Opinion  filed  April  6, 1918.    Affirmed. 

Park  B.  Pvlsifer,  Charles  L.  Hunt,  and  Clyde  L.  Short,  all  of 
Concordia,  for  the  appellant. 

R.  W.  Turner,  and  D.  F.  Stanley,  both  of  Mankato,  for  the 
appellee. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  In  1902,  Seth  C.  Sipe  became  a  member  of  the 
Modem  Woodmen  of  America,  receiving  a  beneficiary  certifi- 
cate for  $1,000,  payable  at  his  death  to  his  wife,  Clara  S.  Sipe. 
In  November,  1915,  he  caused  a  new  certificate  to  be  issued  to 
him  in  lieu  of  this,  his  father,  John  B.  Sipe,  being  named  as 
beneficiary.  He  died  in  April,  1916.  His  wife  brought  an  ac- 
tion against  the  association,  making  her  father-in-law  a  party, 
claiming  the  proceeds  of  the  certificate  on  the  ground  that  she 
had  acquired  by  contract  such  a  vested  right  under  the  original 
certificate  as  prevented  a  change  of  beneficiary  without  her 
consent,  which  had  not  been  given.  The  association  made  no 
controversy,  and  paid  the  money  into  court  for  the  benefit  of 
whichever  party  should  be  found  entitled  to  it.  The  case  pro- 
ceeded as  one  for  the  determination  of  the  proper  beneficiary. 
The  plaintiff  recovered,  and  the  defendant,  John  B.  Sipe,  ap- 
peals. 

The  plaintiff  pleaded,  and  produced  evidence  tending  to  show, 
these  facts :  in  June,  1912,  on  the  occasion  of  a  visit  to  his  home 
after  he  had  been  away  for  some  months,  having  gone  to  Colo- 
rado for  his  health,  her  husband  promised  her  that  if  she 
would  keep  up  the  pa3nnents  he  would  never  change  the  bene- 
ficiary, and  that  she  should  receive  the  proceeds  of  the  certifi- 
cate at  his  death;  she  made  a  number  of  pa3mients,  keeping 
them  up  for  two  or  three  years,  f r6m  money  earned  by  her  in 
taking  boarders  and  doing  washing;  in  1914  she  had  a  con- 
versation with  the  defendant  in  which  he  told  her  that  when- 
ever she  could  n*t  pay  the  assessments,  he  would  do  so  for  her; 
after  this  she  paid  some  of  them,  but  on  a  number  of  occasions 
when  she  went  to  make  pa3mient  she  found  that  the  defendant 
had  already  done  so. 

1.   It  has  already  been  determined  by  this  court  that — 

''Where  a  husband  agrees  that  if  his  wife  will  help  to  pay  the  assess- 
ments upon  a  certificate  in  a  mutual  benefit  association  in  her  favor  he 
will  not  changre  the  beneficiary,  and  in  consequence  of  such  agreement 
she  makes  a  part  of  the  pa3rments  thereon,  using  for  the  purpose  what 
are  in  fact  the  proceeds  of  her  own  labor  outside  of  her  ordinary  house- 
hold duties,  she  cannot  be  displaced  as  such  beneficiary  without  her  con- 
sent."    (Savage  v.  Modem  Woodmen,  84  Kan.  63,  syl.  If  3,  113  Pac.  802.) 
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The  defendant  undertakes  to  distinguish  the  present  case  on 
the  ground  that  the  agreement  that  the  wife  was  to  pay  the 
assessments  was  made  after  the  certificate  had  been  held  for 
some  years  instead  of  prior  to  or  at  the  time  of  its  issuance. 
There  obviously  can  be  no  difference  in  principle  based  on  that 
distinction.     (29  Cyc.  128.) 

2.  The  defendant  maintains  that  the  plaintiff  is  not  entitled 
to  recover,  because  she  did  not  carry  out  in  full  her  part  of  the 
agreement,  this  being  shown  by  the  fact  that  the  defendant 
paid  a  number  of  assessments.  The  jury  (which  was  act- 
ing in  an  advisory  capacity  only)  found  (1)  that  the  defendant 
told  the  plaintiff  that  if  she  became  unable  to  pay  the  assess- 
ments he  would  do  so  for  her,  (2)  that  she  attempted  to  pay 
some  of  the  assessments  and  found  that  he  had  already  done  so. 
(3)  that  she  believed  that  he  was  doing  this  for  her  benefit, 
and  (4)  that  these  pajrments  (or  at  least  some  of  them)  were 
made  on  account  of  his  agreement  with  her  to  make  them.  The 
court  approved  the  findings  designated  as  1  and  3.  For 
that  designated  as  2  it  substituted  a  finding  that  'the  plain- 
tiff went  to  see  the  clerk  for  the  purpose  of  paying  the  assess- 
ments, and  was  informed  that  they  had  already  been  paid  by 
John  B.  Sipe."  In  lieu  of  that  designated  as  4  it  found  that 
none  of  the  pajonents  was  made  by  the  defendant  on  account 
of  his  agreement  with  the  plaintiff.  We  think  the  findings  as 
finally  adopted  show  a  substantial  compliance  by  the  plaintiff 
with  her  agreement  to  keep  up  the  assessments.  When  she 
undertook  to  make  a  pa3mient  and  found  that  the  defendant 
had  already  attended  to  the  matter,  she  supposing  this  to  have 
been  done  because  of  his  promise  to  her,  she  was  excused  (so 
far  as  affected  any  controversy  between  hersdf  and  the  de- 
fendant) from  a  literal  compliance  with  her  agreement 
Granting  that  the  defendant's  promise  was  not  legally  enforce- 
able, she  had  a  right  to  assume  that  the  doing  of  the  act  prom- 
ised was  in  pursuance  of  the  agreemient,  although  as  a  matter 
of  fact  it  turns  out  that  it  was  not  done  by  reason  thereof.  In 
these  circumstances  there  would  be  no  equity  in  decreeing  that 
the  interest  she  had  already  acquired  in  the  certificate  should 
be  regarded  as  forfeited  by  reason  of  her  accepting  the  benefit 
of  his  payments,  which  she  naturally  supposed  were  made  in 
her  behalf.    The  mere  fact  that  the  defendant  paid  a  part  of 
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the  assessments  does  not  give  him  any  equitable  claim  upon 
the  proceeds  of  the  certificate,  beyond  bare  reimbursement,  and 
that  has  not  been  asked. 

3.  A  contention  is  made  that  there  was  a  variance  between 
the  pleading  and  proof  in  that  the  allegation  was  that  the 
plaintiffs  husband  promised  that  if  she  kept  up  the  assess- 
ments she  should  receive  the  proceeds  of  the  certificate,  while 
her  evidence  was  that  he  said  the  money  was  to  go  to  her  and 
her  children.  She  testified  that  he  told  her  that  when  he 
died  she  would  receive  the  money  for  herself  and  the.children. 
This  was  not  a  variance,  nor  did  it  tend  to  show  that 
the  children  were  necessary  parties  to  the  litigation.  The 
essence  of  the  agreement  was  that  no  change  should  be  made 
in  the  certificate.  The  wife  was  the  beneficiary,  and  the  ref- 
erence to  her  receiving  the  money  for  herself  and  the  children 
did  not  imply  that  the  latter  were  to  have  any  legal  claim  to  it. 

4.  The  plaintiff  was  permitted  to  testify  to  her  oral  agree- 
ment with  her  husband  with  respect  to  the  pa3mient  of  the 
assessments,  over  an  objection  based  upon  the  statute  re- 
garding evidence  of  transactions  had  personally  witii  a  person 
who  has  since  died.  (Gen.  Stat.  1915,  §  7222.)  In  the  case 
already  cited  (Savage  v.  Modem  Woodmen,  84  Kan.  63,  113 
Pac.  802),  in  a  similar  situation,  the  statute  was  held  not  to 
apply.  The  reason  given  was  that  the  adverse  party  was  not 
''the  executor,  administrator,  heir  at  law,  next  of  kin,  surviv- 
ing partner,  or  assignee  df  such  deseased  person,"  as  the  stat- 
ute required.  Since  that  decision  the  act  has  been  amended, 
and  now  applies  "where  either  party  to  the  action  claims  to 
have  acquired  title,  directly  or  indirectly  from  such  deceased 
person.''  (Civ.  Code,  §  320.)  It  is  suggested  in  behalf  of  the 
plaintiff  that  here  the  parties  each  claim  to  have  acquired 
title  from 'the  association,  and  not  from  Seth  Cf.  Sipe.  The 
plaintiffs  claim  to  the  money,  however,  is  necessarily  derived 
from  her  agreement  with  her  husband,  inasmuch  as  she  was 
not  mentioned  in  the  new  certificate,  and  is  compelled  to  rely 
upon  a  contractual  vested  right  which  prevented  a  change 
of  beneficiary.  It  is  not  necessary,  however,  to  determine 
whether  the  testimony  was  competent,  for  there  was  other 
evidence  of  the  making  of  the  agreement,  and  we  do  not  find 
anything  in  the  record  to  indicate  that  the  result  would  have 
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been  affected  if  the  plaintiflTs  testimony  regarding  her  con- 
versation with  her  husband  had  been  excluded. 

Another  witness  testified  that  she  had  heard  Seth  C.  Sipe 
tell  the  plaintiff  that  if  she  would  keep  up  the  insurance  he 
would  never  change  the  beneficiary,  and  that  a  little  later  she 
had  seen  a  letter  which  he  had  written  his  wife  to  the  same 
effect.  The  plaintiff  also  testified  to  the  receipt,  the  subse- 
quent loss,  and  the  contents  of  this  letter.  Her  testimony  as 
to  the  contents  was  objected  to  on  the  ground  that  it  was  ''in- 
competent, irrelevant  and  immaterial,  not  within  the  issues 
or  pl^dings."  In  the  brief,  the  objection  urged  is  that  the 
petition  alleged  an  oral  contract,  and  the  effort  to  show  one 
in  writing  was  a  material  variance.  No  showing  was  made 
that  the  defendant  was  misled  by  the  variance,  as  the  statute 
requires  in  order  for  it  to  be  deemed  material  (Gen.  Stat. 
1915,  §  7026),  and  no  such  prejudice  is  apparent  as  to  justify 
a  reversal  on  that  account.  There  are  decisions  to  the  effect 
that  although  a  witness  who  is  disqualified  to  testify  concern- 
ing personal  transactions  with  a  person  since  deceased  may 
testify  to  the  receipt  of  a  letter  written  by  him,  and  also  its 
loss,  and  the  letter,  if  produced  and  identified,  may  be  admitted, 
yet  even  if  its  loss  is  established  the  witness  may  not  state 
its  contents.  (30  A.  &  E.  Encycl.  of  L.,  2d  ed.,  1036, 1037;  40 
Cyc.  2325,  2328;  Note,  21  Ann.  Cas.  1216.)  However,  an  ob- 
jection to  the  testimony  regarding  the  contents  of  the.  letter 
does  not  appear  to  have  been  urged  on  this  ground. 

The  rule  is  established  in  this  jurisdiction,  in  accordance 
with  the  great  weight  of  authority  elsewhere,  that — 

''A  judgment  rendered  in  a  case  heard  without  the  intervention  of  a 
jury  will  not  be  reversed  on  account  of  the  admission  of  incompetent 
evidence,  unless  the  record  discloses  that  there  was  no  competent  evi- 
dence to  support  it  or  in  some  other  way  shows  affirmatively  that  the  im- 
proper evidence  affected  the  result."  {McCready  v.  Crane,  74  Kan.  710, 
syl.  If  1,  88  Pac.  748.) 

Where,  as  in  the  present  case,  a  jury  is  called,  but  acts  only 
in  an  advisory  capacity,  the  same  rule  should  apply,  for  the 
final  and  controlling  decision  is  necessarily  made  by  the  trial 
judge  on  his  own  responsibility.  This  view  is  in  accordance 
with  the  practice  which  regards  as  immaterial  an  erroneous 
instruction  given  in  such  a  case,  unless  it  shows  a  misconcep- 
tion of  the  law  governing  the  ultimate  rights  of  the  parties. 
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(Hessen  v.  Sapp,  98  Kan.  737,  160  Pac.  220.)  We  discover 
no  cases  in  which  it  has  been  considered  and  rejected,  and  in 
several  it  has  been  distinctly  adopted.  {Electric  etc.  *Co.  v. 
Safe  Deposit  etc.  Co.,  145  Cal.  124 ;  Halstead  v.  Coen,  31  Ind. 
App.  302 ;  Welch  v.  Tippery,  66  Neb.  640.) 

Other  rulings  admitting  evidence  are  complained  of,  but 
for  the  same  reason  it  will  be  unnecessary  to  consider  them. 
The  contention  is  made  that  the  decision  reached  is  unjust  and 
inequitable  and  contrary  to  the  evidence.  Upon  the  facts  the 
conclusion  of  the  trial  court  must  control.  It  was  shown  that 
the  defendant  had  expended  $1,701  for  his  son  in  the  last  five 
years  of  his  life,  and  doubtless  this  was  a  reason  for  the 
attempt  to  make  a  change  in  the  certificate*  for  his  benefit. 
The  plaintiff's  husband,  however,  seems  to  have  been  siatis- 
fied  to  have  the  original  certificate  stand  until  a  few  months) 
before  his  death,  and  his  obligation  to  his  father,  financial  and 
otherwise,  however  great  it  may  have  been,  does  not  con- 
stitute a  controlling  equity  against  his  widow's  claim  to  the 
insurance  money. 

The  judgment  is  affirmed. 


No.  21,267. 

Hammond  L.  Marsh,  Appellee,  v.  E.  J.  Votaw  and  Ruth 
Votaw,  Appellants. 

SYLLABUS  BY  THE  COURT. 

Mortgage  Foreclosure — Irregularities  in  Decree — Motion  to  Set  Aside 
Confirmation  and  to  Amend  Decree  Made  Too  Late,  On  September  26, 
1913,  in  a  foreclosure  suit  where  the  defendants  were  served  with 
summons,  judgment  was  entered  by  default,  and  with  a  provision  bar- 
ring defendants  from  all  right  of  redemption.  The  sherifiTs  sale,  at 
which  the  plaintiff  purchased,  was  confirmed  December  16,  1913,  the 
decree  of  confirmation  reciting  that  the  mortgage  was  for  purchase 
money,  that  less  than  one-third  thereof  had  been  paid,  and  fixed  the 
period  of  redemption  at  six  months  from  the  sale.  On  September  23, 
1916,  the  defendants  moved  to  have  the  sale  and  confirmation  set  aside 
and  the  judgment  modified,  but  stated  no  defense  to  the  action,  and 
made  no  offer  to  redeem.  Held,  that  the  original  judgment,  though 
erroneous,  is  not  void;  the  error  in  the  judgment  could  be  taken  ad- 
vantage of  only  by  appeal;  other  irregfularities  complained  of  were 
cured  by  the  confirmation;  and  the  defendants'  application  was  made 
too  late  to  entitle  them  to  relief. 
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Appeal  from  Butler  district  court ;  Allison  T.  Aybes,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

Clarence  Spoaner,  of  Newton,  for  the  appellants. 

R.  L.  Holmes,  Charles  G.  Yankey,  W.  E.  Holmes,  all  of  Wich- 
ita, B.  R.  Leydig,  K.  M.  Geddes,  and  E.  W.  Grant,  all  of  El  Do- 
rado, for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J :  This  is  an  appeal  by  the  def aidants  from  an 
order  denying  their  motion  to  vacate  an  order  of  confirmation 
and  to  set  aside  the  sheriff's  sale  and  to  amend  the  original  de- 
cree in  a  foreclosure  suit. 

The  defendants,  E.  J.  Votaw  and  wife,  were  the  owners  of 
the  land  in  controversy,  and  held  the  fee-simple  title  subject 
to  a  first  mortgage  of  $1,200,  and  the  mortgage  to  the  plaintiff 
amounting  to  $3,700.  The  plaintiff  commenced  foreclosure  on 
the  16th  of  April,  1913,  and  obtained  service  of  summons  on 
the  defendants  at  their  residence.  They  made  no  appearance, 
and  on  September  25,  1913,  judgment  of  foreclosure  was  en- 
tered. An  order  of  sale  issued,  and  on  December  2,  1913,  the 
sheriff  sold  the  property  at  public  sale  to  the  plaintiff  for  the 
sum  of  $3,800,  subject  to  the  first  Qiortgage.  On  the  16th  day 
of  December,  1913,  the  court  confirmed  the  sale,  the  decree  of 
confirmation  reciting  a  finding  that  the  mortgage  was  given 
for  the  purchase  price,  less  than  one-third  of  which  had,  been 
paid,  and  upon  these  facts  the  court  fixed  the  period  of  redemp- 
tion at  six  months  from  the  date  of  sale.  On  the  23d  day  of 
September,  1916,  the  defendants  filed  their  motion  to  amend 
the  decree,  vacate  the  order  of  confirmation,  and  set  aside  the 
sheriff's  sale.  The  hearing  was  had  on  the  20th  day  of  Decem- 
ber, 1916.  As  an  explanation  for  the  delay,  the  defendants  al- 
lege that  they  moved  to  California  shortly  after  the  suit  was 
conmienced,  that  they  did  not  return  to  Kansas  until  Septem- 
ber^ 1916,  and  then  learned  the  facts  in  regdrd  to  the  irreg- 
ularities in  the  proceedings.  The  plaintiff  suggests  that  about 
the  time  the  defendants  filed  these  proceedings  the  property 
had  become  exceedingly  valuable,  by  reason  of  the  discovery 
that  it  contains  under  it  great  quantities  of  oil  and  gas. 

The  principal  objection  to  the  original  judgment  is  the  re- 
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cital  therein  that  from  and  after  the  sale  the  defendants  were 
forever  barred  and  foreclosed  from  all  equity  of  redemption. 
It  is  obvious  that  the  journal  entry  was  drawn  upon  an  old 
form  in  use  before  the  statute  of  1893  with  respect  to  redemp- 
tion was  enacted.  Of  course,  that  part  of  the  judgment  was 
erroneous ;  but  it  was  not  void.  (Odgen  v.  Walters,  12  Kan. 
282.)  There  it  was  said  that  "the  decree  in  the  foreclosure 
suit  in  terms  barred  all  right  of  redemption,  and  this  was 
binding  upon  all  parties  and  privies,  even  if  erroneous,  and 
cannot  now  be  attacked  collaterally.''  (p.  291.)  To  the  same 
effect  is  Ehrsam  v.  Smith,  61  Kan.  699,  60  Pac.  740. 

The  decree  of  confirmation,  after  the  usual  recitals  that  an 
examination  of  the  order  of  sale  and  the  return  showed  the 
proceedings  to  be  regular,  contained  a  further  finding  that  the 
mortgage  was  given  for  the  purchase  price  of  the  property,  less 
than  one-third  of  which  had  been  paid,  and  upon  these  facts 
the  court  fixed  the  period  of  redemption  at  six  months  from  the 
date  of  the  sale.  It  directed  that  if  the  property  was  not  re- 
deemed within  six  months  the  sheriff  should  convey  to  the  pur- 
chaser. If  the  court's  attention  had  been  called  to  the  er- 
roneous recital  in  the  original  decree,  doubtless  the  first  jour- 
nal entry  would  have  been  corrected.  In  view  of  the  fact  that 
almost  three  years  elapsed  from  the  time  the  decree  was  en- 
tered before  the  defendants  raised  their  objections,  we  think 
the  order  made  at  the  confirmation  should  be  regarded  as  in 
effect  a  modification  of  the  original  decree.  The  law  requires 
foreclosure  sales  to  be  confirmed,  and  the  court  retains  juris- 
diction over  the  subject  matter  and  the  parties  until  confirma- 
tion. The  provision  in  section  503  of  the  code  (Gen.  Stat.  1915, 
§  7407)  fixing  the  six-months  period  of  redemption  in  case 
of  foreclosure  of  the  lien  for  the  purchase  price  before  one- 
third  has  been  paid,  does  not  require  a  recital  of  the  facts 
either  in  the  pleadings  or  the  judgment. 

It  was  held,  however,  in  Ma/rtin  v.  Miller,  97  Kan.  723,  156 
Pac.  V709,  that— 

"The  bidder  at  a  judicial  sale  may  properly  look  to  the  lang^oage  of 
the  judgment  under  which  it  is  made  for  reliable  information  as  to  what 
he  will  get  if  his  bid  is  accepted.  The  right  to  a  deed  and  possession 
unless  the  property  is  redeemed  within  a  year  is  quite  a  different  thing 
from  a  right  to  a  deed  and  possession  unless  redemption  is  made  within 
eighteen  months.'^    (p.  725.) 
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In  that  case  it  was  held  that  the  proper  method  for  the  cor- 
rection of  a  decree  of  foreclosure  which  unduly  limits  the 
right  of  redemption,  where  that  is  the  result  of  inadvertence  or 
misapprehension  of  the  facts,  is  by  motion  under  .the  statute 
relating  to  irregularities,  and  that  the  remedy  is  open  to  one 
purchasing  the  land,  after  the  rendition  of  the  judgment,  from 
a  defendant  who  was  not  personally  liable  for  its  payment 
While  th^  facts  in  that  case  were  held  not  sufficient  to  authorize 
the  court  to  disregard  the  terms  of  the  original  judgment  and 
fix  a  different  period  of  redemption,  it  was  ruled : 

"Although  the  trial  court  by  liberality  of  construction  might  have 
treated  a  request  made  after  sale,  to  fix  the  time  of  redemption  at  the 
statutory  period,  as  a  motion  to  correct  the  original  judgment  in  that  re- 
gard, the  omission  to  do  so  in  the  present  case  held  not  to  constitute 
error."     (Syl.  1[4.) 

The  owner  of  the  property  against  whom  the  default  judg- 
ment had  been  rendered  quitclaimed  to  Lewis,  and  it  was  said 
in  the  opinion : 

"If  the  trial  court  had  treated  Lewis'  request  as  a  motion  to  modify  the 
judgment,  and  upon  a  finding  of  inadvertence  or  irregularity  had  changed 
the  period  of  redemption  as  there  fixed,  from  twelve  months  to  eighteen, 
its  action  in  t^at  regard  would  have  been  unassailable."    (p.  726.) 

In  Neef  v.  HarreU,  82  Kan.  554, 109  Pac.  188,  the  judgment, 
while  indicating  that  the  sale  was  to  be  made  subject  to  the 
statutory  right  of  redemption,  failed  to  specify  the  time  of  re- 
demption. At  the  confirmation  plaintiff  made  a  showing  that 
the  mortgage  was  given  for  purchase  money,  and  that  a  third 
of  this  had  not  been  paid,  but  the  court  refused  to  limit  re- 
demption to  six  months  and  fixed  the  period  at  eighteen  months. 
On  appeal  the  judgment  was  modified. 

In  Hines  v.  Kays,  93  Kan.  209,  144  Pac.  240,  the  petition  al- 
leged the  mortgage  was  given  for  part  of  the  purchase  price, 
but  no  evidence  was  offered  in  support  of  the  claim.  At  the 
confirmation,  upon  evidence  showing  these  facts,  the  court  fixed 
the  period  of  redemption  accordingly,  and  the  practice  was  ap- 
proved. 

The  judgment  was  erroneous  but  not  void,  and  if  it  be  con- 
ceded that  the  error  was  not  cured  by  the  subsequent  provisions 
of  the  decree  of  confirmation,  still  the  defendants  are  bound  by 
the  judgment,  since  the  only  way  in  which  they  could  take  ad- 
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vantage  of  the  error  was  by  appeal.  (Ogderi  v.  Walters,  supra ; 
Ehrsam  v.  Smith,  supra;  Mills  v.  Ralston,  10  Kan.  206.)  The 
several  irregularities  in  the  sheriff's  return,  of  which  complaint 
is  made,  are  not  available  to  defendants,  because  they  were  all 
cured  by  the  confirmation.  (Thompson  v.  Burge,  60  Kan.  549, 
57  Pac.  110 ;  HiU  v.  Gatliff,  69  Kan.  179, 76  Pac.  428.)  Besides, 
they  are  unsubstantial.  Although  the  holder  of  the  first  mort- 
gage was  not  a  party  to  the  foreclosure,  it  was  proper  for  the 
sheriff  to  sell  the  land  subject  to  the  first  mortgage.  Its  valid- 
ity was  not  in  question.  The  return  of  the  sheriff  recited  that 
he  had  caused  a  "notice  of  the  said  property"  to  be  published. 
A  part  of  the  return  consisted  of  a  copy  of  the  published  no- 
tice, from  which  it  appeared  to  be  the  usual  notice  of  a  sheriff's 
sale.  To  the  return  there  was  attached  the  publisher's  affi- 
davit showing  that  the  publication  complied  in  all  respects 
with  the  statute.  It  is  too  late  for  the  defendants  to  com- 
plain that  the  court  received  no  evidence  on  which  to  base 
the  findings  in  the  decree  of  confirmation;  and  their  con- 
tention that  the  decree  of  confirmation  is  void,  and  that  the 
court  had  no  jurisdiction  to  make  it,  is  without  merit.  The 
order  of  sale  directed  that  the  proceeds  be  brought  into  court 
to  abide  the  further  order  of  the  court.  There  was  no  in- 
consistency between  this  and  the  provisions  of  the  original  de- 
cree providing  specifically  how  the  proceeds  should  be  applied. 

There  are  no  equities  which  entitled  defendants  to  have  the 
sale  set  aside.  They  were  obviously  guilty  of  laches  in  wait- 
ing almost  three  years  after  the  sale  and  confirmation  before 
seeking  relief.  Under  the  provision  of  the  decree  of  confirma- 
tion they  had  six  months  in  which  to  redeem ;  and  if  they  had 
been  entitled  to  the  full  period  of  eighteen  months'  redemption, 
that  had  long  since  expired.  Without  offering  in  their  appli- 
cation to  redeem  from  the  indebtedness  represented  by  the 
judgment,  and  without  any  suggestion  of  a  defense  to  the  ac- 
tion, they  rely  apparently  on  their  right  to  speculate  upon  the 
advancing  value  of  the  property,  while  permitting  the  judg- 
ment and  sale  to  stand  without  objection  until  long  after  their 
rights  of  redemption  would  have  expired  if  the  judgment  had 
been  properly  entered. 

The  order  denying  the  motion  is  affirmed. 
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No.  21,838. 

The  State  of  Kansas,  ex  rel.  S.  M.  Brewster,  as  Attorney- 
general,  etc..  Plaintiff,  v.  Carey  J.  Wilson,  as  Superintend- 
ent of  Insurance  of  the  State  of  Kansas,  et  al.,  Defendants. 

SYU*ABU8  BY  THE  COURT. 

Insurance  Companies  —  State  Tax  upon  Premiwms  Received  —  Proper 
Method  of  Computation.  The  annual  state  tax  of  two  per  cent  upon 
all  premiunui  received  by  foreign  insurance  companies  on  account  of 
their  yearly  business  in  this  state,  imposed  by  sections  5177,  5467  and 
5468  of  the  General  Statutes  of  1915,  should  be  computed  upon  the 
total  amount  of  premiums  collected,  retained  and  devoted  to  the  busi- 
ness of  the  insurance  companies,  but  any  surphis  of  premiums  not  so 
used,  but  returned  to  the  policyholders  or  credited  to  t^em  as  abate- 
ments or  dividends,  should  be  excluded  fi:om  t^e  computation. 

Original  proceeding  in  mandamus.  Opinion  filed  April  6, 
1918.    Writ  denied. 

S.  M.  Brewster,  attorney-general,  John  L.  Hunt,  and  S.  N. 
Hawkes,  assistant  attorneys-general,  for  the  plaintiff. 

Robert  Stone,  George  T.  McDermott,  and  H.  O.  Caster,  all  of 
Topeka,  for  the  defendant;  John  Barnes,  of  Milwaukee,  Wis., 
F.  G.  Dunham,  WiUiam  J.  Tvlly,  both  of  New  York,  N.  Y.,  and 
WiUiam  C.  Craige,  of  Philadelphia,  Pa.,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  is  an  cmginal  action  to  secure  an  author- 
itative interpretation  of  a  statute  relating  to  the  taxation  of 
insurance  companies*  It  takes  the  form  of  mandamus  to  re- 
quire the  superintendent  of  insurance  to  pay  into  the  state 
treasury  certain  moneys  exacted  by  him  from  the  defendant 
insurance  companies,  over  their  protest,  pursuant  to  a  debat- 
able construction  of  section  5467  of  the  General  Statutes  of 
1915,  which  reads : 

"Every  insurance,  guaranty  and  accident  con^Mmy  or  association  not 
organized  under  the  laws  of  this  state  shall,  as  hereinafter  provided,  an- 
nually pay  a  state  tax  upon  all  premiums  received,  whedier  in  cadi  or 
in  notes,  in  this  state,  or  on  account  of  business  done  in  this  state,  for 
insurance  of  life,  property  or  interests  in  this  state,  or  guaranty  com- 
panies, at  the  rate  of  two  per  cent  per  annum,  which  amount  of  tax  shall 
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be  assessed  by  the  superintendent  of  the  insurance  department,  as  here- 
inafter provided." 

Other  related  provisions  of  statute  read : 

"Every  such  company  or  association  shall,  on  or  before  the  16th  day  of 
January  in  each  year,  make  a  return,  verified  by  the  affidavit  of  its  pres- 
ident and  secretary  or  other  chief  officers,  to  the  superintendent  of  the 
insurance  department,  stating  the  amount  of  all  premiums  received  by 
said  company,  whether  in  cash  or  notes,  in  t^is  state,  during  the  year 
ending  on  the  31st  day  of  December  next  preceding.  Upon  receipt  of 
such  returns  the  superintendent  of  the  insurance  department  shall  verify 
the  same,  and  assess  the  taxes  upon  the  various  companies  on  the  basis 
and  at  the  rate  provided  for  in  section  1  of  this  act,  and  proceed  to  col- 
lect the  same  from  the  insurance  companies  and  cover  the  same  into  the 
state  treasury."     (Gen.  Stat.  1915,  §  5468.) 

''  .  .  .  All  insurance  .companies,  partnerships  and  associations  or- 
ganized under  any  foreign  government  engaged  in  the  transaction  of  the 
business  of  insurance  in  this  state,  as  provided  for  in  this  act,  shall  an- 
nually, on  or  before  the  first  day  of  March  in  each  year,  pay  to  the  super- 
intendent of  insurance  ty^o  per  cent  on  all  premiums  received  in  cash  or 
otherwise  by  their  attorneys  or  agents  in  this  state  during  the  year  end- 
ing on  the  preceding  thirty-first  day  of  December,  which  sum  shall  be 
paid,  in  addition  to  its  other  license  fees,  into  the  state  treasury  for  the 
insurance  fund.    .»  .    ."     (Gen.  Stat.  1915,  §5177.) 

In  his  answer  and  return  to  the  alternative  writ,  the  super- 
intendent of  insurance  says  he  merely  awaits  the  court's  direc- 
tion and  protection  in  the  discharge  o^  his  duty.  The  real  de- 
fense is  made  by  the  insurance  companies.  Their!  several  an- 
swers only  differ  in  details ;  their  main  contentions  are  alike. 
They  say  they  have  no  quarrel  with  the  statute,  and  that  pursu- 
ant to  its  terms  they  pay  to  the  state  many  thousands  of  dol- 
lars annually;  but  they  claim  that  the  computation  of  the  pre- 
cise sums  due  from  them  is  made  incorrectly.  In  substance, 
each  company  says  it  pays  the  two  per  cent  tax  willingly  upon 
the  net  annual  premiums  exacted  from  its  policyholders  which 
are  retained  and  used  by  the  company,  but  each  protests  against 
the  payment  of  the  tax  upon  the  surplus  of  the  premiums 
which  it  returns  to  the  policyholders  when  it  develops  at  the 
close  of  the  year's  business  that  a  surplus  or  overcharge  of 
premiums  has  been  collected  which  is  not  necessary  to  the 
financial  demands  of  the  company.  One  of  the  defendants  il- 
lustrates the  point  thus :  To  insure  its  solvency  its  financial 
policy  has  three  main  factors  of  safety.  First,  it  assumes  that 
48— Kan.— 1778 
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its  death  losses  will  be  higher  than  the  mortality  tables  of 
human  experience  commonly  disclose ;  second,  it  assumes  that 
its  expense  of  administration,  taxation,  etc.,  will  be  higher 
than  past  experience  would  suggest;  and  third,  that  its  in- 
come from  assets,  capital,  reserves,  and  the  like,  will  be  less 
than  past  experience  would  suggest.  On  this  broad  leeway  of 
assumptions,  sometimes  called  "the  loading,"  it  fixes  the  pre- 
miums to  be  exacted  from  its  policyholders,  and  its  contracts 
of  insurance  so  provide.  But  when  at  the  close  of  the  year's 
business  it  is  disclosed  that  these  broad  precautions  of  safety 
were  not  necessary,  that  its  business  for  the  year  has  been 
normal,  and  that  consequently  the  exaction  of  the  full  amount 
of  premiums  contracted  for  and  collected  was  not  necessary, 
it  refunds  or  abates  to  its  policyholders  a  part  of  the  pre- 
miums— such  part  as  it  can  spare  without  injury  to  its  financial 
safety.  It  is  the  state's  right  to  tax  such  returned  or  abated 
portions  of  the  premium  moneys  which  is  questioned. 

Another  of  defendants  illustrates  its  contention  by  exhibiting 
a  table  relating  to  its  account  with  one  of  its  policyholders, 
whose  stipulated  premium  was  $609  per  annum.  Each  year, 
after  the  first,  part  of  his  premium  was  returned  to  him  as  an 
abatement,  conmionly,  but  not  quite  accurately,  designated  as 
a  "dividend."    This  table  reads : 

Prem.  Amt.  Amt. 

8tipalat«d  paid  to  reported 

**Year.  impolicy.  Dividend.  companj.      subjeet  to  tax. 

1912 1609.00  None.  $609.00  $609.00 

1913 609.00  $111.70  497.30    497.30 

1914 609.00  118.40  490.60    490.60 

1915 609.00  125.10  483.90    483.90 

1916 609.00  132.00  477.00    477.00 

1917 609.00  139.10  469.90    469.90" 

The  question  in  this  case,  as  applied  to  the  policy  in  the 
table  submitted,  is  whether  the  state's  two  per  cent  tax  on 
premiums  shall  be  exacted  each  year  on  the  sum  of  $609,  the 
stipulated  premium  which  the  company  has  the  right  to  col- 
lect and  the  right  to  keep,  or  upon  that  amount  less  the  divi- 
dend or  abatement  to  the  policyholder  when,  at  the  conclu- 
sion of  the  business  of  the  year  in  which  it  was  collected,  it 
was  disclosed  that  the  company's  financial  condition  did  not 
require  its  retention? 
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With  almost  an  entire  unanimity  the  courts  which  have  had 
occasion  to  consider  this  question  have  determined  that  the 
tax  only  reaches  the  sum  retained  and  kept  for  the  company's 
business  and  does  not  apply  to  such  portion  of  the  sum  as  is 
returned  to  the  policyholder  or  abated  to  his  account.  Some 
of  the  pertinent  dicisions  are :  Mutiud  Benefit  Life  Ins.  Co.  v. 
Herald,  198  Fed.  199;  201  Fed.  918;  Connecticut  General  Life 
Ins.  Co.  V.  Eaton,  218  Fed.  188;  223  Fed.  1022;  Mutual  Bene- 
fit Life  Ins.  Co.  v.  Commonwealth,  128  Ky.  174;  N.  Y.  Life 
Ins.  Co.  V.  Chaves,  Supt.  of  Ins.,  21  N.  M.  264,  153  Pac.  303; 
Com.  of  Pa.,  Appellant,  v.  Penn.  Mut.  L.  Ins.  Co.,  252  Pa.  St. 
512 ;  Com.,  Appellant,  v.  Metropolitan  L.  Ins.  Co.,  254  Pa.  St. 
510;  New  York  Life  Insur.  Co.  v.  Styles,  59  Law  J.  Rep.  Q.  B., 
291. 

The  case  of  German  All.  Ins.  Co.  v.  Van  Cleave,  191  111.  410, 
is  to  the  same  effect,  although  it  related  only  to  the  tax  on 
fire  insurance  premiums. 

The  case  of  Metropolitan  Life  Ins.  Co.  v.  State,  (Ind.)  116 
N.  E.  579,  is  largely  at  variance  with  the  prevailing  view  of 
the  cases  cited  above.  The  court  has  examined  all  these  cases, 
but  it  would  unduly  extend  this  opinion  to  quote  from  them. 

It  is  a  prudent  policy  which  for  the  time  being  exacts  from 
the  policyholder  somewhat  more  than  the  estimated  amount 
needed  to  pay  the  proper  charges  on  an  insurance  business. 
The  inherent  uncertainties  of  any  business  commend  such 
foresight.  But  neither  the  insurance  company  nor  its  patrons 
should  be  penalized  for  so  doing;  and  moneys  received  as 
premiums  but  returned  because  not  necessary  for  premiums 
should  not  be  taxed  as  such.  True  it  is  that — 
''He  who  hopes  a  faultless  tax  to  see 
Hopes  what  ne'er  was,  nor  is,  nor  e'er  shall  be." 

But  legislatures  do  not  purposely  intend  to  impose  irrational, 
illogical,  or  unjust  burdens  of  taxation.  Statutory  language 
imposing  an  exceptional  or  irrational  burden  of  taxation 
should  be  so  clear  and  unambiguous  as  to  leave  no  room  for 
debatable  interpretations.  It  cannot  be  presumed  that  the 
legislature  intended  that  the  collection  or  noncoUecton  of  the 
premium  tax  should  be  governed  by  a  question  of  bookkeep- 
ing, nor  on  an  undue  significance  to  mere  words  of  termi- 
nology. 
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In  the  answers  of  the  defendant  insurance  companies,  the 
truth  of  which  are  admitted  by  the  pleadings,  the  moneys  upon 
which  the  right  of  taxation  is  disputed  are  variously  de- 
signated as  abatements,  dividends,  surplus,  rebates,  refunds, 
excess  of  tentative  or  experimental  premiums,  excess  of  gross 
or  estimated  premiums  over  net  or  mathematical  premiums, 
overcharge  of  premium,  difference  between  estimated  pre- 
miums and  actual  cost  of  insurance,  difference  between  level 
premium  and  adjusted  losses  and  costs  afterwards  determined. 
The  court  holds  that  such  moneys  not  actually  devoted  as 
premiums  to  the  business  of  the  insurance  company  for  the 
current  year  in  which  they  are  collected,  but  which  are  re- 
turned or  otherwise  abated  or  credited  to  the  policyholders' 
account,  are  not  subject  to  the  two  per  cent  tax  exacted  upon 
premiums  received  during  the  year  under  sections  5177  and 
5467  of  the  General  Statutes  of  1916. 

A  special  question  is  raised  concerning  the  premium  col- 
lections of  the  defendant  Metropolitan  Life  Insurance  Com- 
pany. This  company  issues  industrial  policies,  calling  for  pay- 
ments of  a  few  cents  each  week.  It  employs  agents  at  con- 
siderable expense  to  collect  these  small  items.  To  lessen  this 
expense,  its  contracts  provide  that  if  the  policyholder  will 
remit  his  payments  promptly  and  regularly  for  one  year,  an 
abatement  of  ten  per  cent  will  be  awarded  him,  that  being 
about  the  cost  of  collection.  This  situation  is  governed  by 
the  general  rule  which  we  have  considered.  If  the  full  pay- 
ments received  are  retained,  the  tax  thereon  should  be  paid; 
where  it  is  not  retained,  but  returned  or  abated  to  the  policy- 
holder's account,  the  tax  is  not  due  thereon. 

As  to  all  the  defendants,  they  should  pay  the  tax  upon  the 
total  sum  of  premiums  which  they  receive  and  retain,  but  the 
statute  does  not  require  them  to  pay  upon  the  refunded  or 
abated  surplus  or  excess  of  premiums  which  i^  not  thus  re- 
tained. 

Writ  denied. 
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No.  21,365. 

Richard  J.  Conroy,  Appellant,  v.  The  Grand  Lodge  of  the 
Brotherhood  of  Railroad  Trainmen,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Benefit  Insurance  —  Claim  First  to  be  Presented  to  Tribunal 
Designated  by  Association,  It  is  competent  for  a  mutual  benefit  asso- 
ciation to  require  that  claims  against  it  upon  its  certificates  shall  be 
submitted  in  the  first  instance  to  a  tribunal  designated  by  it,  and  that 
the  remedy  so  provided  shall  be  exhausted  before  recourse  is  had  to 
the  courts. 

2.  SAMB'^Nonpayment  of  Diies — Forfeiture — Custom,  In  order  for  a 
member  of  a  mutual  benefit  association  who,  according  to  the  terms  of 
his  certificate,  has  lost  his  rights  thereunder  by  a  failure  to  make  a  pay- 
ment of  dues  at  the  time  specified,  to  avoid  such  forfeiture  by  reason  of 
a  reliance  upon  an  established  practice  of  accepting  delinquent  pay- 
ments within  a  definite  period  after  the  default,  he  must  show  an  offer 
to  make  payment  within  the  limit  as  so  extended. 

3.  Same — Rule  Not  Changed  by  Entry  of  Record  of  Forfeiture  or  Ex- 
pulsion.  Where,  notwithstanding  a  written  rule  that  a  loss  of  member-  ^ 
ship  in  a  mutual  benefit  association  results  automatically  from  the 
failure  to  pay  dues  before  the  first  of  the  month,  a  practice  has  been 
established  of  accepting  them  if  offered  before  the  sixth,  the  entry  on 
the  records  that  the  expulsion  of  a  member  has  resulted  from  his 
failure  to  make  payment,  followed  by  a  notice  given  him  to  that  effect 
between  the  second  and  the  fifth,  does  not  excuse  an  omission  on  his 
part  to  offer  the  money  before  the  sixth,  if  he  is  to  rely  ui>on  the 
extension  of  time  growing  out  of  the  practice. 

4.  Same — Nonpayment  of  Dv^s — Expulsion — No  Waiver  by  Reason  of 
Clerical  Error  in  Notice.  Where  the  expulsion  of  a  member  of  a  mu- 
tual benefit  association  has  resulted  from  his  failure  to  pay  his  Decem- 
ber dues  within  the  prescribed  time,  and  proper  entries  of  the  fact  have 
been  made  upon  the  records,  the  association  is  not  precluded  from 
relying  upon  such  expulsion  as  a  defense  to  a  claim  made  by  him,  by 
the  unintentional  error  of  a  general  officer  in  referring  to  the  expul- 
sion as  haviog  taken  place  in  October,  in  a  letter  denying  liability  on 
account  thereof. 

Appeal  from  Crawford  district  court ;  Andrew  J.  Curran, 
judge.    Opinion  filed  April  6, 1918.    Afiirmed. 

John  P.  Curran,  C.  S.  Denison,  and  John  L.  Kirkpatrick,  all 
of  Pittsburg,  for  the  appellant. 
B.  S.  Gaitskill,  of  Girard,  for  the  appellee. 
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Conroy  v.  Railroad  Trainmen. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Richard  J.  Conroy  brought  an  action  against 
the  Grand  Lodge  of  the  Brotherhood  of  Railroad  Trainmen, 
alleging  that  on  January  24,  1916,  while  a  member  of  that  or- 
ganization, he  received  an  injury  which  entitled  him  to  the 
payment  of  $1,500,  according  to  the  terms  of  a  beneficiary 
certificate  held  by  him.  A  trial  was  had  without  a  jury.  Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  appeals. 

No  special  findings  were  made  or  asked.  The  language  of 
the  judgment  shows  that  special  reliance  was  placed  upon  the 
fact  that  the  claim  was  based  upon  injuries  of  a  character  that 
made  the  defendant's  obligation  qualified  rather  than  absolute, 
but,  because  of  the  general  finding  against  the  plaintiff,  any 
conflicts  in  the  evidence  must  be  resolved  in  favor  of  the  de- 
fendant.   There  is  little  controversy,  however,  over  the  facts. 

The  rights  of  the  holder  of  a  certificate  issued  by  the  de- 
fendant are  defined  by  its  constitution.  It  provides  that  upon 
proof  being  furnished  thkt  a  member  has  received  an  injury 
of  a  certain  kind,  described  as  constituting  total  and  perma- 
nent disability,  such  as  the  loss  of  a  hand  or  foot,  or  of  both 
eyes,  he  shall  be  paid  the  amount  named  in  his  certificate.  Such 
an  injury  as  that  suffered  by  the  plaintiff,  however,  is  provided 
for  in  what  is  designated  as  section  70,  reading  as  follows : 

''All  claims  for  disability  not  coming  within  the  provision  of  Section 
68  shall  be  held  to  be  addressed  to  the  systematic  benevolence  of  the 
Brotherhood,  and  shall  in  no  case  be  made  the  basis  of  any  legal  liabil- 
ity on  the  part  of  the  Brotherhood.  Every  such  claim  shall  be  referred 
to  the  Beneficiary  Board,  composed  of  the  President,  Assistant  to  the 
President  and  General  Secretary  and  Treasurer,  who  shall  prescribe 
the  character  and  decide  as  to  the  sufficiency  of  the  proofs  to  be  f umislied 
by  the  claimant,  and  if  approved  by  said  Board,  the  claimant  shall  be 
paid  an  amount  equal  to  the  full  amount  of  the  certificate  held  by  him, 
and  such  payment  shall  be  considered  a  surrender  and  cancellation  of 
such  certificate,  provided  that  the  approval  of  said  Board  shall  be  re- 
quired as  a  condition  precedent  to  the  right  of  any  such  claimant  to 
benefits  hereunder  and  it  is  agreed  that  this  section  may  be  pleaded  in 
bar  of  any  suit  or  action  at  law,  or  in  equity,  which  may  be  commenced 
in  any  court  to  enforce  the  payment  of  any  such  claims.  No  appeal 
shall  be  allowed  from  the  action  of  said  Board  in  any  case;  but  the 
General  Secretary  and  Treasurer  shall  report  all  disapproved  claims 
made  under  this  section  to  the  Board  of  Insurance  at  its  next  annua) 
meeting  for  such  disposition  as  such  Board  of  Insurance  shall  deem  just 
and  proper."  Digitized  by  GoOgle 


Vol.  102. JANUARY  TERM,  1918. 759 

Conroy  V.  Railroad  Trainmen. 

The  constitution  also  contains  these  provisions,  which  may 
have  some  bearing  on  the  case : 

''All  right  of  action  upon  beneficiary  certificates  shall  be  absolutely 
barred,  unless  proofs  of  death  or  total  and  permanent  disability  shall 
be  forwarded  to  General  Secretary  and  Treasurer,  as  hereinafter  required, 
within  six  months  after  such  death  or  disability  occurs. 

"A  member  desiring  to  present  a  claim  under  Section  70  shall  peti- 
tion his  lodge  in  writing  upon  the  form  provided  by  the  General  Secretary 
and  Treasurer;  said  form  must  be  properly  executed  by  the  claimant, 
and  a  regrular  practicing  physician  or  surgeon,  showing  the  condition 
of  the  brother  and  the  basis  of  his  claim.  If  approved  by  the  lodge,  the 
secretary  shall  forthwith  forward  them  with  notice  of  such  approval 
to  the  General  Secretary  and  Treasurer,  who  will  at  once  forward  to 
the  lodge  necessary  blanks  and  instructions  for  presenting  a  claim. 

''No  suit  or  action  at  law  or  equity  shall  ever  be  commenced  upon  any 
beneficiary  certificate  by  any  claimant  until  after  such  claimant  by  appeal 
has  exhausted  all  remedies  provided  for  in  this  Constitution,  within  the 
time  allowed  by  this  Constitution. 

"Payment  of  death  and  total  and  permanent  disability  claims  and 
claims  addressed  to  the  systematic  benevolence  of  the  Brotherhood,  shall 
be  made  from  the  proceeds  of  the  beneficiary  assessments  on  which  such 
claims  appear." 

1.  Assuming  that  the  allowance  and  payment  of  meritori- 
ous claims  under  section  70  is  obligatory,  and  not  merely  op- 
tional, it  is  clear  that  the  intention  is  to  require  the  claimant 
to  submit  his  demand,  in  the  first  instance  at  least,  to  the  tri- 
bunal there  provided.  Whether  or  not  any  part  of  the  rules 
qupted  may  be  objectionable  as  an  effort  to  oust  courts  of  their 
jurisdiction,  it  is  competent  for  the  association  to  compel  its 
members  to  exhaust  the  remedies  which  it  has  provided,  be- 
fore having  recourse  to  litigation.  (19  R.  C.  L.  1226-1228; 
Supreme  Lodge  v.  Raymond,  57  Kan.  647,  47  Pac.  533.)  The 
defendant  asseirts  that  the  plaintiff  is  precluded  from  recovery 
by  the  fact  that  he  never  presented  his  claim  as  required  by 
the  rules  quoted.  To  this  he  responds  that  on  November  6, 
1915,  his  attorneys  wrote  a  letter,  demanding  payment  of  his 
claim,  to  the  defendant's  general  secretary  and  treasurer,  who 
sent  an  answer  saying : 

"I  find  that  Mr.  Conroy  was  formerly  a  member  of  our  organization 
belonging  to  lodge  No.  41  at  Clinton,  111.,  however,  he  was  expelled  by 
that  lodge  on  October  1st,  1914,  consequently  as  he  is  no  longer  a  mem- 
ber of  the  Brotherhood,  the  Organization  would  not  be  liable  for  any  in- 
jury sustained  by  him." 
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The  plaintiff  contends  that  this  answer  excuses  his  omission 
to  comply  with  the  rules,  and  amounts  to  a  waiver  of  all  de- 
fenses excepting  that  specifically  referred  to.  The  defendant 
responds  that  the  officer  who  wrote  the  letter  had  no  authority 
to  waive  its  rights — ^that  such  is  the  law  of  Ohio,  and  that  the 
contract  by  its  terms  is  to  be  interpreted  according  to  the  laws 
of  that  state.  Out  of  the  rather  extensive  field  of  issues  thus 
presented,  we  select  for  consideration  the  one  most  closely  re- 
lated to  the  substantial  rights  of  the  parties — ^the  question 
whether  the  plaintiff  was  a  member  of  the  order  at  the  time 
of  his  injury. 

2.  Dues  were  required  to  be  paid  monthly  in  advance,  be- 
fore the  first  day  of  each  month.  The  failure  to  make  pay- 
ment within  the  time  stated  automatically  effected  an  expul- 
sion. The  plaintiff  joined  the  order  in  April,  1914.  His 
dues  for  the  following  December  were  not  paid.  A  meeting 
of  the  local  lodge  to  which  he  belonged  was  held  on  the  evening 
of  December  2,  and  at  that  time  an  entry  was  made  in  the 
record  of  the  proceedings  reading:  "Treasurer's  report  of 
expelled  members.  The  following  members  were  reported  ex- 
pelled :  R.  J.  Conroy."  -  Obviously,  the  purpose  of  this  was 
not  to  show  the  plaintiff's  expulsion  by  action  of  the  lodge,  but 
to  make  a  formal  record  of  the  fact  that  his  membership  had 
been  terminated  by  his  failure  to  pay  his  dues.  On  December 
4,  he  received  a  notice,  dated  December  2,  stating  that  he  had 
been  expelled.  On  December  14,  his  sister,  who  had  been  at- 
tending to  his  pa3rments,  sent  the  amount  of  his  December 
dues  to  the  lodge  treasurer,  but  it  was  refused.  No  applica- 
tion for  his  reinstatement  was  made.  As  already  mentioned, 
the  injury  occurred  January  24,  1915.  On  July  13,  1915,  the 
plaintiff,  according  to  his  testimony,  mailed  a  letter  to  the  gen- 
eral secretary  and  treasurer  stating  that  his  attorney  had  told 
him  he  had  not  been  expelled,  and  that  he  was  entitled  to  his 
money  for  his  disability,  and  asking  for  blanks  to  use  in  making 
out  his  claim.  The  defendant's  evidence  is  that  no  such  let- 
ter was  received.  The  only  other  correspondence  on  the  sub- 
ject was  that  already  referred  to — ^the  letter  of  November  6, 
and  its  answer. 

The  plaintiff's  failure  to  pay  his  dues  for  December,  within 
the  time  prescribed,  worked  a  forfeiture  of  his  membership. 
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according  to  the  terms  of  his  contract.  To  avoid  this  effect 
he  relies  upon  the  establishment  of  a  practice  on  the  part  of 
the  defendant  of  accepting  pajrments  after  the  expiration  of 
the  period  fixed  by  the  constitution.  The  scope  of  the  general 
rule  in  that  regard,  and  its  limitations,  are  indicated  in  the 
following  statement  of  it,  a  clause  having  especial  bearing 
upon  the  present  situation  being  here  italicised : 

"Where  a  mutual  benefit  association  has,  in  repeated  instances,  re- 
ceived from  a  member  the  payment  of  overdue  assessments,  so  as  to 
establish  a  custom  or  course  of  dealing  between  the  parties  and  lead 
the  member  to  believe  that  a  strict  observance  of  a  requirement  as  to 
the  time  of  payment  is  not  required,  it  is  held  that  the  certificate  of 
insurance  is  not  forfeited  by  failure  to  pay  an  assessment  at  the  time 
when  the  by-laws  of  the  society  or  a  stipulation  in  the  certificate  re- 
quires it  to  be  paid  provided  it  is  paid  within  the  customary  period  of 
extension  of  the  time  of  payment,  for  the  association  is  estopped  by  its 
course  of  conduct  from  claiming  a  forfeiture  according  to  the  strict  let- 
ter of  its  contract."  .  .  .  "But  to  invoke  the  doctrine  of  estoppel 
under  such  circumstances,  the  course  of  conduct  must  amount  to  an  ac- 
tual custom  and  not  consist  of  occasional  acts  of  indulgence  on  the  part 
of  the  association.  And  it  must  be  shown  that  the  delinquent  member 
had  notice  of  the  practice  and  relied  thereon."    (19  R.  C.  L.  1274,  1275.) 

There  was  evidence  that  the  collector  of  the  local  lodge  was 
in  the  habit. of  receiving  dues  after  the  time  fixed,  but  only 
within  a  definite  period.  He  testified:  "Our  pay  day  falls 
on  the  first,  but  the  dues  are  supposed  to  be  paid  before,  but  I 
always  accept  money  between  the  first  and  the  fifth,  because  I 
have  five  days  of  grace  to  send  this  money  away."  There  is 
no  evidence  of  any  practice  of  receiving  dues  after  the  5th. 
Another  witness  gave  this  testimony:  "I  worked  with  the 
financier  three  or  four  years  I  expect  and  have  taken  as  many 
as  a  dozen  or  fifteen  dues  between  the  first  and  the  fifth." 
The  plaintiff's  sister,  who  had  made  all  the  pajrments  in  his 
behalf,  testified:  "I  always  paid  the  dues  for  my  brother 
about  the  first  of  each  month.  I  never  paid  them  after  the 
second  or  third  of  the  month."  A  practice  of  the  collecting 
officer  to  accept  past-due  pa3rments  which  are  offered  before 
the  making  up  and  transmission  of  his  report  cannot  be  re- 
garded as  affecting  an  indefinite  extension  of  the  time  of  pay- 
ment. Here  no  tender  of  the  plaintiff's  December  dues  was 
made  before  the  15th.  No  practice  of  receiving  dues  at  that 
date  was  shown  to  exist,  whether  known  to  the  plaintiff  or 
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not,  arid  we  hold  that  the  belated  offer  was  not  sufficient  to 
continue  his  membership  in  force. 

3.  If  action  by  the  lodge  had  been  necessary  to  bring 
about  the  expulsion  of  the  plaintiff,  and  had  been  taken  on 
the  s^ond,  it  might  be  regarded  as  ineffective  because  con- 
trary to  the  custom  which  had  been  established.  But  no  such 
action  was  necessary  or  was  in  fact  taken.  If  the  local  officers 
had  been  offered  the  money  necessary  to  keep  the  plaintiff  in 
good  standing,  before  they  had  made  a  report — ^while  the  re- 
cord was  still  within  their  control — ^they  might  have  accepted 
it  "nunc  pro  tunc"  and  amended  the  entries  accordingly.  The 
mere  making  of  an  entry  showing  such  a  noncompliance  with 
the  rules  as  in  itself  by  the  written  law  worked  a  forfeiture, 
although  it  may  have  been  tentative  and  subject  to  recall  if 
compliance  should  be  made  within  the  period  of  grace  allowed 
by  usage,  is  not  tantamount  to  affirmative  action  attempting 
an  expulsion  in  violation  of  an  established  custom.  No  con- 
nection whatever  is  shown  between  the  notification  to  the 
plaintiff  that  he  had  been  expelled  and  the  delay  on  the  part  of 
his  sister  in  sending  the  money  for  his  December  dues. 

4.  Assuming  that  the  duties  of  the  general  secretary  and 
treasurer  were  of  a  character  to  make  the  defendant  fully 
responsible  for  his  letter  above  quoted,  and  that  its  state- 
ments are  such  as  to  cut  off  all  defenses  except  that  based 
upon  the  plaintiff's  loss  of  membership,  we  think  it  would  be 
extending  the  principle  of  waiver  too  far  to  hold  that  because 
the  letter  stated  that  the  plaintiff  had  been  expelled  on  October 
1  the  association  could  not  rely  upon  an  expulsion  which  took 
place  December  1.  The  situation  is  quite  different  from  that 
presented  in  Mayes  v.  Knights  &  Ladies  of  Security,  92  Kan. 
841,  142  Pac,  290.  There  dues  were  required  to  be  paid  be- 
fore the  last  of  each  month.  No  pajnnents  were  made  in 
June  or  July,  1909,  but  the  dues  for  June,  July,  and  August 
were  all  offered  at  once,  and  accepted.  In  the  litigation  which 
followed,  the  association  asserted  that  this  payment  was  not 
made  until  September  4,  but  the  claimant  contended,  and  the 
court  found,  that  it  was  made  on  August  31.  The  death  of 
the  member  occurred  September  8.  In  response  to  a  claim 
against  the  association,  its  president  wrote  a  letter  denying 
liability  on  grounds  which  were  thus  stated : 
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**  'The  assessment  and  dues  of  Mrs.  Mayes,  which  were  due  on  the 
first  day  of  Au^rust,  and  which  she  had  until  midnight  of  the  last  day 
of  August  to  pay,  were  not  paid  to  the  financier  of  Free  Silver  Council 
No.  198  until  September  4.  Consequently,  the  deceased  was  suspended 
for  nonpayment  of  the  August  assessment  and  dues  from  mid- 
night of  August  81  until  September  4,  1909.  .  .  .  We  are  in 
possession  of  evidence  that  can  not  be  questioned  showing  that  the 
deceased  was  seriously  ill  on  September  4,  1909.  .  .  .  Consequently, 
no  reinstatement  could  possibly  have  been  had  on  the  date  that  pay- 
ment was  made  by  the  sister  of  the  deceased,  which  was  September  4, 
1909,  owing  to  the  physical  condition  of  the  deceased  when  the  attempt 
was  made  to  reinstate  her.'"  (pp.  843,  844.) 

It  was  held  that  the  defense  was  limited  to  the  controversy 
over  the  August  dues,  the  court  saying :     ^ 

"With  the  knowledge  of  the  facts,  as  we  must  presume,  and  as  im- 
plied in  his  letter,  the  president  of  the  association  placed  its  refusal  to 
pay  the  certificate  distinctly  upon  the  alleged  failure  to  make  the 
August  payment,  without  making  any  objection  or  claim  because  the 
other  payment^  were  made  without  producing  a  health  certificate, 
thereby  apparently  adopting  the  act  of  the  financier  in  receiving  the 
June  and  July  payments. 

"When  the  demand  for  the  allowance  of  the  claim  was  made  upon 
the  association  it  could  insist  upon,  or  waive,  any  forfeiture  or  for- 
feitures claimed.  It  elected  to  rely  only  upon  the  forfeiture  claimed 
by  reason  of  the  delay  in  the  August  payment,  thereby  waiving  any 
others  it  might  have  claimed.''     (pp.  846,  846.) 

In  the  present  case  the  writer  of  the  letter  testified  that 
the  word  October  was  used  in  place  of  December  through  a 
mere  clerical  error,  the  records  showing  the  latter  date.  The 
plaintiff  knew  that  his  expulsion  was  for  the  nonpayment  of 
dues;  that  he  had  paid  his  October  dues,  and  had  not  paid 
those  for  December;  the  records  of  his  lodge  showed  the 
grounds  of  his  expulsion,  and  doubtless  the  notice  sent  him 
did  also,  although  it  was  not  produced  in  evidence.  The  de- 
fendant's secretary  did  not  elect  to  rely  upon  the  effect  of  one 
of  several  delayed  payments.  There  was  no  controversy  or 
question  with  respect  to  any  dues  other  than  those  for  De- 
cember. The  mere  unintentional  error  in  indicating  the  month 
of  the  plaintiff's  default  is  not  a  just  basis  for  imposing  upon 
the  defendant  a  liability  to  one  who  had  ceased  to  be  a  member 
of  the  order. 

The  judgment  is  affirmed. 
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No.  21,377. 

Clyde  E.  Knight,  AppeUee,  v.  Feed  J.  Cossitt,  AppelUmt,  et  aL 

SYLLABUS  BY  THE  COURT. 

Automobile — Operated  by  One  Partner-^Injury  to  Third  Party — LiabUr 
ity  of  Other  Partner,  On  the  trial  of  an  action  for  damages  caused  by 
a  collision  between  automobiles,  the  evidence  introduced  proved  that  a 
father  and  his  23-year-old  son,  with  the  wife  of  the  father,  lived  to- 
gether as  one  family,  and  that  the  father  and  son  jointly  owned  an 
automobile  which  was  used  for  family  purposes,  and,  when  so  used, 
was  ordinarily  driven  by  the  son.  The  evidence  also  proved  that  the 
son  used  the  automobile  in  his  private  business;  that  in  the  absence 
of  the  father,  and  without  his  knowledge,  the  son  took  the  automobile 
to  mal^e  a  trip  of  his  own;  that  the  mother  got  into  the  automobile  to 
ride  with  him;  and  that  an  accident  then  occurred,  which  resulted  in  an 
injury  to  the  party  bringing  the  action.  Held,  that  the  evidence  was 
not  sufficient  to  establish  the  relation  of  master  and  servant  between 
the  father  and  the  son. 

Appeal  from  Sedgwick  district  court,  division  No.  2.  Thorn- 
ton W.  Sargent,  judge.  Opinion  filed  April  6,  1918.  Re- 
versed. ' 

David  Smyth,  and  J.  W.  Smyth,  both  of  Wichita,  for  the  ap- 
pellant. 

P.  D.  Gardiner,  H.  C.  Castor,  Kos  Harris,  and  V.  Harris,  all 
of  Wichita,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  The  defendant  appeals  from  a  judgment 
against  him  in  favor  of  the  plaintiff,  for  damages  sustained  by 
the  plaintiff  in  an  automobile  collision.  The  vital  question  pre- 
sented is  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
in  favor  of  the  plaintiff.  Fred  J.  Cossitt,  with  hia  wife,  Car- 
rie C.  Cossitt,  and  his  son,  Bruce  Cossitt,  who  was  28  years  old, 
lived  together  as  a  family.  Fred  J.  Cossitt  and  Bruce  Cossitt 
together  owned  an  automobile.  The  automobile  was  used  for 
family  purposes,  and  was  also  used  by  Bruce  Cossitt  in  his 
business  of  delivering  newspapers  in  the  city  of  Wichita. 
When  used  for  family  purposes,  the  automobile  was  ordinarily 
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driven  by  Bruce  Cossitt,  but  it  was  sometimes  driven  by  Fred 
J.  Cossitt. 

On  October  14, 1915,  Bruce  Cossitt  started  with  the  car  to  go 
to  the  post  office  to  get  some  mail  which  he  was  expecting.  His 
mother  went  out  and  got  into  the  car  to  ride  down  town.  On 
the  way  down  town  the  accident  occurred  for  which  this  action 
was  brought.  Fred  J.  Cossitt  was  out  of  the  city  at  the  time 
of  the  accident  and  did  not  learn  anything  about  it  until  after 
his  return.  He  knew  nothing  about  the  use  of  the  car  on  that 
occasion. 

If  Fred  J.  Cossitt  is  liable  to  the  plaintiff,  it  is  because  Bruce 
Cossitt  was,  at  the  time  of  the  accident,  the  servant  of  Fred  J. 
Cossitt.  In  Halverson  v.  Blosser,  101  Kan.  683,  168  Pac.  863, 
this  court  said : 

"An  owner  of  an  automobile  is  not  liable  for  injuries  caused  in  its 
operation  by  others,  unless  such  others  were  servants  or  agents  of  the 
owner  and  acting  in  furtherance  of  his  business/'     (Syl.  If  1.) 

(See,  also.  Notes  found  in  41  L.  R.  A.,  n.  s.,775;  50  L.  R.  A., 
n.  s.,  59;  L.  R.  A.  1916F,  223.) 

Joint  ownership  of  the  automobile  did  not  make  Bruce  Cos- 
sitt the  servant  or  agent  of  his  father. 

"Where  one  of  two  partners  or  joint  owners  of  an  automobile  was  us- 
ing it  on  a  pleasure  trip  of  his  own,  and  not  on  behalf  of  or  within  the 
reasonable  scope  of  any  partnership  business,  the  other  owner  is  not  li- 
able for  damages  sustained  in  a  collision  through  the  negligent  driving 
of  his  coowner/'    (Hamilton  v.  VioTie,  90  Wash.  618,  syl.  H 1.) 

A  note  on  the  liability  arising  out  of  the  joint  ownership  of 
automobiles  is  found  in  L.  R.  A.  1916E,  page  1301.  Bruce 
Cossitt  had  the  right  to  use  the  automobile  without  his  father's 
consent.  When  Bruce  Cossitt  was  using  the  automobije  in  his 
own  business,  he  waia  not  the  servant  of  his  father.  The  evi- 
dence and  the  eighth  finding  of  the  jury  show  that  Bruce  Cos- 
sitt was  using  the  automobile  for  his  own  purposes  when  the 
accident  occurred.  He  started  to  town  on  his  own  business ; 
not  for  the  pleasure  or  convenience  of  his  mother;  she  went 
with  him.  The  only  evidence  to  show  that  the  relation  of 
master  and  servant  existed  was  that  which  proved  that  the 
mother  got  into  the  car  to  ride  down  town  with  Bruce  Cossitt. 
That  evidence  was  not  sufficient  to  establish  that  fact.  Bru?e 
Cossitt's  part  ownership  of  the  car  gave  him  the  right  to  use 
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it  as  he  saw  fit;  he  could  take  his  mother  in  the  car  with  him, 
and  not  thereby  become  the  servant  of  his  father.  It  was, 
therefore,  necessary  for  the  plaintiff  to  do  more  than  prove  the 
family  relation  existing  between  Bruce  Cossitt  and  his  father 
and  mother,  and  to  do  more  than  prove  that  the  mother  was 
riding  with  Bruce  Cossitt  at  the  time  of  the  accident. 

There  was  no  evidence  to  establish  the  relation  of  master 
and  servant,  and,  therefore,  there  was  not  sufficient  evidence  to 
sustain  the  verdict. 

The  judgment  is  reversed,  and  judgment  is  rendered  in  favor 
of  the  defendant. 


No.  21,385. 

Thomas  Breen  et  ^al..  Appellees,  v.  Margaret  Breen, 

Appellant. 

•         SYLLABUS  BY  THE  COURT. 

Homestead — Occupied  by  Widow  Alone-r-Not  Subject  to  Partition,  A 
homestead  occupied  by  a  childless  testator  and  his  wife  at  the  time 
of  his  death,  and  thereafter  occupied  by  the  widow,  who  elects  to 
take  under  the  law  rather  than  under  the  will,  cannot  be  partitioned 
without  her  consent  at  the  suit  of  collateral  heirs  who  were  never 
members  of  the  testator's  family. 

Appeal  from  Clay  district  court;  Fred  R.  Smith,  judge. 
Opinion  filed  April  6,  1918.    Reversed. 

W.  S.  Roark,  of  Junction  City,  C.  Vincent  Jones,  of  Clay 
Center,  Lee  Monroe,  James  A.  McClure,  and  C.  M.  Monroe, 
all  of  Topeka,  for  the  appellant. 

F.  L.  Williams,  WUlaim  M.  Beall,  both  of  Clay  Center,  and 
James  L.  Hogin,  of  Kansas  City,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  is  an  appeal  from  the  judgment  of 
the  trial  court  sustaining  a  demurrer  to  the  defendant's  an- 
swer and  cross  petition.  The  litigation  arose  over  the  estate  of 
Thomas  Breen,  deceased,  and  two  appeals  have  already  been 
taken  to  this  court  upon  certain  phases  of  the  contest.  {Breen 
V.  Davies,  94  Kan.  474,  146  Pac.  1147;  Breen  v..  Davies,  99 
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Kan.  110,  160  Pac.  997.)  The  present  action  was  brought 
by  the  devisees  of  the  deceased  against  his  widow,  Margaret 
Breen,  to  recover  their  share  of  the  estate  of  the  decedent 
and  to  have  it  partitioned  among  the  heirs.  One-half  of  all 
the  real  estate  of  the  deceased  was  devised  to  plaintiffs,  who 
are  the  two  brothers,  a  sister,  a  nephew,  a  niece,  and  a  cousin 
of  the  deceased,  and  all  of  them  residents  and  citizens  of 
Ireland,  and  the  other  half  was  given  to  his  wife,  the  de- 
fendant. Part  of  the  land  in  controversy  was  a  tract  of 
about  seventy  acres  which  was  the  homestead  of  the  deceased 
and  his  wife,  who  had  no  children,  and  it  is  still  occupied  by 
his  widow.  The  defendant  concedes  the  plaintiffs'  interiest 
in  and  right  to  a  partition  of  all  of  the  land  involved  except 
the  homestead,  and  contends  that  as  she  had  continuously 
occupied  it  since  her  husband's  death  and  has  no  intention  to 
abandon  it  or  live  elsewhere  it  remains  a  homestead  and  is 
not  subject  to  partition.  Defendant  also  alleged  that  she  had 
duly  elected  in  the  probate  court  to  take  under  the  law  and  not 
under  the  will,  and  that  she  had  never  consented  to  any  at- 
tempt on  the  part  of  the  deceased  to  divest  himself  or  her 
of  the  homestead  right  in  this  particular  property.  When  the 
trial  court  sustained  the  demurrer  to  defendant's  cross  peti- 
tion and  held  the  homestead  to  be  subject  to  partition  defendant 
elected  to  stand  upon  her  cross  petition,  and  the  court  gave 
judgment  awarding  the  plaintiffs  their  respective  shares 
and  directing  a  partition  of  all  the  lands  of  the  estate. 

The  only  question  involved  in  this  appeal  is :  May  a  home- 
stead occupied  by  a  childless  testator  and  his  wife  at  the  time 
of  his  death,  and  thereafter  occupied  by  his  widow,  who  elects 
to  take  under  the  law  rather  than  under  the  will,  be  parti- 
tioned at  the  suit  of  collateral  heirs  who  were  never  members 
of  .the  testator's  family?  We  must  look  to  the  constitution 
and  the  statutes  for  an  answer  to  the  question.  Under  the 
constitution  the  homestead  is  a  grant  to  the  family,  and 
within  the  meaning  of  the  grant  the  surviving  spouse,  al- 
though without  children,  is  to  be  regarded  as  the  family  of 
the  deceased  owner  and  entitled  to  hold  the  homestead  exempt 
from  forced  sale  under  any  process  of  law.  The  grant  has 
been  enlarged  to  some  extent  by  the  statute  of  descents  and 
distributions,  which  provides  that  the  homestead  which  con- 
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tinues  to  be  occupied  by  the  family  after  the  death  of  the 
owner  shall  be  wholly  exempt  from  distribution  under  any  of 
the  laws  of  the  state,  as  well  as  from  the  debts  of  the  in- 
testate, and  shall  also  be  the  absolute  property  of  the  widow 
and  children.  (Gen.  Stat.  1915,  §  3825.)  It  has  ahready  been 
determined  that  the  homestead  privilege  is  not  terminated 
by  the  death  of  the  owner,  but  persists  in  favor  of  the  family, 
even  though  it  may  consist  of  but  a  single  person,  and  that 
the  surviving  wife,  although  the  sole  occupant,  is  entitled  to 
the  shelter  of  the  home  and  benefit  of  the  exemption  as  fully 
as  it  was  enjoyed  by  her  husband  and  herself  before  his  death. 
(Cross  V.  Benson,  68  Kan.  495,  75  Pac.  558;  Weaver  v.  Bank, 
76  Kan.  540,  94  Pac.  273;  Sawin  v.  Osbom,  87  Kan.  828,  126 
Pac.  1074.) 

The  statute  of  wills  provides  that  "any  married  person 
having  no  children  may  devise  one-half  of  his  or  her  prop- 
erty to  other  persons  than  the  husband  or  wife."  (Gen. 
Stat.  1915,  §  11791.)  But  the  widow  of  the  testator,  hav- 
ing  elected  to  take  under  the  law  and  not  under  the  will, 
is  entitled  to  all  the  privileges  accorded  by  the  statute 
of  descents  and  distributions,  the  same  as  if  her  husband 
had  died  intestate.  (Gen.  Stat.  1915,  §11798.)  By  that 
statute,  the  family  of  the  deceased  owner — ^the  widow  and 
children,  and  if  no  children  then  the  widow — occupying  the 
homestead  is  entitled  to  hold  it  absolutely  free  from  distri- 
bution under  any  of  the  laws  of  the  state.  Plaintiffs  contend 
that  the  constitutional  exemption  applies  only  while  the  owner 
is  living;  that  the  devolution  of  title  is  a  matter  of  statutory 
regulation;  and  that  upon  the  death  of  the  owner,  leaving  a 
will,  the  rights  of  the  family  are  to  be  determined  by  the  stat- 
ute of  wills.  It  is  true  that  the  transfer  of  title  and  the  dis- 
tribution of  the  estate  of  a  deceased  person  are  controlled  by 
the  statute,  and  not  by  the  constitutional  guaranty  of  exemp- 
tion, but  it  has  been  expressly  held  that  the  constitutional 
exemption  does  not  end  with  the  death  of  the  owner,  but  con- 
tinues as  long  as  the  family  occupies  it  as  a  residence.  To 
sustain  plaintiffs'  contention  as  to  the  duration  of  the  home- 
stead right,  it  has  been  said  that  it  would  be  "to  engraft  upon 
the  words  of  the  constitution,  'shall  be  exempted  from  forced 
sale  under  any  process  of  law,'  the  alien  phrase  'during  the 
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lifetime  of  the  owner  whose  family  occupies  it.'  The  con- 
stitution itself  forbears  to  express  any  such  limitation.  Such 
an  interpretation  can  scarcely  be  made  in  a  document  which 
enumerates  its  own  exceptions  and  prescribes  its  own  limita- 
tions, and  mueh  less  should  it  be  undertaken  when  the  result 
would  be  to  abridge  the  scope  and  curtail  the  benignant 
power  of  a  remedial  charter."  (Cross  v.  Benson,  supra,  p.  503.) 
The  constitutional  guaranty  does  not  undertake  to  control 
the  transmission  of  title  to  property,  neither  is  it  restricted 
by  the  statutes  regulating  the  transfer  of  title,  for  to  whom- 
soever the  title  of  the  property  may  go,  and  whether  it  goes 
by  descent  or  by  will,  the  homestead  right  continues  as  long 
as  the  family  occupies  the  home  as  a  residence.  The  con- 
tention that  the  owner  having  disposed  of  his  property  by 
will  the  homestead  right  ends  as  to  the  property  devised  to 
the  plaintiff,  and  that  the  rule  limiting  the  distribution  of 
homesteads  prescribed  in  the  statute  of  descents  and  dis- 
tribution does  not  apply,  cannot  be  upheld,  since  the  statute 
of  wills  itself  provides  that  if  the  widow  elects  to  take  under 
the  law  her  rights  will  be  the  same  as  if  her  husband  had 
died  intestate.  The  widow  having  availed  herself  of  this 
privilege  and  taken  under  the  law,  we  must  look  to  the  stat- 
ute of  descents  and  distributions  to  ascertain  her  rights  as 
against  the  claims  of  the  plaintiffs.  That  statute,  as  we  have 
seen,  reaffirms  and  extends  the  exemption  given  by  the  con- 
stitution. But  for  that  statute  the  homestead  guaranty  would 
have  remained  indefinitely  in  the  family  of  the  owner  oc- 
cupying the  house,  wholly  exempt  from  debts  and  from  dis- 
tribution. If  authority  exists  for  terminating  the  homestead 
right  and  for  distribution  of  the  homestead  property,  it  must 
be  found  in  the  statute.  It  is  provided,  as  we  have  seen, 
that  the  homestead  shall  be  exempt  from  the  payment  of  debts 
and  from  distribution  during  its  occupancy  by  the  widow  and 
children.  The  design  of  the  law  is  that  the  homestead  en- 
tire is  to  be  enjoyed  by  the  widow  and  children  constituting 
the  family,  and  if  the  owner  left  no  children,  the  widow  is 
to  continue  in  its  enjoyment,  and  if  children  were  left  and  no 
widow,  the  children  are  entitled  to  it.  (Gen.  Stat.  1915, 
§  3827.)  The  conditions  upon  which  a  division  or  distribution 
of  the  homestead  may  be  made  have  been  expressly  enumer- 
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ated  by  the  legislature,  and  those  are :  if  the  widow  marries 
again,  or  the  children  of  the  family  arrive  at  the  age  of  ma- 
jority; and,  of  course,  it  may  be  ended  by  abandonment. 
(Gen.  Stat.  1915,  §3828.)  If  the  widow  is  the  only  con- 
stituent of  the  family,  as  in  this  case,  there  can  be  no  distri- 
bution without  consent,  unless  the  widow  ends  the  family 
relation  by  another  marriage.  The  court  went  to  the  limit 
in  Towle  v.  Towle,  81  Kan.  675,  107  Pac.  228;  in  holding  that 
the  homestead  of  the  widow  might  be  partitioned  when  all 
of  the  children  reached  majority.  This  holding  was  based 
upon  the  theory  that  the  homestead  privilege  given  by  the 
constitution  was  one  extended  to  the  family  of  the  intestate, 
and  was  intended  as  much  for  the  benefit  of  the  children  who 
constituted  a  part  of  the  family  as  it  was  for  the  widow,  and 
that,  therefore,  the  homestead  might  be  divided  among  them 
when  the  youngest  child  arrived  at  the  age  of  majority.  The 
logic  of  the  case  is  that  the  legislature,  looking  to  the  wel- 
fare of  the  children  as  well  as  the  widow,  provided  for  a  divi- 
sion of  the  property  among  the  members  of  the  family.  Those 
who  are  outside  of  the  family  do  not  come  within  the  terms 
of  the  statute  authorizing  distribution  and  have  no  right  to 
claim  the  privileges  and  benefits  conferred  upon  members  of 
the  family.  The  plaintiffs,  who  are  collateral  heirs,  have 
never  lived  in  the  home  of  the  owner,  and,  indeed,  they  have 
never  been  citizens  or  residents  of  this  country.  The  home- 
stead right  should  not  be  disturbed,  nor  should  there  be  any  in- 
terference with  its  enjoyment  through  a  division  or  distribu- 
tion, unless  it  is  expressly  provided  by  statute.  Authority  has 
been  granted  to  divide  the  homestead  among  members  of  the 
family,  but  nothing  in  the  law  suggests  that  strangers  to  the 
family  circle  can  break  up  the  home  and  obtain  a  division 
of  the  property  so  long  as  its  homestead  character  is  pre- 
served and  it  is  occupied  by  the  family  of  the  deceased  as  a 
home.  In  this  case  the  widow  constitutes  the  entire  family  of 
the  owner,  she  has  never  married,  nor  has  she  done  an3rthing 
to  divest  her  of  the  homestead  privilege.  As  was  said  in 
Voelz  and  vrife  v.  Voelz  and  others,  88  Wis.  461, 

"Our  laws  have  thrown  around  the  homestead  every  necessary  pro- 
tection for  the  humane  and  beneficent  use  for  which  it  was  designed, 
and  no  such  exception  by  which  the  widow  could  be  divested  of  it  is 
found  in  the  statute.     It  would  require  positive  legislation  to  subject 
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the  widow's  homestead  to  the  uncertain  tenure  of  the  capricious  action 
of  the  heirs,  whenever  they  might  wish  to  have  a  partition  or  sale  of  the 
lands  of  the  estate.  There  is  not  only  no  such  provision,  but,  as  we 
have  seen,  the  statutes  and  the  nature  of  the  homestead  right  preclude 
any  such  interference  with  it."  (p.  464.) 

(See,  also,  Keyes  v.  Hill,  30  Vt.  759.) 

It  must  be  held  that  a  homestead  occupied  by  a  childless 
testator  and  his  wife  at  the  time  of  his  death,  and  thereafter 
occupied  by  his  widow,  who  elects  to  take  under  the  law 
rather  than  under  the  will,  cannot  be  partitioned  without  con- 
sent, at  the  suit  of  collateral  heirs  who  were  never  members 
of  the  testator's  family. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  in  favor  of  the  defendant. 


No.  21,407. 

Bert  Rucker,  Appellant,  v.  C.  W.  Allendorph  and  Martha 
S.  Allendorph,  Appellees,  et  al. 

SYLLABUS  BY  THE  COURT. 

Tort-feasors — Contribution  Between  Joint  Tort-feasors.  A  person  who 
voluntarily  commits  an  actionable  wrong,  either  at  the  instigation  of 
others  or  by  acting  jointly  with  them,  for  which  wrong  a  judgment 
is  afterward  rendered  against  him,  cannot  recover  from  those  who  in- 
duced him  to  commit  the  wrong,  or  with  whom  he  acted  in  its  com- 
mission, any  loss  or  damage  sustained  by  him  by  reason  of  the  ren- 
dition of  the  judgment. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.     Opinion  filed  April  6,  1918.    Affirmed. 

Joseph  M.  Stark,  Joseph  G.  Waters,  and  John  C.  Waters,  all 
of  Topeka,  for  the  appellant. 

Lee  Monroe,  James  A.  McClure,  and  C.  M.  Monroe,  all  of  To- 
peka, for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiff  appeals  from  a  judgment  ren- 
dered against  him  on  the  pleadings.  These  consisted  of  the 
plaintiff's  petition,  the  defendants'  answer,  and  the  plaintiff's 
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reply.    The  material  facts  established  by  the  pleadings  are 
substantially  as  follows : 

For  some  years  the  defendants  had  been  engaged  in  fraudu- 
lent real-estate  transactions.  These  transactions  consisted  of 
tlje  execution  and  delivery  of  purported  warranty  deeds  pre- 
tending to  convey  the  title  to  the  real  property  therein  de- 
scribed, and  of  delivering  with  such  deeds  spurious  and  forged 
abstracts  of  the  title.  These  deeds  and  abstracts  impliedly 
represented  that  the  defendants  had  good  title  to  the  property, 
and  were  delivered  for  the  purpose  of  defrauding  those  to 
whom  the  defendants  effected  a  sale  of  the  property.  For 
some  years  the  plaintiff  had  been  a  real-estate  agent  in  To- 
peka.  In  1911,  he  received  from  defendant  H.  A.  Miller, 
a  real-estate  agent  of  Kansas  City,  Mo.,  a  purported  war- 
ranty deed  pretending  to  convey  certain  real  property  in 
Missouri  from  the  defendants  C.  W.  Allendorph  and  Martha 
S.  Allendorph.  That  deed  was  blank  as  to  grantee,  and  did 
not  convey  any  title  to  the  land  therein  described.  Marion  A. 
Tatlow  owned  an  equitable  interest  in  real  property  in  Morris 
county.  W.  E.  Bacon  was  a  subagent  of  the* plaintiff.  The 
deed  received  from  the  AUendorphs  was,  by  the  plaintiff,  de- 
livered to  Bacon  with  instructions  to  Bacon  to  go  to  Tatlow, 
who  lived  at  White  City,  and  effect  an  exchange  of  the  land 
described  in  the  deed  for  an  assignment  of  TatloVs  interest 
in  the  Morris  county  land.  The  exchange  was  made,  and  the 
deed  was  delivered  to  Tatlow  by  Bacon.  When  the  deed  was 
delivered  to  Tatlow,  a  purported  abstract  of  the  title  to  the 
Missouri  land  was  also  delivered  to  him.  The  abstract  did  not 
correctly  represent  that  title.  Neither  the  deed  nor  the  ab- 
stract was  examined  by  Rucker.  Afterward,  Tatlow  prose- 
cuted an  action  in  the  district  court  of  Shawnee  county  against 
the  plaintiff  and  Bacon,  to  recover  the  damages  that  he  had 
sustained  by  reason  of  the  fraud  practiced  on  him  in  making 
the  exchange  of  property,  and  recovered  a  judgment  in  that 
action  against  Rucker  for  $3,117.  In  that  action  the  jury  nuule 
special  findings  of  fact,  in  substance,  as  follows:  That  Bacon 
fraudulently  represented  to  Tatlow  that  the  deed  to  the  Mis- 
souri land  was  a  valid  instriunent ;  that  it  conveyed  a  good  title 
to  the  Missouri  land ;  that  the  abstract  of  title  was  genuine ;  that 
these  representations  were  made  at  the  instigation  of  Rucker; 
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that  both  he  and  Bacon  knew  that  the  representations  were 
false ;  and  that  Tatlow  relied  on  the  representations  and  made 
the  exchange. 

In  his  petition  in  the  present  action,  the  plaintiff  charges 
that  the  defendants  practiced  a  fraud  on  him,  and  thereby  in- 
duced him  to  make  the  exchange  of  lands  with  Tatlow.  The 
petition  does  not  allege  that  any  false  representations  were 
made  by  the  defendants,  except  those  that  were  impliedly 
made  in  the  papers  delivered  to  the  plaintiff.  He  seeks  to  re- 
cover the  damages  sustained  by  him  on  account  of  the  fraud 
practiced  on  him  by  the  defendants.  The  damages  alleged  are 
all  consequent,  or  hinge,  on  the  judgment  in  favor  of  Tatlow. 

The  papers  did  not  make  any  representations  to  the  plain- 
tiff for  the  reason  that  he  did  not  examine  them,  and,  therefore, 
did  not  know  what  they  contained.  If  he  had  examined  the 
papers,  he  would  have  seen  that  the  deed  was  blank  as  to 
grantee,  and,  possibly,  would  have  learned  that  the  abstract 
was  defective.  Notwithstanding  the  fact  that  he  did  not  know  I 
what  the  papers  contained,  he,  through  his  subagent,  made  the  | 
representations  found  by  the  jury.  These  representatiotns 
were  made  when,  according  to  the  allegations  of  his  petition, 
Rucker  did  not  know  whether  they  were  true  or  false,  al- 
though he  alleges  that  he  acted  in  good  faith. 

In  Bank  v.  Hart,  82  Kan.  398,  108  Pac.  818,  this  court  said : 

"False  representations  are  actionable  when  made  fraudulently — ^that 
is,  to  induce  another  to  part  with  his  money  or  property — ^if  believed  and 
acted  upon  and  made  with  knowledge  of  their  falsity,  or  when  made  for 
such  purpose  by  one  who  has  no  knowledge  upon  the  subject  but  who 
intends  to  convey,  and  does  convey,  the  impression  that  he  does  have 
actual  knowledge  that  they  are  true,  and  thereby  deceives  the  other  to 
his  injury."     (Syl.  HI.) 

(See,  also.  Breeding  Association  v.  Scott,  53  Kan.  534,  36 
Pac.  978;  Refrigerator  Co.  v.  Pert,  3  Kan.  App.  364,  42  Pac. 
943;20Cyc.  24,  27.) 

This  principle  of  law  controls  the  circumstances  now  being 
considered  by  the  court. 

Another  principle  that  will  assist  in  reaching  a  correct  con- 
clusion is  that  where  one  of  several  wrongdoers  has  been  com- 
pelled to  pay  damages  for  a  wrong  committed,  the  general  rule 
is  that  he  cannot  compel  contribution  from  the  others  who 
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participated  in  the  commission  of  the  wrong.     (9  Cyc.  804;  | 
6  R.  C.  L.  1054-1056.) 

If  Rucker  did  not  make  the  false  representations  found  by 
the  jury,  that  fact  would  have  been  a  defense  in  the  action  of 
Tatlow  V.  Rucker.  If  he,  in  fact,  did  not  make  the  false  repre- 
sentations, judgment  was  wrongfully  rendered  against  him; 
but  the  fact  that  judgment  was  wrongfully  rendered  against 
him  does  not,  of  itself,  give  him  a  cause  of  action  against  the 
defendants.  If  Rucker  made  the  xepresentations,  he  madeU 
them  voluntarily,  and  he  cannot  recover  from  the  defendants  ^ 
for  his  voluntary  wrong.  In  either  event,  on  the  facts  es- 
tablished by  the  pleadings,  he  cannot  prevail  against  the  de- 
fendants in  this  action. 

The  judgment  is  affirmed. 


No.  21,416. 

L.  W.  George,  Appellee,  v.  The  Atchison,  Topeka  &  Santa 
Fe  Rah^way  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Negligence — No  Buffer  Appliances  an  Cars — No  Liability  Established. 
A  railroad  company  is  not  required  to  equip  its  cars  with  buffers  or 
bumpers  for  the  protection  of  brakemen  in  coupling  or  uncoupling 
cars.  Hence,  the  findings  that  the  negligence  in  this  case  consisted 
in  the  failure  to  equip  with  buffer  and  buffer  appliances  do  not  establish 
liability. 

2.  Same — Equipment  of  Cars  Required  for  Protection  of  Brakemen  in 
Coupling  and  Uncoupling  Cars,  A  train  is  required  to  have  eighty- 
five  per  cent  of  its  cars  equipped  with  air  brakes,  so  that  it  can  be 
operated  by  the  engineer,  thus  rendering  it  necessary  to  have  certain 
of  the  cars  connected  by  air  hose.  While  in  the  complete  process  of 
uncoupling,  the  coupler  itself  and  also  the  air  hose  and  safety  chains 
may  have  to  be  disconnected,  there  is  no  requirement  that  the  cars 
be  so  equipped  that  such  air  hose  or  safety  chains  can  be  disconnected 
without  going  between  the  cars. 

3.  Same — Allegations — Proof,  Two  of  the  three  alleged  grounds  of  negli- 
gence being  based  on  matters  not  required  of  the  defendant,  and  the 
other  having  failed  of  proof,  the  plaintiff  cannot  prevail. 

Appeal  from  Cowley  district  court ;  Oliver  P.  Fuller,  judge. 
Opinion  filed  April  6,  1918.    Reversed. 
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WiUiam  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellant. 

W.  L.  Cunningham,  of  Arkansas  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  recovered  a  judgment  for  injuries 
received  in  uncoupling  a  car  at  Maramec,  Okla.  It  was  al- 
leged that  the  coach  was  defective  in  this : 

''That  it  had  no  buffer  to  prevent  the  same  from  running  up  against 
the  next  car  in  front  of  it,  .  .  .  thatjt  was  defective  in  that  the 
brake  on  said  car  did  not  operate  properly,  .  .  .  that  it  was  further 
defective  in  that  it  was  not  so  constructed  that  it  could  be  'uncoupled 
from  the  car  connected  with  it  without  the  brakeman  going  between  the 
cars  and  uncoupling  the  air  hose  and  also  the  safety  chain." 

It  was  averred  that  in  obedience  to  the  direction  of  the 
defendant  the  plaintiff  went  between  the  coach  in  question  and 
the  next  one  in  front  and  attempted  to  uncouple  the  air  hose 
and  disconnect  the  safety  chain,  but  just  as  he  uncoupled  the 
air  hose  the  air  locked  and  the  brake  on  the  car  released  so  that 
the  car  moved  forward  and  caught  his  head  between  project- 
ing bolts  on  each  of  the  cars,  striking  him  behind  the  ears  and 
severely  injuring  him.  The  answer  contained  a  general  denial, 
and  alleged  contributory  negligence  and  assumption  of  risk. 
The  jury  found  the  negligence  of  the  defendant  to  consist  in 
not  properly  equipping  the  coacheis  with  buffers  to  hold  them 
apart,  and  that  the  plaintiff  was  not  guilty  of  contributory 
negligence.    Also : 

"9.  Was  the  equipment  of  the  mixed  train  .  .  .  usual  and  ordinary 
equipment  of  such  trains  used  and  employed  by  the  railroad  companies  for 
such  service?  Ans.  According  to  evidence  it  was  not  properly  equipped; 
as  [to]  being  equipped  for  that  particular  kind  of  service  we  do  not 
know.*' 

The  defendant  appeals,  and  insists  that  what  the  jury  called 
negligence  is  not  negligence  at  all.  The  plaintiff  testified  that 
there  was  no  buffer  on  these  cars,  that  bumpers  were  supposed 
to  bump  together  to  keep  the  cars  from  coming  close  together, 
but  did  not  know  that  he  had  ever  used  one  himself.  It  is  said 
that  the  list  of  safety  appliances  which  railway  companies  are 
required  to  keep  by  virtue  of  the  safety-appliance  act  and  the 
orders  of  the  interstate  commerce  commission  does  not  include 
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buffers  or  bumpers.  Further,  that  buffers  might  come  to- 
£:ether  as  well  as  the  ends  of  the  coaches,  and  therefore  an  em- 
ployee might  be  crushed  between  the  former  as  well  as  between 
the  latter.  The  court  instructed  that  the  law  requires  all  rail- 
roads to  equip  its  trains  and  cars  with  all  reasonable  and  ap- 
proved safety  appliances  and  to  make  such  frequent  examina- 
tions, inspections,  and  adjustments  as  would  keep  the  trains 
and  cars  and  appliances  in  a  reasonably  safe,  condition,  and 
that  while  an  employee  assumes  the  ordinary  risks  he  does  not 
assume  that  of  injury  to  himself  when  it  occurs  by  reason  of 
the  failure  of  the  companies  to  furnish  reasonable  safety  ap- 
pliances and  equipment.  It  is  said  that  this  instruction  ig- 
nored the  doctrine  that  if  the  plaintiff  went  betwQpn  the  cars 
to  uncouple  them  with  full  knowledge  of  the  fact  that  they  were 
not  equipped  with  buffers  he  assumed  the  risk.  The  plaintiff 
testified : 

"If  the  car  hadn't  have  come  forward  I  would  have  been  perfectly 
safe  in  the  position  I  was  in.  I  knew  that  if  it  did  come  forward  I 
wouldn't  be  safe.  There  have  been  lots  of  them  caught  that  way  and 
killed  that  way.  I  knew  that  at  the  time.  I  did  not  have  it  in  mind  rig^t 
at  the  time  I  was  working  there.  I  knew  that  was  a  dangerous  feat  and 
that  it  had  to  be  performed  every  time  I  uncoupled  cars.  I  was  per- 
perfectly  well  aware  of  the  danger  of  going  in  there." 

When  the  plaintiff  testified  that  he  knew  it  was  a  dangerous 
feat  and  was  perfectly  well  aware  of  the  danger  of  going  be- 
tween the  cars,  he  evidently  meant  that  the  danger  consisted 
in  the  possibility  or  likelihood  of  the  cars  coming  together. 
He  knew  and  could  see  that  there  were  no  bumpers  or  buffers, 
and,  as  he  said,  if  the  car  had  not  come  forward  he  would  have 
been  perfectly  safe.  It  was  the  danger  of  coming  forward 
without  warning  that  attended  his  efforts,  and  it  was  the  ac- 
tual coming  forward  that  caused  his  injury.  It  is  possible  that 
if  bumpers  had  been  placed  in  the  center  of  the  platform  in 
each  of  the  cars  he  might  have  escaped  injury  by  keeping  his 
head  to  one  side  of  the  center  of  the  car  ends,  but  it  se^ns 
about  equally  possible  that  he  might  have  been  crushed  be- 
tween the  bumpers  instead  of  the  platforms  by  raising  his  head 
so  as  to  be  caught  between  the  bumpers. 

His  allegation  that  the  air  coupling  was  defective  was  not 
sustained  by  the  findings  of  the  jury,  who  confined  the  matter 
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of  negligence  to  the  failure  to  equip  the  cars  with  buffers,  ex- 
cept as  indicated  by  finding  9  already  referred  to. 

The  definitions  of  buffer  indicate  a  contrivance  to  mitigate 
the  shock  caused  by  cars  coming  together,  rather  than  a  safety 
appliance,  Webster  defining  it  as  an  elastic  apparatus  or  fender 
for  deadening  the  jar  caused  by  the  collision  of  bodies.  Cases 
are  cited  in  which  cars  were  provided  with  buffers  which,  fail- 
ing to  meet  vertically  or  horizontally,  caused  injury,  and  the 
companies  were  held  liable.  But  we  have  neither  had  cited, 
nor  have  we  found,  a  federal  decision  or  rule  requiring  buffers 
or  bumpers,  although  one  or  two  state  cases  are  pointed  out 
which  seem  to  regard  them  as  protectives  for  the  workmen. 
The  following  portion  of  the  plaintiff's  cross-examination  is 
the  entire  evidence  touching  bumpers : 

"There  was  no  buffer  or  muffler  on  these  cars  that  I  remember  of.  I 
don't  know  as  I  ever  used  one  of  them  myself.  The  bumpers  are  sup- 
posed to  bump  together  to  keep  the  cars  from  coming  close  together. 
There  was  nothing  of  that  kind  on  these  two  cars." 

It  is  claimed  that  disconnecting  the  air  hose  is  a  part  of  the 
process  of  uncoupling,  and  United  States  v.  Boston  &  M.  R.  Co., 
168  Fed.  148,  is  cited.  There  the  district  judge  in  charging 
the  jury  stated  that — 

''A  man  engaged  in  connecting  or  disconnecting  the  air  hose  between 
the  cars  is  engaged  in  coupling  or  uncoupling  cars  within  the  meaning 
of  the  statute,  if  it  is  necessary  for  him  to  connect  or  disconnect  that  hose 
in  order  to  connect  or  disconnect  the  cars."     (p.  152.) 

But  we  are  unable  to  find  any  other  rule  or  holding  to  this 
effect.  The  safety-appliance  act  and  the  orders  of  the  inter- 
state commerce  commission  require  a  railroad  company  to  have 
eighty-five  per  cent  of  the  cars  composing  a  train  equipped  with 
air,  so  that  the  train  can  be  operated  by  the  engineer.  No 
means  appears  to  have  been  devised  or  required  for  uncoupling 
the  air  hose  or  safety  chains  without  going  between  the  cars,  as 
in  case  of  the  coupler  itself.  Hence,  while  in  uncoupling  two 
cars,  connected  as  these  were  by  a  coupler,  safety  chains,  and 
air  hose,  it  is  true  in  a  generic  sense  that  disconnecting  the  air 
hose  is  a  part  of  the  process,  we  are  unable  to  agree  that  it  is 
a  part  of  the  process  of  uncoupling  within  the  meaning  of  the 
safety-appliance  act,  which  has  made  no  requirement  concern- 
ing the  disconnecting  of  such  air  hose  while  remaining  clear 
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from  the  ends  of  the  cars.  The  operation  necessary  in  the 
case  of  cars  connected  with  chains  and  air  hose  was  thus  de- 
scribed by  the  plaintiff  : 

''After  the  train  stopped  the  first  thing  I  did  was  to  go  in  to  cut  the 
coach  off.  I  tamed  the  angle  cock.  They  are  right  back  on  each  car. 
One  in  front  of  the  car  and  on^  behind  on  the  side  of  the  drawbar.  It 
cuts  the  air  off  of  each  car.  That  does  not  release  the  brake.  It  has 
nothing  to  do  with  the  brake.  The  brake  is  9till  set  after  that  is  turned. 
You  have  to  open  the  brake  hose  and  open  the  angle  cock  to  release 
the  brake,  let  out  the  air.  Have  to  bleed  the  car  to  let  the  air  out  of  it. 
I  did  not  do  that  that  day.  I  did  n't  do  anything  to  release  the  brakes. 
There  is  no  way  to  shut  off  the  angle  cock  without  going  between  the 
cars  to  do  it.  In  order  to  uncouple  the  cars  you  have  to  turn  each  of  the 
angle  cocks.  Then  we  have  to  unhook  the  safety  chains.  We  just  take 
out  the  big  hook  that  hooks  into  the  link  of  a  chain.  There  is  one  of 
these  on  each  side.  To  unhook  the  one  on  the  other  side  we  reach  over 
the  drawbar.  Otherwise  you  would  have  to  go  around  the  car.  It  is  the 
customary  way  to  reach  over  the  drawbar.  I  never  did  see  anybody  go 
around  in  the  two  years  I  worked  there.  After  I  unhooked  the  safety 
chains  the  next  step  in  the  process  of  uncoupling  Was  to  break  the  air- 
hose.  To  do  that  you  catch  them  in  the  center  and  lift  up  on  them.  We 
let  them  hang  down.  The  next  process  is  to  lift  the  pin.  We  do  that  by 
a  lever  on  the  outside  of  the  car.  We  step  back  and  lift  that  out  with 
the  lever.  ...  I  was  standing  when  I  unhooked  the  safety  chains. 
My  head  was  straight  up.  That  brought  the  bumper  about  to  my  waist. 
I  first  unhooked  the  chain  next  to  me.  I  was  on  the  east  side  of  the 
train.  Then  I  unhooked  the  other  chain  by  reaching  over  the  drawbar. 
It  is  easily  reached  from  there.  That  is  the  way  I  always  did  it.  I  next 
turned  the  angle  cocks.  You  have  to  turn  them  off  before  you  break  the 
air  hose.  If  you  don't  the  hose  will  fly  up  and  hit  you  in  the  face.  When 
you  turn  the  angle  cocks  you  are  ready  to  uncouple  the  hose.  That  is  all 
that  remains  to  be  done.'' 

Counsel  says  that  in  Schlemmer  v.  Buffalo,  Rochester,  &c. 
Ry.,  205  U.  S.  1,  it  was  held  to  be  a  question  for  the.  jury 
whether  the  company  was  negligent  in  failing  to  provide  its 
cars  with  buffers.  An  examination  of  that  decision  shows  that 
plaintiff  alleged  that  the  coupling  was  not  such  as  was  re- 
quired by  existing  laws.  The  court  having  directed  a  nonsuit, 
the  plaintiff  moved  "to  take  it  off,"  one  ground  being  that  the 
decedent  "was  not  deemed  to  have  assumed  the  risk  owing  to 
the  fact  that  the  car  was  not  equipped  with  an  automatic 
coupler.''  (p.  9.)  It  was  said  in  the  opinion  that,  instead  of 
an  automatic  coupler,  the  car  had  an  iron  drawbar  fastened 
underneath  by  a  pin  projecting  about  a  foot  beyond  the  car. 
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This  drawbar  weighed  about  eighty  pounds,  and  its  free  end 
played  up  and  down.  On  this  end  was  an  eye,  and  the  coupling 
had  to  be  done  by  lifting  the  free  end  possibly  a  foot  so  that 
it  could  enter  a  slot  in  an  automatic  coupler  on  the  caboose  and 
allow  a  pin  to  drop  through  the  eye. 

''Owing  to  the  absence  of  buffers  on  the  shovel  car  and  to  its  being 
so  high  that  it  would  pass  over  those  on  the  caboose,  the  car  and  caboose 
would  crush  anyone  between  them  if  they  came  together  and  the  coupling 
failed  to  be  made.''    (p.  8.) 

We  do  not  find  in  the  statement  or  in  the  opinion  anything  to 
indicate  that  an  instruction  leaving  it  to  the  jury  to  say  whether 
or  not  the  absence  of  buffers  constituted  negligence,  was  given. 
In  this  opinion  it  was  held  that  assumption  of  risk  as  extended 
to  dangerous  conditions  of  machinery  obviously  shades  into ' 
negligence  as  commonly  uiiderstood,  the  difference  between  the 
two  being  one  of  degree  rather  than  of  kind.  From  this  opinion 
Justices  Brewer,  Peckham,  McKenna  and  Day  dissented.  In 
220  U.  S.  590,  when  the  case  was  again  before  the  court,  it  was 
unanimously  decided  that  there  is  a  practical  and  clear  dis- 
tinction between  assumption  of  risk  and  contributory  negli- 
gence. Hence,  we  could  not  regard  the  cited  ScMemmer  de- 
cision as  controlling,  even  if  in  point. 

It  is  said  in  the  defendant's  brief  that  there  was  no  pre- 
tense that  the  defendant  had  violated  any  of  the  safety-appli- 
ance acts  of  congress.  Neither  do  we  find  any  such  claim  in 
the  plaintiflTs  brief,  aside  from  the  one  that  the  defendant  was 
required  to  equip  its  cars  with  bumpers. 

This,  then,  is  the  situation:  The  negligence  charged  con- 
sisted of  failure  to  equip  with  bumpers,  of  failure  of  the  air 
brake  to  act  properly,  and  failure  to  equip  so  that  the  car 
"could  be  uncoupled  from  the  car  connected  with  it  without  the 
brakeman  going  between  the  cars  and  uncoupling  the  air  hose 
and  also  the  safety  chain."  The  law  requires  neither  the  first 
nor  the  third,  and  the  jury  disregarded  the  second.  Hence, 
the  plaintiff  cannot  prevail. 

The  judgment  is  reversed  and  the  cause  remanded  with  di- 
rection to  enter  judgment  for  the  defendant. 
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No.  21,419. 

A.  F.  LOMBABD,  Appellee,  v.  0.  W.  Uhrich  and  B.  H.  Uhrich, 
Partners  as  the  Uhrich  Planing  Mill  C!ompany,  Ap- 
pellants. ^ 

SYLLABUS  BY  THE  COURT. 

1.  Compensation  Act— Judgment  far  Weekly  Paymente —  Petition  far 
New  TrioUr—Na  Grounds  far  New  Trial  Alleged.  Judgment  was 
rendered  under  the  workmen's  compensation  act,  providing  for  the 
payment  of  four  dollars  a  week  during  the  period  of  plaintiff's 
partial  incapacity,  and  providing  that  the  defendants  should  be  re- 
lieved from  the  payments  if  they  continued  the  plaintiff  in  their 
eniploy  and  paid  him  the  same  wages  as  he  received  before  he  was 
injured,  and  providing  that  whenever  the  plaintiff  should  quit  the 
defendants'  employ,  the  payments  should  begin.  A  petition  for  a  new 
trial  was  filed,  alleging  that  the  plaintiff  acted  fraudulently  in  pro- 
curing the  judgment,  in  that  he  intended  to  quit  the  defendants'  em- 
ploy and  seek  employment  elsewhere  at  increased  wages,  and  ailing 
that  the  plaintiff  did  quit  the  defendants'  employ  and  did  procure  em- 
ment  elsewhere  at  increased  wages.  Held,  that  the  petition  did  not 
state  facts  sufficient  to  compel  the  trial  court  to  grant  a  new  trial. 

2.  Same — New  Order  as  ta  Payments  Proper.  Under  the  circum- 
stances disclosed  in  paragraph  1  of  this  syllabus,  the  court  ordered 
that  if  the  defendants  defaulted  in  the  payment  of  four  dollars  a 
week  the  entire  amount  of  compensation  should  become  due,  and  that 
execution  should  then  issue  therefor.  Held,  that  it  was  not  error 
tcr  enter  that  order. 

Appeal  from  Montgomery  district  court;  Joseph  W. 
HOLDREN,  judge.    Opinion  filed  April  6,  1918.    Affirmed. 

O.  L.  O'Brien,  and  W.  N.  Banks,  both  of  Independence,  for 
the  appellant. 

Thomas  E.  Wagstaff,  of  Independence,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  defendants  appeal  from  an  order  strik- 
ing a  petition  for  a  new  trial  from  the  files.  The  action  was 
brought  to  recover  compensation  under  the  workmen's  com- 
pensation law.  There  was  a  trial  by  the  court,  without  a 
jury;  special  findings  of  fact  were  made,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  for  ten  weeks'  total  in- 
capacity,  and  for  partial  incapacity  during  the  remainder  of 
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eight  years  at  four  dollars  a  week,  to  be  paid  every  two  weeks, 
and — 

"That  the  defendants  shall  be  relieved  from  the  periodical  payments 
herein  specified  if  they  shall  receive  the  plaintiflf  back  into  their  employ 
and  continue  him  therein  and  pay  him  the  same  wagres  as  he  was  re- 
ceiving at  the  time  of  his  injury,  but  whenever  plaintiff  quits  the  de- 
fendants' employ  the  paj^ents  herein  fixed  for  shall  begin." 

Each  of  the  parties  filed  a  motion  for  a  new  trial;  both 
motions  were  afterward  withdrawn,  and  each  of  the  parties 
consented — 

"That  the  court  shall  fix  the  amount  which  the  said  defendants 
shall  pay  into  court  to  satisfy  the  judgment  heretofore,  rendered  as  to 
payments  which  the  said  plaintiflf  shall  receive  during  the  period  of  his 
total  incapacity  and  during  the  further  period  that  the  said  plaintiflT 
was  not  in  the  employ  of  the  said  defendants,  and  the  said  plaintiflT 
and  the  said  defendants  further  joining  in  a  request  upon  the  court  to 
fix  the  amount  of  attorney's  fees  for  the  attorney  for  the  plaintiflT 
herein." 

Almost  six  months  afterward  the  defendants  filed  a  peti- 
tion for  a  new  trial,  and  in  that  petition  alleged — 

"That  thereafter  and  before  the  hearing  of  said  motion  for  a  new 
trial  it  was  agreed  between  the  plaintiflT  and  these  defendants  that  the 
plaintiflT  would  remain  in  the  employ  of  these  defendants  and  that  these 
defendants  would  give  him  employment  at  the  same  wage  that  he  had 
received  from  them  before  his  said  injury  complained  of  in  his  peti- 
tion filed  herein  and  that  as  long  as  these  defendants  furnished  to  plain- 
tiflT such  employment  he  would  remain  in  the  employ  of  these  defendants 
and  that  these  defendants  should  not  under  those  circumstances  pay 
nor  be  called  upon  to  pay  by  the  plaintiflT  the  said  sum  of  four  dollars 
per  week. 

"It  was  further  mutually  agreed  between  the  plaintiflT  and  these  de- 
fendants that  in  consideration  of  the  mutual  agreement  of  the  de- 
fendants to  furnish  employment  to  plaintiflT  and  plaintiflT  to  accept  said 
employment  as  above  set  forth  that  each  of  the  parties  to  this  action 
would  withdraw  their  motion  for  a  new  trial  and  that  the  defendants 
would  pay  to  plaintiff  the  sum  of  one  hundred  and  eighty-seven  and 
ninety  one-hundredths  ($187.90)  dollars  and  the  costs  of  this  action 
taxed  at  fifteen  and  twenty-five  one-hundredths  ($15.25)  dollars. 

"These  defendants  further  state  that  since  the  said  31st  day  of 
October,  a.  d.  1916,  they  have  procured  newly  discovered  evidence  by 
which  they  can  prove  that  the  said  plaintiflT  in  entering  into  the  agree- 
ments as  set  forth  herein  with  them  entered  into  said  agreements  with 
the  intention  of  violating  the  same  and  with  the  intention  of  not  re- 
maining in  the  employ  of  these  defendants  and  with  the  intention  as 
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soon  as  the  judgment  and  agreement  entered  into  in  this  case  became 
final  that  he  would  quit  the  employ  of  these  defendants  and  enter  into 
other  employment  where  he  could  earn  as  much  money  as  he  was  being 
paid  by  these  defendants  and  after  a  period  of  time  attempt  to  collect 
from  these  defendants  the  said  sum  of  four  dollars  per  week. 

'That  in  so  doing  the  said  plaintiff  wilfully  and  intentionally  de- 
ceived and  defrauded  this  court  and  these  defendants. 

''Defendants  further  state  that  the  said  plaintiff  in  quitting  the  em- 
ploy of  these  def endants,  quit  said  employ  without  any  reason  therefor, 
that  they  were  then,  and  will  now,  and  have  at  all  times  been  willing, 
able  and  ready  to  give  the  plaintiff  employment  as  contemplated  by 
this  court  in  making  the  said  findings  and  in  rendering  its  said  judg- 
ment herein,  and  that  they  are  now  ready,  able  and  willing  to  fumi^ 
plaintiff  employment  at  the  same  wage  which  he  was  receiving  and 
which  was  contemplated  he  should  receive  by  this  court  in  making  its 
said  findings  and  in  entering  into  the  agreement  and  in  rendering  the 
judgment  that  was  rendered  in  this  cause,  but  that  the  said  plaintiff 
prefers  to  leave  the  employment  of  these  defendants  for  the  sole  reason 
that  he  can  and  is  able  to  earn  as  much  or  more  money  by  working 
for  other  people  in  a  like  capacity.'' 

The  petition  for  a  new  trial  was  stricken  from  the  files 
on  the  motion  of  the  plaintiff.  He  made  an  application  for  an 
order  to  enforce  the  judgment.  On  that  application  the  court 
made  the  following  order: 

"It  is  by  the  court  further  ordered  that  the  defendants  pay  to  the 
plaintiff  within  ten  (10)  days  from  this  date  the  sum  of  four  ($4.00) 
dollars  per  week  from  October  81st,  A.D.  1916,  to  this  date,  and  con- 
tinue to  pay  to  the  plaintiff  the  sum  of  four  ($4.00)  dollars  per  wedc 
for  the  time  and  period  fixed  in  the  original  judgment  of  this  court. 
And  that  in  default  of  any  of  such  payments  that  the  whole  amount 
of  such  payments  in  lump  sum  of  the  entire  amount  of  compensation, 
payable  as  by  such  judgment,  be  and  become  due,  and  that  the  plain- 
tiff is  entitled  to  an  execution  for  the  whole  of  said  amount  in  a  lump 
sum  upon  such  default.'' 

The  defendants  appeal  from  these  orders,  and  assign  each 
as  error. 

1.  Did  the  court  err  in  striking  the  defendants'  petition 
from  the  files?  In  order  to  properly  answer  this  question,  it 
is  necessary  to  anal3rze  the  petition.  It  states  that  since  the 
judgment  was  rendered  evidence  has  been  discovered  to 
prove  two  facts;  one  that  the  plaintiff  acted  fraudulently 
when  he  procured  the  judgment  against  the  defendants ;  and 
the  other  that  the  plaintiff's  injuries,  since  they  are  healed, 
in  no  way  interfere  with  his  earning  capacity.     Assuming 
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that  the  defendants'  charge  of  fraud  is  true,  and  that  it  can  be 
estabhshed,  it  cannot  have  any  effect  on  the  plaintiffs  right 
to  recover.  The  judgment  contemplates  that  the  plaintiff  has 
the  right  to  quit  the  defendants'  employ  at  any  time  that  he 
may  choose  so  to  do,  and  the  judgment  likewise  contemplates 
that  the  defendants  may  discharge  the  plaintiff  whenever  they 
desire.  In  either  event,  the  defendants  must  pay  to  the  plain- 
tiff compensation  at  the  rate  of  four  dollars  a  week.  Neither 
party  can  compel  the  other  to  continue  the  employment  under 
the  judgment,  and  no  judgment  could  have  been  legally  ren- 
dered by  which  such  an  employment  could  be  enforced.  It  has 
been  held  that — 

"An  employee  partially  incapacitated  by  an  injury  from  performing 
his  labor  does  not  lose  his  right  to  compensation  under  the  workmen's 
compensation  act  by  remaining  in  the  emploj^ent  of  his  master  at  his 
former  wages."  (Gailey  v.  Manufacturvng  Co.,  98  Kan.  53,  syl.  If  2,  157 
Pac.  431.) 

The  court  reached  its  conclusion  concerning  the  plaintiff's  in- 
capacity to  labor  after  hearing  all  the  evidence  that  was  avail- 
able at  the  time  of  the  trial.  The  degree  of  the  plaintiff's  in- 
capacity could  not  then  be  definitely  ascertained.  Not  until  the 
entire  period  has  expired  for  which  compensation  is  allowed 
can  it  be  definitely  and  certainly  known  what  is  the  degree  of 
incapacily  caused  by  any  injury.  Section  5906  of  the  General 
Statutes  of  1915  contemplates  that  this  fact  cannot  be  definitely 
fixed.  The  plaintiff  was  injured  on  October  31,  1913;  judg- 
ment was  rendered  on  March  27,  1916,  and  the  order  from 
which  this  appeal  is  taken  was  entered  on  April  16,  1917. 
During  that  time  economic  conditions  changed,  and  wages 
greatly  increased.  At  the  time  the  last  order  was  made  there 
was  great  demand  for  laborers,  and  any  one  who  could  work 
could  receive  good  wages.  If  during  that  time  the  demand  for 
labor  had  not  changed,  probably  the  plaintiff  could  not  have 
secured  employment  except  at  reduced  wages. 

The  fact  that  the  plaintiff,  after  he  quit  the  employ  of  the 
defendants,  was  employed  in  a  like  capacity  for  other  parties 
at  a  more  remunerative  wage  does  not  defeat  his  right  to  re- 
cover under  the  workmen's  compensation  act.  In  Sauvain  v. 
Battelle,  100  Kan.  468, 164  Pac.  1068,  this  court  said : 

"It  is  settled  that  when  one  is  totally  or  partially  incapacitated  for 
hard  manual  labor  he  is  not  to  be  denied  compensation  because  he  ob- 
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tains  employment,  even  at  better  wages,  at  a  task  which  he  is  physically 
able  to  perform."     (p.  471.) 

(See,  also,  Gailey  v.  Manufacturing  Co.,  98  Kan.  53, 157  Pac 
431 ;  Dennis  v.  Cafferty,  99  Kan.  810, 163  Pac.  461.) 

Neither  of  the  facts  urged,  nor  both  together,  if  proved, 
would  relieve  the  defendants  from  paying  to  the  plaintiff  the 
compensation  fixed  by  law.  The  petition  did  not  state  facts 
sufficient  to  compel  the  court  to  grant  a  new  trial. 

2.  Did  the  court  commit  error  in  sustaining  the  plaintiff's 
motion  to  enforce  the  judgment?  To  answer  this  question  all 
that  is  necessary  to  say  is  that,  even  after  the  plaintiff  quit  the 
employ  of  the  defendants,  they  should  continue  the  payment  of 
$4  a  week.  The  court,  when  the  plaintiff  and  the  defendants 
were  before  it  in  the  present  action,  rendered  the  judgment 
that  could  have  been  rendered  on  the  trial.  It  was  not  error 
for  the  court  to  make  the  order  to  enforce  the  judgment  and  to 
compel  the  defendants  to  pay  the  entire  compensation  at  one 
time  if  they  refuse  at  any  time  to  make  the  pajrments. 

The  judgment  is  affirmed. 


No.  21,420. 

School  District  No.  36  op  Montgomery  C!ounty,  Appellant, 
V.  The  Board  of  Education  op  the  City  of  Independence, 

Appellee. 

SYLLABUS  BY  THE  COURT. 

City  School  District — Annexing  Adjacent  Territoiy — Proceedings  Regv^' 
lar.  Under  section  9129  of  the  General  Statutes  of  1915,  territory 
outside  a  city  of  the  second  class,  but  adjacent  thereto,  may  be  an- 
nexed to  the  city  school  district  on  application  of  a  majority  of  the 
electors  in  the  territory  proposed  for  annexation;  and  it  is  not  nec- 
essary to  exclude  from  such  annexlttion  any  particular  tract  in  such 
territory  merely  because  no  person  owning  or  residing  thereon  joined 
in  the  application  for  annexation;  nor  is  the  validity  of  the  proceed- 
ings affected  by  the  fact  that  the  school  district  from  which  the  terri- 
tory was  detadied  had  no  notice  of  the  application  nor  of  the  resolu- 
tion annexing  it  to  the  city  school  district. 

Appeal  from  Montgomery  district  court;  Joseph  W.  Hol- 
dren,  judge.    Opinion  filed  April  6,  1918.    Affirmed. 
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J.  D.  Brown,  of  Independence,  for  the  appellant. 
S.  H.  Piper,  and  Walter  L.  McVey,  both  of  Independence,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiff  brought  this  action  to  annul  cer- 
tain proceedings  of  the  defendant  board  whereby  certain  ter- 
ritory adjacent  to  the  city  of  Independence  was  annexed  to  the 
city  school  district  in  1911.  The  proceedings  were  undertaken 
pursuant  to  section  9129  of  the  General  Statutes  of  1915  which, 
in  part,  reads  : 

"Territory  outside  the  city  limits,  but  adjacent  thereto,  may  be  at- 
tached to  such  city  for  school  purposes,  upon  application  to  the  board  of 
education  of  such  city  by  a  majority  of  the  electors  of  such  adjacent  ter- 
ritory; and  upon  the  application  being  made  to  the  board  of  education, 
they  shall,  if  they  deem  it  proper,  and  to  the  best  interests  of  the  schools 
of  said  city  and  territory  seeking  to  be  attached,  issue  an  order  attach- 
ing such  territory  to  such  city  for  school  purposes,  and  to  enter  the  same 
upon  their  journal;  and  such  territory  shall  from  the  date  of  such  order 
be  and  compose  a  part  of  such  city  for.  school  purposes  only,  and  the  tax- 
able property  of  such  adjacent  territory  shall  be  subject  to  taxation,  and 
shall  bear  its  full  proportion  of  all  expenses  incurred  In  the  erection 
of  school  buildings  and  in  maintaining  the  schools  of  the  city." 

Plaintiff's  petition,  which  was  filed  in  March;  1917,  set  up  a 
copy  of  the  application  of  a  majority  of  the  electors  of  the  ter- 
ritory adjacent  to  Independence  which  was  sought  to  be  at- 
tached. A  copy  of  the  resolution  of  the  defendant  board  was 
also  attached.  It  recited  that  the  application  had  been  signed 
by  more  than  three-fourths  of  the  electors  owning  property  and 
residing  upon  the  territory  affected.  The  resolution  granted 
the  application  and  changed  and  enlarged  the  boundaries  of  the 
city  school  district  accordingly.  The  county  superintendent 
was  notified  and  recorded  the  change  of  boundaries.  All  these 
matters  were  completed  in- September,  1911. 

Plaintiff  alleged  that  defendant's  acts  were  without  authority 
of  law ;  that  part  of  the  territory  annexed  was  in  Independence 
township,  and  part  in  Drum  township — in  the  latter  a  quarter 
section  of  land  was  worth  $11,000  and  with  railroad  and  pipe- 
line property,  etc.,  located  thereon  worth  $48,000 ;  that  no  no- 
tice of  the  proposed  change  of  boundaries  was  given  to  the 
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plaintiff,  [The  petition  infers,  but  does  not  specifically  allege, 
that  the  land  affected  by  the  annexed  territory,  or  the  particu- 
lar quarter  section  complained  of,  had  theretofore  been  part  of 
School  District  No.  36.]  The  petition  alleged  that  the  appli- 
cation for  the  change  of  boundaries,. 

"was  not  signed  or  claimed  to  be  signed  by  any  elector  or  voter  or  resident 
or  property  owner  residing  within  School  District  Number  Thirty-six  or 
within  Drum  Creek  Township,  Montgomery  County,  Kansas.  That  no 
person  signing  the  said  petition  had  any  interest,  directly  or  indirectly, 
in  said  one  hundred  sixty-acre  tract  or  any  property  located  thereon. 
That  each  and  every  person  signing  the  petition  resided  on  territory  North 
of  the  City  of  Independence  and  North  of  School  District  Number  Five 
[the  city  district]  while  the  said  one  hundred  sixty-acre  tract  is  located 
East  of  the  City  of  Independence  and  east  of  School  District  Number 
Five." 

The  prayer  of  the  petition  was  for  a  recovery  of  the  taxes 
collected  on  the  quarter  section  in  question,  and  for  a  decree 
annulling  the  annexation  proceedings. 

Defendant's  demurrer  was  sustained,  and  that  ruling  is  here 
for  review. 

This  mere  statement  of  the  cause  of  action  virtually  disposes 
of  plaintiff's  case.  The  defendant  board  had  statutory  author- 
ity to  annex  the  territory.  (§  9129,  supra.)  The  board  had 
power  t6  determine  whether  the  application  was  sufficiently 
signed  by  the  persons  concerned.  (The  State,  ex  rel.,  v.  City  of 
Atchison,  92  Kan.  431, 140  Pac.  873;  The  State,  ex  rel.,  v.  City 
of  Harper,  94  Kan.  478,  146  Pac.  1169;  The  State,  ex  rel,  v. 
City  of  Victoria,  97  Kan.  638,  156  Pac.  705.) 

The  fact  that  the  application  was  not  signed  by  any  person 
residing  on  the  particular  quarter  section  the  annexation  of 
which,  by  the  defendant  so  greatly  depleted  the  plaintiflTs 
revenues  did  not  affect  the  defendant's  power  to  attach  that 
quarter  section.  The, statute  does  not  limit  the  annexation  to 
the  lands  of  those  desiring  annexation ;  a  majority  is  sufficient. 
So  long  as  the  territory  proposed  for  annexation  is  an  integral 
tract  of  land  adjacent  to  the  city  it  may  be  lawfully  annexed, 
if  a  majority  of  the  electors  of  the  territory  affected  so  desire, 
at  the  option  and  discretion  of  the  board  of  education,  and  with 
due  regard  to  the  welfare  of  the  schools  under  the  board's  con- 
trol. The  statute  authorizing  annexation  does  not  intimate 
that  the  board  of  education  may  annex  part  of  the  territory 
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which  is  proposed  for  annexation  and  leave  out  isolated  tracts 
here  and  there  throughout  its  extent  because  the  owners  may 
object  or  because^some  such  tracts  may  have  no  resident  elec- 
tors ;  nor  need  the  board  of  education,  concern  itself  that  the 
territory  to  be  annexed  may  lie  in  different  townships  or  in 
different  school  districts.  If  the  latter  have  any  redress  it  is 
by  appeal  from  the  proceedings  of  annexation ;  and  it  does  not 
lie  in  an  independent  action  by  the  school  district  begun  several 
years  afterwards.  The  state  alone  may  challenge  the  proceed- 
ings in  such  an  independent  action.  (Telephone  Co.  v.  Tele- 
phone Association,  94  Kan.  159,  syl.  ^  1,  and  pages  162, 163  and 
citations,  146  Pac.  324.)  The  statute  authorizing  the  annexa- 
tion makes  no  provision  for  notifying  a  school  district  of  a  pro- 
posal to  detach  part  of  its  territory  for  the  purpose  of  annex- 
ing it  to  a  city  school  district.  Probably  the  law  is  lame  in 
that  respect,  but  its  crudeness  or  inconi^iderateness  does  not 
necessarily  render  it  void,  nor  vitiate  proceedings  taken  in  com- 
pliance with  its  terms. 
The  judgment  is  affirmed. 


No.  21,429. 

Charles  W.  Smffh,  Appellant,  v.  John  Parman  et  al.,  (John 
W.  MoRHAiN  and  Albert  W.  Fox,  Appellees) . 

SYLLABUS  BY  THB  COURT. 

1.  Maucious  PROSECiniON — Action  Barred — Statvie  of  Limitations.  In 
an  action  for  malicious  prosecution,  the  first  count  of  the  petition  is 
held  subject  to  demurrer  because  the  action  was  barred  by  the  one- 
year  statute  of  limitations.     (Civ.  Code,  §  17,  subdiv.  4.) 

2.  Same — Action  Barred — Sta^ttUe  of  Limitations.  The  second  count  of 
the  petition  is  held  barred  because  an  amendment  allegring  that  de- 
fendants gave  false  testimony  at  the  trial  which  resulted  in  plain- 
tifiTs  conviction,  brought  in  a  new  and  different  cause  of  action,  and, 
having  been  filed  more  than  one  year  after  the  cause  of  action  accured, 
it  was  too  late. 

3.  Same — Conviction  in  Police  Court — Conclusive  of  Probable  Cause. 
The  third  count  of  the  petition  is  held  to  state  no  cause  of  action,  be- 
cause it  shows  that  the  prosecution  of  plaintiff  resulted  in  his  con- 
viction; notwithstanding  his  appeal  and  acquittal  in  the  district 
court,  the  conviction  in  the  police  court  is  conclusive  of  probable 
cause. 
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Appeal  from  Cowley  district  court;  Olivee  P.  Fuller, 
judge.      Opinion  filed  April  6,  1918.    AflBrmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  the  appellant. 
John  Parman,  of  Arkansas  City,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  an  appeal  from  a  judgment  sustaining 
a  demurrer  to  the  plaintiff's  petition. 

The  action  was  one  to  recover  damages  for  malicious  prose- 
cution. A  plea  in  abatement  by  Parman,  alleging  that  he 
acted  in  the  matter  as  city  attorney,  resulted  in  a  dismissal 
of  the  case  as  to  him,  which  ruling  was  affirmed  when  the  case 
was  here  before.  (Smith  v.  Parman,  101  Kan.  115,  165  Pac. 
663.)  The  case  then  proceeded  against  the  other  two  defend- 
ants. The  plaintiff  filed  an  amended  petition  on  the  5th  day 
of  May,  1916,  and  the  only  question  involved  is  whether  the 
demurrer  to  it  was  rightly  sustained.  The  petition  contains 
three  counts.  The  first  alleges  that  on  September  14,  1914, 
the  defendants  maliciously  caused  the  plaintiffs  arrest, 
whereby  he  was  detained  at  the  police  headquarters  in  the  city 
of  Arkansas  City  without  probable  cause  and  compelled  to  pay 
a  fine  of  $5.00.  This  cause  of  action  was  barred  by  the  statute 
which  requires  actions  for  malicious  prosecution  to  be  com- 
menced within  one  year  from  the  time  the  cause  of  action 
shall  have  accrued.  (Civ.  Code,  §  17,  Gen.  Stat.  1915,  §  6907.) 
Moreover,  it  shows  a  judgment  of  conviction,  without  even  al- 
leging that  an  appeal  had  been  taken  therefrom,  and  the  judg- 
ment was  conclusive  of  the  fact  that  probable  cause  existed. 

The  second  count  makes  the  averments  of  the  first  a  part 
thereof,  and  alleges  that  on  September  14,  1914,  the  defend- 
ants maliciously  and  without  probable  cause  filed  a  complaint 
before  the  police  judge  charging  plaintiff  with  operating  an 
automobile  through  the  streets  at  a  rate  of  speed  in  excess  of 
six  miles  per  hour  contrary  to  a  city  ordinance ;  that  plaintiff 
was  arrested, brought  before  the  police  judge  and  forced  to  give 
a  bond  in  order  to  keep  from  being  placed  in  jail;  that  after 
his  conviction  he  appealed  to  the  district  court  where,  on  the 
6th  day  of  March,  1915,  he  was  acquitted  by  a  jury. 

Thus  far  the  averments  follow  substantially  those  of  the 
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original  petition,  although  there  appears  some  attempt  to 
lay  stress  upon  the  existence  of  a  conspiracy  between  the  de- 
fendants, but  the  original  petition  charged  that  the  defend- 
ants conspired  together.  The  principal  amendment  consists 
of  a  statement  that  defendants  gave  false  testimony  in  the 
police  court,  upon  which  the  plaintiff  was  conricted ;  that  hav- 
ing taken  an  appeal  in  order  to  escape  the  judgment,  the  de- 
fendants gave  perjured  testimony  at  the  trial  in  the  district 
court.  In  the  original  petition  it  was  alleged  in  this  count  that 
defendant  Morhain  testified  falsely  against  plaintiff  on  the 
trial  in  the  district  court;  but  there  was  no  statement  that 
either  of  the  defendants  had  testified  falsely  before  the  police 
judge.  The  plaintiff  insists  that  no  new  or  different  cause 
of  action  is  brought  in  by  the  amendment;  that  it  merely 
amplifies  and  makes  more  specific  the  averments  of  the  orig- 
inal petition,  within  the  rule  declared  'in  Railroad  Co.  v. 
Sweet,  78  Kan.  243,  96  Pac.  657,  and  cases  cited  in  the  opinion. 
The  plaintiff  was  confronted  with  the  proposition  that  his 
conviction  in  the  police  court  established  the  existence  of 
probable  cause,  notwithstanding  his  acquittal  in  the  district 
court.    In  Cooley  on  Torts,  2d  ed.,  page  185,  it  is  said : 

''If  the  defendant  is  convicted  in  the  first  instance,  and  appeals,  and 
is  aquitted  in  the  appellate  court,  the  conviction  below  is  conclusive  of 
probable  cause." 

To  the  same  effect  is  Whitney  v.  Peckham,  15  Mass.  243; 
Griffis  V.  Sellars,  2  Dev.  &  Bat.  (N.  C.)  492 ;  Clements  v.  Odor- 
less Excavating  Apparatus  Co.,  67  Md.  461,  where  it  was  said : 

''A  judgment  thus  rendered  ought  to  be  considered  conclusive  as  to 
the  question  of  probable  cause,  although  it  was  reversed  on  appeal  by  the 
supreme  court;  otherwise,  in  every  case  of  reversal,  an  action  would  lie 
for  the  institution  of  the  original  suit."     (p.  463.) 

(See,  also,  Adams  v.  Bicknell,  126  Ind.  210;  Boeger  v. 
Langenberg,  97  Mo.  390,  and  Note  to  the  same  case,  10  Am. 
St.  Rep.  322.) 

It  has  been  held,  however,  that  an  exception  to  this  rule 
obtains  where  the  conviction  was  secured  by  false  testimony 
or  fraud. 

In  Crescent  Live  Stock  Co.  v.  Butchers'  Union,  120  U.  S. 
141,  it  was  held  that — 

"The  judgment  of  the  court,  in  favor  of  the  plaintiflf,  is  conclusive 
proof  of  probable  cause  for  the  prosecution  of  the  suit  alleged  to  be 
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malicious,  notwithstanding  its  subsequent  reversal  by  an  appelate 
court,  unless  it  is  shown  to  have  been  'obtained  by  means  of  fraud." 
Syl.  §  3.) 

In  R088  V.  Hixon,  46  Kan.  550,  26  Pac.  955,  it  was  said  in 
the  opinibn : 

''Again,  while  a  conviction  is  generally  conclusive  of  probable  cause, 
yet  it  may  be  o^^come  by  a  showing  that  it  was  procured  by  fraud, 
undue  means,  or  the  false  testimony  of  the  prosecution."  [Citing  au- 
thorities.]    (p.  554.) 

It  seems  altogether  probable  that  the  amendment  to  the  sec- 
ond count  was  made  for  the  purpose  of  introducing  an  element 
which  had  been  omitted  from  the  original  petition,  in  order  to 
escape  the  doctrine  that  the  conviction  in  the  police  court  es- 
tablished the  existence  of  probable  cause.  It  can  hardly  be 
said,  therefore,  that  the  amendment  merely  amplified  the 
statements  already  contained  in  the  original  petition.  Our 
conclusion  is  that  the  amendment  came  too  late. 

The  third  count  alleges  that  the  defendants  on  the  3d  day 
of  March,  1915,  wrongfully,  unlawfully,  and  maliciously  ar- 
rested plaintiff  and  took  him  before  the  police  judge,  where, 
in  order  to  obtain  his  freedom  until  the  day  of  the  trial,  he 
was  compelled  to  give  bond  for  his  appearance  and  to  employ 
counsel;  that  he  suffered  the  humiliation  of  a  public  trial,  after 
which  he  was  discharged  and  now  stands  fully  acquitted.  The 
statement  that  he  was  arrested  and  taken  before  the  police 
judge  on  the  3d  day  of  March,  1915,  we  assume  to  be  a  mis- 
take, because  the  averments  of  the  other  counts  in  the  petition 
and  the  exhibits  are  made  a  part  thereof,  and  these  show  that 
the  arrest  was  made  in  September,  1914.  No  cause  of  action 
was  stated  in  this  count,  because,  notwithstanding  the  ac- 
quittal in  the  district  court,  the  conviction  in  the  police  court 
is  conclusive  of  probable  cause. 

The  judgment  is  affirmed. 
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No.  21,431. 

The  Guaranty  Investment  Company,  Appellee,  v.  S.  A.  Gam- 
ble et  al.  (Maude  Monsey,  Appellant). 

SYLLABUS  BY  THE  COURT. 

1.  Promissory  Note — Oral  Agreement  Vourymg  Written  Indorsement — 
No  Defense.  A  claim  by  the  payee  and  indorser  of  certain  negotiable 
promissory  notes,  that  it  was  orally  agreed  that  if  she  sold  the  notes 
for  fifty  cents  on  the  dollar — ^which  she  did — she  would  never  be  called 
on  to  pay  or  be  held  responsible,  is  a  variance  from  the  written  in- 
dorsement and  constitutes  no  defense. 

2.  Samb— Bill  of  Particulars  —  States  No  Cause  of  Action.  A  bill  of 
particulars  setting  out  such  notes  with  proper  allegations  to  show 
liability,  except  an  averment  of  notice  of  dishonor  or  waiver  thereof, 
states  no  cause  of  action  against  the  indorser. 

8.  Same — Erroneous  Judgment.  It  was  error  to  render  judgment  for 
the  plaintiff  on  such  bill  of  particulars  and  a  statement  of  the  oral 
agreement  referred  to  in  the  first  paragraph  hereof. 

Appeal  from  Cowley  district  court;  Oliver  P.  Fuller, 
judge.    Opinion  filed  April  6, 1918.    Reversed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  the  appellant. 
John  Parman,  of  Kansas  City,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  The  plaintiff  sued  on  six  promissory  notes  in- 
dorsed by  the  payee  before  maturity.  The  bill  of  particulars 
alleged  the  execution,  indorsement  before  maturity,  and  the 
failure  to  pay  when  due,  setting  out  copies.  On  reaching  the 
trial  on  appeal  in  the  district  court  the  attorney  for  the  payee 
stated  that  when  she  sold  the  notes  to  the  plaintiff  it  was  with 
the  express  oral  agreement  that  if  she  sold  them  at  fifty  cents 
on  the  dollar,  which  she  did,  she  would  never  be  called  upon  to 
pay  or  ever  be  held  responsible.  The  plaintiff  moved  for  judg- 
ment on  the  pleadings  and  statement  of  counsel,  which  motion 
was  sustained,  and  the  payee  and  indorser  appeals. 

Of  course  the  alleged  oral  agreement  constituted  no  defense, 
being  a  plain  variance  from  the  terms  of  the  written  indorse- 
ment which  bound  her  upon  its  dishonor  and  notice  to  pay  the 
"amount  thereof."    (Gen.  Stat.  1915,  §  6593.) 
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It  is  contended  by  counsel  for  the  plaintiff  that  the  question 
ojf.  want  of  notice  of  dishonor  was  not  raised  in  the  court  be- 
low, but  in  what  is  called  the  abstract  and  brief  of  the  appeal- 
ing defendant  it  is  recited  that: 

''The  defendant,  Mrs.  Maude  Monsey,  through  her  lawyer  stated  that 
the  bill  of  particulars  did  not  state  a  cause  of  action  against  her  for  the 
reason  that  she  was  given  no  notice  as  required  by  the  Statutes  of  Kan- 
sas." 

We  have  sent  for  the  transcript,  and  the  opening  statement 
therein  shown  contains  no  reference  to  the  notice  of  dishonor  or 
lack  thereof. 

Section  6617  of  the  General  Statutes  of  1915  provides  that 
when  a  negotiable  instrument  has  been  dishonored  by  nonpay- 
ment any  indorser  to  whom  such  notice  is  not  given  is  dis- 
charged. 

In  the  cited  case  of  Brenner  v.  Weaver,  1  Kan.  488,  the  in- 
dorsement was  in  these  words :  "For  value  received,  I  promise 
to  pay  the  within  mentioned  money  to  Hartman  &  Weaver." 
This  was  held  to  be  an  absolute  undertaking  and  not  a  guar- 
anty. The  indorsement  was  not  made  by  the  payee,  but  by  a 
third  party. 

Section  6593  provides  that  an  indorser  without  qualification 
warrants  that  on  due  presentment  the  note  shall  be  paid,  and 
then  if  it  be  dishonored  ""and  the  necessary  proceedings  on  dis- 
honor be  duly  taken,"  he  will  pay. 

There  is  nothing  on  the  face  of  the  note  or  in  the  bill  of 
particulars  to  indicate  that  notice  of  nonpajrment  had  ever 
been  given  or  waived.  Hence,  it  was  error  to  enter  jud^ent 
on  the  pleadings  and  statement  of  counsel.  (Malott  v.  Jewett, 
1  Kan.  App.  14;  3  R.  C.  L.  1147,  §  362;  Hough  v.  State  Bank, 
Ann.  Gas.  1912D,  1200.) 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 
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No.  21,482. 

W.  R.  Wilson  and  Clara  I.  Jordan,  Appellees,  v.  S.  P.  Chan- 
NELL  et  al.  (The  Rush  Manufacturing  Company,  Ap- 
pellant) . 

SYLLABUS  BY  THE  COURT. 

1.  Descents  and  Distributions — Indehtedneaa  of  Heir  to  Ancestor — 
Equitable  Distribution  of  Estate,  An  indebtedness  owing  by  an  heir 
to  his  ancestor,  remaining  unpaid  on  the  final  settlement  of  the  estate, 
constitutes  an  equitable  lien  upon  such  heir's  distributive  share  of  the 
real  property  belonging  to  the  estate,  superior  to  the  lien  of  a  judg- 
ment existing  and  docketed  against  him  at  the  time  of  the  death  of 
his  ancestor;  and,  after  such  final  settlement,  the  interests  of  the  other 
heirs  in  the  real  property  are  paramount  to  the  lien  of  the  judgment 
creditor. 

2.  Same — Statute  of  Limitations,  Such  a  claim  as  that  mentioned  in 
paragraph  1  of  this  syllabus  is  not  affected  by  the  statute  of  limitations. 

Appeal  from  Cowley  district  court ;  Oliver  P.  Fuller,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  the  appellant. 
W.  L.  Cunningham,  and  H.  S.  Mines,  both  of  Arkansas  City, 
for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J.:  Defendant  The  Rush  Manufacturing  Com- 
pany appeals  from  a  judgment  in  favor  of  the  plaintiffs  quiet- 
ing title  to  real  property  in  Arkansas  City.  Martha  A.  Wil- 
son died  intestate  owning  the  real  property  in  controversy  and 
owning  personal  property  of  the  value  of  about  $60.  She  left 
surviving  her,  as  her  heirs,  H.  O.  Wilson  and  the  plaintiffs, 
W.  R.  Wilson  and  Clara  I.  Jordan.  H.  O.  Wilson  was  indebted 
to  Martha  A.  Wilson,  at  the  time  of  her  death,  in  a  sum  equal 
to  more  than  one-third  of  the  value  of  the  real  property.  That 
indebtedness  had  been  due  for  more  than  three  years  prior  to 
hex  death.  Some  time  prior  thereto,  defendant  The  Rush 
Manufactifring  Company  recovered  a  judgment  in  the  district 
court  of  Cowley  county  against  H.  O.  Wilson  for  $192.15,  and 
costs  $163.25.  At  the  time  of  the  commencement  of  the  pres- 
ent action,  the  estate  of  Martha  A.  Wilson  had  been  fully  ad- 
ministered and  closed  as  provided  by  law. 
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The  final  order  of  distribution  made  by  the  probate  court 
contains  the  following : 

''The  court  further  finds  that  the  said  Martha  A.  Abshear  [Martha  A. 
Wilson]  left  surviving:  her  as  her  <mly  heirs  the  said  W.  R.  Wilson  (some- 
times called  W.  Robert  Wilson)  of  Arkansas  City,  Kansas,  H.  O.  WU- 
son  of  Arkansas  City,  Kansas,  and  Clara  I.  Jordan  of  Sommers,  Arkansas, 
and  that  the  said  H.  O.  Wilson,  at  the  time  of  the  death  of  the  said 
Martha  A.  Abshear,  his  mother,  and  ever  since  was  and  has  been  in- 
debted unto  her  and  unto  said  estate  in  the  sum  in  excess  of  any  in- 
terest which  he  might  have  therein,  and  that  by  reason  thereof,  he  has  no 
interest  in  said  estate,  and  had  no  interest  at  the  time  of  the  death  of  his 
said  mother,  that  said  H.  0.  Wilson  has  quitclaimed  all  of  his  right  and 
title  in  and  unto  all  of  said  real  estate  and  disclaimed  any  interest  in  and 
unto  all  personal  property,  in  full  settlement  and  liquidation  of  the  claim 
which  said  estate  had  against  him,  and  is  fully  released  and  discharged 
therefrom,  and  has  no  interest  and  had  no  interest  at  the  time  of  the 
death  of  his  mother  in  her  estate. 

''It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
the  said  W.  R.  Wilson  and  Clara  I.  Jordan  are  the  sole  heirs  of  the 
deceased,  and  the  sole  owners  of  said  estate  and  property  both  real  and 
personal,  and  that  all  other  persons  here  and  after  claiming  or  pre- 
tending to  claim  an  interest  in  said  estate  be  forever  barred." 

The  plaintiffs  claimed  to  be  the  owners  of  all  the  real  prop- 
erty in  controversy  and  claimed  to  be  in  possession  thereof. 
The  Rush  Manufacturing  Company  set  up  its  judgment  against 
H.  O.  Wilson,  and  claimed  that  the  judgment  was  a  lien  on 
the  real  property  inherited  by  him. 

1.'  Did  the  judgment  in  favor  of  the  Rush  Manufacturing 
Company  become  a  lien  on  the  real  property  inherited  by  H. 
O.  Wilson,  prior  to  any  claim  of  the  estate  of  Martha  A. 
Wilson,  on  account  of  the  indebtedness  to  her  from  H.  O. 
Wilson,  and  for  that  reason,  prior  to  any  claim  or  interest  in 
the  property  held  by  the  plaintiffs?  Some  observations  con- 
cerning undisputed  principles  of  law  may  assist  in  correctly 
answering  this  question.  By  section  7320  of  the  General 
Statutes  of  1915,  a  judgment  of  the  district  court  is  a  lien  on 
the  real  estate  of  a  judgment  debtor  within  the  county  in  which 
the  judgment  was  rendered.  This  lien  attaches  to  the  in- 
terest of  the  judgment  debtor,  and  to  nothing  more.  An  heir 
has  no  interest  in  his  ancestor's  real  property;  but,  when  the 
ancestor  dies  intestate,  that  property  descends  at  once  to  the 
heir.    Advancements  are  recognized  by  statute  and  must  be 
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considered  in  the  final  distribution  of  the  estate  of  the  de- 
ceased person. 

There  are  two  lines  of  authorities  concerning  the  right  of 
a  creditor  to  look  to  the  real  property  inherited  by  his  debtor, 
where  that  debtor  owed  his  ancestor  an  amount  in  excess  of 
the  value  of  the  property  inherited.  Each  line  of  author- 
ities is  supported  by  good  reasoning.  The  leading  case  sup- 
porting, the  right  of  the  creditor  as  against  the  estate  is  Mar- 
vin V.  Bowlby,  142  Mich.  245.  After  citing  and  analyzing 
numerous  decisions  on  this  question,  the  Michigan  court  said : 

''We  therefore  hold  that  the  distributive  share  of  the  real  estate  of  an 
heir,  debtor  to  the  estate  of  his  ancestor,  is  not  chargeable  with  such 
indebtedness  either  as  against  the  land  or  the  proceeds  of  the  sale 
thereof  in  the  hands  of  the  administrator;  that  such  indebtedness  is  to 
be  collected  by  proceedings  brought  the  same  as  for  collecting  any  other 
indebtedness  due  the  estate.^'     (p.  256.) 

Probably  the  best-considered  case  on  the  other  side  is  Steti' 
son  V.  H.  S.  HcUvorson  Co.,  28  N.  D.  151,  where  it  was  held  that 
an  indebtedness  owing  by  an  heir  to  the  estate  constitutes  a 
prior  equitable  lien  on  the  heir's  distributive  share  of  the 
real  estate,  as  against  the  liens  of  judgments  docketed  against 
him.    The  court  said: 

''With  due  deference  to  the  opinion  of  the  Michigan  court,  we  think 
the  great  weight  of  authority,  as  well  as  the  better  reasoning,  is  op- 
posed to  its  holding  in  Marvin  v,  Bowlby,  142  Mich.  246.''     (p.  169.) 

The  facts  stated  in  Stenson  v.  H.  S.  HcUvorson  Co.  are  very 
similar  to  the  facts  in  the  present  case.  In  the  Stenson  case 
the  contest  was  over  real  property,  between  creditors  of  a 
debtor  heir  and  another  heir  of  their  common  ancestor  to 
whom  the  judgment  debtor  was  largely  indebted.  The  county 
court,  the  court  having  jurisdiction  in  North  Dakota,  directed 
that  the  judgment  debtor's  distributive  share  of  the  estate  be 
applied  on  his  indebtedness  to  that  estate;  and  the  supreme 
court  held  that  the  county  court  had  jurisdiction  to  make  such 
an  order,  and  cites  Holden  v.  Spier  65  Kan.  412,  70  Pac.  348, 
where  this  court  said: 

''The  probate  court,  having  jurisdiction  to  make  settlement  and  dis- 
tribution of  a  decedent's  estate,  may  determine  the  share  of  each  dis- 
tributee, and  to  that  end  can  inquire  into  and  determine  the  indebtedness 
of  the  distributee  to  the  estate  and  order  a  deduction  of  the  same  from 
his  share."   (syl.  H 1.) 
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This  principle  was  followed  in  Head  v.  Spier,  66  Kan.*386,  71 
Pac.  833,  where  thi»  court  further  said : 

'The  heirs  of  a  decedent,  whether  lineal  or  collateral,  take  their  dis- 
tributive share  of  the  estate  subject  to  all  existing  equities  in  favor  of 
the  estate  against  them  personally  and  against  any  of  those  through 
whom  they  inherit,"   (syl.) 

These  Kansas  cases  follow  the  same  reasoning  as  that 
found  in  Stenson  v.  H.  S.  Halvoraon  Co.,  but  both  Kansas 
cases  arose  over  the  distribution  of  personal  property.  A 
number  of  cases  make  a  distinction  between  personal  and  real 
property,  so  far  as  the  application  of  the  principle  now  being 
discussed  is  concerned.  There  is  no  substantial  justification 
for  a  less  equitable  rule  in  favor  of  the  estate,  so  far  as  real 
property  is  concerned,  than  there  is  for  the  rule,  acknowledged 
by  almost  all  the  authorities,  concerning  personal  property. 
If,  in  the  distribution  of  personal/  property,  a  distributee  who 
iB  a  debtor  of  the  estate  gets  an  advantage  over  the  other  dis- 
tributees, because  his  debt  is  not  deducted  from  his  distribu- 
tive share,  then  the  inheritor  of  real  property  likewise  gets 
an  advantage  over  the  other  inheritors  if  his  debt  to  the  estate 
cannot  be  in  some  way  deducted  from  the  share  of  real  prop- 
erty which  he  receives.  The  equities  which  compel  the  rule  con- 
cerning personal  property  are  just  as  strong  in  favor  of  the 
same  rule  concerning  real  property. 

The  statute  under  which  the  North  Dakota  case  was  de- 
cided reads : 

''The  property,  both  real  and  personal,  of  one  who  dies  without  dis- 
posing of  it  by  will,  passes  to  the  heirs  of  the  intestate,  subject  to  the 
control  of  the  county  court  and  to  the  possession  of  any  administra- 
tor appointed  by  that  court  for  the  purpose  of  administration."  (Re- 
vised CkMles  of  North  Dakota  [1906],  §6186.) 

The  language  used  in  the  North  Dakota  statute  is  diffei^nt 
from  that  used  in  ours ;  but  the  result  is  the  same.  With  us, 
personal  property  descends  to  the  heir  the  same  as  real  prop- 
erty, with  this  exception,  that  the  administrator  must  take 
possession  of  the  personal  property  and  use  that  property  first 
for  the  payment  of  the  debts  of  the  decedent.  The  adminis- 
trator may  sell  the  real  property  for  the  pajrment  of  those 
debts,  if  there  is  not  sufficient  personal  properly. 

The  court  concludes  that  the  indebtedness  of  H.  O.  Wilson 
should,  in  some  way,  be  deducted  from  his  distributive  share 
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of  the  real  property,  and  concludes  that  the  rights  of  the 
estate,  and,  therefore,  the  rights  of  the  plaintiffs,  are  para- 
mount to  the  lien  of  the  Rush  Manufacturing  Company.  This 
conclusion  is  supported  by  numerous  decisions,  and  by  a  note 
found  in  7  A.  &  E.  Ann.  Cas.  564,  also  by  11  R.  C.  L.  247. 

2.  It  may  be  contended  that  the  claim  of  the  estate  against 
H.  O.  Wilson  was  barred  by  the  statute  of  limitations.  In 
Holden  v.  Spier,  65  Kan.  412,  70  Pac.  348,  this  court  said: 

"The  equitable  right  to  retain  the  debt  of  a  distributee  from  his  dis- 
tributive share  is  not  affected  by  the  lapse  of  time,  and  the  deduction 
of  the  debt  should  be  made,  although  an  action  to  recover  the  same 
would  be  barred  by  the  statute  of  limitations.''   (syl.  H  2.) 

(See,  also,  Goodnough  v.  Webber,  75  Kan.  209,  88  Pac.  879.) 
The  statute  of  limitations  cannot  be  set  up  to  defeat  the 
rights  of  the  plaintiffs. 
The  judgment  is  affirmed. 

Johnston,  C.  J.,  Porter,  and  West,  JJ.,  dissent. 


No.  21,437. 

P.  J.  DowNES  and  J.  A.  Keating,  Partners,  etc..  Appellants, 
V.  W.  A.  Rogers,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Sale — Fa/rm  Tractor — Agency  of  ScUesmam.  Eatabliahed,  Record  ex- 
amined, and  the  evidence  held  sufficient  to  prove  that  the  vendor  of 
a  farm  tractor  was  the  plaintiffs'  agent;  that  the  agent  received  from 
the  purchaser  the^ price  of  the  machine;  and  plaintiffs'  action  against 
defendant  to  collect  payment  a  second  time  was  properly  defeated. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  April  6, 1918.    Affirmed. 

C.  M.  WiUiams,  and  D.  C.  MartindeU,  both  of  Hutchinson, 
for  the  appellants. 
Aaron  Coleman,  of  Hutchinson,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  The  plaintiffs  brought  this  lawsuit  to  compel 
the  defendant,  a  Reno  county  farmer,  to  pay  a  second  time  for 
a  farm  tractor  purchased  by  defendant  from  the  plaintiffs' 
sales  agent  at  Hutchinson. 
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Plaintiffs  contended  below  and  still  contend  that  the  sales 
agent  had  no  authority  to  sell  the  tractor  or  to  accept  pay- 
ment therefor;  that  the  sales  agent  was  only  a  bailee  of  the 
tractor,  and  that  he  could  only  part  with  it  after  procuring 
the  consent  of  a  Hutchinson  bank;  and  that  such  consent 
would  only  be  forthcoming  upon  the  payment  of  the  whole- 
sale price  to  the  plaintiffs'  account  in  the  bank. 

Whatever  may  have  been  the  private  or  confidential  business 
relations  between  the  plaintiffs  and  the  sales  agent,  the  de- 
fendant showed  by  competent  evidence,  amply  suflScient  to 
sustain  the  verdict  and  judgment,  that  the  plaintiffs  had  es- 
tablished the  sales  agent  in  Hutchinson  to  sell  tractors,  and 
that  they  had  held  him  out  to  defendant  and  to  the  general 
public  in  that  commimity  as  their  agent.  Defendant  was  not 
apprised  of  any  restriction  placed  by  plaintiffs  on  the  agent's 
authority.  It  would  utterly  destroy  the  foundations  of  all 
business  confidence  between  dealers  and  customers  to  counte- 
nance a  claim  like  the  one  set  up  in  this  case. 

A  quibble  is  raised  that  the  agent  did  not  sell  the  tractor  to 
defendant,  but  traded  it  to  him  for  some  mules.  The  de- 
fendant told  the  plaintiffs'  agent  that  if  he,  the  defendant, 
could  sell  some  mules  he  would  buy  the  tractor.  The  agent 
brought  a  mule  buyer  who  purchased  $450  worth  of  mules 
from  the  defendant.  The  check  for  the  mules  and  the  de- 
fendant's check  for  the  balance  of  the  price  of  the  tractor  were 
then  delivered  to  and  cashed  by  plaintiffs'  agent  and  the  de- 
fendant received  the  tractor  pursuant  thereto. 

By  rights  this  case  should  be  disposed  of  in  a  per  curiam 
opinion,  for  no  shadow  of  error  appears  in  the  record,  nor  is 
anything  presented  which  is  worthy  of  comment. 

Affirmed^ 
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No.  21,438. 

The  Lantby  Contracting  Company,  Appellee  and  Appellant, 
V.  The  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
Appellant  and  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Reference — Report  of  Referee — Motion — Appeal  Taken  in  Time,  The 
defendant,  having:  filed  a  motion  addressed  to  the  district  court  within 
three  days  after  the  decision  of  the  referee,  which  motion  was  over- 
ruled less  than  six  months  before  the  appeal  was  taken,  is  entitled  to 
a  review  of  the  ruling^s  mentioned  in  that  motion,  although  the  referee 
previously  disi>osed  of  a  motion  for  a  new  trial  filed  before  him  more 
than  six  months  prior  to  the  taking:  of  the  appeal. 

2.  Arbitration— ParttaWty  of  Arbitrator — Decision  Not  Binding.  An 
arbitrator  is  the  agent  of  both  parties  concerned,  and  where  he  mis- 
conceives the  functions  of  his  agency  and  proceeds  on  the  theory  that 
he  is  the  special  agent  of  one  of  them  and  endeavors  to  secure  a  re- 
sult favorable  to  that  one  at  the  expense  of  the  other  his  decision  is 
not  binding,  however  honest  his  motives  may  have  been. 

3.  Contract — Building  Tunnel — Payment  for  ''Extras'*  Demanded.  The 
contract  for  building  a  tunnel  provided  that  if  extras  were  furnished 
for  which  prices  were  not  fixed  in  the  contract  no  payments  should 
be  made  for  them  unless  they  had  been  ordered  in  writing  by  the  chief 
engineer  of  the  defendant.  Under  the  plans,  the  framework  of  the 
roof  of  the  tunnel  was  to  be  supported  by  posts  resting  on  the  floor. 
The  parties  decided  that  it  would  be  better  to  have  short  posts  niched 
into  the  walls  of  the  tunnel  instead  of  using  longer  ones  resting  on 
the  floor  of  the  tunnel,  it  being  agreed  that  the  cost  of  the  work  of  cut- 
ting the  niches  for  the  short  posts  was  equal  to  the  difference  be- 
tween the  cost  of  the  long  and  the  short  posts  and  should  be  paid  for 
as  lumber.  Held,  that  such  .work  was  not  an  extra  within  the  mean- 
ing of  the  contract. 

4.  Same — Orders  for  "Extras**  to  he  in  Writing — Blueprint  Sufficient, 
When  the  chief  eng:ineer  ordered  that  i>ost3  should  be  reset  in  trenches 
with  concrete  foundations,  instead  of  on  the  floor  of  the  tunnel,  and 
furnished  a  blueprint  showing  the  plan  of  that  work,  it  is  deemed  to 
be  sufficient  to  meet  the  requirement  that  extra  work  must  be  done 
on  a  written  order. 

5.  Same — Engineer's  Estimate — Objections  to  he  Presented  in  Ten  Days 
— Failure  Excused.  One  of  the  provisions  of  the  contract  was  that 
if  the  contractor  claimed  that  the  chief  engineer  in  his  final  estimate 
had  failed  to  consider  or  allow  for  work  or  material,  objections  should 
be  presented  by  the  contractor  in  writing  within  ten  days  after  the 
estimate  was  made,  and  it  is  held  that  in  view  of  the  things  said  and 
done  by  the  chief  engineer  the  failure  of  the  contractor  to  present 
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formal  objections  in  writing  within  the  ten-day  period  does  not  pre- 
clude a  recovery  on  such  items. 

6.  Same — Partial  Payment  Made — Not  Accord  and  Satiafaction.  A  final 
estimate  with  a  voucher  attached  was  sent  by  the  chief  engineer  of 
the  defendant  to  the  contractor,  without  any  accompanying  statement, 
which  voucher  was  signed  by  the  contractor  as  **received  on  account.^ 
No  check  or  money  was  tendered  with  the  statement,  and  after  the 
indorsement  of  the  contractor  qualifying  the  acceptance  the  defendant 
paid  and  the  contractor  received  the  amount  named  in  the  estimate. 
Held,  that  the  payment  and  acceptance  of  the  money  cannot  be  re- 
garded as  an  accord  and  satisfaction. 

7.  SaiiIE — Amendment  to  Petition — No  New  Cauee  of  Action  Stated, 
The  several  breaches  of  the  entire  contract  upon  which  the  action  was 
brought  constitute  only  a  single  cause  of  action,  and  an  amendment 
to  the  petition  made  more  than  five  years  after  the  tunnel  was  fin- 
ished, setting  up  an  additional  item  furnished  under  the  contract, 
is  not  barred  by  the  statute  of  limitations. 

8.  Same  —  Ambigtume  Contract  —  Eoiplained  hy  Circumatances.  The 
terms  of  a  contract  being  ambiguQUS  an4  open  to  more  than  one  in- 
terpretation, testimony  of  the  circumstances  surrounding  the  execution 
of  the  contract  may  be  admitted  to  aid  in  its  interpretation  and  in 
ascertaining  the  intended  meaning. 

9.  Same — Findings  and  Judgment  Sustained.  The  evidence  examined, 
and  held  to  be  sufficient  to  support  the  special  findings  upon  which 
the  judgment  is  foimded. 

Appeal  from  Shawnee  district  court,  Division  No.  1 ;  Alston 
W.  Dana,  judge.    Opinion  filed  April  6,  1918.    Affirmed. 

William  R.  Smith,  Owen  J.  Wood,  Alfred  A.  Scott,  all  of  To- 
peka,  and  William  Osmond,  of  Great  Bend,  for  the  appellant. 

F.  Dumont  Smith,  of  Hutchinson,  and  R.  F.  Hay  den,  of  To- 
peka,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  the  Lantry  Con- 
tracting Company  against  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  to  recover  compensation  claimed  for  cer- 
tain extra  items  of  work  done,  material  furnished,  and  ex- 
penses incurred  in  the  construction  of  the  Raton  tunnel  on  the 
defendant's  railroad,  for  which  pajrment  had  not  been  made. 
The  case  was  tried  by  a  referee,  and  on  February  21,  1916, 
he  returned  findings  of  fact  and  conclusions  of  law  which  were 
in  favor  of  plaintiff  as  to  three  items  of  its  claim.    After  over- 
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ruling  defendant's  motion  for  a  new  trial  and  certain  excep- 
tions made  by  each  party  to  the  findings,  the  referee,  on  Febru- 
ary 22,  1916,  filed  in  the  district  court  his  report  of  the  pro- 
ceedings before  him,  including  his  decision.  The  next  day 
defendant  filed  in  that  court  its  motion  for  a  new  trial,  as  well 
as  certain  exceptions  to  the  findings  and  conclusions  of  the 
referee,  and  on  the  following  day  plaintiff  filed  certain  excep- 
tions to  the  findings  and  conclusions  of  the  referee.  These 
pended  in  the  district  court  imtil  Jiinuary  15,  1917,  when  the 
motions  were  all  denied,  the  report  of  the  referee  was  con- 
firmed, and  judgment  was  rendered  thereon  in  favor  of  plain- 
tiff. Two  days  later  the  defendant  filed  another  motion  for 
a  new  trial,  which  the  court  denied,  and  on  May  21,  1917,  the 
defendant  appealed  to  this  court.  A  cross  appeal  is  taken  by 
plaintiff  from  the  order  of  the  trial  court  overruling  certain 
of  its  exceptions  to  the  findings  and  conclusions  of  the  referee. 

Plaintiff  contends  that  the  questions  presented  are  not  open 
to  review,  because  the  appeal  was  not  taken  within  six  months 
after  the  motion  for  a  new  trial  was  decided.  The  original  ab- 
stract failed  to  show  the  filing  of  the  motion  for  a  new  trial 
addressed  to  the  court  on  February  23,  1916,  two  days  after 
the  decision  by  the  referee.  When  attention  was  called  to  the 
omission,  a  supplemental  abstract  was  ^led  shc^ng  the  filing 
of  the  motion  on  the  day  etated,  and  further,  that  it  had  been 
presented  to  the  court  and  taken  under  advisement  on  July  6, 
1916,  and  that  a  decision  overruling  the  motion  was  made  on 
January  16, 1917,  about  four  months  prior  to  the  taking  of  this 
appeal.  The  grounds  of  that  motion  include  all  the  questions 
that  are  raised  on  this  appeal,  and  hence  they  may  be  re-, 
viewed. 

The  referee  found,  and  the  court  adjudged,  that  the  plain- 
tiff was  entitled  to  recover  $16,646,  over  and  above  the  allow- 
ance made  and  paid  by  the  defendant,  with  interest  from 
July  10, 1909,  amounting  in  all  to  $22,896.16.  This  award  in- ' 
eluded  an  item  of  $2,443.22,  with  interest  thereon,  for  the  set- 
ting of  stulls,  as  to  which  there  was  an  agreement.  Another 
was  for  $3,140.50  for  resetting  posts  on  new  foundations  of  the 
tunnel  lining,  which  was  done  on  orders  and  plans  given  and 
provided  by  the  chief  engineer  of  the  defendant.     Then  there 
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was  still  another  item  of  $10,063,  with  interest,  for  lumber 
used  in  the  tunnel  beyond  that  allowed  in  the  final  estimate  of 
the  chief  engineer.  A  claim  was  also  made  by  the  plaintiff 
for  a  large  sum  expended  by  it  in  the  transportation  of  coal, 
which  it  insists  should  have  been  carried  by  the  defendant 
without  charge;  but  this  claim  was  disallowed  by  the  referee, 
and  upon  this  ruling  the  cross  appeal  is  based. 

The  contention  of  defendant  is  that  the  claims  for  extra 
work  and  material  were  to  be  left  to  the  decision  of  the  chief 
engineer,  who  was  appointed  by  the  parties  to  give  a  final  de- 
cision upon  any  disputes  that  might  arise,  and  who,  under  the 
contract,  was  required  to  make  a  final  estimate  of  ttie  amount, 
quantity,  and  character  of  all  work  and  material  performed 
and  furnished  by  the  contractor,  including  extra  work  and 
material,  and  that  his  decision  should  be  final  and  conclusive 
and  have  the  effect  of  an  award ;  and  further,  that  if  the  con- 
tractor should  claim  that  a  mistake  had  been  made  in  tiie  esti- 
mate or  decision  of  the  chief  engineer  the  contractor  should 
present  its  objections  in  writing  within  ten  days  after  the 
final  estimate  was  made.  It  is  contended  that  the  plaintiff  had 
failed  to  comply  with  these  requirements  as  to  disputed  items 
or  to  prove  that  they  had  been  waived  by  the  defendant.  The 
plaintiff,  on  the  other  hand,  insists  that  the  action  of  the  chief 
engineer  in  disallowing  its  claims  was  not  effective,  because  he 
acted  as  the  agent  of  the  defendant  and  not  as  an  impartial 
arbiter  between  the  parties,  that  his  decisions  were  the  result 
of  partisanship,  and  therefore  were  not  binding.  There  is  no 
claim  that  the  chief  engineer  acted  fraudulently,  but  merely 
that  he  misconceived  the  functions  of  an  arbiter  and  failed  to 
understand  the  duties  incumbent  upon  him,  and  proceeded  on 
the  theory  that  it  was  still  his  duty  to  act  as  agent  for  the  de- 
fendant and  to  secure  the  best  terms  of  settlement  that  he 
could  obtain  for  it.  The  referee  found,  and  we  think  upon 
sufficient  evidence,  that  he  ''mistook  his  position  as  that  of  an 
agent  of  the  defendant  for  the  purpose  of  securing  a  settle- 
ment in  its  interest.  He  did  not  in  all  matters  exercise  his 
own  judgment,  but  as  to  some  advised  with  the  legal  depart- 
ment of  defendant,  and  held  himself  subject  to  the  orders  of 
defendant's  superior  officers,  and  dictated  terms  of  settlement 
conditional  on  the  plaintiff  beginning  or  abstaining  from  suit; 
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but  there  is  no  evidence  that  in  so  doing  or  in  passing  on  any 
of  plaintiff's  claims  the  engineer  was  actuated  by  any  fraudu- 
lent intent.*'  An  arbiter  is  the  agent  of  both  parties  alike,  and 
should  be  as  much  concerned  in  the  protection  of  the  interests 
of  one  party  as  of  the  other,  giving  his  decisions  with  abso- 
lute impartiality.  Because  of  his  relation  to  the  defendant, 
the  chief  engineer  seemed  to  feel  that  it  was  incumbent  upon 
him  to  act  as  the  agent  of  the  defendant  in  the  settlement, 
much  as  he  would  if  he  had  not  been  nam«ed  as  the  arbiter.  Al- 
though conscientiously  honest  in  his  motives,  his  mental  atti- 
tude was  inconsistent  with  the  state  of  mind  which  an  im- 
partial arbiter  should  have.  The  decision  of  an  arbiter  who 
fails  to  understand  his  functions  and  duties,  and  who  acts  as 
a  partisan  of  one  of  the  parties,  is  not  binding,  however  honest 
his  motive  may  be.  (Dovmey  v.  Railroad  Co.,  60  Kan.  499,  57 
Pac.  101.) 

An  attack  is  made  on  the  findings  that  the  plaintiff  was  en- 
titled to  recover  on  its  claims  for  setting  stuUs  and  resetting 
posts.  It  is  based  on  noncompliance  with  the  provision  of  the 
contract  that  if  extra  work  is  done  for  which  prices  were  not 
fixed  in  the  contract  the  chief  engineer  should  give  a  written 
order  for  the  doing  of  such  work  and  should  fix  the  prices  to  be 
paid,  and  that  the  obtaining  of  the  engineer's  certificate  for 
such  work  and  the  prices  therefor  should  be  a  condition  pre- 
cedent to  the  contractor's  right  to  be  paid  therefor,  and  that 
nothing  should  be  deemed  extra  work  which  could  be  measured 
or  estimated  under  the  terms  of  the  contract.  It  appears  that 
part  of  the  construction  of  the  tunnel  consisted  of  upright 
posts  or  piles  supporting  the  timbers  upon  which  rested  the 
framework  for  the  roof  of  the  tunnel.  In  places  it  was  decided 
to  be  more  convenient  and  better  to  substitute,  in  place  of  these 
posts,  short  pieces  of  timber  called  stulls,  which,  instead  of 
resting  upon  the  floor  of  the  tunnel,  were  placed  in  a  slanting 
position  and  rested  in  a  niche  cut  in  the  wall.  It  was  agreed 
that  the  stull  answered  the  purpose  of  a  post  and  that  the 
work  of  cutting  the  niche  in  the  rock  on  which  the  stull  rested 
was.  the  equivalent  of  the  difference  in  the  amount  of  lumber 
•between  a  stull  and  a  post.  This  difference  was  treated  as 
lumber  and  was  thereafter  carried  in'  the  estimate  as  lumber 
down  to  the  final  estimate.    The  substitution  of  one  kind  of 
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support  for  another  by  agreement  cannot  be  treated  as  an  ex- 
tra, since  the  plan  did  not  increase  or  in  anyway  affect  the 
price  to  be  paid  for  the  supports.  There  was  not  only  the 
agreement  that  the  work  of  cutting  niches  should  equal  the 
difference  between  the  short  and  the  long  posts  and  should  be 
carried  as  lumber  in  the  estimates,  but  for  months  it  was  so 
carried  in  the  regular  estimates,  and  pasrment  thereon  was 
partly  drawn  by  the  plaintiff. 

In  respect  to  the  item  allowed  for  resetting  posts,  it  appears 
that  after  the  timbers  of  the  tunnel  had  been  placed  it  was  de- 
cided that  there  should  be  a  concrete  foundation  along  the 
sides  of  the  tunnel  in  order  to  support  the  concrete  lining  of 
the  tunnel.  The  chief  engineer  ordered  the  work  and  sub- 
mitted a  blueprint  directing  how  it  should  be  done,  and  after- 
wards caused  the  work  to  be  done  under  the  superintendence 
of  a  local  engineer.  In  the  contract  it  was  agreed  that  plain- 
tiff should  receive  $45  a  thousand  for  all  lumber  placed  in  the 
tunnel,  and  after  the  work  was  commenced  the  defendant 
notified  the  plaintiff  that  it  would  only  allow  $25  a  thousand 
for  lumber  reset  or  used  a  second  time.  A  trench  along  each 
side  of  the  tunnel  had  to  be  made  for  the  foundation  for  the 
posts,  and  as  the  work  proceeded  it  was  necessary  to  remove 
and  then  reset  the  posts.  On  the  basis  of  $25  a  thousand  feet 
for  lumber  used  a  second  time,  the  plaintiff  submitted  its  claim 
for  the  work,  and  while  defendant  did  pay  for  the  excavation 
and  cement  work  done  under  the  plan,  it  refused  to  pay  for 
the  resetting  of  the  posts.  A  formal  writing  ordering  this 
extra  work  was  not  made,  but  the  blueprint  set  forth  the  de- 
tails of  the  work  and  is  deemed  to  be  sufficient,  under  the  cir- 
cumstances, to  meet  the  requirement  that  extra  work  must  be 
done  under  a  written  order.  An  explanation  of  the  blueprint 
was  doubtless  necessary  to  a  complete  understanding  of  it, 
and  this  was  furnished  by  the  oral  directions  of  the  chief  en- 
gineer and  his  assistant  under  whose  supervision  the  written 
plans  were  executed. 

There  was  much  contention  as  to  the  final  estimate  and  the 
conduct  of  the  parties  with  reference  to  it.  It  was  stipulated 
that  when  the  chief  engineer  made  a  final  estimate  at  tiie  com- 
pletion of  the  work  any  objections  of  the  contractor  to  it  were 
to  be  presented  in  writing  within  ten  days  after  the  estimate 
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had  been  made  and  certified,  and  objections  not  so  made  should 
be  deemed  to  be  waived.  The  plaintiff  never  presented  any 
written  objections  to  the  final  estimate,  but  in  view  of  the  (Con- 
duct of  the  parties  the  defendant  is  not  in  a  position  to  claim 
a  waiver  on  account  of  the  absence  of  a  formal  objection.  The 
tunnel  was  completed  in  June,  1908,  and  up  to  that  time  sixteen 
monthly  estimates  had  been  made  and  proportional  pajrments 
made  thereunder.  Several  disputes  had  arisen  between  the 
contractor  and  the  chief  engineer  as  to  the  amount  due  to  the 
contractor,  and  correspondence  and  conversations  were  fre- 
quently had  between  them  on  these  matters.  It  appears  that 
the  chief  engineer  did  not  prepare  a  final  estimate  until  Novem- 
ber 11,  1908,  about  five  months  after  the  completion  of  the 
work,  and  it  was  not  signed  nor  certified  by  any  one,  nor  was 
it  given  to  or  shown  to  any  oflScer  of  the  plaintiff  until  in  Jan- 
uary, 1909.  At  that  time  it  was  sent  to  Mr.  Kelly,  the  chief 
officer  of  the  plaintiff.  Following  these  transactions,  confer^ 
ences  were  had  and  an  effort  was  made  to  adjust  the  differ- 
ences between  the  parties,  and  some  time  after  the  presenta- 
tion of  the  final  estimate  one  claim  in  dispute,  amounting  to 
$2,400,  was  adjusted  and  paid.  In  a  conference  with  Mr.  Kelly, 
prior  to  the  receipt  of  the  final  estimate,  the  chief  engineer, 
who  had  made  out  two  estimates,  in  effect,  told  Mr.  Kelly: 
Here  is  the  final  estimate  I  am  going  to  make  if  you  are  going 
to  sue  the  company;  and  if  you  do  not  intend  to  sue,  here  is  the 
final  estimate  I  am  going  to  make.  There  was  about  $10,000 
difference  between  the  two  estimates.  On  June  4,  1909,  the 
defendant  sent  to  M^.  Kelly  a  paper  entitled,  "Seventeenth 
Monthly  and  Final  Estimate,"  with  a  voucher  attached,  which 
had  been  O.  K*d  by  the  chief  engineer  and  the  auditing  officers 
of  the  defendant,  calling  for  the  payment  of  $33,072.21  as  the 
balance  due  the  contractor.  This  was  much  less  than  the 
amount  claimed  by  the  plaintiff,  and  Mr.  Kelly  signed  and  re- 
turned the  estimate  and  voucher  to  the  treasurer  of  the  defend- 
ant on  June  8,  1909,  but  he  inserted  in  the  receipt  the  words, 
"Received  on  account."  Shortly  afterwards  the  defendant 
paid  the  plaintiff  the  amount  named  in  the  voucher  with  the 
qualified  acceptance,  less  $6,000  withheld  on  account  of  a  gar- 
nishment proceeding,  and  the  further  sum  of  $6,000  that  had 
been  paid  in  January,  1908,  to  a  bank  in  Paola.    Subsequently 
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the  garnishment  was  dissolved,  and  the  $6,000  withheld  on 
that  account,  and  which  had  been  placed  in  a  special  deposit, 
was  paid  to  the  plaintiff.  In  view  of  the  facts  stated,  and  the 
important  one  that  the  chief  engineer  had  abandoned  his  func- 
tion as  an  arbitrator  and  was  acting  as  the  representative 
or  agent  of  the  defendant,  the  plaintiff  was  not  bound  to  pre- 
sent his  objections  on  matters  in  dispute  to  him  witiiin  ten 
days  after  ttie  receipt  of  the  final  estimate  or  at  any  other  time. 
The  misconception  of  duty  and  partisanship  of  ihe  chief  en- 
gineer, although  innocent,  released  the  plaintiff  from  any  ob- 
ligation to  recognize  and  treat  him  as  an  arbitrator.  (Dotimey 
V.  RadJroad  Co.,  60  Kan.  499,  57  Pac.  101 ;  Orme  v.  Bumey,  95 
Ga.  418;  Grosvenor  v.  Flint,  20  R.  I.  21;  Wheeling  Gas  Co.  v. 
The  City  of  Wheeling,  5  W.  Va.  448 ;  3  Cyc.  625.) 

One  of  the  contentions  of  defendant  is  that  a  final  settle- 
ment was  made,  and  that  when  the  final  estimate  with  a 
voucher  attached  was  signed  by  Mr.  Kelly  and  payment  thereon 
accepted,  it  constituted  an  accord  and  satisfaction  which  is 
conclusive  on  plaintiff.  The  sending  of  the  estimate  and 
voucher  was  only  a  step  in  the  numerous  negotiations  between 
the  parties  as  to  the  amount  due  for  the  work.  In  signing  the 
voucher  the  defendant  was  distinctly  informed  by  plaintiff 
that  it  would  not  accept  the  amount  named  in  the  estimate  as 
the  amount  due,  but  would  accept  it  as  a  partial  payment. 
With  this  qualification  and  warning  the  defendant  subse- 
quently paid  the  money  specified  in  the  estimate.  Under  the 
circumstances,  the  money  was  paid  and  received  on  account 
and  not  as  a  final  and  complete  satisfaction  of  the  debt.  No 
check  or  money  accompanied  the  estimate,  nor  was  there  any 
statement  with  it  that  the  subsequent  acceptance  of  payment 
would  be  regarded  as  payment  in  full  Nothing  connected 
with  the  sending  of  the  estimate  and  the  qualified  signing  of 
the  voucher  amounted  to  an  acknowledgment  that  the  pay- 
ment was  to  be  regarded  as  a  full  discharge  of  defendants 
obligation.  Besides,  the  pa3mfient  was  not  made  or  received 
on  the  estimate  until  the  fact  that  the  plaintiff  would  only  re- 
ceive the  amount  as  partial  payment  had  been  deariy  brought 
to  the  attention  of  the  defendant.  The  case  was  quite  unlike 
one  where  a  check  or  money  is  tendered  in  full  satisfaction  of 
a  claim,  and  where  the  creditor  is  informed  and  bound  to  under- 
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stand  that  if  the  tender  is  accepted  he  will  take  it  as  a  complete 
settlement  of  the  claim.  The  facts  herein  do  not  bring  the 
case  within  the  rule  of  the  cited  case  of  Neely  v.  Thompson,  68 
Kan.  193, 75  Pac.  117,  where  the  tender  was  accompanied  with 
acts  and  declarations  which  amounted  to  a  condition  that  if  the 
money  be  accepted  it  would  be  accepted  in  full  satisfaction. 
Here,  as  we  have  seen,  the  estimate  and  voucher  were  not 
presented  on  the  condition  that  payment  must  be  accepted  in 
full,  if  at  all,  and  the  money  was  subsequently  paid  with  a 
notice  that  plaintiff  did  not  accept  the  estimate  nor  payment 
as  a  satisfaction  of  its  claim,  and  therefore  there  was  no  ac- 
cord and  satisfaction. 

There  is  a  contention  that  the  item  for  lumber,  brought 
into  the  case  by  an  amendment  of  the  petition,  and  for  which 
an  allowance  was  made,  was  barred  by  the  statute  of  limita- 
tions. The  amendment  was  filed  more  than  five  years  after 
the  completion  of  the  tunnel.  Objection  was  made  to  the 
amendment  on  the  theory  that  it  set  up  a  distinct  claim  or 
cause  of  action  not  included  in  the  original  petition,  and  that 
it  could  not  be  tied  to  the  original  by  the  doctrine  of  relation. 
The  general  rule  is  that  when  an  amendment  does  not  set  up 
a  new  cause  of  action  the  statute  of  limitations  is  arrested 
at  the  date  of  filing  the  original  petition.  In  the  original 
pleading  the  contract  was  set  forth  and  its  performance  by 
the  plaintiff,  followed  by  allegations  of  the  failure  of  the  de- 
fendant to  comply  with  its  requirements  in  several  partic- 
ulars, including  l^e  failure  to  furnish  transportation  of  coal 
and  lumber,  a  failure  to  pay  for  extra  work  and  extra  lumber 
for  supports  made  necessary  by  changes  of  plans,  and  also  the 
value  of  lumber  under  an  agreement  as  to  the  stulls  already 
described.  Later,  and  after  the  trial  had  commenced,  the, 
plaintiff  in  its  amendment  alleged  that  the  defendant  had  not 
allowed  or  paid  for  227,000  feet  of  lumber  which  was  used  in 
the  construction  of  the  tunnel,  and  it  was  asked  that  this  item 
be  added  to  the  judgment.  The  action  was  based  upon  the 
contract,  and  the  pleading  did  not  purport  to  contain  more 
than  one  cause  of  action.  The  contract  provided  for  the  con- 
struction of  a  tunnel  as  an  entirety,  and  an  action  to  recover 
for  noncompliance  with  its  terms  states  only  a  single  cause 
of  action.    The  fact  that  the  defendant  failed  to  pay  for  a 
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number  of  the  items  in  the  contract  does  not  make  it  neces- 
sary to  set  up  each  item  as  a(  separate  cause  of  action.  Under 
the  contract  the  defendant  became  liable  for  all  work  and 
material  furnished  in  the  building  of  the  tunnel,  and  non- 
compliance with  its  provisions,  although  made  up  of  many 
items,  constitutes  one  cause  of  action.  This  was  decided  in 
Comm'rs  of  Barton  Co.  v.  Plumb,  20  Kan.  147,  an  action 
brought  upon  a  bond  given  to  secure  the  performance  of  a 
building  contract,  and  in  which  it  was  alleged  that  one  of  the 
parties  failed  to  build  the  structure  within  the  agreed  time 
and  also  failed  to  provide  suitable  material  in  its  construction 
and  to  do  the  work  in  a  specified  way.  The  court  held  that, 
although  the  action  involved  numerous  details  and  many  items 
of  noncompliance,  the  petition  stated  only  one  cause  of  action. 
It  was  said  that  the  plaintiff  possessed  one  grand  primary 
right  to  have  the  house  built  according  to  contract,  within 
which  were  innumerable  subordinate  and  secondary  rights, 
such  as  the  furnishing  of  lumber,  glass,  nails,  locks,  hinges 
and  the  like,  and  the  failure  with  respect  to  any  of  them 
would  be  a  violation  of  the  plaintiff's  rights ;  "but,"  it  was  said, 
"the  violation  of  each  of  these  special  and  subordinate  rights 
is  also  a  violation  of  the  more  general  and  primary  right, 
and  altogether  they  constitute  only  one  violation  of  this  grand 
primary  right."  (p.  151.)  The  amendment  in  question  did 
not  present  a  new  cause  of  action,  but  only  asked  an  allowance 
for  another  item  used  in  the  making  of  the  tunnel  under  the 
violated  contract.  The  original  pleading  had  asked  a  recovery 
of  some  lumber,  and  the  amendment  expanded  the  cause  of 
action  by  adding  an  omitted  item  in  the  lumber  account, 
and  therefore  it  relates  back  to  the  commencement  of  the 
action.  In  the  cited  case  of  Kansas  City  v.  Hart,  60  Kan. 
684,  57  Pac.  938,  it  was  said  that  "it  is  true,  as  a  gen- 
eral  rule,  that  amended  pleadings  relate  back  to  the  com- 
mencement of  the  action,  but  this  rule  never  obtains  where  a 
separate  and  distinct  cause  of  action  is  set  up  by  way  of 
amendment."  (p.  691.)  Here,  however,  the  amendment  does 
not  allege  a  new  cause  of  action,  nor  is  the  item  asked  for 
founded  on  a  new  right.  In  such  cases  the  rule  as  to  amend- 
nients  is  liberally  applied  in  this  state.  For  instance,  an 
amendment  was  allowed  of  an  allegation  of  an  express  war- 
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ranty  under  a  petition  which  claimed  damages  because  the 
property  proved  to  be  unfit  for  the  purposes  intended.  (Ctdp 
V.  Steere,  47  Kan.  746,  28  Pac.  987.)  So,  also,  was  one  speci- 
tying  new  grounds  of  negligence  in  a  personal-injury  case. 
{Railway  Co.  v.  Moffatt,  60  Kan.  113,  55  Pac.  837.)  The 
substitution  of  a  new  plaintiff  by  amendment,  it  was  held,  did 
not  change  the  cause  of  action,  and  the  statute  of  limitations 
did  not  run  against  the  substituted  party  during  the  pendency 
of  the  action.  (Service  v.  Bank,  62  Kan.  857,  62  Pac.  670; 
Harlan  v.  Loomis,  92  Kan.  898,  140  Pac.  845.)  It  was  aliao 
held  that  an  amendment  charging  the  conversion  of  the  pro- 
ceeds of  personal  property,  where  the  original  charged  the 
conversion  of  the  property  itself,  was  allowable.  (Bank  v. 
Layfeth,  63  Kan.  17,  64  Pac.  973.)  Some  of  these  and  a 
number  of  other  like  authorities  are  mentioned  in  Cunning- 
ham V.  Patterson,  89  Kan.  684,  132  Pac.  198,  in  which  an 
allegation  that  a  death  was  negligently  caused  in  another 
state  was  amended  after  the  period  of  limitation  by  setting 
out  the  statute  of  the  foreign  state  authorizing  a  recovery.  In 
Madden  v.  Smith,  28  Kan.  798,  it  was  held  that  where  there 
is  a  single  contract,  only  one  action  can  be  maintained  for  a 
breach  thereof,  and  a  subsequent  action  for  an  additional 
item  under  the  same  contract  cannot  be  maintained.  In 
Whitaker  v.  Hawley,  30  Kan.  317,  1  Pac.  508,  it  was  held  that 
all  the  several  breaches  of  a  single  and  entire  contract,  after 
such  breaches  hadi  actually  occurred,  constitute  only  one  cause 
of  action,  and  this  although  an  action  might  be  maintained 
upon  each  of  such  breaches  as  it  occurred  and  before  any  sub- 
sequent breach  occurred.  It  was  held  in  an  action  for  dam- 
ages to  specific  articles  of  personalty,  resulting  from  a  tort, 
that  an  amendment  may  be  made  by  setting  forth  damages 
to  other  articles  of  personalty  caused  by  the  same  tort  and 
at  the  same  time.  (City  Council  of  Augusta  v.  Lombard,  99 
Ga.  282.)  Where  damages  were  asked  for  digging  up  the 
bodies  of  plaintiff's  parents  and  removing  them  from  a  ceme- 
tery lot  and  then  bursring  other  bodies  on  the  lot,  an  amend- 
ment was  permitted  after  the  limitation  had  run,  claiming 
$400  damages  as  the  cost  of  returning  the  bodies  to  the  lot 
and  restoring  the  monument  and  shrubbery  on  the  lot.  (An- 
deraon  v.  Aeheson,  132  Iowa,  744.)     In  Coxe  v.  TUghman, 
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1  Whar.  (Pa.)  281,  an  amendment  assigning  new  breaches  of 
a  contract  on  which  an  action  had  been  brought  and  making 
an  alteration  in  the  grounds  of  recovery  on  that  instrument 
and  the  modes  in  which  the  defendant  had  violated  it,  was 
held  to  be  permissible.  In  Wilhelm's  Appeal,  79  Pa.  St.  120, 
it  was  held  tim^  a  petition  asking  an  account  of  ores  taken 
from  a  tenancy  in  common  mis^t  be  amended  seven  years 
afterwards  by  alleging  that  ores  had  been  taken  from  other 
lands,  and  it  was  held  that  a  new  cause  of  action  was  not  al- 
leged and  the  amendment  was  not  barred.  (See,  also.  Band 
V.  Sewing  Machine  Co.,  28  Kan.  119 ;  North  Shore  St.  Ry.  Co. 
V.  Payne,  192  HI.  289;  Cooper,  AdmCr,  v.  MiUs  County,  69 
Iowa  850;  Sullivan  v.  Owens,  [Tex.  Civ.  App.  1905,]  90  S. 
W.  690;  Benttey  v.  Insurance  Co.,  40  W.  Va.  729;  Notes, 
8  L.  R.  A.,  n.  s.,  259, 275 ;  88  L.  R.  A.,  n.  s.,  196.) 

Defendant  insists  that  the  evidence  was  insufficient  to  sus- 
tain the  finding  of  the  referee  making  an  allowance  for 
the  lumber  item,  and  also  as  to  the  other  items  that  were 
allowed;  but,  after  a  critical  examination  of  the  evidence, 
we  have  no  hesitation  in  sasdng  that  the  findings  of  the  ref- 
eree have  sufficient  support.  It  is  manifest  from  the  find- 
ings that  the  referee  gave  careful  attention  to  the  evidence . 
and  that  his  conclusions  were  drawn  with  discriminating  judg- 
ment. 

Plaintiff,  in  its  cross  appeal,  contends  that  coal  is  material, 
and  that  under  the  contract  defendant  was  to  furnish  free 
transportation  of  material  required  in  carrying  out  the  con- 
tract. The  meaning  of  the  term  material  as  used  in  the  con- 
tract i»  not  free  from  doubt,  but  it  is  insisted  that  the  excep- 
tions enumerated  in  the  contract  as  to  materials — ^to  wit:  feed 
for  teams  and  men,  commissary  supplies  and  explosives — vin- 
dicate that  all  other  materials  than  these  were  to  be  carried 
free.  In  Philadelphia,  Appellant,  v.  Malone,  214  Pa.  St.  "90, 
a  contractor  who  had  undertaken  the  construction  of  a  reser- 
voir gave  a  bond  which  required  that  all  materials  furnished 
for  the  work  should  be  paid  for,  and  it  was  held  that  coal  used 
to  generate  steam  for  the  operation  of  a  steam  shovel  and  a 
locomotive  in  making  the  excavations  was  not  within  the  ob- 
ligation of  the  bond.  Of  like  import,  is  Lyman  Coal  Co.  v. 
U.  S.  Fidelity  &  Guar.  Co.,  82  Vt.  94.    Regardless  of  these 
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interpretations,  however,  there  was  ambiguity  in  the  contract 
as  to  whether  coal  to.  be  used  in  the  digging  of  the  tunnel  was 
intended  to  be  included  in  the  term  material,  and  therefore 
testimony  was  rightfully  received  to  aid  in  ascertaining  the 
intention  of  the  parties.    It  has  been  said : 

"The  intention  of  the  ptarties  to  a  contract  is  to  be  determined 
primarily  by  the  language  emi^oyed  therein,  construed  in  its  ordinary 
meaning.  If  a  provision  be  fairly  susceptible  of  two  meanings,  then  the 
geAeral  scope  and  purpose  of  the  entire  transaction  and  all  the  sur- 
rounding circumstances  are  to  be  considered  in  determining  which  mean- 
ing was  intended.""  (Brick  Co.  v.  Gas  Co.,  82  Kan.  762,  syl.  1[2,  109 
Pac  S98.) 

(See,  also.  Brown  v.  Shields,  78  Kan.  305,  96  Pac.  361; 
Royer  v.  Silo  Co.,  99  Kan.  809, 161  Pac.  654.) 

The  testimony  introduced  was  sufficient  to  satisfy  the  ref- 
eree that  the  term  used  was  not  intended  by  the  parties  to  in- 
clude the  coal  used  in  the  excavation.  In  the  negotiations  be- 
tween the  parties  the  bid  appears  to  have  been  made  upon  the 
theory  that  coal  sufficient  for  the  purpose  would  be  found  as 
the  excavation  of  the  tunnel  proceeded.  The  evidence  was 
sufficient  to  sustain  the  finding  of  the  court  that  free  trans- 
portation for  coal  was  not  within  the  contemplation  of  the 
parties  in  the  making  of  the  contract. 

Other  objections  are  not  deemed  to  be  material,  and,  find- 
ing no  error  in  the  record,  the  judgment,  is  affirmed. 


No.  21,489. 

Lydia  Jeffries,  Appellee,  v.  The  Farmers  Union  Co-opera- 
tive Mercantile  and  Elevator  Company,  Appellant 

SYLLABUS  BY  THB  COURT. 

1.  "Factory  Act" — Widow  May  Maintain  Action  for  Death  of  Htiaband, 
The  decision  in  the  case  of  Mott,  Adm%  v.  Long,  90  Kan.  110,  182 
Pac.  998,  holding  that  when  no  personal  representative  has  been  ap- 
pointed a  widow  may  maintain  an  action  under  the  factory  act  for 
the  death  of  her  husband,  approved  and  followed. 

2.  Samb— Gratn  Eleva;tor,  a  Factory  Within  ''Factory  Act**  A  grain 
elevator,  wherein  grain  coming  from  the  farm  in  a  raw  state  or  con- 
dition is  converted  into  an  improved  form  by  the  processes  of  elevat- 
ing, drying,  cleaning,  and  mixing,  is  a  factory,  within  the  meaning 
of  the  factory  act.     (Gen.  Stat.  1915,  §  5892.) 
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3.  Same — Widow  May  Not  Compromise  Action  to  Prejudice  of  InfanJt 
Child.  A  cause  of  action  for  the  death  of  a  workman,  arising  under 
the  factory  act,  may  not  be  compromised  by  the  widow  to  the  preju- 
dice of  an  infant  child  entitled  to  share  in  the  damages  recoverable. 

Appeal  from  Rush  district  court;  Albert* S.  Foulks,  judge. 
Opinion  filed  April  6,  1918.    AflSrmed. 

David  Ritchie,  of  Salina,  for  the  appellant. 
H.  L.  Anderson,  of  La  Crosse,  Samuel  Jones,  and  Ben  Jones, 
both  of  Lyons,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  for  damages  for  death  of 
the  plaintiff's  husband,  prosecuted  under  the  factory  act.  A 
demurrer  to  the  petition  was  overruled,  and  a  demurrer  to  a 
portion  of  the  answer  was  sustained.    The  defendant  appeals. 

It  is  said  the  action  was  not  maintainable  by  the  widow  of 
the  deceased,  and  should  have  been  prosecuted  by  a  personal 
representative.  The  court  held  otherwise  in  the  case  of  Mott, 
Adm%  V.  Long,  90  Kan.  110,  132  Pac.  998.  An  examination 
of  the  briefs  in  that  case  discloses  that  all  the  arguments  now 
presented  in  favor  of  the  exclusive  right  of  a  personal  repre- 
sentative were  then  presented.  The  court  is  still  of  the 
opinion  the  legislature  had  in  mind  the  subject  of  damages  re- 
sulting from  death  occasioned  by  a  violation  of  the  factory  act, 
and  did  not  have  in  mind  a  differentiation  of  procedure  by 
specifically  limiting  the  right  to  sue  to  a  particular  party. 

The  plaintiff's  husband  was  killed  by  catching  his  clothing 
on  an  unguarded  setscrew  in  the  main  shaft  of  the  defendant's 
elevator.  It  is  contended  the  elevator,  the  machinery  of  which 
was  operated  by  power  from  a  gasoline  engine,  was  not  a 
manufacturing  establishment  within  the  meaning  of  the  fac- 
tory act.  The  allegations  of  the  petition  relating  to  the  char- 
acter of  the  establishment  follow: 

''In  said  elevator  and  by  its  elevator  machinery  it  manufactores  grrades 
of  wheat  and  grain  other  and  different  from  tiie  grain  as  actually  re- 
ceived into  said  elevator.  That  said  defendant  purchases  wheat  from  the 
farmers  as  grown  in  the  fields  of  Rash  county,  and  dumps  the  same  into 
its  said  elevator  in  different  bins,  and  thereafter  mixes  said  wheat  in 
said  elevator,  mixing  the  lighter  weights  and  lower  grades  of  wheat  with 
higher  grades  and  heavier  wheat,  thereby  making  a  new  and  bett^  grade 
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of  wheat  by  said  mixture,  and  by  said  process  of  mixing  it  improves  said 
lower  grades  of  wheat  and  makes  a  new  and  different  grade  thereof. 
After  receiving  such  wheat  into  said  elevator  it  cleans  the  same  and  op- 
erates a  cleaning  machine  in  said  elevator  through  which  wheat  pur- 
chased by  it  is  caused  to  pass,  and  thereby  the  various  shriveled  grains, 
chaff,  weed  seeds,  and  other  impurities  are  removed,  and  the  said  quality 
and  weight  of  said  grain  are  improved,  and  then  said  wheat  is  by  means 
of  machinery  loaded  into  cars.  That  by  the  process  of  elevating  said 
wheat  which  it  purchases  it  improves  the  same  by  drying,  mixing,  and 
cleaning,  and  the  changing  the  quality  thereof,  and  manufactures  from 
the  wheat  purchased  by  it  new  and  better  and  different  grades  of  wheat. 
That  in  such  manner  defendant  carried  on  a  manufacturing  industry  and 
establishment  and  factory,  within  the  meaning  of  the  factory  laws  of  the 
state  of  Kansas  and  within  the  meaning  of  the  Kansas  factory  act." 

All  establishments  for  the  modification  of  natural  products 
to  adapt  them  to  human  needs  are  embraced  in  the  act.  (CaS" 
par  V.  Lewin,  82  Kan.  604,  610,  109  Pac.  657.)  Grain  is  not 
dealt  in  by  individual  kernels,  but  in  bulk,  by  weight  and  grade, 
which  are  affected  by  a  variety  of  conditions.  Using  the 
words  of  the  statute,  it  is  a  ''natural  product''  which  comes 
from  the  threshing  machine  in  a  ''raw  .  .  .  state  or  con- 
dition,'' and  by  processes  of  elevating,  drying,  cleaning,  and 
mixing,  is  "converted"  into  an  "improved  .  .  .  form." 
(Gen.  Stat.  1915,  §  5892.) 

The  defendant  pleaded  a  settlement  with  the  plaintiff 
whereby  she  agreed  that  if  her  husband's  debts  were  paid, 
which  was  done,  she  would  not  sue.  The  plaintiff  has  a  child 
entitled  to  share  in  the  damages  recovered.  She  prosecutes 
in  a  representative  capacity,  and  the  claim  could  not  be  com- 
promised to  the  prejudice  of  the  infant  beneficiary. 

The  judgment  of  the  district  court  is  affirmed. 
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No.  21,442. 

Glenn  A.  Warner,  Appellee,  v.  E.  0.  Snook  and  George 
Reigl,  Appellants. 

SYLLABUS  BY  THE  COURT. 

*  1.  School  Lani>— /sfands— Ftndtn^s  of  Jury^New  Trial  Granted— No 
Error.  In  an  appeal  from  an  order  granting  a  new  trial  the  appellant 
contends  that  the  ruling  was  based  solely  on  the  glround  that  error 
was  committed  in  giving  a  particular  instruction.  It  is  held  that 
upon  the  whole  record  it  appears  that  the  new  trial  was  ordered 
because  the  trial  judge  disagreed  with  the  jury  in  their  view  of  the 
facts,  and  therefore  the  decision  is  not  reviewable. 
2.  Same.  The  fact  that  the  trial  coJirt  in  granting  a  new  trial  spe- 
cifically and  formally  sets  aside,  as  without  any  support  in  the  evi- 
dence, only  a  part  of  the  special  findings  which  are  attacked,  and 
states  that  there  was  some  evidence  to  support  the  others,  does  not 
necessarily  show  that  such  approval  was  given  to  the  latter  findings 
aS'  to  justify  this  court  in  ordering  judgment  on  them,  even  if  they 
would  be  in  themselves,  if  regarded  as  establishing  the  facts  to  which 
they  relate,  conclusive  of  the  rights  of  the  parties. 

Appeal  from  Ford  district  court;  Littleton  M.  Day,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

L.  A.  Madison,  and  Carl  Van  Riper,  both  of  Dodge  City,  for 
the  appellants. 

Edgwr  Foster,  and  Horace  J.  Foster,  both  of  Garden  City, 
for  the  appellee. 

The  opinion  of  the  court  wa0  delivered  by 

Mason,  J.:  In  1914,  under  the  provision  of  the  statute 
(Laws  of  1913,  ch.  295)  which  has  since  been  repealed  (Laws 
of  1915,  ch.  822,  §  14),  Glenn  A.  Warner  settled  on  a  tract  of 
land  which  he  claimed  to  be  open  to  settlement  as  school  land 
on  account  of  having  formerly  been  an  island  in  the  bed  of  the 
Arkansas  river.  E.  0.  Snook  and  George  Reigl  protested  the 
claim  on  the  ground  that  the  tract  was  an  accretion  to  their 
riparian  land.  A  trial  was  had^  in  which  a  jury  returned  a 
general  verdict  in  favor  of  the  protestants  or  defendants 
and  made  a  number  of  special  findings.  The  court  granted 
a  new  trial,  and  the  defendants  appeal. 
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1.  The  plaintiff  invokes  the  rule  that  the  decision  is  not 
open  to  review,  because  it  rested  so  largely  in  the  discretion 
of  the  trial  court.  (City  of  Sedan  v.  Church,  29  Kan.  190.) 
The  defendants  insist  that  the  decision  is  reviewable  because 
it  turned  upon  an  unmixed  question  of  law;  namely,  whether 
error  was  committed  in  the  giving  of  a  particular  instruc- 
tion relating  to  the  effect  of  avulsion  upon  land  titles.  In 
ruling  on  the  motion  for  a  new  trial,  the  judge  went  over  the 
special  findings  and  announced  that  several  of  them  were  not 
supported  by  the  evidence  and,  on  that  account,  would  be  set 
aside.    He  then  added : 

"I  think  that  instruction  No.  6  might  have  misled  the  jury  in  finding 
that  that  island  did  n't  exist  at  a  certain  time.  I  think  it  is  pure  specula- 
tion, but  would  that  be  material?  ...  I  feel  that  probably  the  jury 
was  misled  by  that  sixth  instruction  that  was  given  without  any  evi- 
dence to  base  it  on  and  I  think  a  new  trial  ought  to  be  granted  in  this 
case.    It  will  be  granted.'^ 

We  do  not  interpret  the  record  as  showing  that  the  new  trial 
was  granted  solely  because  of  error  supposed  to  have  been 
committed  in  the  giving  of  the  instruction  referred  to.  It 
seems  rather  to  indicate  that  the  judge  could  not  approve  the 
verdict  and  findings  of  fact  made  by  the  jury,  and  by  way  of 
explanation  as  to  how  they  might  have  formed  such  mis- 
taken beliefs,  or  a  part  of  them,  suggested  that  they  were 
probably  misled  by  an  instruction  which  was  given  without 
a  sufficient  basis  in  the  evidence.  Even  if  upon  examination 
of  the  evidence  we  should  conclude  that  it  justified  giving 
the  instruction,  we  could  not  order  judgment  on  a  verdict 
which  has  not  received  the  approval  of  the  trial  court.  (K.  C. 
W.  &  N.  W.  fild.^  Co.  V.  Ryan,  49  Kan.  1,  30  Pac.  108.)  There 
is  an  intimation  in  the  language  quoted,  that  the  court  did 
not  regard  the  effect  of  the  instruction  as  vital.  In  this  situa- 
tion, it  appearing  that  the  court  set  aside  the  verdict  because 
he  felt  that  it  was  not  in  accordance  with  the  facts,  we  can 
only  affirm  the  order  granting  a  new  trial. 

2.  The  defendants  argue,  with  considerable  plausibility, 
that  judgment  in  their  favor  should  be  ordered  upon  the  special 
findings  which  the  court  did  not  set  aside,  because  these  find- 
ings were  in  themselves  fatal  to  a  recovery  by  the  plaintiffs. 
One  of  them  was  to  the  effect  that  no  part  of  the  land  in  dis- 
pute originated  as  an  island.    That  finding,  if  regarded  as  es- 
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tablishing  the  fact  to  which  it  relates,  would  seem  to  be  con- 
clusive against  the  plaintiff,  and  might  in  some  circumstances 
form  the  basis  of  a  judgment,  although  other  findings  were 
set  aside.  {Goff  v.  Goff,  98  Kan.  201,  158  Pac.  26.)  In  the 
statement  made  by  the  trial  judge  preliminary  to  the  ruling 
on  the  motion  for  a  new  trial,  he  at  first  said  that  the  evi- 
dence clearly  showed  that  the  land  had  been  an  island  at  some 
time;  later  he  said  that  he  had  overlooked  the  fact  that  the 
jury  might  have  reached  the  conclusion  they  did  in  this  re- 
gard from  a  comparison  of  the  soil,  and  that,  therefore,  he 
would  allow  the  finding  to  stand.  The  defendant's  argument 
involves  the  assumption  that  what  was  said  amounted  to  an 
approval  of  the  finding.  Upon  the  entire  record  we  think  it 
must  be  treated  only  as  indicating  that  in  the  opinion  of  the 
judge  there  was  some  evidence  tending  to  sustain  it.  In  the 
course  of  his  oral  remarks  he  designated  three  findings  as  not 
being  supported  by  the  evidence,  seeming  to  mean  that  there 
was  no  evidence  whatever  to  support  them.  These  were  the 
only  ones  which  he  specifically  and  formally  set  aside.  Of 
another  he  said,  "Now  there  is  evidence  both  ways  on  that. 
I  think  it  is  sustained  by  some  evidence  and  that  will  not  be 
disturbed."  Of  two  others  he  said  that  there  was  sufficient 
evidence  to  sustain  them,  apparently  meaning  that  there  was 
some  evidence  in  their  support.  Iliere  is  no  statement  that 
any  of  the  findings  received  the  affirmative  approval  of  the 
trial  court.  A  judgment  cannot  be  rendered  upon  special 
findings  that  have  not  received  such  approval  (Swan  v.  Salt 
Co.,  86  Kan.  260,  119  Pac.  871),  which  must  be  something 
more  than  a  mere  determination  that  they  were  sustained  by 
some  positive  evidence.  (Bvtler  v.  Milner,  101  Kan.  264,  166 
Pac.  478.)  The  order  granting  the  new  trial  had  the  effect 
of  setting  aside  the  findings  which  had  not  already  been 
vacated. 
The  decision  is  affirmed. 
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No.  21,443. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
Appellant,  v.  H.  Wagner,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Interstate  Commerce — BUI  of  Lading — Acceptance  by  Consignee — 
Implied  Contract  to  Pay  Estahliahed  Freight  Rates,  Where  an  inter- 
state bill  of  lading  contains  any  provision  authorizing  the  consignee  to 
pay  the  freight,  an  implied  contract  by  the  consig^iee  to  pay  the  freight 
charges  arises  from  his  acceptance  of  the  delivery  of  the  goods  under 
the  bill,  into  which  contract  there  will  be  read  the  provisions  of  the 
Elkins  act  requiring  payment  of  the  full  charges  in  compliance  with 
the  duly  established  rate;  and  where  the  consignee  pays  the  charges 
demanded,  which  are  less  than  the  established  rate,  the  carrier  may 
maintain  an  action  against  him  for  the  unpaid  balance  of  the  legal 
charges. 

2.  Same — Presumption  that  Schedule  of  Rates  Was  Duly  Ptiblished.  In 
a  suit  by  a  carrier  to  recover  from  a  consig^nee  the  unpaid  balance  due 
for  freight  charges,  where  it  is  admitted  that  a  schedule  of  rates  has 
been  duly  filed  with  and  approved  by  the  interstate  commerce  commis- 
sion, the  presumption,  in  the  absence  of  any  showing  to  the  contrary, 
is  that  the  rates  were  duly  published,  and  not  that  the  carrier  has  vio- 
lated the  provisions  of  the  Elkins  act  subjecting  it  to  severe  fines 
and  penalties  for  failure  to  publish  the  same. 

Appeal  from  Chase  district  court;  William  C.  Harris, 
judge.    Opinion  filed  April  6,  1918.    Reversed. 

WiUiam  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellant. 

Charles  E.  Davis,  of  Cottonwood  Falls,  R.  M.  Hamer,  and 
H.  E.  Ganse,  both  of  Emporia,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  appellant  sues  to  recover  an  undercharge 
of  freight  amounting  to  $34  on  a  car  of  cottonseed  cake  shipped 
from  Bastrop,  La.,  to  Bazaar,  Kan.,  and  delivered  to  the  appel- 
lee who  was  the  consignee.  The  agreed  statement  of  facts  upon 
which  the  case  was  submitted  to  the  court  is,  that  the  appellant 
and  its  connecting  lines  4ipon  which  the  shipment  was  handled 
had  filed  with  the  interstate  commerce  commission  a  schedule 
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of  rates  which  had  been  approved,  and  which  required  the  pay- 
ment of  $114  on  this  shipment;  that  the  charges  actually  paid 
by  the  appellee  were  $80 ;  that  the  merchandise  was  consigned 
shipper's  order,  and  appellee  was  to  receive  it  at  Bazaar,  freight 
paid  by  the  consignor;  that  he  accepted  delivery  and  at  the  re- 
quest of  the  consignor  paid  the  $80,  which  was  the  full  amount 
of  charges  demanded  by  the  appellant,  and  remitted  the  bal- 
ance of  the  purchase  price  of  the  merchandise  to  the  consignor. 
Upon  these  facts  the  court  rendered  judgment  against  ap- 
pellant for  costs  and  overruled  a  motion  for  a  new  trial. 

Two  reasons  are  suggested  by  the  appellee  in  support  of  the 
judgment.  The  first  one  to  be  noticed  is  the  claim  that  the  ap- 
pellant was  not  entitled  to  recover,  because  there  was  no  show- 
ing that  it  had  caused  the  rate  filed  with  the  commission  to  be 
published.  On  the  other  hand,  the  appellant  relies  upon  the 
presumption  that  it  took  all  the  necessary  steps  required  by 
law  in  establishing  the  rate.  By  the  Elkins  act  of  February 
19, 1903,  Part  I,  32  U.  S.  Stat,  at  Large,  847,  a  willful  failure  of 
the  carrier  to  publish  the  tariff  of  rates  and  charges  as  filed  is 
made  a  misdemeanor,  and  the  act  declares  that  upon  convic- 
tion "the  corporation  offending  shall  be  subject  to  a  fine  not 
less  than  one  thousand  dollars  nor  more  than  twenty  thousand 
dollars  for  each  offense." 

In  Cincinnati  &  Tex.  Pac.  Ry.  v.  Rankin,  241  U.  S.  319,  it 
was  said : 

"It  cannot  be  assumed,  merely  because  the  contrary  has  not  been  es- 
tablished by  proof,  that  an  interstate  carrier  is  conducting  its  affairs  in  , 
violation  of  law."     (p.  327.) 

(See,  also.  New  York  Central  &c.  R.  R.  v.  Beaham,  242  U.  S- 
148.) 

We  think  the  presumption  is  one  upon  which  the  appellant 
was  entitled  to  rely  until  it  was  met  by  some  evidence  to  the 
contrary.  Besides^  the  contention  is  technical;  there  is  no 
claim  that  the  facts,  if  shown,  would  disclose  that  the  schedule 
of  rates  had  not  been  duly  published.  In  Railroad  Co.  v. 
Thisler,  90  Kan.  5,  133  Pac.  539,  some  countenance  was  given 
to  the  technical  rule  which  the  appellee  is  now  invoking,  but 
there  the  cause  was  sent  back  for  a  trial  of  the  sole  question 
whether  the  rate  had  been  duly  published.     The  effect  of 
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the  presumption  that  the  railway  company  had  not  violated 
the  penal  statutes  was  not  referred  to  in  the  opinion. 

The  principal  contention  of  the  appellee  is  that  the  judg- 
ment should  be  sustained  because  the  consignee  is  not  primarily 
liable  for  the  freight  charges,  and  only  becomes  liable  at  all 
by  reason  of  his  acceptance  of  the  shipment ;  and  that  the  ex- 
tent of  his  liability  in  this  case  was  to  pay  the  amount  de- 
manded by  the  carrier.  There  are  a  number  of  authorities 
which  sustain  the  contention.  The  supreme  court  of  Alabama, 
in  Central  of  Georgia  Ry.  Co.  v.  Southern  Ferro  Concrete  Co., 
193  Ala.  108,  reported  with  a  note  in  A.  &  E.  Ann.  Cas.  1916E 
376,  held, 

"That  the  mere  acceptance  and  removal  of  the  goods  by  the  consignee, 
with  the  knowledge  that  the  carrier  is  giving  up  a  lien  upon  the  goods 
for  a  stated  amount,  does  not  create  an  obligation  on  the  part  of  the  con- 
signee to  pay  the  charges  beyond  the  amount  stated.  [Citing  Hutchinson 
on  Carriers,  and  Central  R.  Co.  v.  MacCartney,  68  N.  J.  L.  166.]" 
(p.  378.) 

A  number  of  cases  are  cited  in  the  note  above  referred  to 
which  are  to  the  same  eifect.  In  one  of  the  cases  {Pennsyl- 
vania R.  Co.  V.  Titus,  156  App.  Div.  880,  142  N.  Y.  Supp.  43) 
the  reasons  stated  seem,  at  first  glance,  persuasive.  We  quote 
from  the  opinion : 

"Of  course,  if  the  consignee  accepts  the  goods,  with  notice  that  the 
carrier  has  a  lien  for  a  specified  amount,  thereby  depriving  the  carrier 
of  its  lien,  he  becomes  obligated  by  an  implied  contract  to  pay  the  charges. 
.  .  .  But  if  the  carrier  induces  him  to  accept  the  goods  on  the  theory 
that  the  freight  .charges  are  as  stated,  there,  is  no  principle  upon  which 
he  thereby  bec(»nes  liable  to  the  carrier  for  the  difference  between  the 
freight  charges  thus  paid  and  those  which  the  carrier  by  law  was  re- 
quired to  charge."     (p.  833.) 

These  cases  concede  the  rule  that,  generally,  the  carrier  may 
look  either  to  the  consignor  or  the  consignee  for  payment  of 
the  freight  charges,  but  draw  a  distinction  between  a  case 
where  the  consignee  accepts  the  shipment  with  knowledge  of 
the  undercharges  (in  which  case  he  is  held  liable  because  his 
act  deprives  the  carrier  of  its  lien  on  the  goods),  and  those 
where  he  is  induced  to  accept  the  goods  on  the  theory  that  the 
freight  charges  are  correctly  stated  by  the  carrier.  As  be- 
tween the  consignee  and  the  carrier  the  reasoning  would  ap- 
pear perfectly  sound ;  but  over  and  above  the  rights  of  either 
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the  consignee  or  the  carrier  are  the  rights  of  the  public,  which 
require  that  all  shippers  shall  be  treated  alike.  We  think  the 
decisions  quoted  lose  sight  of  the  policy  of  the  Elkins  act, 
which  compels  the  carrier  in  every  instance  to  collect  the  full 
amount  of  the  established  rate,  and  which  in  effect  makes  the 
consignee  who  receives  the  goods,  for  all  purposes  the  owner 
and  liable  to  the  same  extent  as  the  consignor.  To  hold 
otherwise  would  merely  open  a  door  to  evasion  and  unjust  dis- 
crimination. We  may  not  lose  sight  of  the  fact  that  the  carrier 
does  not  usually  bring  actions  of  this  character  for  the  mere 
purpose  of  collecting  the  undercharge,  but  because  the  law  im- 
poses upon  him  a  severe  penalty  in  case  he  fails  to  use  every 
means  the  law  affords  to  collect  the  undercharge.  In  New 
Haven  R.  R.  v.  Interstate  Commerce  Com.,  200  U.  S.  361,  the 
present  Chief  Justice  said  in  the  opinion : 

"It  cannot  be  chaUenged  that  the  great  purpose  of  the  act  to  regrulate 
commerce,  whilst  seeking  to  prevent  unjust  and  unreasonable  rates,  was 
to  secure  equality  of  rates  as  to  all  and  to  destroy  favoritism,  these  last 
being  accomplished  by  requiring  the  publication  of  tariffs  and  by  pro- 
hibiting secret  departures  from  such  tariffs,  and  forbidding  rebates, 
preferences,  and  all  other  forms  of  undue  discrimination.  .  .  .  The 
all-embracing  prohibition  against  either  directly  or  indirectly  charging 
less  than  the  published  rates  shows  that  the  purpose  of  the  statute  was 
to  make  the  prohibition  applicable  to  every  method  of  dealing  by  a  carrier 
by  which  the  forbidden  result  could  be  brought  about."     (pp.  391, 392.) 

In  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  it  was 
said  in  the  opinion : 

"It  is  not  so  much  the  particular  form  by  which  or  the  motive  for 
which  this  purpose  was  accomplished,  but  the  intention  was  to  prohibit 
any  and  all  means  that  might  be  resorted  to  to  obtain  or  receive  con- 
cessions and  rebates  from  the  fixed  rates,  duly  posted  and  published." 
(p.  72.) 

To  the  same  eifect  see  Railway  Co.  v.  Stannard  &  Co.,  99 
Kan.  720,  162  Pac.  1176;  an  action,  however,  to  correct  under- 
charges from  a  consignor. 

The  law  is  well  settled  that  where  the  bill  of  lading  contains 
any  provision  authorizing  the  consignee  to  accept  the  goods 
and  pay  the  freight  an  implied  contract  by  him  to  pay  the 
charges  arises  from  his  acceptance  of  the  delivery.  The  con- 
tract is  implied  "because  the  consignee  knows  that  the  carrier 
looks  to  him  for  the  charges  and  by  delivery  waives  his  lien 
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therefor,  in  the  faith  that  the  consignee  will  pay  them." 
(Union  Pac.  R.  Co.  v.  American  Smelting  &  Refining  Co,, 
202  Fed.  720,  syl.  H  1,  and  cases  cited  in  the  opinion.) 

We  think  that,  in  all  interstate  shipments^  the  Elkins  act 
must  be  read  into  the  implied  contract  of  the  consignee,  and 
that  the  contract  must  be  held  as  obligating  him  to  pay  the  full 
amount  of  the  legally  established  rate.  In  the  case  last  cited 
the  consignee  paid  less  than  the  legal  charges.  It  was  said  in 
the  opinion :  "The  legal  presumption  is  that  the  plaintiff  in- 
tended to  charge,  and  the  defendant  intended  to  pay,  a  legal, 
and  not  an  illegal,  amount  for  this  transportation."    (p.  722.) 

In  Texas  &  Pacific  Railway  v.  Mugg,  202  U.  S.  242,  the  syl- 
labus reads: 

"One  obtaining  from  a  common  carrier  transportation  of  goods  from 
one  state  to  another  at  a  rate  specified  in  the  bill  of  lading,  less  than  the 
schedule  rates  published  and  approved  and  in  force  at  the  time,  whether 
he  does  or  does  not  know  the  rate  is  less  than  schedule  rate,  is  not  en- 
titled to  recover  the  goods,  or  damages  for  their  detention,  upon  tender- 
ing payment  of  the  amount  specified  in  the  bill  of  lading,  or  of  any  sum 
less  than  the  published  charges.  Whatever  may  be  the  rate  agreed  upon, 
the  carrier's  lien  on  the  goods  is,  by  force  of  the  Interstate  Conunerce 
Law,  the  amount  fixed  by  the  published  schedule  of  rates  and  charges, 
and  this  lien  can  be  discharged,  and  the  consig^nee  becomes  entitled  to  the 
goods,  only  by  payment  or  tender  of  such  amount." 

The  effect  of  the  Elkins  act  appears  to  be  that  it  makes  the 
consignee  who  accepts  the  shipment,  the  owner  for  all  pur- 
poses and  liable  to  the  same  extent  as  the  consignor. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
directions  to  render  judgment  for  the  appellant. 

West,  J.  (dissenting) :  The  petition  alleged  that  the  freight 
charges  which  should  have  been  legally  collected,  based  on  a 
certain  rate  as  shown  by  the  published  tariffs  on  file  with  the 
interstate  commerce  conmiission,  "and  in  force  and  effect  and 
controlling  as  a  legal  rate,"  were  those  sued  for.  If  this  be 
deemed  equivalent  to  an  allegation  that  the  posting  had  been 
properly  made  because  otherwise  the  tariff  could  not  have  been 
in  effect  as  alleged,  it  was  met,  however,  by  the  verified  general 
denial  of  the  defendant,  and  there  was  nothing  in  the  agreed 
statement  of  facts  amounting  to  an  admission  that  the  alleged 
rate  was  posted  or  in  effect.    In  the  Thisler  case  it  was  ex- 
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pressly  denied  that  the  rates  had  been  filed  as  required  by  law, 
and  also  expressly  denied  that  any  of  the  railroads  concerned 
"had  caused  any  schedules  to  be  printed  and  copies  for  the  use 
of  the  public  posted  or  kept  accessible  to  the  public  as  required 
by  law."  This  denial  was  ignored  in  the  instructions,  and  the 
cause  was  remanded  upon  the  sole  question  as  to  whether  or  not 
the  rate  sought  to  be  recovered  was  legally  in  force. 

There  is  nothing  in  the  cited  Rankin  case  inconsistent  with 
the  Thisler  decision.  Rankin  had  signed  a  bill  of  lading  which 
recited  that  lawful  alternate  rates  based  on  specific  values 
were  offered,  and  the  court  said : 

"And  as  no  interstate  rates  are  lawful  unless  duly  filed  with  the  Com- 
mission, it  may  become  necessary  for  the  carrier  to  prove  its  schedules 
in  order  to  make  out  the  requisite  choice.  But  where  a  bill  of  lading, 
signed  by  both  parties,  recites  that  lawful  alternate  rates  based  on  spe- 
cific values  were  offered,  such  recitals  constitute  admissions  by  the  ship- 
per and  sufficient  jmma  fade  evidence  of  choice.  If  in  such  a  case  the ' 
shipper  wishes  to  contradict  his  own  admissions,  the  burden  of  proof  is 
up6n  him."    (Cincinnati  &  Tex,  Puc,  Ry,  v.  Rankin,  241  U.  S.  319,  327.) 

It  was  further  observed  that  the  bill  of  lading  contained  "the 
conspicuous  provisions  concerning  published  rates,  tariff  regu- 
lations. .  .  .'*  (p.  328.)  The  state  courts  had  given  no  force 
to  this  bill  of  lading,  and  hence  the  reversal. 


No.  21,445. 

Rachel  Lillard  and  Mollie  E.  Blakemobe,  as  Executors, 
etc.,  of  R.  I.  McQuiDDY,  deceased,  Appellants,  y.  The  Board 
OF  County  Commissioners  op  the  County  op  Johnson, 

Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Estoppel — Consistency  of  Conduct  Required.  The  doctrine  of  estop- 
pel requires  of  a  party  consistency  of  conduct  when  inconsistency 
would  work  substantial  injury  to  the  other  party. 

2.  Condemnation  Proceedings — County  Wa/rrant  Issued — Oumership  of 
Waarant — Arbitration — Estoppel  A  landowner  entitled  to  a  warrant 
for  certain  condemnation  money,  instead  of  demanding  its  delivery, 
submitted  to  the  county  board  the  question  whether  he  or  his  gnrantee 
was  entitled  to  such  warrant,  stating,  among  other  things,  that  he  felt 
"sure  that  when  the  facts  are  known  by  you,  that  no  better  tribunal 
can  be  found  to  decide  our  relative  rights  than  your  Honorable  Body.** 
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Thereafter  the  vendee  appeared  before  the  board,  and  upon  his  show- 
ing the  warrant  was  delivered  to  hinL  Later  the  vendor  sued  the 
board  to  recover  the  amount  and  value  of  the  warrant.  Held,  that  he 
is  estopped. 

Appeal  from  Johnson  district  court;  Jabez  0.  Rankin, 
judge.    Opinion  filed  April  6,  1918.    Affirmed. 

/.  O.  Pickering,  of  Olathe,  for  the  appellants. 
C.  L.  Randall,  county  attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J.:  A  road  was  ordered  opened  across  the  land  of 
R.  I.  McQuiddy,  who  presented  his  claim  for  damages  and  was 
allowed  $600.  On  October  30,  1915,  the  board  of  county  com- 
missioners ordered  a  warrant  to  be  drawn  and  issued  to  him 
for  this  amount.  The  petition  set  out  the  warrant,  and  al- 
leged that  when  it  was  drawn  there  was  sufficient  money  in 
the  treasury  to  pay,  but  that  before  the  action  was  begun  he 
demanded  payment,  which  was  refused.  The  board  answered 
by  general  denial,  admitted  the  execution  of  the  warrant,  and 
alleged  that  it  was  held  by  the  clerk  to  be  delivered  to  the 
party  legally  entitled  thereto.  Further,  that  about  December 
16,  1915,  McQuiddy  sold  the  property  and  executed  a  general 
warranty  deed  therefor,  of  which  fact  the  board  had  no  knowl- 
edge until  sometime  after  the  execution  of  the  warrant  and 
until  the  grantee  appeared  and  demanded  that  it  be  delivered 
to  him.  The  board  further  alleged  its  clerk  communicated 
with  McQuiddy,  advising  him  of  the  claim  of  his  grantee, 
whereupon  McQuiddy  authorized  the  board  to  ascertain  and 
decide  who  was  entitled  to  the  warrant  and  dispose  of  it  ac- 
cordingly, setting  out  a  copy  of  his  letter  in  which  he  said : 

"After  due  deliberation,  I  have  concluded  to  submit  thei  question  of 
ownership  to  the  $600.00,  awarded  me  for  damages.  .  .  .  after  a  fair 
and  true  statement  of  all  the  essential  facts  I  desire  the  said  honorable 
board  to  decide  who  should  have  the  money  and  so  dispose  of  it." 

Then  followed  a  statement  as  to  the  price  and  profit  on  the 
sale,  and  the  expression, 

"I  feel  sure  that  when  the  facts  are  known  by  you,  that  no  better 
tribunal  can  be  found  to  decide  our  relative  rights  than  your  Honor- 
able Body." 
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It  was  alleged  that  after  receiving  this  letter  the  grantee 
with  his  attorney  appeared  before  the  board,  and  that  the 
latter  in  good  faith,  after  hearing  the  matter,  delivered  the 
warrant  to  such  grantee,  and  did  so  upon  the  direction  con- 
tained in  the  letter  referred  to.  To  this  answer  a  demurrer 
was  filed  and  overruled.  Thereupon  a  motion  was  made  for 
judgment  on  the  pleadings,  which  was  also  overruled.  Mc- 
Quiddy  having  died,  the  case  was  revived  in  the  names  of  the 
plaintiffs  as  executors,  who  appeal. 

The  plaintiffs  contend  that  the  county  board  was  the  proper 
tribunal  to  establish  the  road  and  determine  to  whom  the 
damages  were  due;  that  this  determination  was  in  favor  of 
the  decedent;  and  that, 

''The  board  had  no  power  to  review  and  revise  that  decision  and 
award  or  to  sit  in  judgment  in  a  controversy  between  rival  claimants  of 
a  fund  in  its  possession.'' 

The  board,  Duvall  not  having  been  made  a  party  as  re- 
quested, contends  that  it  is  protected  in  its  action  by  the  direc- 
tion in  the  McQuiddy  letter;  that  having  thus  directed  he 
could  not  repudiate  his  action,  and  that  he  is  estopped  so  to 
do.    It  is  said  that, 

"What  he  did,  was  voluntary  on  his  part — not  even  suggested  by 
the  Commissioners;  having  on  his  own  motion  voluntarily  waived  his 
right  to  demand  payment,  surely  must  be  bound  by  his  selection  of 
methods." 

We  have  examined  the  record  and  the  briefs,  as  well  as  the 
reply  brief,  and  to  this  complexion  must  it  come  at  last: 
When  the  warrant  was  drawn  McQuiddy  was  entitled  to  it; 
before  this  suit  was  brought  he  had  sold  the  land  to  Duvall,  who 
appeared  before  the  board  and  claimed  that  the  warrant  should 
be  delivered  to  him.  On  receiving  this  information  from  the 
board,  McQuiddy  recognized  that  there  was  a  question  between 
him  and  Duvall  as  to  the  ownership  of  the  warrant  and  sub- 
stantially requested  the  board  to  ascertain  the  facts  and  decide 
accordingly,  making  it  a  sort  of  referee  or  arbiter  to  investi- 
gate and  determine  the  rights  of  the  grantor  and  grantee. 
It  appears  that  the  board  did  exactly  what  he  suggested,  and 
decided  in  favor  of  the  other  party.  There  is  no  showing  or 
claim  that  the  board  did  not  ascertain  the  real  facts,  or  that 
it  did  not  act  in  good  faith,  or  do  exactly  what  the  grantor 
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had  suggested  that  it  should  do.  While  McQuiddy  was  under 
no  compulsion  to  submit  this  matter  to  the  arbitration  of  the 
county  hoard,  and  while  that  body  had  no  jurisdiction  to  de- 
cide it,  and  none  could  be  conferred  by  the  act  of  the  parties, 
still  he  voluntarily  did  so  submit  it,  and  the  other  claimant 
acting  thereon  made  a  showing  and  won.  It  does  not  lie  in  the 
grantor's  mouth,  under  these  circumstances,  to  ignore  the  ac- 
tion of  the  board,  which  he  thus  invoked,  and  compel  it  to  pay 
the  warrant  to  him.  In  other  words,  under  the  circumstances 
shown,  the  decedent  estopped  himself  by  his  own  conduct  to 
acquire  the  relief  which  the  executors  demand  in  this  case. 
One  who  submits  a  matter  to  one  known  to  he  incompetent  to 
act  as  arbitrator,  and  takes  the  chances  of  a  favorable  deci- 
sion, cannot,  after  the  award,  raise  the  question  of  incom- 
petency {Anderson  v.  Burchett,  48  Kan.  153,  29  Pac.  315) ; 
likewise  one  who  has  waived  the  oath  of  the  arbitrators  and 
the  swearing  of  witnesses  who  appear  before  them  cannot, 
after  the  award,  raise  the  question.  (RttsseU  v.  Seery,  52 
Kan.  736,  35  Pac.  812.) 

The  doctrine  of  estoppel  requires  consistency  of  conduct. 
(Powers  V.  Scharling,  76  Kan.  855,  859,  92  Pac.  1099 ;  Stark 
V.  Meriwether,  99  Kan.  650,  657,  163  Pac.  152.) 

''Estoppel  arises  when  one  by  his  conduct  so  misleads  another,  that 
the  former  is  not  permitted,  or,  as  we  say,  is  estopped  from  asserting 
a  right  which  he  might  otherwise  assert.  In  theory,  the  person  estopped 
still  has  the  right  but  cannot  assert  it."     (14  M.  A.  L.  174.) 

"The  doctrine  of  estoppel  is  frequently  applied  to  transactions  in 
which  it  is  found  that  it  would  be  unconscionable  to  permit  a  person 
to  maintain  a  position  inconsistent  with  one  in  which  he  has  acquiesced 
or  of  which  he  has  accepted  any  benefit."     (10  R.  C.  L.  694,  §  22.) 

"An  estoppel  may  be  used  as  a  defense  against  a  party  who  is  thus 
precluded  from  [by]  his  act  or  statement  from  maintaining  his  action; 
or  it  may  be  used  by  the  plaintiff  to  prevent  or  avoid  a  defense  which 
is  open  to  a  similar  objection."  (1  Herman  on  Estoppel  and  Res 
Judicata,  §  19.) 

The  order  overruling  the  motion  for  judgment  on  the  plead- 
ings is  affirmed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 
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No.  21,446. 

Kate  C.  McKeown,  Appellant,  v.  Frank  Carroll,  as  Exec- 
utor, etc.,  of  Cornelius  Kelly,  et  al..  Appellees. 

SYLLABUS  BY  THE  COUBT. 

1.  Contract— ro  Make  Plaintiff  an  Heir— Insufficient  Evidence.  The 
evidence  did  not  prove  the  contract  alleged  in  the  plaintifTs  petition. 

2.  SAMi>-~Finding9 — Supported  hy  the  Evidence,  The  findings  of  fact 
made  by  the  trial  court  were  supported  by  the  evidence,  and  no  suffi- 
cient reason  is  advanced  by  the  plaintiff  for  striking  out  any  portion 
of  any  finding,  or  for  adding  anything  thereto. 

Appeal  from  Leavenworth  district  court;  James  H.  Wen- 
DORPP,  judge.    Opinion  filed  April  6, 1918.    Afiirmed. 

Arthur  Af.  Jackson,  of  Leavenworth,  WiUiam  G.  Holt,  and 
/.  K.  Cubbison,  both  of  Kansas  City,  for  the  appellant. 

A.  E.  Dempsey,  of  Leavenworth,  E.  S.  McAnany,  and  Af.  L. 
Alden,  both  of  Kansas  City,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  plaintiff  seeks  to  compel  the  specific  per- 
formance of  a  contract  by  which  Cornelius  Kelly,  as  alleged  by 
the  plaintifif,  agreed  that  if  she  would  live  with  Cornelius  Kelly 
and  Jane  Kelly,  his  wife,  as  their  daughter,  all  the  property 
owned  by  Cornelius  Kelly  should  be  the  plaintiff's,  and  that 
she  would  be  the  only  heir  of  Cornelius  Kelly,  and  would  re- 
ceive all  of  his  property  at  his  death.  Judgment  was  rendered 
in  favor  of  the  defendants,  and  the  plaintiff  appeals.  The  trial 
court  made  special  findings  of  fact  and  conclusions  of  law  as 
follows : 

''1.  The  plaintiff  is  the  daughter  of  Jeremiah  C.  Denny,  who  died  about 
July  12,  1869,  leaving  the  plaintiff  and  her  three  brothers  orphans,  their 
mother  having  died  previously.  Cornelius  Kelly  was  a  sergeant  in  the 
United  States  Army  at  Fort  Leavenworth,  Kansas,  about  that  time  and 
about  the  year  1873  said  Cornelius  Kelly  and  his  then  wife,  Jane  Kelly, 
being  childless,  took  the  plaintiff  and  her  brother,  Jerry  Denny,  to  raise. 
Where  the  plaintiff  and  her  said  brother  were  before  being  taken  into  the 
family  of  said  Cornelius  Kelly  is  not  shown  in  the  evidence,  but  in  the 
argument  of  the  case  it  was  conceded  that  t^ey  were  taken  fi-om  a  local 
orphan  asylum.    On  what  terms  or  conditions  the  plaintiff  was  taken  into 
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the  family  of  Cornelius  Kelly  or  whether  there  were  any  conditions  what- 
ever is  not  shown  in  the  evidence.  However,  Cornelius  Kelly  and  his  wife 
took  the  plaintiff  into  their  home,  reared  her,  sent  her  to  the  parochial 
school  at  Fort  Leavenworth,  Kansas,  and  later  on,  after  they  moved  to 
the  city  of  Leavenworth  in  1889,  sent  her  to  St.  Mary's  Academy,  where 
she  srraduated  in  the  year  1892. 

*^2,  Cornelius  Kelly  and  his  wife,  Jane  Kelly,  were  kind  to  the  plaintiff 
and  referred  to  her  as  'Katie'  and  'our  Katie'  and  sometimes  as  'Katie 
Kelly';  but  she  was  also  known  by  the  earlier  residents  of  Fort  Leaven- 
worth as  'Katie  Denny'  and  was  sometimes  called  'Katie  Kelly'  and  some- 
times called  'Katie  Denny'  and  her  brother  was  called  and  known  as 
'Jerry  Denny.'  The  plaintiff  also  referred  to  and  called  Cornelius  Kelly 
and  his  wife  'father'  and  'mother,'  and  they  treated  her  with  considerable 
kindness  and  affection,  which  in  her  younger  years  was  reciprocated 
by  her. 

"3.  After  retiring  from  the  army,  Cornelius  Kelly  and  his  wife  moved 
to  the  city  of  Leavenworth,  Kansas,  the  exact  date. not  being  clearly 
shown.  The  plaintiff  came  to  Leavenworth  with  Mr.  and  Mrs.  Kelly  and 
lived  with  them  and  continued  to  be  treated  as  a  member  of  the  family 
until  about  1889,  when  Cornelius  Kelly  sent  the  plaintiff  to  St.  Mary's 
Academy  for  further  education.  Upon  her  entrance  into  the  academy 
she  was  registered  as  'Katie  C.  Denny.'  She  graduated  from  the  academy 
in  1892.  During  her  attendance  at  the  academy  she  made  frequent  visits 
to  the  home  of  Mr.  and  Mrs.  Kelly  and  continued  to  treat  and  regard  it 
as  her  home  and  Cornelius  Kelly  received  and  signed  the  reports  made  by 
the  teachers  on  printed  forms  for  that  puri>ose  and  under  the  line  on 
which  his  signature  was  to  be  written  were  the  printed  words  'parent  or 
guardian.'  He  signed  these  reports  but  he  .did  not  write  the  words  'parent 
or  guardian'  or  either  of  them,  but  only  signed  his  name  'Cornelius  Kelly' 
on  the  report  sent  him  by  the  teachers  at  the  academy. 

"4.  After  her  graduation  she  returned  to  the  home  of  Mr.  and  Mrs. 
Kelly,  in  Leavenworth,  Kansas,  and  remained  there  for  several  months, 
living  with  Mr.  and  Mrs.  Kelly  as  a  member  of  their  family,  until  about 
1893.  Up  to  this  time  friendly  and  affectionate  relations  existed  be- 
tween the  plaintiff  and  Mr.  and  Mrs.  Kelly.  She  had  not  been  required 
at  any  time  to  do  any  hard  or  laborious  work  and  both  Mr.  and  Mrs. 
Kelly  had  stated  at  different  times  that  they  expected  to  leave  their 
property  to  her;  that  they  had  no  one  else  to  leave  it  to;  that  she  would 
get  all  their  property  when  they  were  gone — ^meaning  when  they  were 
dead. 

"6.  About  1893  the  plaintiff  obtained  emplo3rment  as  secretary  of  All 
Saint's  Hospital,  at  Kansas  City,  Missouri,  receiving  good  wages,  where 
she  remained  for  x>erhaps  two  or  three  years,  during  which  time  she  often 
visited  Mr.  and  Mrs.  Kelly.  She  then  took  a  course  in  a  business  school, 
learned  stenography,  and  obtained  employment  in  the  (^ce  of  a  law 
firm  in  Kansas  City,  Kansas,  where  she  remained  until  about  1898,  when 
she  was  married  to  William  McKeown.  During  her  employment  in  this 
law  firm  in  Kansas  City,  Kansas,  she  often  visited  Mr.  and  Mrs.  Kelly 
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and  their  relations  were  friendly  and  affectionate.  There  was  no  ob- 
jection on  the  part  of  Mr.  Kelly  or  Mrs.  Kelly  to  the  marriag^e  of  the 
plaintiff  to  William  McKeown,  and  after  her  marriage,  the  plaintiff  and 
her  husband  visited  at  the  home  of  Mr.  and  Mrs.  Kelly,  and  they  ex- 
pressed and  showed  a  continued  friendship  and  affection  for  plaintiff  and 
a  kindly  regard  for  her  husband. 

''6.  After  her  marriage,  the  plaintiff  removed  with  her  husband,  to 
Colorado,  where  she  has  since  resided.  In  the  year  1907,  Mrs.  Jane 
Kelly  was  taken  sick.  The  plaintiff  came  from  her  home  in  Colorado  and 
stayed  with  Mrs.  Kelly  about  a  week,  when  Mrs.  Kelly  seemed  much  bet- 
ter and  the  plaintiff  returned  to  her  home  in  Colorado.  In  a  short  time 
thereafter  Mrs.  Jane  Kelly  became  worse  and  shortly  died.  Plaintiff 
returned  to  Leavenworth  and  attended  her  funeral  and  remained  a  few 
days  at  the  Kelly  home. 

''At  or  about  the  time  of  the  funeral  of  Mrs.  Jane  Kelly,  some  un- 
pleasantness occurred  between  Cornelius  Kelly  and  the  plaintiff  because 
of  the  plaintiff's  interference  with  the  funeral  arrangements  and  this  in- 
cident seems  to  have  caused  Cornelius  Kelly  some  embarrassment  with 
his  friends  and  occasioned  some  resentment  on  his  part  towards  the  plain- 
tiff. 

"7.  After  the  funeral  of  Mrs.  Jane  Kelly  in  June,  1907,  and  before 
her  return  to  her  home  in  Colorado,  Cornelius  Kelly  gave  plaintiff  some 
money  and  jewelry  amounting  to  the  sum  of  about  one  thousand  dollars 
and  stated  to  some  of  his  friends  that  he  was  done  with  her.  Plaintiff 
returned  to  her  home  in  Colorado  and  continued  to  write  to  Cornelius 
Kelly  and  he  answered  some  of  her  letters. 

''In  one  of  his  letters,  dated  August  9,  1907,  he  said,  among  other 
things,  'Made  my  will,  did  not  forget  you.'  In  another  letter,  dated 
December  12,  1910,  he  said,  among  other  things,  *I  deeded  my  property  to 
orphan  asylum  and  willed  my  other  assets  to  you — ^have  nothing  now  but 
my  pension;  it  meets  my  wants.' 

"8.  Cornelius  Kelly  continued  to  reside  in  his  home  on  North  Eighth 
Street,  in  the  City  of  Leavenworth,  Kansas,  and  on  the  15th  day  of 
November,  1911,  he  was  united  in  marriage  to  Margaret  Sullivan,  one 
of  the  defendants  in  this  action.  On  November  20,  1911,  he  wrote  plain- 
tiff advising  her  of  his  marriage  and  after  that  time  there  seems  to  have 
been  little  conununication  between  him  and  the  plaintiff. 

"9.  On  April  27,  1915,  Cornelius  Kelly  made  and  executed  his  last 
will  and  testament,  which  has  been  duly  admitted  to  probate,  and  in 
which  will  and  testament  the  plaintiff  was  willed  one  hundred  dollars. 
Various  other  bequests  were  contained  in  said  will,  some  for  charitable 
and  religious  purposes,  and  the  remainder  of  his  estate  was  willed  to 
his  second  wife,  Margaret  Kelly,  one  of  the  defendants  in  this  action. 

"At  and  before  the  making  of  his  will  Cornelius  Kelly  stated  that  he 
had  never  adopted  the  plaintiff,  that  he  had  raised  and  educated  her  and 
that  he  was  under  no  obligations  to  her  whatever,  and  that  he  did  not 
wish  to  leave  her  anything  in  his  will,  but  his  wife,  Margaret  Kelly,  one 
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of  the  defendants  in  this  action,  insisted  that  he  leave  her  something  and 
he  therefore  willed  her  the  one  hundred  dollars  above  stated. 

"10.  The  evidence  does  not  prove  that  Cornelius  Kelly  or  his  wife, 
Jane  Kelly,  ever  entered  into  any  agreement  of  any  kind  with  the  plain- 
tiff or  with  any  other  person  or  persons,  by  which  there  was  ever  any 
understanding  or  agreement  of  any  kind  or  nature,  that  the  plaintiff, 
under  any  circumstances,  conditions  or  consideration,  was  to  have  or  re- 
ceive any  of  their  property  at  the  time  of  their  death,  or  the  death  of 
either  of  them,  and  therefore  the  allegations  in  the  plaintiff's  petition  in 
that  regard  have  not  been  proven." 

CONCLUSION   OF  LAW. 

"1.  The  prayer  of  the  plaintiff's  petition  should  be  denied  and  judg- 
ment entered  in  favor  of  the  defendants  for  costs." 

1.  The  plaintiff  presents  five  specifications  of  error;  three 
of  which  are  as  follows : 

"First.  The  trial  court  erred  in  not  awarding  plaintiff  judgment  for 
specific  performance  as  prayed  for  in  her  amended  petition. 

"Third.  The  trial  court  erred  in  refusing  to  sustain  plaintiff's  mo- 
tion to  vacate  and  set  aside  the  10th  finding  of  fact  and  the  conclusion 
of  law,  made  by  the  court,  and  to  substitute  therefor  a  different  finding 
and  conclusion,  -as  set  forth  in  her  motion  so  to  do. 

"Fourth.  The  trial  court  erred  in  refusing  to  sustain  plaintifTs  mo- 
tion for  judgment  in  her  behalf  on  the  £n*ounds  set  forth  in  her  motion 
therefor." 

The  plaintiff  states  that  "these  three  specifications  all  have 
to  do  with  the  10th  so-called  finding  and  the  sole  conclusion  of 
law  made  by  the  trial  court,"  and  argues  that, 

"The  trial  court  evidently  based  its  so-called  10th  finding  and  its  sole 
conclusion  of  law  on  the  erroneous  theory  that  plaintiff  had  to  prove 
a  specific,  express  contract  between  herself  and  Cornelius  Kelly  by  direct 
evidence." 

The  plaintiff  also  says : 

"The  case  is  brought  before  this  honorable  court  because  it  is  evident 
from  this  10th  finding  and  its  conclusion  of  law  that  the  trial  court  either 
entirely  misconceived  or  wholly  disregarded  the  law  of  this  state  in  cases 
of  this  character,  as  laid  down  by  a  long)  line  of  decisions  of  this  court 
entirely  in  harmony  with  each  other." 

To  support  her  contention,  the  plaintiff  cites  a  number  of 
cases  decided  by  this  court.  In  each  of  these  cases  a  contract 
was  clearly  and  definitely  established. 

Under  her  petition,  it  was  necessary  for  the  plaintiff  to 
prove  a  contract  between  herself  and  Cornelius  Kelly;  but  it 
was  not  necessary  to  prove  that  contract  by  direct  evidence. 
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Circumstantial  evidence  would  have  been  sufficient,  but  the 
contract  should  have  been  clearly  and  definitely  established. 
(Anderson  v.  Anderson,  75  Kan.  117, 127,  88  Pac.  743.)  The 
evidence,  as  abstracted,  has  been  carefully  examined,  and  no 
evidence  is  disclosed  by  which  to  establish  that  a  ccmtract  was 
ever  made.    The  tenth  findinjr  of  fact  was  correct. 

2.  Another  specification  of  error  is  that  the  trial  court  erred 
in  refusing  to  sustain  the  plaintiff's  motion  to  modify  certain 
findings  of  fact.  These  were  numbered  1  to  9,  inclusive.  The 
plaintiff  says : 

''A  very  large  portion  of  mne  of  the  ten  findings  made  by  the  trial 
court  was  favorable  to  plaintiff,  therefore  she  could  not  ask  that  the  nxne 
be  vacated.  She  could  only  ask  that  they  be  modified  so  as  to  conform 
and  adhere  to  the  material  evidence  and  testimony  and  that  such  portions 
of  them  as  were  not  material  or  were  not  supported  by  material  testi- 
mony, be  left  out  of  them." 

It  was  the  duty  of  the  trial  court  to  find  the  facts  from  the 
evidence  introduced.  The  court  made  complete  findings,  and 
those  findings  were  supported  by  the  evidence.  No  sufficient 
reason  is  advanced  by  the  plaintiff  for  striking  out  any  por- 
tion of  any  finc^ing,  nor  for  adding  an3rthing  thereto.  An 
examination  of  the  evidence  does  not  disclose  any  such  reason. 
The  plaintiff's  motion  was  properly  denied. 

The  judgment  is  affirmed. 


No.  21,447. 

R.  J.  Smith,  AppeUee,  v.  Elijah  B.  Fenner,  AvveUant. 

SYLLABUS  BY  THE  COURT. 

Reward — Contract  for  ApprehendMtg  CriniinaL    Evidence  examined, 

and  held  sufficient  to  prove  a  contract  to  pay  a  reward  for  discovering, 

locating  and  apprehending  a  criminal. 

Same — Right  of  Ptiblic  Officer  to  Claim  Reward.    The  right  of  a  public 

officer  to  claim  a  reward  for  doing  his  duty  discussed. 

Same— Nonpay  DeptUy  Sheriff  May  Earn  Reward.    A  nonpay  deputy 

sheriff  who  was  under  no  official  duty  to  discover  and  apprehend  a 

thief  is  not  barred  by  any  rule  of  public  policy  from  claiming  a  reward 

offered  for  the  capture  of  the  thief. 

Same — Trial — Findings  of  Jury.    Findings  of  a  jury  examined,  and  no 

material  inconsistency  disclosed  therein. 
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5.  Same — Evidence,  Evidence  examined,  and  held  sufficient  to  support 
the  finding,  verdict  and  judgment  that  plaintiff  had  earned  the  reward 
offered  by  defendant. 

Appeal  from  Leavenworth  district  court;  James  H.  Wen- 
DORFF,  judge.    Opinion  filed  April  6,  1918.    Affirmed. 

Arthur  M.  Jackson,  of  Leavenworth,  for  the  appellant. 
John  T.  (yKeefe,  and  Dennis  Jones,  both  of  Leavenworth, 
for  the  appellee. 

The  opinion  of  the  qourt  was  delivered  by 

Dawson,  J. :  The  plaintiff,  R.  J.  Smith,  obtained  a  judgment 
against  the  defendant,  Elijah  B.  Fenner,  for  the  amount  of  a 
reward  offered  by  the  latter — 

"For  work  done  and  performed  for  him  (Elijah  B.  Fenner)  at  his  re- 
quest and  with  his  knowledge  and  consent,  in  the  matter  of  arresting  the 
thief  or  thieves  charged  with  picking  the  pockets  and  taking  from  the 
person  of  Elijah  B.  Fenner,  and  stealing  therefrom  a  large  sum  of 
money." 

The  bill  of  particulars  in  part  recited : 

''And  plaintiff  avers  that  on  or  about  the  third  day  of  July,  a.  d.  1916, 
in  the  City  and  County  of  Leavenworth,  State  of  Kansas,  Elijah  B. 
Fenner,  the  defendant  herein,  said  to  this  plaintiff,  R.  J.  Smith,  'that 
some  one  stole  from  him  nine  hundred  dollars  ($900.00)  out  of  his  pocket 
while  he  was  at  the  baseball  g^ame  yesterday*  and  promised  and  agreed 
with  plaintiff  that  'if  he  would  get  the  fellow  or  fellows  who  got  his 
money  he  would  pay  to  him  the  sum  of  $150.00';  that  the  words  he  used 
were  about  as  follows:  'If  you  get  the  fellow  who  got  my  money  I  will 
grive  you  $150.00.'  That  plaintiff  accepted  the  promise  and  agreement  of 
defendant  and  went  to  work  immediately  to  get  the  fellow  or  fellows, 
which  he  did.  And  plaintiff  avers  that  he  arrested  the  following  named 
persons,  Calvin  Young,  John  Jacobson  and  Jessie  Young,  in  Leavenworth 
County,  Kansas,  and  that  two  of  the  said  parties,  Calvin  Young  and  John 
Jacobson,  have  already  been  found  guilty  of  stealing  the  defendant's 
money." 

Certain  special  questions  were  answered  by  the  jury: 

"3.  Who  served  the  state  warrant  on  Calvin  Young  at  the  Soldiers' 
Home?    Answer:     Rube  Smith. 

"4.  Was  Calvin  Young  the  only  person  who  was  ever  arrested  for 
and  convicted  of  picking  the  pockets  of  the  defendant?     Answer :    Yes. 

"5.  What,  if  anything,  did  the  plaintiff  do  for  the  defendant,  in  con- 
nection with  the  arrest  of  the  thief  or  thieves  who  had  picked  the  pockets 
of  the  defendant,  that  entitles  said  plaintiff  to  a  reward  of  $150.00  in 
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this  case?     Answer:     He  assisted  in  locating  and  making  the  arrest  of 
Calvin  Young." 

After  the  verdict  was  rendered,  various  motions  were  filed 
by  defendant,  including  one  for  judgment  for  defendant  for  the 
reason — 

''That  the  plaintiff  admitted  in  his  testimony  that  he  was  and  is  a 
regularly  appointed  deputy  sheriff  of  Leavenworth  County,  Kansas,  and 
that  the  arrest  of  one  Calvin  Young  was  made  in  Leavenworth  County, 
Kansas." 

Defendant's  motion  being  overruled,  and  judgment  being 
entered  against  him,  he  appeals,  and  urges  several  errors 
which  will  be  noted. 

It  is  first  contended  that  the  demurrer  to  plaintiffs  evidence 
should  have  been  sustained ;  and  to  justify  this  it  is  urged  that 
plaintiff  did  not  prove  a  contract  with  defendant.  The  court 
discerns  no  failure  of  evidence  on  that  point.  The  evidence  of 
various  witnesses  was  to  the  effect  that  defendant  said :  "If 
you  get  the  fellow  that  got  the  money,  I  will  give  you  $150." 
It  was  with  defendant's  knowledge,  assistance  and  cooperation 
that  plaintiff  immediately  went  to  work  to  discover  and  locate 
the  thief  and  to  have  him  taken  into  custody.  These  facts 
established  the  contract. 

The  important  question  presented  by  defendant  arises  from 
the  fact  that  plaintiff  was  a  deputy  sheriff  of  Leavenworth 
county,  defendant  contending  that  public  policy  forbids  a  pub- 
lic officer  to  demand  or  receive  a  reward  in  addition  to  his 
official  compensation  for  doing  his  duty.  This  rule  is  a  f aniiliar 
and  salutary  one,  and  it  was  particularly  well  stated  in  Matter 
of  Russell's  Application,  51  Conn.  577,  579 : 

''And  it  is  now  well  settled  that  a  public  officer  whose  compensation  is 
fixed  or  whose  fees  are  prescribed  by  law,  cannot  legally  contract  for  or 
demand  a  larger  compensation  or  higher  fees,  in  the  form  of  a  reward 
or  in  any  other  form,  for  services  rendered  in  the  line  or  sc(^>e  of  his 
official  duties.    [Cases  cited.]" 

The  rule  and  its  qualifications  are  cited  and  discussed  in 
Marsh  v.  Express  Co.,  88  Kan.  538,  541,  where  it  was  said : 

"It  is  contrary  to  public  policy  to  allow  an  (^cer  to  recover  a  re- 
ward for  the  i>erformance  of  an  official  duty.  (Matter  of  RtiaaeWa  Ap- 
plication, 51  Conn.  577;  Bank  v.  Edmund,  76  Ohio  St.  396,  81  N.  E.  641, 
11  L.  R.  A.,  n.  s.,  1170,  10  A.  &  E.  Ann.  Cas.  726;  United  States  v.  MaU 
thews,  173  U.  S.  381;  34  Cyc.  1753.) 


Digitized  by 


Google 


Vol.  102. JANUARY  TERM,  1918. 833 

Smith  y.  Fenner. 

"On  the  other  hand,  no  rule  of  public  policy  forbids  such  recovery 
where  the  officer  is  under  no  obligation  arising  fr(»n  his  official  char- 
acter to  perform  the  service.  {Smith  v.  Vernon  County,  188  Mo.  501,  87 
S.  W.  949, 107  Am.  St.  Rep.  324,  70  L.  R.  A.  59;  Russell  et  als.  v.  Stewa/rt 
et  al,  44  Vt  170;  34  Cyc.  1755;  24  A.  &  E.  Bncycl.  of  L.  953.)" 

(See,  also,  Hartley  v.  Granville,  216  Mass.  38.) 

In  another  Kansas  case,  which  was  here  three  times,  the  re- 
ward was  not  withheld  because  the  claimants,  both  public 
officers,  could  not  lawfully  accept  or  collect  it,  but  only  because 
the  party  offering  the  reward  did  not  know  to  whom  it  should 
be  paid.  (Elkins  v.  Wyandotte  County,  86  Kan.  305, 120  Pac. 
542;  Id.  91  Kan.  518,  138  Pac.  578;  Id.  92  Kan.  299,  140 
Pac.  896.) 

The  case  before  us  comes  to  this :  Was  it  the  official  duty  of 
plaintiff  to  discover,  locate,  and  apprehend  the  thief.  The  evi-. 
dence  shows  that  the  plaintiff  was  a  nonpay  deputy  sheriff  of 
the  county  where  the  crime  was  committed  and  where  the 
criminal  was  apprehended.  What  are  the  duties  of  a  nonpay 
deputy  sheriff?  So  far  as  they  are  expressly  defined  by  the 
statute,  his  duties  are  ''to  keep  and  preserve  the  peace,  .  .  . 
and  to  quiet  and  suppress  all  affrays,  riots  and  unlawful  as- 
semblies and  insurrections.'*  (Gen.  Stat.  1915,  §  2750.)  Any 
other  official  duty  of  a  nonpay  deputy  sheriff  could  only  relate 
to  such  as  he  is  commanded  to  perform  by  a  warrant  or  order 
of  court,  or  by  direction  of  his  superior  officer,  the  sheriff  of 
the  county. 

When  plaintiffs  contract  of  employment  was  made  with  de- 
fendant he  was  under  no  official  duty  to  discover  and  appre- 
hend the  thief.  He  had  not  been  detailed  for  any  such  duty 
by  the  sheriff,  nor  charged  with  such  duty  by  a  warrant  or 
order  of  court.  The  task  did  not  fall  into  the  category  of 
duties  imposed  on  all  deputy  sheriffs  by  the  statute.  Plain- 
tiff could  not  have  been  'punished  or  ousted  from  office  for 
official  dereliction  if  he  had  wholly  ignored  this  crime  and  had 
refrained  from  doing  anything  towards  the  capture  of  the 
criminal.  And  so,  when  he  was  engaged  by  the  defendant  "to 
get  the  man  who  got  his  money,*'  plaintiff  was  at  that  time  as 
free  as  any  private  citizen  to  undertake  to  earn  the  reward. 

Moreover,  the  rule  which  bars  a  public  official  from  claiming 
a  reward  for  doing  his  duty  proceeds  in  part,  at  least,  upon 

53— Kan.— 1778  ^  . 
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the  theory  that  his  official  compensation  is  his  lawful  reward 
for  his  services.  (Matter  of  RusaeWs  Application,  supra.) 
As  the  plaintiff  is  a  nonpay  deputy  sheriff,  one  of  the  reasons 
for  the  rule  wholly  fails  when  applied  to  him.  Yet  it  may  be 
conceded  that  if  the  reward  were  claimed  by  plaintiff  for  pre- 
serving the  peace  or  quieting  an  affray — these  duties  being 
imposed  upon  him  by  law — or  for  executing  a  warrant  or  per- 
forming a  specific  duty  imposed  on  him  by  the  sheriff,  he  prob- 
ably could  not  collect  the  reward  although  he  was  serving  with- 
out pay. 

Did  the  plaintiff  earn  the  reward?  The  reward  was  suffi- 
ciently earned,  as  shown  by  the  jury's  fifth  finding  and  the  evi- 
dence which  supported  that  finding.  It  is  immaterial  whether 
plaintiff  had  any  part  in  the  mere  formality  of  making  the  ar- 
rest. When  plaintiff,  pursuant  to  defendant's  offer,  accom- 
panied defendant  to  the  place  where  the  thief  was  expected  to 
be  found,  and  assisted  in  locating  the  thief  and  caused  or  coop- 
erated in  causing  him  to  be  detained  until  a  warrant  could  be 
procured  for  his  formal  arrest,  and  the  thief  was  effectually 
brought  to  justice  through  plaintiff's  assistance  and  coopera- 
tion, and  no  other  person  claims  the  reward  or  a  share  of  it — 
there  being  no  intimation  that  any  other  thief  not  brought  to 
justice  took  part  in  the  robbery — it  seems  that  plaintiff  is 
justly  entitled  to  the  reward. 

The- third  fljiding  of  the  jury  is  to  the  effect  that  plaintiff 
made  the  arrest  of  the  thief,  while  the  return  on  the  warrant 
showed  that  the  arrest  was  made  by  the  sheriff  himself.  That 
is  not  important.  The  controlling  fact  turns  on  the  question 
as  to  whose  efforts  led  to  the  discovery  and  apprehension  of  the 
thief.  The  evidence  justifies  the  jury's  special  finding  that  it 
was  effected  through  the  efforts  of  the  plaintiff,  and  justifies 
the  general  verdict  and  judgment  in  his  behalf.  (Stone  v. 
DyseH,  20  Kan.  123;  Elkins  v.  Wyandotte  Co.,  86  Kan.  305, 
syl.  H  2,  120  Pac.  542.  See,  also.  Note,  8  Ann.  Gas.  860.) 

Affirmed. 
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No.  21,448. 

Royal  D.  Calkins,  Appellee,  v.  The  Salina  Northern  Rail- 
road Company,  Appellant. 

SYLLABUS  BY  THE  CX)URT. 

1.  Condemnation  Proceedings  —  Dcumagea  —  Findings  Not  Conflicting. 
In  a  condemnation  proceeding  a  special  finding  of  a  jury  that  there 
was  no  evidence  of  the  depreciation  of  each  part  of  a  farm  lying  on 
either  side  of  the  right  of  way,  does  not  conflict  with  another  find- 
ing of  the  damage  to  the  land  as  a  whole,  nor  indicate  that  the  find- 
ing as  to  damages  awarded  for  the  land  not  taken  for  right  of  way 
was  not  supported  by  the  evidence. 

2.  Same — Interest  on  Damages.  A  proceeding  to  condemn  private  prop- 
erty for  public  use  does  not  involve  a  .tort,  and  an  owner  whose  land 
is  so  appropriated  is  entitled  to  interest  on  the  damages  sustained  by 
him  between  the  time  of  the  appropriation  and  the  time  of  the  rendi- 
tion of  judfirment. 

Appeal  from  Saline  district  court;  Dallas  Grover,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

David  Ritchie,  of  Salina,  for  the  appellant. 
C.  W.  Burch,  B.  I.  Litowich,  and  La  Rtce  Royce,  all  of  Salina, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  action  in  the  district  court  was  an 
appeal  from  an  award  in  a  condemnation  proceeding,  De^ 
fendant  appeals  from  the  judgment  in  favor  of  plaintiff. 

The  plaintiff's  farm,  through  which  defendant  built  its  road, 
is  comprised  of  the  south  half  of  a  quarter  section.  The 
right  of  way  runs  lengthwise  through  the  farm  in  a  general 
southeasterly  direction,  dividing  it  about  in  halves,  each  tri- 
angular in  shape.  Plaintiff's  house  stands  in  the  south  por- 
tion, near  the  south  line  of  his  farm.  Nearly  the  whole  length 
of  the  right  of  way  is  in  a  cut,  the  greatest  depth  of  which  is 
not  mo^e  than  five  feet,  and  on  each  side  of  the  track  is  a  ditch. 
About  half  way  across  the  farm  a  crossing  was  built  to  enable 
plaintiff  to  go  from  one  part  of  the  farm  to  the  other,  cattle 
guards  and  gates  to  be  built  later  at  this  point.    The  right  of 
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way  took  6.39  acres.  The  report  of  the  commissioners,  filed 
April  21,  1915,  allowed  the  sum  of  $579.25  as  the  value  of 
the  land  taken  and  the  damage  to  that  not  taken,  and  this 
amount  was  deposited  by  the  defendant  with  the  county  treas- 
urer on  July  21,  1915,  about  which  time  the  defendant  took 
active  possession  of  the  land.  At  the  trial  the  jury^ade  the 
following  among  other  special  findings : 

''2.  Q.  Without  reference  to  the  value  of  the  land  actually  takm 
for  right  of  way  what  was  the  amount  of  damages,  if  any,  to  the  re- 
mainder of  the  farm  by  reason  of  the  taking  of  said  6.39  acres  for  the 
right  of  way?   A.  $1361.00. 

''3.  Q.  How  much  was  the  damage  to  that  part  of  the  farm  lying 
north  of  the  right  of  way,  if  any?   A.   No  evidence. 

''4.  Q.  How  much  was  the  damage  to  that  part  of  the  farm  lying 
south  of  the  right  of  way,  if  any?   A.   No  evidence." 

In  this  appeal  no  question  is  raised  as  to  the  award  made 
for  land  taken  for  right  of  way,  but  it  is  contended  that  the 
special  findings  of  the  jury  relating  to  the  depreciation  of  that 
not  taken  are  fatally  inconsistent  with  each  other.  It  is  said 
that  findings  numbers  3  and  4  conflict  with  finding  number  2, 
and  in  effect  negative  it.  After  finding  that  the  damages  to 
the  land  not  taken  were  $1,361,  the  jury,  in  answer  to  questions 
3  and  4,  found  that  there  was  no  evidence  as  to  the  deprecia- 
tion of  the  respective  parts  into  which  the  farm  was  divided 
by  the  railroad.  The  finding  that  there  was  no  evidence  of 
the  damages  sustained  as  to  a  particular  fraction  of  the  farm 
does  not  imply  that  there  was  no  evidence  as  to  the  deprecia- 
tion of  the  farm  as  a  whole.  There  was  evidence  of  the  dam- 
ages to  the  entire  farm  resulting  from  the  condenmation,  and 
sufficient  to  sustain  finding  number  2,  but  it  appears  that  no 
evidence  was  produced,  nor  did  the  parties  deem  it  material, 
to  show  the  exact  quantity  of  the  plaintiff's  land  which  lay  on 
each  side  of  the  right  of  way,  nor  the  exact  depreciation  of 
each  tract  by  reason  of  the  condemnation,  any  more  than 
they  sought  to  ascertain  the  depreciation  of  the  five  acres  on 
which  the  buildings  were  situated  or  of  any  other  fraction  of 
the  farm.  It  was  not  necessary,  and,  as  the  case  was  tried, 
the  jury  had  no  basis  for  finding  the  loss  on  each  part  There 
was  no  real  conflict  or  inconsistency  in  the  findings,  nor  can  it 
be  said  that  finding  number  2  is  without  support. 

The  defendant  objects  to  the  allowance  of  interest  on  the 
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award  prior  to  the  verdict.  It  appears  that  interest  was  al- 
lowed on  the  compensation  between  the  condemnation  and 
the  rendition  of  the  verdict,  less  the  amount  defendant  had 
deposited  with  the  county  treasurer.  It  is  insisted  that  as 
interest  is  not  allowed  for  torts  like  the  destruction  of  prop- 
erty by  fire  (A.  T.  &  S.  F.  Rid.  Co.  v.  Ayers,  56  Kan.  176,  42 
Pac.  722;  17.  P.  Rid.  Co.  v.  Holmes,  68  Kan.  810,  74  Pac.  606), 
none  should  be  allowed  for  damages  resulting  from  the  taking 
of  property  for  a  right  of  way*  The  condemnation  of  land  for 
a  public  purpose  cannot  be  regarded  as  a  tort.  (15  Cyc.  557.) 
An  appropriation  of  land  for  this  purpose  is  a  proper  exercise 
of  governmental  power,  and  all  property  is  held  subject  to 
that  right.  The  award  is  compensation  for  property  taken, 
not  wrongfully  but  in  a  manner  authorized  by  law,  and  the 
amount  of  the  compensation  can  be  readily  ascertained  by 
recognized  standards  of  valuation.  That  interest  may  be  re- 
covered on  an  award  from  the  time  of  condemnation  to  the 
time  of  the  judgment  is  not  an  open  question  in  this  state.  In 
Chdf  Railroad  Co.  v.  Owen,  8  Kan.  409,  it  was  held  that  a  land- 
owner was  entitled  td  interest  on  an  award  from  the  time  of 
the  appropriation,  regardless  of  the  fact  that  the  railway  com- 
pany had  deposited  the  amount  assessed  by  the  commissioners 
with  the  treasurer.  In  Cohen  v.  St.  L.,  Ft.  S.  &  W.  Rid.  Co., 
34  Kan.  158,  8  Pac.  138,  it  was  decided  that  where  a  railroad 
company  has  taken  and  held  possession  of  land  for  a  right 
of  way,  interest  should  be  allowed  on  the  amount  of  the  award 
from  the  t^ime  possession  was  taken  until  the  time  of  trial. 
(See,  also,  W.  &  W.  Rid.  Co.  v.  Kuhn,  38  Kan.  104, 16  Pac.  75 ; 
Irrigation  Co.  v.  McLain,  69  Kan.  334,  76  Pac.  853 ;  Smith  v. 
Railway  Co.,  90  Kan.  757,  136  Pac.  253.) 

No  error  being  found  in  the  record,  the  judgment  is  af- 
firmed. 
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No.  21,449. 

John  Cbaig,  Appellee,  v.  The  Salina  Northern  RAnjtOAD 
Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Condemnation  Proceedings — Railroad  Right  of  Wa/y^-Meamre  of 
Damages  to  Farm  as  a  Whole — Evidence,  In  the  trial  of  an  i^peal 
from  an  award  of  damages  for  the  appropriati<m  of  a  railroad  right 
of  way  through  a  farm,  a  witoess*  for  the  landowner  testified  that  he 
could  give  an  opinion  as  to  the  value  of  the  farm  as  a  whole,  but  not 
of  the  separate  tracts  of  which  it  was  composed,  ^eld,  that  no  re- 
versible error  was  committed  in  sustaining  objections  to  questions 
asked  him  on  cross-examination  as  to  the  value  of  specific  tracts,  and 
as  to  how  he  could  tell  what  the  whole  was  worth  without  knowing 
the  value  of  the  different  parts. 

2.  Same — Instmctions,  The  instructions  in  such  a  case  held  not  to  be 
objectionable  as  failing  to  state  the  issues. 

3.  Same — Findings  as  to  Damages  to  Each  Separate  Tract  Not  Required, 
In  such  a  case  no  error  is  committed  in  the  refusal  to  require  the  jury 
to  answer  questions  as  to  how  much  depreciation  in  the  value  of  each 
of  several  tracts  forming  a  part  of  the  farm  was  caused  by  tiie  appro- 
priation of  the  right  of  way. 

4.  Sabib— ^0  Error  in  Refusing  Special  Question,  In  such  a  case  no 
error  is  committed  in  the  refusal  to  require  the  jury  to  enumerate 
the  considerations  that  tended  to  make  the  farm  less  valuable  by 
reason  of  the  location  of  the  railroad. 

6.  Sabie — Verdict — No  Passion  or  Prejudice  Shoum,  The  record  held  not 
to  show  that  the  verdict  was  .the  result  of  passion  or  prejudice. 

6.  Same — Interest  on  Damages  Properly  Computed,  On  an  appeal  from 
an  award  in  condemnation  proceedings  the  allowance  of  interest  from 
a  date  subsequent  to  the  appropriation  is  held  not  to  have  been 
erroneous. 

Appeal  from  Saline  district  court;  Dallas  Grover,  judge. 
Opinion  filed  April  6, 1918.    Affirmed. 

David  Ritchie,  of  Salina,  for  the  appellant. 
C.  W.  Burch,  B,  I.  Litoivich,  and  La  Rue  Royce,  all  of  Salina, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  The  Salina  Northern  Railroad  Company  ac- 
quired a  right  of  way  across  the  farm  of  John  Craig  by  con- 
demnation.  He  appealed  from  the  award  of  the  commission^, 
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and  on  a  trial  in  the  district  court  was  allowed  a  larger  sum. 
The  company  now  appeals. 

1.  A  witness  for  the  plaintiff  testified  that  he  could  estimate 
the  value  of  the  plaintiff's  farm  before  and  after  the  condem- 
nation, and  he  undertook  to  do  so.  On  cross-examination  he 
was  asked  if  he  could  give  the  value  of  one  of  the  tracts  of 
which  it  was  composed.  He  answered,  "I  don't  know  as  I 
can  in  the  separate  tracts.  I  was  n't  figuring  on  the  farm  that 
way."  He  was  then  asked  if  he  had  any  opinion  as  to  the 
value  of  each  of  a  number  of  tracts  in  turn.  Objections  to 
these  questions  as  involving  repetition  were  sustained;  and 
complaint  is  made  of  these  rulings.  We  see  no  error  in  this 
regard.  The  witness  had,  in  substance,  disclaimed  ability  to 
place  a  separate  valuation  on  the  several  tracts.  The  rights 
of  the  defendant  were  not  invaded  by  the  refusal  to  permit  the 
matter  to  be  gone  over  with  respect  to  each  of  them.  The  wit- 
ness was  also  asked  on  cross-examination  how  he  could  form  a 
judgment  of  the  value  of  the  whole  farm  if  he  could  n't  tell 
what  the  different  parts  were  worth,  and  an  objection  to  this 
question  as  being  argumentative  and  repetition  was  sustained. 
Doubtless  it  would  not  have  been  improper  for  the  court  to  have 
allowed  the  question  to  be  answered  on  the  theory  that  some- 
thing might  be  developed  which  would  aid  the  jury  in  determin- 
ing the  weight  to  be  attached  to  the  opinion  of  the  witness, 
but  we  regard  its  exclusion  as  within  the  reasonable  discre- 
tion of  the  court  in  supervising  the  examination.  The  de- 
fendant had  the  opportunity  of  arguing  to  the  jury  that  if  the 
witness  could  not  put  a  valuation  on  the  tracts  separately  his 
valuation  of  the  whole  was  the  less  likely  to  be  correct,  and 
what  if  anything  the  witness  might  have  been  able  to  say  in 
reply  to  that  suggestion  was  not  highly  important. 

2.  The  contention  is  made  that  the  court  erred  in  failing  to 
instruct  the  jury  as  to  the  elements  to  be  considered  in  ar- 
riving at  the  amount  to  be  awarded.  No  special  instructions 
were  asked,  and  no  specific  omission  is  pointed  out  in  the  brief. 
The  jury  were  told  that  they  could  not  consider  benefits  to  the 
land,  nor  damages  from  risk  of  fire,  or  of  injury  to  stock,  or  of 
teams  being  frightened,  or  of  depredations  by  tramps.  The 
amounts  allowed  for  the  land  taken  and  for  the  injury  to  the 
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remainder  were  separately  found.    We  perceive  no  vital  omis- 
sion in  the  charge. 

3.  Special  questions  were  submitted,  asking  the  jury  how 
much  damage  they  allowed  to  each  of  several  tracts  forming 
a  part  of  the  farm.  To  each  of  these  questions  the  answer  was 
returned,  "No  evidence  on  separate  tracts  taken  as  a  whole 
farm."  The  defendant  asked  that  the  jury  be  required  to  re- 
turn a  more  specific  answer,  but  the  request  was  refused.  The 
contentions  are  made  that  the  answer  is  imtrue,  because  there 
was  some  evidence  as  to  the  value  of  the  separate  tracts  be- 
fore and  after  the  condemnation,  and  that  the  defendant  was 
entitled  t6  have  the  questions  definitely  answered.  The  jury's 
answer  that  there  was  no  evidence  as  to  the  value  of  the  par- 
ticular tract  does  not  amount  to  a  statement  on  their  part  that 
no  evidence  whatever  was  introduced  on  the  subject.  It  is  to 
be  interpreted  as  meaning  that  there  was  no  persuasive  evi- 
dence—no preponderance  of  the  evidence — such  as  to  enable 
them  to  form  a  judgment  in  the  matter.  (Jolliff  v.  Radlway 
Co.,  88  Kan.  758,  129  Pac.  1178.)  We  do  not  regard  as  er- 
roneous the  refusal  to  require  other  answers  to  be  made.  Sev- 
eral of  the  particular  parcels  inquired  about  were  not  touched 
by  the  right  of  way,  and  considered  as  separate  and  inde- 
pendent tracts  could  have  suffered  no  depreciation.  If  the 
damages  to  the  whole  farm  were  to  be  arrived  at  by  estimating 
the  loss  to  each  tract  and  adding  together  the  amounts  so  ob- 
tained, there  would  be  a  purpose  in  requiring  the  award  to  be 
itemized,  but  such  is  not  the  case.  The  actual  loss  to  the  owner 
*could  only  be  arrived  at  by  considering  the  farm  as  a  whole,  in 
view  of  the  use  to  which  it  was  put.  After  the  amount  had 
been  so  ascertained,  it  might  possibly  have  been  apportioned 
among  the  different  parcels  according  to  some  principle  of  dis- 
tribution, but  no  benefit  could  accrue  from  such  a  process,  as 
the  allowance  was  not  made  piecemeal,  and  could  not  have  been 
reached  in  that  manner. 

''In  estiinating  the  damages  to  a  farm  occasioned  by  the  condemnation 
of  a  portion  of  it  for  railroad  purposes  the  various  subdivisions  of  the 
farm,  like  wheat-ileld,  com-ileld,  meadow,  pasture,  house-lot,  garden-lot, 
barn-yard,  etc.,  cannot  be  considered  separately  and  damages  assigned  to 
each.  An  entire  tract,  when  occupied,  improved  and  used  as  a  farm, 
cannot  be  valued  in  such  detached  parcels."  (Railwcby  Co.  v.  Roe,  77  Kan. 
224,  226,  94  Pac.  259.) 
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A  suggestion  is  made  that  one  of  the  tracts  in  question  is 
separated  from  the  house  by  a  highway  and  also  by  a  creek. 
These  considerations  are  not  fatal  to  the  right  of  the  plaintiff 
to  have  the  farm  treated  as  a  unit.  (2  Lewis  Eminent  Domain, 
3d  ed.,  §  698.) 

4.  The  jury  were  asked  what  elements  of  damages  they  con- 
sidered in  making  up  the  award,  aside  from  the  value  of  the 
property  taken,  and  answered :  "Depreciation  of  value  of  the 
farm  as  a  whole."  Complaint  is  made  on  the  ground  that  a 
fuller  answer  should  have  been  exacted.  It  has  been  spe- 
cifically held  that  the  jury  need  not  be  required  to  show  the 
amount  of  loss  deemed  due  to  each  factor  in  the  depreciation. 
(L.  T.  &  S.  W.  Rly.  Co.  v.  Pavl,  28  Kan.  816.)  We  think  no  er- 
ror was  conmiitted  in  refusing  to  compel  the  jury  to  enumerate 
all  the  considerations  that  tended  to  make  the  farm  less  val- 
uable by  reason  of  the  location  of  the  railroad.  As  bias  been 
said  in  a  similar  case : 

''A  party  desiring  special  findings  should  submit  particular  questions 
instead  of  general  ones,  and  should  not  leave  the  jury  to  analyze  and 
separately  state  the  constituent  elements  of  the  damage  suffered*  The 
jury  may  be  interrogated  as  to  any  particular  element  about  which  there 
was  testimony  offered,  but  to  require  them  to  distinguish  and  describe 
all  the  sources  of  damage  and  the  amount  allowed  for  each,  would  prob- 
ably result  in  confusion,  delay,  and  uncertainty.  Such  a  procedure  is 
not  within  the  purpose  of  the  statute,  and  has  already  beeii  disapproved 
of  by  this  court"  (L.  &  W.  Rly.  Co.  v.  Hawk,  39  Kan.  638,  640,  18  Pac. 
943.) 

5.  It  is  urged  that  the  amount  awarded  is  so  large  as  to  show 
passion  and  prejudice.  The  verdict  is  not  without  some  evi- 
dence in  its  support,  and  the  approval  of  the  trial  court  makes 
it  conclusive. 

6.  The  remaining  question  involved  is  whether  error  was 
committed  in  allowing  interest  on  the  difference  between  the 
amount  deposited  by  the  defendant  and  the  amount  here  re- 
covered, for  the  period  between  July  21,  1915,  prior  to  which 
time  the  appropriation  had  taken  place,  and  the  return  of  the 
verdict.  The  defendant  invokes  the  rule  which  forbids  the 
allowance  of  interest  as  such  in  actions  for  unliquidated  dam- 
ages founded  on  tort.  The  present  proceeding  is  not  of  that 
character,  and  the  rule  does  not  apply.  (Calkina  v.  Railroad 
Co.,  ante,  p.  835.) 
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Interest  is  allowable  from  the  date  of  condemnation,  unless  it 
is  shown  that  the  owner's  possession  was  not  interfered  with, 
and  that  he  suffered  no  embarrassment  or  inconvenience  there- 
from. {Irrigation'Co,  J).  McLain,  69  Kan.  334,  341,  76  Pac. 
853.)  No  such  showing  was  made ;  in  fact,  there  was  evidence 
that  grading  was  begun  in  June,  1915.  We  conclude  that  the 
allowance  of  interest  was  proper. 

The  judgment  is  affirmed. 


No.  21,453. 

J.  0.  Robinson,  Appellant,  v.  J.  L.  Smalley  and  Jessie 
Smalley,  Appellees. 

SYLLABUS  BY  THE  CqUBT. 

1.  Contract  —  To  Execute  Oil  and  Gob  Lease  —  InayrporeaL  HeredUa^ 
ment — Statute  of  Frauds,  A  contract  to  execute  an  oil  and  gas  lease 
granting  the  right  to  explore,  and,  if  mineral  be  found,  to  produce  and 
sever,  is  a  contract  for  the  sale  of  an  incorporeal  hereditament,  within 
the  meaning  of  the  sixth  section  of  the  statute  of  frauds.  {Gen.  Stat. 
1916,  §  4889.) 

2.  Same — When  Aetumable  Though  Not  in  writing.  A  contract  by  a 
husband,  whereby  for  a  consideration  he  agrees  to  procure  his  wife  to 
sign  an  oil  and  gas  lease  of  the  character  described,  need  not  be  in 
writing  to  be  actionable. 

Appeal  from  Cowley  district  court ;  Oliver  P.  Fuller,  judge. 
Opinion  filed  April  6, 1918.    Reversed. 

/.  Graham  Campbell,  and  Ray  Campbell,  both  of  Wichita,  for 
the  appellant. 

/.  E.  Torrance,  and  0.  W.  Torrance,  both  of  Winfield,  for  the 
appellees. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  The  action  was  one  to  recover  damages  for 
breach  of  contract.  An  objection  to  the  introduction  of  evi- 
dence in  support  of  the  petition  was  sustained,  judgment  was 
rendered  for  the  defendants,  and  the  plaintiflp  appeals. 

The  defendants  are  husband  and  wife.  They  agreed  orally 
to  execute  and  deliver  to  the  plaintiff  an  oil  and  gas  lease  cov- 
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ering  part  of  their  homestead.  J*  L.  Smalley  did  execute  the 
lease,  but  his  wife  declined  to  do  so. 

The  plaintiff  argues  that  the  agreement  to  make  the  lease 
did  not  relate  to  an  interest  in  land,  but  merely  gave  the  right 
to  explore,  and,  if  oil  and  gas  were  found,  to  produce  and  sever 
them.  It  is  conceded  that  the  lease  authorized  an  invasion  of 
the  homestead  for  the  purpose  of  prospecting  and  for  the  prose- 
cution of  oil  and  gas  operations,  and  would  be  void  without 
joint  consent  of  husband  and  wife,  but  it  is  insisted  no  con- 
tract for  the  sale  of  land,  or  any  interest  in  land,  was  made, 
within  the  meaning  of  the  statute  of  frauds,  and  consequently 
that  an  action  lies  on  the  oral  promise  to  execute  the  lease. 
While  the  court  has  held  that  an  oil  and  gas  lease  of  the  kind 
under  consideration  does  not  constitute  a  conveyance,  will  not 
support  a  mechanic's  lien,  does  not  operate  as  a  grant  and 
severance  of  mineral  in  place,  and  creates  no  estate  proper  in 
the  land  itself,  it  does  create  an  incorporeal  hereditament.  A 
contract  for  the  sale  of  hereditaments,  whether  incorporeal  or 
corporeal,  is  within  the  sixth  section  of  the  statute  of  frauds. 
(Gen.  Stat.  1915,  §  4889.) 

In  the  petition  damages  were  claimed  from  J.  L.  Smaller  on 
another  ground.  The  lease  lacked  nothing  but  the  wife's  signa- 
ture to  make  it  effective,  and  it  was  alleged  that  J.  L.  Smalley, 
for  a  consideration,  contracted  to  procure  his  wife's  signature 
to  the  lease. 

The  statute  of  frauds  applies  to  the  contract  between  vendor 
and  vendee.  This  was  not  a  contract  by  which  Small^  agreed 
to  sell  anything,  or  by  which  his  wife  agreed  to  sell  anything, 
or  by  which  the  plaintiff  agreed  to  sell  an3rthing.  The  contract 
was  purely  one  of  employment  to  produce  a  stated  result,  and 
consequently  the  statute  of  frauds  has  no  application.  The  em- 
ployment was  somewhat  analogous  to  employment  of  an  agent 
to  negotiate  a  purchase  of  land.    In  such  a  case  the  court  said : 

"The  contract  between  the  plaintiff  and  the  defendant,  constituting  the 
defendant  the  agent  of  the  plaintiff,  was  not  'a  contract  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning  them,' 
but  it  was  simply  a  contract  making  the  defendant  an  agent  to  negotiate 
for  the  pwrchase  of  lands,  tenements,  and  hereditaments,  and  interests  in 
and  concerning  them.''    (Roeh  v.  Hwyder^  86  Kan.  106,  112,  10  Pac  664.) 

No  question  of  public  policy  is  involved.  The  wife  was  com- 
petent to  bargain  respecting  her  homestead  rights ;  it  was  per- 
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fectly  lawful  for  her  to  do  so,  and  it  was  perfectly  lawful  for 
her  husband  to  deal  with  her,  as  agent  of  a  prospective  pur- 
chaser, respecting  her  homestead  rights.  Therefore,  to  the  ex- 
tent indicated,  the  petition  stated  a  cause  of  action. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  tHal. 


No.  21,286. 

Gladys  Price  Stahl,  AiypeUee,  v.  James  Henry  Stevenson 
et  al..  Appellants. 

OPINION  DENYING  A  REHEARING. 

SYLLABUS  BY  THE  COURT. 

1.  Oral  Promisb — To  Leave  Property  to  Heir— Not  Within  Statute  of 
Frauds.  The  provision  of  the  statute,  of  frauds  requiring  written 
evidence  of  a  contract  "for  the  sale  of  lands  ...  or  any  interest 
ih  or  concerning  them"  (Gen.  Stat.  1916,  §  4889)  does  not  apply  to 
all  contracts  which  in  any  way  concern  lands. 

2.  Same — Former  Ruling  Adhered  to.  The  former  ruling,  refusing  to 
reverse  the  judgment  on  accotmt  of  the  admission  of  evidence,  ad- 
hered to. 

8.  Sabib — To  Leave  Share  of  Property  po  Heir — Trust  in  Land  Created 
by  Implication  of  Law.  Where  an  ancestor,  for  a  valuable  consddera- 
tion,  orally  promises  that  a  descendant  i^all  at  his  death  receive 
the  share  of  his  estate  indicated  by  the  statute  of  descents  and  dis- 
tributions, but  dies  leaving  all  his  property  to  others  by  will,  a  court 
of  equity  may  grant  relief  by  impressing  a  trust  upon  the  property 
in  the  hands  of  the  beneficiaries  of  the  will,  which  trust  must  be  re^ 
garded  as  arising  by  implication  of  law,  and  therefore  as  not  within 
the  operation  of  the  statute  forbidding  the  creation  of  express  trusts 
in  real  property  otherwise  than  by  writing. 

4.  Sabib— To  Leave  Property  to  Heir— Statute  Relating  to  Wills  Does 
Not  Apply."  A  contract  by  which  the  obligor  undertakes  to  make 
provision  at  his  death  for  the  obligee,  although  no  present  title  to 
any  property  passes,  is  not  required  in  order  to  be  valid  to  be  exe- 
cuted in  accordance  with  the  statute  rielating  to  wills. 

Appeal  from  Reno  district  court;  Fbank  F.  Prigg,  judge. 
Opinion  denjring  a  rehearin^r  filed  April  6,  1918.  (For  ori^r- 
inal  opinion  of  affirmance  see  ante,  p.  447.) 

Frank  L.  Martin,  C.  M.  WiUiams,  both  of  Hutchinson,  L.  S. 
Ferry,  T.  F.  Doran,  and  Af.  F.  Cosgrove,  all  of  Topeka,  for 
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the  appellants;  Van  M.  Martin,  and  John  M.  Martin,  both  of 
Hutchinson,  of  counsel. 

A.  C  MdUoy,  and  F.  Dumont  Smith,  both  of  Hutchinson, 
for  the  appellee. 

The  opinion  of  the  court  was  deliverd  by 

Mason,  J. :  In  this  case  {ante,  p.  447)  it  was  decided  that 
an  agreement  by  the  plaintiff's  grandfather,  based  upon  a 
valuable  consideration,  that  she  should  receive  at  his  death 
the  share  of  his  estate  which  she  would  inherit  should  he  die 
intestate,  is  not  brought  within  the  statute  of  frauds  by  the 
circumstance  that  he  died  owning  real  property.  In  a  petition 
for  a  rehearing,  various  matters  are  urged  which  we  regard  as 
warranting  further  discussion. 

1.  Counsel  for  the  i>etitioners  contend  that  this  court  has 
erred  in  its  construction  of  the  provision  of  the  statute  of 
frauds  which  forbids  the  enforcement,  without  a  writing 
isigned  by  the  party  to  be  charged,  of  "any  contract  for  the 
sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in 
or  concerning  them."  (Gen.  Stat.  1915,  §  4889.)  Their  con- 
tention  is  that  this  should  be  interpreted  as  though  it  read : 

''No  action  shall  be  brought  whereby  to  charge  a  party  .  .  .  upon 
any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  upon 
any  contract  for  any  interest  in  lands,  tenements  or  hereditaments  or 
upon  any  amtraet  concerning  lands,  tenements  or  hereditamienta.** 

We  do  not  accept  this  view,  although  language  is  used  in 
Becker  v.  Mason,  30  Kan.  697,  2  Pac.  850,  tending  to  support 
it.  The  statute  does  not  apply  to  all  contracts  which  in  any 
way  concern  real  estate.  For  instance,  it  does  not  apply  to 
certain  boimdary  agreements,  although  they  concern  lands. 
(SteinhUber  v.  Holmes,  68  Kan.  607,  75  Pac.  1019.)  It  does 
not  apply  to  contracts  employing  an  agent  to  buy  or  sell  realty. 
(29  A.  &  E.  Encycl.  of  L.,  2d  ed.,  892.)  The  distinction  is  dis- 
cussed in  Rose  v.  Hayden,  35  Kan.  106,  10  Pac.  554,  and  the 
rule  announced  in  that  case  is  applied  in  Robinson  v.  Smalley, 
ante,  p.  842,  decided  by  this  court  at  the  present  session.  How- 
ever, this  question  is  not  controlling  here.  The  word  "sale" 
is  doubtless  broad  enough  to  cover  any  agreement  by  which 
the  passing  of  any  interest  in  real  estate  is  to  be  accomplished. 
A  promise  to  devise  a  specific  tract  of  land  is  within  the  stat- 
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ute.  This  caae  was  decided  upon  the  theory  that  the  contract 
involved  did  not  necessarily  concern  real  estate — ^that  at  the 
time  it  was  made  it  was  possible  that  it  might  be  fully  carried 
out  without  the  passing  of  title  to  any  realty  whatever.  Our 
judgment  was  and  is  that  that  view  is  in  accordance  with 
reason  and  not  out  of  harmony  with  the  effect  generally  given 
to  the  statute  of  frauds,  although  expressions  and  decisions  to 
the  contrary  may  be  found.  In  Rem  v.  Drury,  57  Kan.  84,  45 
Pac.  71,  the  enforcement  of  a  contract  to  make  a  foster  child 
an  heir  was  denied  upon  the  ground  that  it  was  within  the 
statute,  but  the  point  that  the  acquisition  of  no  specific  prop- 
erty was  involved  was  not  touched  upon  in  the  briefs  or  opin- 
ion, the  court  merely  following  Baldwin  v.  Squier,  31  Kan. 
283,  1  Pac.  591,  where  the  agreement  was  to  devise  a  specific 
tract  of  land. 

2.  In  the  original  opinion  one  reason  given  for  not  re- 
versing the  judgment  on  account  of  the  exclusion  of  certain 
evidence,  was  that  it  was  not  within  the  pleadings.  It  is  now 
suggested  that  in  ejectment  any  defense  may  be  ma^e  under  a 
general  denial.  The  action  was  not  ejectment.  Ck)mment  is 
made  upon  the  statement  in  the  opinion  that  ''the  action  is  for 
the  recovery  of  a  third  of  the  specific  property."  This  was  not 
intended  to  mean  that  the  action  was  a  possessory  one — ^for 
the  recovery  of  the  possession  of  specific  property — and  we 
do  not  regard  it  as  fairly  open  to  that  interpretation.  More- 
over, even  in  ejectment,  where  a  defendant  elects  to  set  out 
specifically  the  facts  on  which  he  relies,  his  pleading  is 
governed  by  the  same  rules  as  in  other  actions.  (Wicks  v. 
Smith,  18  Kan.  508.)  Another  reason  why  a  reversal  should 
not  be  ordered  by  reason  of  the  rejection  of  evidence  of  a 
claim  by  the  defendants  based  upon  a  contract  with  the 
grandfather,  is  that  the  questions  asked  of  the  witness  did 
not  suggest  any  inquiry  into  that  subject,  and  during  the 
trial  no  offer  of  proof  appears  to  have  been  made  relating 
thereto.  Time  was  taken  to  put  in  writing  what  was  intended 
to  be  proved  by  the  witness,  but  neither  the  abstract  nor  the 
transcript  shows  that  any  such  statement  was  presented  to 
the  court  until  the  motion  for  a  new  trial  was  heard.  The 
rule  requiring  the  presentation  of  excluded  evidence  at  the 
hearing  of  that  motion  does  not  excuse  the  offer  of  proof  at 
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the  trial.  (Jones  v.  City  of  Kingman,  101  Kan.  625,  168  Pac. 
1099.)  We  should  be  reluctant;  to  allow  the  final  disposition 
of  the  case  to  turn  upon  any  technical  rule  of  practice,  but 
we  are  impressed  with  the  belief  that  the  evidence  in  question 
was  not  vital.  As  mentioned  in  the  original  opinion,  the  court 
offered  to  permit  the  witness  to  testify  if  he  would  disclaim 
interest.  But,  while  it  was  stated  that  he  had  no  interest  and 
claimed  none,  no  disclaimer  was  made.  This  course  does  not 
indicate  that  the  defendants  themselves  attached  great  im- 
portance to  the  testimony. 

3.  The  defendants  assert  that,  upon  the  theory  adopted  by 
the  court,  the  plaintiff's  remedy  lay  in  an  action  for  damages 
for  breach  of  the  contract.  There  is  a  well-recognized  power 
In  a  court  of  equity  to  give  relief  in  such  cases.  The  equitable 
proceeding  is  sometimes  spoken  of  as  one  for  specific  per- 
formance, but  where  verbal  accuracy  is  aimed  at  it  is  de- 
scribed as  one  for  relief  analogous  to  specific  performance, 
''by  fastening  a  trust  on  the  property  in  the  hands  of  heirs" 
and  others.  (36  Cyc.  735,  736.)  The  defendants  insist  that, 
regarded  in  this  light,  the  action  must  fail  because  the  plain- 
tiff is  compelled  to  rely  upon  an  express  trust  in  real  estate 
created  without  a  writing,  which  is  rendered  void  by  the 
statute  (Gen.  Stat.  1915,  §  11674),  and  a  case  is  cited  which 
seems  to  adopt  that  view.  (Dicken  v.  McKinley,  163  111.  318.) 
It  is  our  judgment,  however,  that  the  trust  relied  upon  by  the 
plaintiff  arises  by  implication  of  law.  No  interest  in  the 
property  then  owned  by  the  plaintiff's  grandfather  was 
created  by  their  agreement,  and  no  trust  then  arose  with  re- 
spect to  any  of  that  property.  He  might  have  given  away  or 
lost  all  the  property  he  then  had  without  a  violation  of  his 
contract.  But  when  he  died  leaving  a  will  giving  to  others 
everything  he  owned  at  the  time  of  his  death,  equity  was  em- 
powered to  impress  a  trust  upon  it  for  her  benefit,  as  a  means 
of  giving  her  relief  to  which  she  is  entitled  in  good  conscience 
— a  trust  which  we  regard  as  resulting  by  implication  of  law* 
from  the  conduct  of  the  testator  and  the  relation  of  the  other 
claimants  to  the  property. 

''Express  trusts  are  those  which  are  created  by  the  direct  and  posi- 
tive acts  of  the  parties,  by  some  writing,  or  deed,  or  will;  or  by  words 
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either  expressly  or  impliedly  evincing  an  intention  to  create  a  trust. 

"Implied  trusts  are  those  which,  without  being  expressed,  are  de- 
ducible  from  the  nature  of  the  transaction  as  matters  of  intent,  or  which 
are  superinduced  upon  the  transaction  by  operation  of  law  as  matters 
of  equity,  independently  of  the  particular  intention  of  the  parties.  Ex- 
press and  implied  trusts  therefore  differ  chiefly  in  that  express  trusts 
are  created  by  the  acts  of  the  parties,  while  implied  trusts  are  raised 
by  operation  of  law,  either  to  carry  out  a  presumed  intention  of  the 
parties  or  to  satisfy  the  demands  of  justice  or  protect  against  fraud." 
(39  Cyc.  24,  25.) 

4.  A  final  contention  of  the  appellants  is  that  a  contract  of 
the  plaintiflP  with  her  grandfather  that  she  was  to  receive 
a  third  of  the  property  he  owned  at  his  death  would  be  testia- 
mentary  in  character  and  unenforceable  because  not  executed 
in  accordance  with  the  statute  in  relation  to  wills.  In  support 
of  this  are  dted  Hazleton  v.  Reed,  46  Kan.  73,  26  Pac.  450,  and 
other  like  cases/ holding  that  an  instrument  undertaking  to 
become  effective  as  a  conveyance  of  title  at  the  death  of  the 
grantor  is  testamentary  and  not  contractual,  and  therefore  is 
revocable.  We  do  not  regard  that  principle  as  applicable  here. 
If  a  will  were  formally  executed  devising  property  in  accord- 
ance with  a  contract  between  the  testator  and  the  devisee, 
the  will  would  be  revocable  as  a  will,  but  the  contractual 
rights  of  the  beneficiary  would  not  thereby  be  abrogated. 
Here  there  was  no  attempt  to  vest  title  to  specific  property  in 
the  plaintiff  at  the  time  of  her  grandfather's  death,  but  an 
undertaking  on  his  part  so  to  adjust  his  affairs  that  she 
should  receive  a  third  of  his  estate.  The  title  which  it  was 
contemplated  the  plaintiff  should  receive  was  not  to  be  created 
directly  by  the  contract,  but  by  her  grandfather's  will,  or  by 
the  statute  of  descents  and  distributions  in  case  of  his  intes- 
tacy. The  contract  in  this  aspect  does  not  appear  to  be  sub- 
stantially different  from  others  by  which  the  obligator  under- 
takes that  provision  shall  be  made  at  his  death  for  the  obligee. 
Such  agreements  are  not  required  to  be  executed  as  wills. 
XfVinne  v.  Winne,  166  N.  Y.  263;  In  re  Mcintosh's  Estate, 
[Iowa]  159  N.  W.  223;  WhUe  v.  Winchester,  124  Md.  518.) 

The  petition  for  a  rehearing  is  denied. 
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No.  21,454. 

The  J.  I.  Case  Plow  Works,  Appellant,  v.  H.  O.  Thorne, 

Appellee. 

SYLLABUS  BY  THE  COURT. 

Sale  op  Plow — Proposition  by  Correspondence — No  Acceptance — No 
Contract — Authority  of  Plaintiff's  Salesman.  After  appointing  de- 
fendant its  local  dealer  to  sell  its  plows,  plaintiff  wrote  him  proposing 
to  ship  him  a  certain  plow  it  had  previously  sold  in  his  territory 
through  its  traveling  salesman  and  to  chargre  him  the  wholesale 
price,  with  directions  that  upon  delivering  the  plow  he  should  make 
settlement  in  his  favor  with  the  purchaser  and  take  the  latter's 
notes,  which  would  leave  him  a  small  profit.  The  letter  concluded 
with  the  statement,  ''and  unless  we  hear  from  you  to  the  contrary,  will 
proceed  as  above."  The  defendant  made  n,o  reply  to  the  letter,  and 
plaintiff  shipped  him  the  plow  and  chargred  his  account  with  the 
price.  Before  the  plow  was  delivered,  defendant  notified  the  travel- 
ing salesman  that  he  would  have  nothing  to  do  with  the  transac^on, 
but  agreed  at  the  request  of  the  salesman  to  receipt  for  the  plow  and 
turn  it  over  to  the  purchaser,  which  he  did.  In  an  action  against  the 
dealer  to  recover  the  purchaser  price,  held,  that  the  evidence  >wras 
sufficient  to  sustain  a  finding  of  apparent  authority  in  the  traveling 
salesman  to  make  the  arrangement  carried  out,  and  that  the  contract 
sited  upon  never  became  effective,  because  there  was  no  acceptance 
of  the  proposition  for  the  purpose  stated  in  the  letter. 

Appeal  from  Kingman  district  court ;  George  L.  Hay,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

S.  S.  Alexander,  of  Kingman,  for  the  appellant;  Edgar  C. 
Ellis,  Hale  H.  Cook,  Roy  K.  Dietrich,  and  Raymond  G. 
Bamett,  all  of  Kansas  City,  Mo.,  of  counsel. 

John  H.  Connaughton,  and  H.  E.  Walter,  both  of  Kingman, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  On  June  10,  1915,  Ira  L.  Haynes,  a  traveling 
salesman  of  the  J.  I.  Case  Plow  Works,  sold  an  engine  plow 
to  P.  P.  Jones,  a  farmer  of  Kingman  county;  the  order  for  the 
plow  being  on  a  written  form  which  provided  that  the  con- 
tract should  not  be  binding  until  it  was  accepted  by  the  plain- 
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tiff.    About  the  same  time  the  traveling  salesman  made  an 
arrangement  with  the  defendant,  H.  0.  Thome,  who  was  en- 
gaged in  the  hardware  and  implement  business  at  Norwich,  by 
which  Thome  became  the  local  dealer  for  the  plaintiff. 
On  June  25,  the  plaintiff  wrote  the  following  letter  to  Thome : 

"We  attach  letter  which  we  are  writing  to  Mr.  P.  P.  Jones  of  Belmont, 
Kansas. 

"Mr.  Haynes  has  just  advised  us  that  he  wishes  you  to  make  the  profit 
on  this  deal,  so  we  want  you  to  understand  it  thoroughly.  In  shipping 
this  plow  we  will  bill  it  to  you  at  $460.00  with  extra  shares,  terms,  Nov. 
Ist,  or  7%%  for  cash  September  1st.  Upon  delivering  the  plow 
you  can  make  settlement  in  your  favor  with  Mr.  Jones,  and  since  his  notes 
are  to  draw  8%  interest  from  September  1st,  you  will  see  the  deal 
will  carry  itself.  Now,  as  a  matter  of  fact,  the  margin  in  this  deal  is 
small,  only  $34.50,  but  if  Mr.  Jones'  paper  is  good,  feel  sure  you  will 
be  satisfied  with  the  deal,  and  unless  we  hear  from  you  to  the  contrary, 
will  proceed  as  above." 

On  the  same  day  plaintiff  wrote  to  Jones  as  follows : 

"Mr.  Haynes  has  just  forwarded  us  your  letter  of  the  23rd,  in  which 
you  ask  that  we  reinstate  your  order,  and  we  beg  to  advise  that  we  are 
doing  so. 

"Our  understanding  of  the  order  is  that  you  want  our  Lever  Left 
Engine  Gang  Plow,  equipped  with  8,  14''  Bottoms  with  extra  shares, 
price,  f .  o.  b.  Kansas  City,  to  be  $460.00.  Terms,  %  December  1st,  1915, 
^  December  1st,  1916,  with  8%  interest  from  September  1st,  1915. 
We  will  proceed  with  the  order  and  make  shipment  July  1st,  or  prior  to 
that  date  if  possible.  For  your  convenience  we  will  arrange  to  ship 
this  through  our  agent  Mr.  H.  0.  Thorne  of  Norwich,  Kansas,  who  will 
be  glad  to  handle  the  delivery  and  settlement  for  you." 

Receiving  no  reply  from  the  defendant,  the  plaintiff  shipped 
to  him  the  plow  it  had  sold  to  Jones.  When  the  plow  arrived 
at  Norwich,  Jones  came  in  to  receive  it,  and  the  defendant 
advanced  the  freight,  receipted  for  the  plow,  and  turned  it 
over  to  Jones,  who  reimbursed  him  for  the  freight.  In  the  fall 
of  1915,  Jones  wrote  plaintiff  that  he  would  not  be  able  to  pay 
more  than  $100  on  the  purchase  price  and  would  require  time 
for  the  balance.  The  plaintiff  thereupon  brought  this  action 
against  Thome,  the  local  dealer,  to  recover  the  purchase 
price,  on  the  theory  that  by  his  failure  to  reply  to  their  letter 
of  June  25  and  his  having  receipted  to  the  railway  company  for 
the  plow  when  it  arrived  at  Norwich,  he  became  liable  upon 
the  terms  stated  in  the  letter. 
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In  addition  to  the  general  denial  in  the  answer  the  defend- 
ant alleged  that  the  plow  was  sold  to  Jones  upon  a  written  order 
given  to  the  authorized  agent  of  the  plaintiff  and  accepted 
by  plaintiff;  that  he  had  nothing  to  do  with  the  sale  of  the 
plow  and  did  not  receive  it,  but  that  it  was  received  by  Jones 
and  the  freight  paid  by  Jones ;  that  defendant  had  notified  the 
agent  of  the  plaintiff  that  he  would  have  nothing  to  do  with  the 
transaction,  would  not  accept  the  plow,  nor  be  held  responsible 
for  the  price;  that  thereupon  the  agent  of  the  plaintiff  agreed 
that  the  plaintiff  would  look  to  Jones  for  payment,  and  after- 
wards went  to  Jones  and  made  a  settlement  with  him  in  re- 
gard to  the  payment.  The  verified  reply  denied  that  Haynes 
was  authorized  to  make  any  change  in  the  terms  of  the  pro- 
posed contract. 

At  the  trial  the  station  agent  at  Norwich  produced  the 
freight  records  showing  that  the  freight  charges  had  been 
paid  by  check  signed  in  Thome's  n^me,  and  testified  that  the 
plow  was  delivered  to  Thome,  but  the  witness  was  unable  to 
find  the  receipt.  On  cross-examination  he  stated  that  Sipes,  a 
clerk  in  the  employ  of  Thome,  usually  transacted  the  business 
with  the  railway  and  wrote  the  check  and  signed  the  original 
freight  bill ;  that  Jones  unloaded  the  freight ;  and  that  in  a  con- 
versation Thome  told  him  the  plow  was  for  Jones.  The  de- 
fendant testified  that  Jones  reimbursed  him  for  the  freight; 
that  at  the  time  he  accepted  the  appointment  as  local  dealer, 
Hajmes  wanted  him  to  take  over  the  deal  with  Jones  for  the 
plow  he  had  sold,  but  he  refused  at  that  time  to  have  anything  to 
do  with  the  transaction  because  the  plow  had  been  sold  at  whole- 
sale price,  and  there  was  not  enough  in  it  to  pay  him  to  bother 
with  it.  He  testified  that  after  receiving  the  letter  of  June 
25,  and  before  the  plow  arrived,  Haynes  was  there,  and  he  told 
Haynes  he  would  have  nothing  to  do  with  the  plow  because 
the  sale  had  been  made  before  he  took  the  agency ;  that  Haynes 
said,  "they  probably  would  ship  the  plow  to  me  anyway,  be- 
ing I  was  the  agent  there" ;  that  he  again  told  him  he  would 
have  nothing  to  do  with  it;  and  that  Hajmes  then  asked  him 
to  see  that  Jones  received  the  plow ;  that  sometime  after  the 
plow  had  been  delivered  to  Jones,  Haynes  was  in  Norwich 
again,  and  said  he  had  been  out  to  see  Jones  for  the  purpose  of 
settling;  that  Jones  had  been  too  busy  with  harvesting  to  try 
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out  the  plow,  but  he  intended  to  see  him  again  and  settle.  The 
testimony  of  the  defendant  is  somewhat  confusing  respecting 
the  dates  of  the  several  conversations  he  claims  to  have  had 
with  the  traveling  salesman,  but  he  testified  that  there  were 
several  conversations,  and  that  the  one  in  which  he  was  au- 
thorized to  turn  the  plow  over  to  Jones  was  after  the  letter 
had  been  received  and  before  the  plow  was  delivered. 

Mr.  Sipes,  defendant's  clerk,  testified  that  he  was  present 
at  a  conversation  after  the  letter  of  June  25  and  before  the 
plow  was  received,  in  which  Haynes  told  the  defendant  that 
this  plow  would  more  than  likely  be  shipped  to  him  on  account 
of  his  taking  the  agency,  and  for  him  to  see  that  Mr.  Jones 
got  it  anyway,  even  if  he  did  not  take  over  the  deal.  He 
further  testified  that  he  was  present  when  Haynes  came  to 
make  a  settlement  with  Mr.  Jones,  and  heard  his  statement 
why  the  settlement  had  not  been  effected  and  that  he  would  try 
again  in  the  near  future,  ^o  there  was  testimony  which  justi- 
fied the  jury  in  finding  that  the  defendant  notified  the  company 
through  its  traveling  salesman  that  he  would  not  be  bound  by 
the  terms  of  the  company's  letter,  and  that  in  receipting  for 
the  plow  and  turning  it  over  to  Jones  he  was  carrying  out  the 
instructions  of  the  traveling  salesman  who  had  sold  the  plow 
to  Jones. 

The  testimony  of  the  principal  witness  of  the  plaintiff,  who 
was  the  manager  of  the  Kansas  City,  Oklahoma  City  and  Den- 
ver branch  offices,  respecting  the  duties  and  authority  of  the 
ti^aveling  salesman  Haynes,  is  very  unsatisfactory  and  seems 
to  be  lacking  in  frankness ;  or  perhaps  the  witness  did  not  know 
what  authority  the  agent  possessed.  He  testified  that  Hasmes 
was  employed  as  a  special  sal^man  only,  and  not  to  look  after 
collections;  had  never  made  any  collections,  and  was  not  au- 
thorized to  do  so.  Asked  if  he  had  authority  to  make  such  con- 
tracts as  the  one  in  question,  he  testified  that  he  had  authority 
to  write  orders  and  submit  them  to  the  company ;  that  to  the 
knowledge  of  the  witness  he  was  never  sent  out  to  make  settle- 
ments and  collections  at  any  time.  Asked  if  he  had  made  the 
contract  with  defendant  Thome,  he  replied : 

"A.  I  will  say  that  Mr.  Haynes  was  not  employed  to  make  contracts 
with  our  regular  dealers. 

''Q.  Well,  he  did  make  a  contract  with  Mr.  Thome,  did  n't  he,  as  a 
regular  dealer?    A.    Mr.  Thome  was  not  a  dealer  of  ours  at  the  time. 
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Mr.  Haynes  made  the  contract.    .    .    .    No,  he  was  out  to  call  on  dealers — 

new  dealers — dealers  we  did  n't  have.     Prospective  dealers,  I  will  say. 
That  was  his  duty.    That  was  the  reason  he  was  not  a  territory  man.    He 
was  to  call  on  anyone;  get  new  trade  for  us  and  he  was  to  have  a  com- 
mission. 
•  •••••*•... 

"Q.   His  duty  was  to  m^ke  sales?    A.   Yes,  sir. 

"Q.  General  authority  along  that  line?  A.  Well,  I  don't  know  what 
you  mean  by  general  authority.  He  was  out  to  sell  goods  and  submit  his 
orders. 

"Q.  By  the  Court.  He  was  out  to  sell  goods  for  your  company.  He 
was  authorized  to  sell  goods?  A.  He  had  the  prices  and  terms  and  order 
blanks  and  of  course  he  was  to  keep  on  selecting  dealers  for  us  and  help 
them  make  sales  possibly  with  consumers  and  then  submit  to  us. 

"Q.  Was  the  authority  in  writing  from  your  company?  A.  .  No,  I 
can't  say  it  was. 

"Q.  Who  employed  him?  A..  I  employed  him.  ...  He  was  only  to 
do  special  work  for  us  for  a  short  time.  He  was  not  a  regular  repre- 
sentative. We  have  regular  representatives  stationed  here  and  there  but 
he  represented  to  us  that  he  could  get  a  certain  class  of  business  that  we 
were  not  getting,  and  I  employed  him  as  a  special  man  on  a  commission 
basis  to  get  out  and  get  that  and  he  was  to  submit  his  order  and  if  passed 
we  would  place  them  in. 

"Q.  If  he  should  procure  an  order  from  an  individual  how  was  the 
deal  closed?    A.    You  mean  consumer  or  dealer? 

"Q.  Farmer.  A.  We  would  call  that  cancelled.  We  always  operate 
that  through  the  dealer.  In  selling  an  article  to  a  consumer  then  he  need 
or  need  not  submit  us  that  order.  We  should  submit  it  to  the  dealer,  I 
should  say." 

Continuing  his  direct  examination,  he  was  asked  if  he  had 
authority  to  make  deals  with  consumers,  such  as  Mr.  Jones. 
He  replied : 

"A.  No,  we  did  not  employ  him  to  call  on  consumers.  Our  business 
relations  are  entirely  with  dealers.  With  the  dealer,  I  will  say,  and  any 
time  any  of  our  salesmen  wish  to  assist  in  helping  our  dealers  to  sell  to  a 
consumer,  we  are  glad  to  do  that. 

"Q.  He  had  authority,  did  he,  to  assist  your  dealer  in  making  a  sale  to 
a  consumer?  A.  That  much.  We  are  glad  to  line  in  a  consumer  and 
assist  if  we  can. 

"Q.    He  had  that  authority?    A.    I  don't  know  as  I  authorized  him. 

"Q.  Don't  you,  as  a  matter  of  fact,  employ  him  to  do  that  and  accept 
the  bene^t  of  his  services  in  so  doing?    A. .  It  is  the  custom  with  us. 

"Q.    Thorne  was  not  a  dealer  at  the  time  you  took  this  contract  from 
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Jones?    ...    A.    Yes,  sir,  he  had  made  a  contract  with  Mr.  Hajrnes  two 
days  prior  to  the  time  that  Mr.  Haynes  sold  the  plow  to  Mr.  Jones. 

''Q.  Mr.  Haynes  still  had  authority  to  sell  to  Mr.  Jones  even  though 
Mr.  Thome  was  not  an  agent?  A.  Mr.  Haynes  did  n't  have  authority  to 
sell  to  anyone.    He  had  authority  to  submit  his  orders. 

"Q.  Mr.  Haynes  had  full  authority  to  do  what  he  did  do  there  with 
reference  to  the  Jones  matter?  A.  Well,  I  would  n't  say  that  we  author- 
ized him  to  do  that  but  at  the  same  time  there  was  no  objection  to  his 
going  out  and  selling  Mr.  Jones  that  plow." 

Since  there  was  evidence  to  sustain  defendant's  contention 
that  before  the  plow  was  received,  and  before  he  accepted  the 
written  proposition,  he  was  directed  by  the  traveling  salesman 
to  receipt  for  it  and  see  that  Jones  got  it,  the  only  remaining 
question  is  whether  there  was  evidence  to  warrant  the  jury  in 
finding  that  the  traveling  salesman  had  authority  to  make  this 
arrangement.  At  the  time  the  arrangement  was  made  there 
was  no  contract  in  existence.  There  was  a  written  oflfer  on 
certain  terms,  requiring  the  defendant's  acceptance  before  it 
would  become  a  contract.  In  the  meantime  the  traveling  sales- 
man who  had  made  the  sale  in  the  first  place,  and  had  already 
been  informed  that  defendant  would  have  nothing  to  do  with 
the  transaction,  was  notified  again  that  defendant  would  not 
accept  the  terms  of  the  proposition  contained  in  the  company's 
letter,  and  he  directed  the  defendant  to  receive  the  plow  and 
turn  it  over  to  Jones.  In  view  of  the  fact  that  he  was  the  agent 
who  represented  the  company  in  appointing  the  defendant  local 
dealer,  and  had  made  the  sale  or  preliminary  arrangements  for 
a  sale  with  Jones,  it  would  be  quite  natural  for  the  defendant  to 
assume,  without  question,  that  he  had  sufficient  authority  to 
authorize  him  to  accept  the  plow  and  turn  it  over  to  Jones. 
Nowithstanding  the  manager  of  the  Kansas  City  branch  stated 
in  his  testimony  that  Haynes  had  no  such  authority,  his  testi- 
mony, taken  all  together,  indicates  that  he  was  not  very  well  in- 
formed himself  just  what  was  Haynes'  authority  as  agent.  In 
fact,  we  think  it  justified  the  jury  in  finding  that  Haynes  had 
authority  to  do  the  very  thing  he  did.  Before  the  contract  sUed 
upon  became  effective  there  had  to  be  an  acceptance  by  the  de- 
fendant of  the  terms  proposed,  and  the  acceptance,  of  course, 
must  have  been  for  the  purpose  comprised  in  the  offer.  No 
limitation  of  the  agent's  authority  was  disclosed,  and  apparent 
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and  not  actual  authority  is  what  is  controlling  in  such  a  case. 
(Avltman  v.  Knoll,  71  Kan.  109, 114,  79  Pac.  1074.)  We  think 
the  acts  of  Haynes  in  this  case  were  within  the  apparent  scope 
of  his  authority.  {McAdow  v.  Railway  Co.,  100  Kan.  309,  164 
Pac.  177.)  The  plaintiff  was  not  entitled  to  the  peremptory  in- 
struction asked;  and  the  instructions  requested  were  predi- 
cated upon  the  wrong  theory  with  respect  to  agency,  and  did 
not  make  clear  the  distinction  between  apparent  and  actual  au- 
thority. Either  character  of  agency,  of  course,  may  be  proved 
by  circumstantial  evidence.  The  instructions  which  the  court 
gave  fairly  stated  the  law,  and  since  we*  find  no  error  in  the 
record,  the  judgment  is  affirmed. 


No.  21,459. 

A.  W.  Mentze,  Appellant,  v.  F.  J.  Rice,  Appellee. 

SYLLABUS  BY  THE  COURT. 

Conversion  of  Wheat — Demurrer  to  Evidence,  A  demurrer  was  sus- 
tained to  the  plaintiff's  evidence  which  entitled  him  to  go  to  the  jury. 
Held,  error. 

Appeal  from  Harper  district  court;  George  L.  Hay,  judge. 
Opinion  filed  April  6,  1918.     Reversed. 

George  E.  McMahon,  and  Vernon  Day,  both  of  Anthony,  for 
the  appellant ;  Leslie  Anderson,  of  Harper,  of  counsel. 

/•  G.  Washbon,  of  Harper,  /.  N.  Tincher,  and  A.  L.  Noble, 
both  of  Medicine  Lodge,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  The  plaintiff  sued  to  recover  for  the  conversion 
of  certain  wheat,  and  from  an  order  sustaining  a  demurrer  to 
his  testimony  he  appeals. 

On  or  about  September  3,  1914,  plaintiff  deposited  in  the 
grain  elevator  of  the  E.  A.  Wales  Milling  Company  at  Harper 
735  bushels  of  wheat,  taking  the  following  receipt  therefor: 

"E.  A.  Wales,  Sec'y.,  Treas.,  and  Gen.  Man'gr.  Prices  subject  to 
change  without  notice.  E.  A.  Wales  Mill  Company,  Ltd.  Capacity: 
300  barrels  flour,  100  barrels  meal.     Harper,  Kansas,  Sep.  3,  1914. 

"Reed  of  Mr.  A.  W.  Mentze  628  bushels  test  57  pounds  and  107  05-60 
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at  test  59  pounds  for  storage  at  the  rate  of  one  half  cent  per  bu.  per 
month  and  if  sold  to  the  mill  there  is  no  storage. 

"E.  A.  Wales  Mill  Co.,  By  E.  A.  Wales.** 

About  a  week  later  the  milling  company  was  incorporated, 
E.  A.  Wales  becoming  its  general  manager,  and  the  defendant 
its  president  and  a  member  of  the  board  of  directors.  The 
allegation  was  that  afterwards,  and  before  the  8th  of  February, 
1915,  Wales  and  other  officers,  agents  and  servants  of  the  cor- 
poration "did  willfully  and  wrongfully  convert  the  said  wheat 
of  said  plaintiff  to  the  use  of  said  corporation,  with  the  knowl- 
edge, acquiescence  and  consent  of  said  defendant,  F.  J.  Rice." 

At  about  the  last-named  date  plaintiff  tendered  to  Wales 
at  the  office  of  the  corporation  charges  due  on  the  wheat  and 
demanded  its  return,  which  was  refused.  The  answer  ad- 
mitted the  incorporation  on  September  9,  and  that  the  defend- 
ant was  the  president  and  a  member  of  the  boara  of  directors. 
There  was  also  an  averment  that  any  business  done  before 
that  date  was  by  Wales  individually,  and  not  by  the  corpora- 
tion. 

Many  of  the  facts  were  before  us  in  The  State  v.  Wales,  98 
Kan.  790,  160  Pac.  204.  The  only  question  is  whether  or  not 
the  plaintiff's  evidence  was  such  as  to  require  its  submission  to 
the  jury.  Counsel  for  the  defendant  say  in  their  brief  that 
there  were  no  facts  or  circumstances  shown  from  which  "any 
reasonable  inference  could  be  drawn  either  that  the  plaintiff's 
wheat  was  converted  to  the  use  of  the  corpoi-ation  or  that  liie 
defendant  had  any  knowledge  of  its  disposition,  and  much  less 
that  he  consented  to  or  acquiesced  in  any  disposal  which  was 
made  of  it." 

The  plaintiff,  who  has  received  nothing  out  of  the  transac- 
tion except  experience,  takes  a  different  view  of  the  evidence. 

The  rule  is  that  a  demurrer  to  the  defendant's  evidence 
should  not  be  sustained  unless  there  is  an  entire  absence  of 
proof  tending  to  show  a  right  to  recover.  (Brown  v.  Cruse, 
90  Kan.  306, 133  Pac.  865.)  Such  demurrer  admits  every  fact 
and  conclusion  which  the  evidence  most  favorable  to  the  other 
party  tends  to  prove.  {Chiistie  v.  Barnes,  33  Kan.  317,  6  Pac. 
599.)  And  it  admits,  not  only  the  truth  of  the  facts  directly 
proven,  but  also  all  that  may  properly  be  inferred  from  those 
facts.     {City  of  Syracuse  v.  Reed,  46  Kan.  520,  26  Pac.  1040.) 
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The  court  must  view  the  evidence  in  the  light  most  favorable 
to  the  plaintiff  and  allow  all  reasonable  inferences  in  his  favor. 
{Rogers  v.  Hodgson,  46  Kan.  276,  26  Pac.  732;  Buoy  v.  MiUing 
Co.,  68  Kan.  436,  75  Pac.  466 ;  Hoffmeier  v.  Kansas  City-Leav- 
enworth  Rid.  Co.,  68  Kan.  831,  75  Pac.  1117.) 

The  plaintiff  testified  that  on  February  8,  1915,  he  tendered 
the  storage  money  and  made  a  demand  for  his  wheat  or  the 
money ;  that  before  that  he  had  been  to  see  Mr.  Wales,  who  told 
him  to  give  him  a  few  days'  time,  that  he  was  trying  to  make 
arrangements  to  get  the  money. 

''I  was  at  the  mill  when  Wales  was  gone  and  talked  to  Mr.  Rice  about 
it.    He  said  of  course  Mr.  Wales  would  be  back." 

When  he  went  through  the  mill  and  elevator  he  found  it  empty. 

Mr.  Oiler  testified  that  he  entered  into  conversation  with  Mr. 
Rice  in  the  fall  of  1914,  who  said  he  was  going  to  start  at  the 
ground  floor  and  work  up,  that  he  always  wanted  to  be  a  miller ; 
that  while  the  witness  was  delivering  his  wheat  there  Mr.  Rice 
weighed  one  load  and  went  to  the  elevator  with  him  and 
dumped  it  into  the  elevator;  that  he  had  wheat  deposited  there 
which  he  was  to  take  out  in  flour,  and  Mr.  Rice  gave  him  the 
flour.  In  the  heading  to  the  receipt  witness  received  Mr.  F.  J. 
Rice  was  named  as  president.  Another  witness  testified  that 
he  had  a  conversation  with  Mr.  Rice  about  the  27th  of  Janu- 
ary. He  and  the  witness  last  referred  to  went  to  see  if  they 
had  any  wheat  in  the  mill  and  asked  permission  of  Mr.  Rice 
to  go  through,  and  he  said  they  could  not  do  so  with  his  con- 
sent ;  that  the  next  day  Mr.  Rice  met  him  up  town  and  told  him 
there  were  about  four  or  five  hundred  bushels  in  the  mill.  An- 
other witness  testified  that  he  was  employed  by  the  milling 
company  in  the  fall  of  1914  for  about  three  months,  and  that 
Mr.  Rice  was  around  most  of  the  time. 

The  defendant  himself  testified  that  when  the  corporation 
was  organized  the  wheat  that  was  in  the  mill  was  not  to  be 
taken  out  and  disposed  of  by  Mr.  Wales  or  anybody. 

"Mr.  Wales  was  to  open  up  an  account  with  himself.  The  wheat  that 
was  in  the  mill  was  n't  taken  out. 

"Q.   Just  remained  there?     A.    Yes  sir. 

"Q.  It  was  there  when  you  took  possession  of  the  mill — remained 
there?     A.    I  believe  so. 
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"Q.    You  know  so,  do  you  not?     A.    Yes  sir. 

"Q  Was  there  any  arrangement  made  there  between  you  as  to  how- 
Mr.  Wales  was  to  take  his  wheat  out  of  the  mill,  if  he  had  any  in  there? 
A.  He  was  to  credit  himself  for  it,  he  was  to  open  up  a  new  set  of  books. 
I  could  n't  say  whether  he  done  it  or  not." 

Without  quoting  any  further  testimony,  the  foregoing  ap- 
pears to  furnish  fair  grounds  for  the  conclusion,  or  at  least  for 
the  inference,  that  when  Mr.  Rice  went  into  the  elevator  and 
became  president  of  the  corporation  the  plaintiffs  wheat  was 
in  storage,  and  that  the  defendant  was  the  active  man,  or  at 
.  least  one  of  the  active  men,  in  charge  of  the  concern  for  sev- 
eral months.  It  appears  that  the  corporation  went  into  bank- 
ruptcy, and  Sweet  v.  Bank,  69  Kan.  641,  77  Pac.  538,  is  invoked 
in  support  of  the  doctrine  that  the  defendant  should  not  be  held 
liable  unless  he  had  actual  knowledge,  but  it  is  not  at  all  proba- 
ble that  during  the  months  he  took  so  active  a  part  he  was 
without  knowledge  as  to  what  became  of  the  wheat  stored  in 
the  elevator. 

The  plaintiff  may  or  may  not  be  entitled  to  recover  in  this 
action.  It  is  simply  and  only  held  that  his  evidence  entitled 
him  to  go  to  the  jury,  and  that  it  was  error  to  sustain  a  de- 
murrer thereto. 

^  The  judgment  is  reversed  and  the  cause  is  remanded  for 
further  proceedings. 


No.  21,460. 

C.  W.  Winbigler,  Appellant,  v.  John  Clipt,  Appellee, 

No.  21,461. 

The  State,  ex  rel.  Vernon  Day,  as  County  Attorney,  etc.. 
Appellee,  v.  John  Clift,  Appellant, 

SYLLABUS  BY  THE  COURT. 

1.  Nuisance: — May  be  Both  Private  and  Public,  A  business  may  be  con- 
ducted under  conditions  which  will  constitute  it  a  private  as  well  as  a 
public  nuisance. 

2.  Same — Petition  to  Abate  Private  Nuisance — Stated  Cause  of  Action, 
On  the  facts  stated  in  the  opinion  it  was  error  to  sustain  a  demurrer 
to  the  petition  in  a  suit  brought  by  an  individual  to  enjoin  the  keeping 
of  a  horse  and  mule  market  in  close  proximity  to  his  residence. 
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3.  Same — Public  Nuisance  Shawn  by  the  Evidence,  In  an  action  by  the 
state  on  the  relation  of  the  county  attorney,  it  is  held  that  the  evi- 
dence was  sufficient  to  justify  a  finding:  that  a  horse  and  mule  market 
conducted  by  the  defendant  constituted  a  public  nuisance. 

Appeals  from  Harper  district  court;  George  L.  Hay  judge. 
Opinion  filed  April  6, 1918. 

No.  21,460  reversed.  E.  C.  Wilcox,  and  Donald  Muir,  both 
of  Anthony,  for  the  appellant. 

George  E.  McMahon,  of  Anthony,  for  the  appellee ;  Don  F. 
Reed,  of  Harper,  of  counsel. 

No.  21,461  affirmed.  Don  F.  Reed,  of  Harper,  and  George 
E.  McMahon,  of  Anthony,  for  the  appellant. 

Vernon  Day,  county  attorney,  for  the  appellee ;  E.  C.  Wilcox, 
and  Donald  Muir,  both  of  Anthony,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  These  cases  involve  substantially  the  same  facts 
and  have  been  submitted  together.  In  the  first.  Dr.  C.  W. 
Winbigler  seeks  to  enjoin  as  a  private  nuisance  the  mainte- 
nance of  a  horse  and  mule  market  across  the  street  from  his 
residence  in  the  city  of  Harper.  The  court  sustained  a  de- 
murrer to  his  petition,  and  he  appeals.  The  second  suit  was 
brought  by  the  state,  on  the  relation  of  the  county  attorney, 
to  enjoin  the  defendant  from  maintaining  the  place,  on  the 
ground  that  it  constitutes  a  public  nuisance.  The  court  found 
against  the  defendant  and  ordered  the  nuisance  abated,  from 
which  judgment  he  appeals. 

The  petition  of  Dr.  Winbigler,  to  which  the  court  sustained 
a  demurrer,  alleges  that  he  owns  and  resides  in  a  dwelling 
house  on  three  lots  in  the  city  of  Harper,  situated  in  one  of  the 
desirable  residence  districts ;  that  the  defendant  is  the  owner 
of  a  half  block  immediately  east  of  the  plaintiff's  residence, 
separated  by  a  street  sixty  feet  wide,  upon  which  the  defend- 
ant maintains  a  horse  and  mule  market;  that  for  several 
months  he  has  maintained  a  corral  or  pen  extending  to  the 
street  in  the  direction  of  the  plaintiff's  residence,  in  which  he 
keeps  and  feeds  from  50  to  150  horses  and  mules,  permitting 
them  to  remain  there  for  such  a  length  of  time  that  manure 
and  filth  accumulate  in  great  quantities,  causing  a  noxious 
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stench  to  permeate  plaintiff's  dwelling,  injuring  the  health  of 
the  plaintiff  and  his  family  and  depriving  them  of  the  comforts 
of  his  home ;  that  the  filth  attracts  large  swarms  of  flies,  which 
infest  plaintiff's  home ;  and  that  the  horses  and  mules  are  visi- 
ble from  the  Ifving  room  of  the  plaintiff's  residence  and  are 
constantly  indulging  in  unsightly  practices,  by  reason  of  which 
plaintiff's  home  is  rendered  almost  uninhabitable. 

The  demurrer  was  sustained  solely  upon  the  ground  that 
the  petition  shows  a  public  nuisance,  and  that  the  plaintiff 
has  no  right  to  maintain  a  suit  to  abate  it.  The  principal  case 
relied  upon  in  support  of  the  ruling  is  Jones  v.  Chamite,  63 
Kan.  243,  65  Pac.  243,  which  was  an  action  to  abate  a  nuisance 
caused  by  filth  flowing  from  a  hotel  into  an  open  sewer,  and 
where  it  was  held  that  owners  of  property  along  the  sewer 
could  not  maintain  an  injunction.  A  more  recent  case  relied 
upon  by  defendant  is  Dryden  v.  Purdy,  97  Kan.  59,  154  Pac, 
221,  where  the  plaintiff  sought  to  enjoin  the  proprietor 
of  a  livery  stable  from  placing  buggies  in  the  street  in  front  of 
his  house,  his  contention  being  that  he  suffered  annoyance  and 
inconvenience  in  a  manner  different  from  that  of  the  general 
public,  because  the  vehicles  interfered  with  his  view  of  the 
public  street.  It  was  held  that  he  failed  to  show  that  he  suf- 
fered inconvenience  different  in  kind  from  that  of  the  public, 
and  that  the  action  could  not  be  maintained. 

In  Venard  v.  Cross,  8  Kan.  248,  the  opinion  quotes  from  a 
note  to  Ashby  v.  White,  1  Smith's  Leading  Cases,  364,  where  it 
was  said : 

"  'There  are  cases  in  which  the  act  done  is  a  grievance  to  the  entire 
community,  no  one  of  whom  is  injured  by  it  more  than  another  in  the 
kind  of  injury,  though  one  may  be  much  more  injured  than  another  in 
degree.  In  such  a  case,  the  mode  of  punishing  the  wrongdoer  is  by  in- 
dictment, and  by  indictment  only.  Still,  if  any  person  has  sustained  a 
particular  injury  therefrom,  beyond  that  of  his  fellow  citizens  (and  differ- 
ing in  kind)  he  may  maintain  an  action  in  respect  of  that  particular 
damnification/  "     (p.  255.) 

Nuisances  are  sometimes  private  as  well  as  public,  and  we 
think  the  nuisance  complained  of  here  was  both. 

"The  number  of  the  persons  who  are  specially  injured  by  a  nuisance 
does  not  affect  the  right  of  action  for  such  injury  or  make  their  injury 
identical  with  that  of  the  public  at  large,  but  any  of  such  persons  may 
maintain  an  action  for  the  nuisance;  and  the  fact  that  several  persons 
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join  in  a  suit  to  abate  a  public  nuisance  does  not  show  that  each  of  them 
may  not  have  sustained  such  special  injury  as  entitles  him  to  relief." 
(29  Cyc.  1213.) 

In  Stotler  v.  Rochelle,  83  Kan.  86, 109  Pac.  788,  the  plaintiff 
sought  to  enjoin  the  maintenance  of  a  cancer  hospital  on  prop- 
erty adjacent  to  her  residence,  and  because  her  family  was  fre- 
quently subjected  to  the  annoyance  of  seeing  patients  afflicted 
with  the  disease  walking  about  the  premises,  and  because  there 
was  evidence  that  offensive  odors  resulting  from  the  disease 
itself,  and  from  disinfectants  used  on  account  of  it,  might  reach 
the  occupants  of  neighboring  dwellings,  it  was  held  that  the 
plaintiff  had  such  a  peculiar  interest  in  the  relief  sought  as  to 
enable  her  to  maintain  the  action.    It  was  said  in  the  opinion : 

"The  injury  need  not  extend  beyond  annoyance,  if  in  view  of  all  the 
facts  it  is  unreasonable.  For  induce,  offensive  odors,  although  not  in- 
jurious to  health,  have  often  been  held  to  constitute  sufficient  ground  for 
injunction."     (p.  88.) 

See,  also.  State  v.  Lindsay,  85  Kan.  79,  116  Pac.  207,  where 
the  court  enjoined  the  maintenance  of  a  private  hospital  for 
insane  on  the  ground  that  the  character  of  its  inmates  caused 
fear,  and  disturbed  the  quiet  and  peace  of  the  community. 

There  is  some  conflict  in  the  decisions  upon  the  question,  but 
each  case  depends  largely  upon  its  own  facts.  Broadly  speak- 
ing, in  order  to  constitute  a  private  nuisance  the  individual 
complaining  must  suffer  annoyance  or  inconvenience  different 
in  kind  from  that  sustained  by  the  public  generally,  and  not 
merely  in  a  different  degree.  In  this  case  the  petition  alleged 
facts  which,  in  our  opinion,  showed  the  existence  of  a  private 
nuisance,  as  well  as  one  that  might  upon  the  same  facts  consti- 
tute a  public  nuisance.  By  reason  of  the  close  proximity  of 
plaintiff's  residence  to  the  place  where  the  defendant  carried 
on  the  business  in  the  manner  alleged  in  the  petition,  not  only 
the  health  of  plaintiff  and  his  family  was  endangered,  but  un- 
bearable conditions  were  shown,  which  must  naturally  have 
caused  the  plaintifFs  family  to  suffer  annoyance  differing  not 
alone  in  degree,  but  in  character,  from  that  sustained  by  the 
public  generally.  The  petition  stated  a  cause  of  action,  and  it 
was  error  to  sustain  the  demurrer. 

In  the  case  brought  by  the  state  on  the  relation  of  the  county 
attorney,  the  court  made  findings  of  fact.  No  good  purpose 
would  be  served  by  setting  out  the  findings  in  full.    The  court 
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finds  the  conditions  to  be  practically  the  same  as  those  alleged 
in  the  petition  in  the  case  brought  by  Doctor  Winbigler,  and 
finds  that  a  large  number  of  people  residing  in  the  vicinity  are 
injuriously  affected  by  the  maintenance  of  the  corral,  and  that 
the  stench  arising  therefrom  is  distributed  over  the  neighbor- 
hood. The  findings  show  there  are  ho  residences  on  the  east 
half  of  the  block  in  which  defendant's  business  is  conducted ; 
but  that  inmiediately  west  of  his  property  there  are  four  resi- 
dences, including  that  of  Doctor  Winbigler;  and  in  the  block 
north  of  that  there  are  four  others.  The  findings  show  that  the 
conditions  resulting  from  the  manner  in  which  defendant's 
business  is  carried  on  constitute  a  public  nuisance.  There  was 
abundant  evidence  to  sustain  the  findings.  As  already  ob- 
served, notwithstanding  the  fact  that  a  business  may  be  con- 
ducted in  a  manner  so  that  it  constitutes  a  private  nuisance  to 
one  or  more  individuals,  it  may  at  the  same  time  constitute  a 
public  nuisance. 

The  defendant  objected  to  the  introduction  of  an  affidavit 
made  by  Doctor  Hays,  county  health  officer,  which  was  intended 
for  use  in  the  Winbigler  case.  Doctor  Hays  was  confined  to  his 
house  with  sickness  at  the  time  the  affidavit  was  made,  and  died 
before  the  case  brought  by  the  county  attorney  was  tried. 
While  not  taken  for  use  in  this  particular  case,  it  related  to  the 
facts  about  which  the  court  was  investigating,  and  was  used  on 
the  motion  for  a  temporary  injunction,  where  affidavits  are 
competent.  We  do  not  regard  the  matter  as  of  much  impor- 
tance, for  the  reason  that  the  case  was  tried  fey  the  court,  and 
there  was  sufficient  evidence  aside  from  the  affidavit  to  support 
the  findings  and  judgment.  It  is  claimed  the  court  erred  in 
allowing  the  probate  judge  to  testify  in  rebuttal  and  state  the 
testimony  given  by  the  defendant  on  the  hearing  for  a  tem- 
porary restraining  order  in  the  other  case.  The  testimony 
which  the  defendant  gave  in  the  other  case  was  competent 
against  him  as  showing  declarations  or  admissions  against  in- 
terest; and  besides,  the  testimony  of  the  probate  judge  which 
related  to  the  number  of  mules  kept  at  the  place  was  largely 
cumulative. 

Before  the  court  announced  its  decision,  the  defendant  re- 
quested additional  findings  and  submitted  a  number  of  special 
interrogatories,  asking  the  court  to  answer  them.    Of  course. 
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the  court  was  not  required  to  answer  special  interrogatories. 
(Lumber  Co.  v.  Russell,  93  Kan.  521, 144  Pac.  819.)  The  find- 
ings made  were  very  full  and  complete,  and  the  refusal  to 
state  the  additional  findings  could  not  have  been  prejudicial  to 
defendant. 

In  the  Winbigler  case  the  judgment  is  reversed,  and  the 
cause  is  remanded  with  directions  to  overrule  the  demurrer. 
The  judgment  in  the  case  brought  by  the  state  is  afllrmed. 


No.  21,462.  ^ 

John  C.  Taylor  and  Adelia  A.  Taylor,  by  their  Next  Friend, 
Alice  Taylor,  and  Charles  Ross  Taylor,  by  his  Next 
Friend,  Anna  Ross,  Appellees,  v.  The  Farmers  &  Bankers 
Life  Insurance  Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Life  Insurance — Payment  of  Premium  Note  Assumed  by  Company's 
Agent — Note  in  Default — Policy  Did  Not  Lapse.  The  defendant  in- 
surance company,  on  receipt  from  an  agent  of  an  Application  for  a 
policy  and  a  note  for  the  first  year's  premium,  returned  the  note  with 
a  policy  to  the  ag:ent,  stating  that  it  had  been  unable  to  get  satisfactory 
references  on  the  note. 

"However,  we  are  enclosing  this  policy  herewith,  although  you 
understand  of  course  that  the  collateral  which  we  hold,  will  not,  in 
view  of  the  references  which  we  have,  guarantee  the  payment  of  this 
premium,  and  the  delivering  of  this  policy  under  the  circumstances 
to  the  insured  will  be  at  your  own  risk." 

The  agent  to  whose  order  the  note  was  made  payable,  deeming  the 
note  good,  delivered  the  policy.  Held,  that  this  left  the  company  in 
the  attitude  of  relying  on  the  agent  as  the  ultimate  paymaster,  and  it 
cannot  defeat  an  action  on  the  policy  because  the  insured  did  not  pay 
the  note. 

2.  Same — Loose  Use  of  Word  "Collateral.*'  A  loose  use  of  the  word  "col- 
lateral" and  a  peculiar  method  of  bookkeeping,  held  not  to  affect  seri- 
ously or  materially  the  real  question  involved. 

3.  Trial — Evidence.  Certain  rulings  on  evidence  examined,  and  held 
not  to  be  substantially  prejudicial. 

4.  Trial — Findings.  The  refusal  to  set  aside  certain  findings  of  fact  was 
not  error. 

5.  Life  Insurance — Judgment  Modified.  The  verdict  and  judgment  be- 
ing for  more  than  the  policy  called  for,  the  judgment  is  modified  to 
conform  to  the  terms  of  the  policy,  and  thus  modified  the  judgment 
is  affirmed. 
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Appeal  from  Cloud  district  court;  John  C.  Hogin,  judge. 
Opinion  filed  April  6,  1918.     Modified  and  afiirmed. 

/.  A.  Bncbacher,  of  Wichita,  F.  W.  Sturges,  and  Fred  W. 
Sturges,  jr.,  both  of  Concordia,  for  the  appellant. 

Park  B.  PiUsifer,  Charles  L.  Hunt,  and  Clyde  L.  Short,  all  of 
Concordia,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

West,  J. :  An  agent  of  the  defendant  company  took  the  ap- 
plication of  Charles  L.  Taylor  for  a  policy  of  insurance,  the 
latter  giving  his  note  for  the  premium  of  the  first  year,  pay- 
able to  the  order  of  the  agents  in  the  sum  of  $163.28.  The  con- 
tract provided  that  failure  to  pay  such  note  at  maturity  should 
avoid  the  policy  and  work  a  forfeiture  of  all  previous  pajnnents, 
except  as  provided  in  the  policy.  The  agent  sent  the  applica- 
tion and  note  to  the  company  and  received  acknowledgment 
of  their  receipt  at  the  Salina  office.  Later  he  received  a  let- 
ter from  the  home  office  containing  the  following: 

"We  acknowledge  receipt  of  note  for  $163.28  on  this  case.  We  wiU 
at  once  secure  references  on  this  note,  and  if  good  will  forward  you  check 
for  two-thirds  of  your  commission  as  an  advance  on  it,  balance  of  cona- 
mission  to  be  paid  upon  payment  of  the  note;  if  not  good,  we  will  ad- 
vise you  at  once  and  await  your  instructions." 

Later  he  received  a  letter  containing  the  following : 

"With  reference  to  the  policy  of  Charles  L.  Taylor,  whose  applica- 
tion you  secured  some  time  ago,  will  advise  that  we  have  been  unable  to 
get  satisfactory  references  on  this  note.  However,  we  are  enclosing  this 
policy  herewith,  although  you  understand  of  course  that  the  collateral 
which  we  hold  will  not,  in  view  of  the  references  which  we  have,  guar- 
antee the  payment  of  this  premium,  and  the  delivering  of  this  policy 
under  the  circumstances  to  the  insured  will  be  at  your  own  risk." 

The  agent,  feeling  that  the  applicant  would  meet  the  note, 
delivered  the  policy  to  him,  and  testified  that  he  was  willing  to 
have  the  company  charge  up  against  him  the  net  premium, 
which  he  was  willing  to  pay  whether  the  insured  paid  the  note 
or  not.  The  agent  was  charged  with  the  net  amount  due  the 
company.  Shortly  after  the  issuance  of  the  policy  the  insured 
became  insane,  and  later  the  company  wrote  the  agent  as  fol- 
lows: 

"Pursuant  to  your  request  of  the  24th  inst.,  we  enclose  the  C.  L.  Tay- 
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lor  note  J  for  $168.28,  endorsed  with  a  credit  of  the  unearned  premium, 
$81.64.    Policy  No.  3234  lapsed  on  September  4,  1918." 

The  insured,  shortly  after  receiving  the  policy,  offered  to 
turn  over  to  the  agent  two  horses  in  payment  of  the  note,  which 
he  declined,  and  on  another  occasion  offered  to  go  to  the  bank 
and  get  the  money  and  pay  the  note,  but  was  told  by  the  agent 
that  it  was  unnecessary  to  do  so.  The  agent  testified  that  he 
understood  the  reference  to  delivering  the  policy  at  his  own 
risk  to  mean  that  if  he  delivered  the  policy  and  the  note  was 
not  paid  he  would  have  to  pay  the  net  to  the  company.  Upon 
learning  of  the  insanity  of  the  insured  the  agent  wrote  to  the 
company  thereof,  stating  that  the  agent  had  not  realized  on 
the  note  and  that  it  might  be  he  could  collect  it  now  better 
than  to  let  it  go  longer,  or  that  he  might  get  the  policy  returned, 
as  the  father-in-law  had  refused  to  pay  for  the  reason  that  the 
beneficiary  was  not  the  wife  of  the  insured.  The  company 
was  requested  to  send  the  note  so  that  the  agent  could  push  the 
collection  or  take  up  the  policy.  In  reply  the  company  for- 
warded the  note,  stating  "upon  collection  of  same  we  would 
request  that  you  kindly  forward  remittance  to  cover  to  this 
office.  I  hope  that  you  will  either  be  able  to  collect  it  or  take 
up  the  policy." 

When  he  received  the  note  back  from  the  company  it  had 
indorsed  thereon  "$81.64  unearned  premium,"  and  a  notation 
that  the  policy  had  lapsed.  The  agent  testified  that  the  Sa- 
lina  agent  had  asked  permission  of  him  to  cancel  the  policy, 
stating  that  he  would  see  that  the  nets  charged  against'  the 
agent  would  be  credited  back.  It  seems  that  on  final  settlement 
the  agent  paid  one-half  of  the  net,  which  was  $24.49.  The 
agent  testified  that  he  owned  the  note  at  the  time  of  trial.  It 
was  offered  to  show  by  the  treasurer  that  when  the  policy  was 
issued  the  company  looked  to  the  insured  for  payment  of  the 
note,  and  in  event  of  its  nonpa3rment  by  him  when  due  it  looked 
to  the  agent  for  the  payment  of  the  earned  net.  On  objection 
this  oflfer  was  refused.  Plaintiflf's  recovered  and  the  defend- 
ant appeals. 

In  Marshall  v.  Insurance  Co.,  98  Kan.  502, 159  Pac.  17,  in  an 
action  against  the  same  company,  it  was  held  that  when  a 
premium  note  is  taken  by  the  agent  as  such  and  delivered  to 
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the  company,  and  by  an  arrangement  between  them  he  is  con- 
ditionally charged  with  the  company's  share  of  the  premium, 
the  charge  to  remain  if  the  note  is  not  paid,  such  note  belongs 
to  the  company,  and  when  the  policy  provides  that  it  shall  be 
void  unless  the  note  is  paid  at  maturity  the  failure  of  the  as- 
sured to  pay  the  premium  and  note  avoids  the  policy. 

Certain  admissions  which  characterized  that  case  were  held 
to  show  that  credit  was  not  independently  extended  to  the  ap- 
plicant by  the  agent  on  his  own  responsibility. 

The  controlling  question  here  is  whether  the  company  looked 
to  the  assured  or  to  the  agent  for  payment  of  the  premium. 
Substantially  all  the  facts  covering  this  point  have  been  already 
set  forth.  There  are  many  others  more  or  less  dwelt  upon  in 
the  briefs,  which  could  be  stated,  but  are  not  of  enough  ma- 
teriality to  warrant  taking  up  space  with  them.  It  is  plain 
that  when  the  application  and  note  had  been  received  and  the 
latter  inquired  about  at  the  bank,  the  company  returned  both 
to  the  agent  with  directions  that  it  was  not  satisfied  with  the 
note,  and  that  if  he  desired  to  deliver  the  policy  he  could  do  so  at 
his  own  risk.  The  only  fair  meaning  to  be  placed  on  this  di- 
rection is  that  if  the  premium  were  not  paid  the  company 
would  look  to  him  for  the  portion  thereof  earned  by  it.  Of 
course,  it  was  natural  and  proper  that  upon  learning  that  the 
policy  had  been  delivered  the  company  would  hope  and  look  for 
the  payment  of  the  note  by  the  insured.  But  the  real  de- 
pendence of  the  company  was  upon  the  agent  and  not  upon 
the  applicant.  Having  seen  fit  to  issue  this  policy  and  permit 
it  to  be  delivered  to  the  assured,  looking  to  the  agent  for  its 
final  source  of  remuneration,  it  was  substantially  in  the  at- 
titude it  would  have  been  in  had  the  agent  or  some  friend  pur- 
chased the  policy  for  the  insured  and  paid  the  year's  premium 
therefor. 

There  was  some  loose  use  of  the  word  collateral,  there  was 
some  peculiar  bookkeeping,  and  there  were  other  matters  which 
give  ground  for  arguments  and  suggestions,  but  they  are  not 
of  enough  import  to  require  discussion. 

Rulings  concerning  the  omission  of  evidence  are  complained 
of,  and  while  a  few  of  them  might  well  have  been  different,  we 
find  nothing  therein  amounting  to  substantially  prejudicial 
error. 
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The  same  may  be  said  concerning  instructions  given  and  re- 
fused, those  which  were  given  being  found  upon  examination 
to  have  fairly  covered  the  legal  questions  involved. 

In  answer  to  special  questions  3,  4,  and  5,  the  jury  said  that 
the  defendant. never  received  any  money  from  the  first  annual 
premium,  except  that  paid  by  the  agent  Swenson,  and  that  that 
amount  was  $24.49.  Complaint  is  made  that  the  trial  court  did 
not  set  aside  these  findings  for  lack  of  evidence  to  support 
them,  but,  as  already  indicated,  final  settlement  was  made  be- 
tween the  company  and  the  agent  for  $24.49,  which  seems  to  be 
the  only  money  received  by  the  company  for  the  policy. 

One  matter,  however,  requires  attention.  It  was  alleged  in 
the  petition  that  while  the  policy  covered  two  one-thousand- 
dollar  gold  bonds  it  was  agreed  "that  at  the  option  of  the  said 
beneficiaries  it  would,  instead  of  issuing  said  two  bonds  for 
$1,000  each,  pay  in  cash  upon  the  death  of  assured  the  sum  of 
$1,500  for  each  bond,  or  the  total  sum  of  $3,000." 

The  answer  contained  a  general  denial.  There  was  no  such 
provision  contained  in  the  policy.  The  case  seemed  to  have 
proceeded  without  the  attention  of  the  court  being  called  to  this 
matter  until  on  the  hearing  of  motion  for  new  trial,  or  on 
motion  for  judgment  on  the  verdict,  although  the  court  in- 
structed the  jury  if  they  found  for  the  plaintiff  to  award 
$3,000  with  interest,  writing  the  amount  in  the  verdict  then 
submitted,  with  no  exceptions  taken  to  this  instruction  or  this 
form  of  verdict.  It  is  contended  that  in  a  circular  issued  by 
the  company  there  was  a  statement  to  the  effect  that  the  re- 
demption value  of  the  bond  at  death  was  $1,500,  or  at  the  end 
of  the  first  year  $1,480.  But  it  is  admitted  that  this  state- 
ment in  the  circular  was  not  introduced  in  evidence. 

While  the  matter  should  have  been  called  to  the  court's  at- 
tention earlier,  failure  to  do  so  is  not  sufficient  reason  for  re- 
quiring the  company  to  go  beyond  the  terms  of  its  policy, 
which  undertook  to  pay  on  each  bond  "$1,000  in  gold  coin  of 
United  States  of  America,  or  its  equivalent,  and  ...  in- 
terest   ...    at  the  rate  of  seven  per  cent." 

Therefore,  instead  of  a  judgment  for  $3,000  and  interest, 
there  should  be  one  for  $2,000  and  interest. 

The  cause  is  remanded  with  directions  to  enter  judgment  for 
$2,000  and  interest,  instead  of  $3,000  and  interest,  and  as  thus 
modified  the  judgment  is  affirmed.  ^,g.,^^,  .^  Google 
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No.  21,466. 

The  Lyon  County  State  Bank,  AppeUee,  v.  George 
SCHAEFER,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Banking — Sight  Draft  Deposited  far  Collection — Dishonored — Rela^ 
tion  of  Bank  to  Depositor — Parol  Evidence,  Between  the  origfinal  par- 
ties— ^the  nominal  drawer  of  a  dishonored  sight  draft,  the  party  for 
whose  benefit  the  draft  was  drawn  and  deposited  in  a  bank  for  collec- 
tion, and  the  bank  which  honored  the  checks  of  such  depositor  drawn 
in  anticipation  of  the  draft  being  collected — ^parol  evidence  is  compe- 
tent in  an  action  by  the  bank  against  the  depositor  to  show  the  relation- 
ship of  the  parties  and  the  nature  and  conditions  of  thedeposit* 

2.  Same — Dishovjored  Sight  Draft — Liability  of  Depositor  Thereof.  Ordi- 
narily when  a  bank  gives  credit  to  a  depositor  on  the  faith  of  a  sight 
draft  deposited  to  his  account,  and  such  sight  draft  is  dishonored,  the 
bank  may  charge  back  to  the  depositor  the  amount  of  the  dishonored 
draft;  and  if  his  bona  fide  deposit  account  is  insufficient  to  meet  it,  and 
he  refuses  to  reimburse  the  bank,  the  latter  may  recover  judgment 
against  him  for  the  sum  involved  in  the  transaction. 

Appeal  from  Lyon  district  court;  William  C.  Harris,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

S.  S.  Spencer,  and  /.  T.  Richardson,  both  of  Emporia,  for  the 
appellant. 

Owen  S.  Samttel,  and  Oscar  B.  Hartley,  both  of  Emporia, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dawson,  J. :  This  lawsuit  is  to  determine  a  liability  on  a 
sight  draft  which  was  not  paid. 

The  Lyon  County  Farmers'  Produce  Association  is  a  volun- 
tary organization  designed  to  bring  together  the  producers  and 
consumers  of  agricultural  products,  for  which  service  the  as- 
sociation charges  a  small  commission.  Anton  Ptacek  is  its 
manager.  The  defendant,  George  Schaefer,  is  a  producer  of 
hay.  Through  arrangements  made  by  the  association,  Schaefer  r 
shipped  a  consignment  of  hay  to  a  man  in  Iowa.  He  gave  the 
bill  of  lading  to  Ptacek,  who  drew  a  sight  draft  on  the  con- 
signee payable  to  the  plaintiff  bank,  and  the  bank  forwarded 
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the  bill  of  lading  with  the  draft  attached  for  collection.  The 
bank  placed  the  face  amount  of  the  draft  (less  the  association's 
commission)  to  the  credit  of  Schaefer,  and  he  checked  it  out. 
The  draft  was  dishonored,  and  Schaefer  declined  to  reimburse 
the  bank. 

The  trial  court  made  findings  of  fact  and  rendered  judg- 
ment for  the  bank.    The  findings  read : 

"First:  On  or  about  April  4th,  1915,  one  Anton  Ptacek  left  with 
the  plaintiff  for  collection,  four  sight  drafts  with  bill  of  lading  attached, 
representing  separate  shipments  of  hay  the  proceeds  to  be  credited  to 
defendant  by  said  Bank,  except  a  small  commission  to  be  credited  to 
Ptacek. 

"Second:  One  of  said  drafts  was  for  $139.67.  This  draft  was  sent  to 
the  Kansas  City,  Missouri,  correspondent  of  plaintiff,  and  on  April  7th 
it  received  notice  from  its  correspondent  that  it  had  been  credited  with 
said  amount,  subject  to  collection,  and  said  amount  was  credited  by 
plaintiff,  subject  to  collections  as  follows:  $136.22  to  defendant's  ac- 
count, and  $2.35  as  commission  to  the  account  of  Ptacek. 

"Third :   Said  draft  was  drawn  on  one  Huddleson,  of  Fontanelle,  Iowa. 

"Fourth :  Before  a  report  was  had  by  plaintiff  on  the  collection  of  said 
draft,  defendant  came  to  plaintiff  bank  and  asked  that  he  be  permitted 
to  check  against  the  proceeds  as  he  was  in  need  of  funds,  and  was  given 
such  permission  on  agreement  between  defendant  and  bank  that  in  case 
said  draft  was  not  honored,  defendant's  account  was  to  be  charged  with 
the  amount  and  that  defendant  would  reimburse  plaintiff.  The  exact 
date  of  this  transaction  is  not  ascertainable  from  the  evidence. 

"Fifth:  At  a  later  date  and  about  April  20,  1915,  defendant  came 
to  said  Bank  with  a  postal  card  advising  defendant  that  said  hay  had 
been  rejected,  and  asked  Mr.  Price,  President  of  the  plaintiff  Bank, 
what  he  should  do  about  the  matter,  and  said  Price  informed  defendant 
that  plaintiff  had  not  been  advised  whether  said  draft  had  been  paid  but 
if  same  were  dishonored  the  amount  would  be  charged  to  defendant's 
account  in  case  collection  was  not  made  and  defendant  agreed  that  this 
should  be  done. 

"Sixth:  All  of  saiO  drafts  were  collected  and  passed  to  defendant's 
account  on  the  books  of  said  bank,  except  the  Huddleson  draft,  which 
was  dishonored,  and  plaintiff  was  unable  to  make  collection  of  any  part 
thereof. 

"Seventh:  Defendant  overdrew  his  account  with  said  bank  in  the 
sum  of  $186.22,  under  the  arrangement  as  hereinbefore  set  out  in  these 
findings.  Afterward  in  another  transaction  said  account  of  defendant 
was  credited  with  $2.29,  leaving  a  balance  due  and  owing  plaintiff  from 
defendant  $133.93." 

Defendant's  principal  contention  on  appeal  is  that  there  was 
no  competent  evidence  to  support  the  second  finding.  The  court 
discerns  no  difficulty  on  that  point.    Ptacek,  the  man  who  de- 
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livered  the  draft  to  the  bank,  was  defendant's  agent  in  so  doing, 
and  he  told  the  bank  what  disposition  to  make  of  it.  This  evi- 
dence was  competent.  (McWhirt  v.  McKee,  6  Kan.  412,  syl.  H 1 ; 
Lovejoy  v.  Citizens'  Bank,  23  Kan.  331,  syl.  H  2 ;  EUicott,  As- 
signee,  v.  Barnes,  31  Kan.  170,  syl.  112,  1  Pac.  767;  Talcott  v. 
National  Bank,  53  Kan.  480,  36  Pac.  1066 ;  Hough  v.  First  Nat. 
Bank,  173  Iowa,  48 ;  Branch  v.  Dawson,  36  Minn.  193 ;  7  C.  J. 
639.) 

Furthermore,  there  was  competent  evidence  showing  that 
Schaefer  asked  and  received  permission  from  the  bank  to  check 
against  the  draft  deposit  before  the  bank  had  received  the  re- 
turns on  it,  and  this  was  upon  Schaefer's  agreement  that  if  the 
draft  was  dishonored  he  would  "make  it  all  right."  While 
Schaefer  denies  this,  this  court  cannot  do  otherwise  than  to 
accept  as  true  the  trial  court's  determination  of  that  disputed 
fact  (Bruington  v.  Wagoner,  100  Kan.  439,  164  Pac.  1057.) 
Even  if  there  was  no  literal  agreement  between  the  bank  and 
Schaefer  to  "make  it  all  right,"  the  law  would  infer  such  an 
agreement  and  impose  such  a  liability  on  Schaefer.  The  gen- 
eral rule  appears  to  be  that,  where  the  interests  of  innocent 
third  parties  are  not  affected,  a  bank  has  the  right  to  charge 
back  a  dishonored  draft  which  has  been  credited  to  a  depositor's 
account  as  cash.  Credit  extended  to  a  depositor  in  anticipation 
of  collection  of  a  draft  is  ordinarily  deemed  provisional,  and 
the  bank  may  cancel  the  credit  or  charge  back  the  paper  to  the 
depositor's  account,  if  it  is  not  paid.  (Prescott  v.  Leonard,  32 
Kan.  142,  4  Pac.  172 ;  Noble  v.  Doughten,  72  Kan.  336,  345,  346, 
83  Pac.  1048 ;  City  of  Philadelphia  v.  Eckels,  98  Fed.  485 ;  First 
National  Bank  v.  McMillan,  15  Ga.  App.  319;  Ayres  v.  The 
Farmers  &  Merchants  Bank,  79  Mo.  421;  Hendley  v.  Globe 
Refinery  Co.,  106  Mo.  App.  20 ;  Jacob  v.  First  National  Bank, 
5  Ohio  Dec.  572;  Rapp  v.  National  Bank,  136  Pa.  St.  426;  7 
C.  J.  633.) 

Counsel  presents  a  line  of  argument  based  on  the  assump- 
tion that  the  obligation  to  reimburse  the  bank  was  on  Ptacdc, 
and  not  on  Schaefer,  and  that  Schaefer's  promise  to  "make  it 
all  right"  was  an  unenforceable  oral  promise  to  answer  for 
Ptacek's  debt.  But  between  the  original  parties,  Schaefier, 
Ptacek,  and  the  bank,  there  was  no  debt,  no  liability  on  the 
part  of  Ptacek.   The  mere  form  of  the  draft  was  not  important. 
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The  true  relationship  of  the  parties  was  a  proper  subject  of 
judicial  inquiry.  (3  R.  C.  L.  1122, 1123.)  Ptacek,  6r  Ptacek's 
produce  association,  was  only  the  nominal  drawer  of  the  draft ; 
it  was  drawn  in  Schaef er's  behalf,  and  he  received  the  benefits 
of  it  from  the  bank.  (Gen.  Stat.  1915,  §  6588 ;  3  R.  C.  L.  1140.) 
It  was  to  ''make  it  all  right"  on  a  transaction  of  his  own,  not 
Ptacek's,  that  Schaef  er  made  the  promise. 

Aside  from  the  brief  of  his  counsel,  the  def etidant  addresses 
a  personal  letter  to  the  court,  urging  matters  which  a  supreme 
court  has  no  right  to  consider.  Doubtless  the  defendant  did  not 
understand  that  the  case  we  have  to  review  is  the  one  which 
was  tried  by  the  district  court,  and  that  we  have  no  authority 
to  make  an  independent  investigation  of  the  matter.  But  we 
can  only  examine  the  record  which  the  appellant  has  brought  tq 
this  court.  It  is  only  with  alleged  errors  made  in  the  trial 
court  that  the  supreme  court  has  to  deal,  and  no  error  made  by 
the  trial  court  in  this  case  is  shown  in  the  record.  Conse- 
quently the  judgment  must  be  affirmed,  and  it  is  so  ordered. 


No.  21,466. 

A.  E.  Buxton,  Appellee,  v.  C.  B.  D.  Colver,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  RBAI/-E8TATE  BROKER — Binding  Contract  by  Correspondence.  Cor- 
respondence between  a  landowner  and  a  broker  by  lefters  and  tele- 
grama,  relating  to  finding  a  purchaser  for  land  and  to  the  commission 
to  be  paid,  is  held  to  constitute  a  binding  contract  between  them,  and 
the  interpretation  of  such  a  contract  is  a  question  of  law  for  the  court. 

2.  Same — Complete  and  Unambiguous  Contract — May  Not  be  Modified 
by  ParoL  The  contract,  being  complete  and  unambiguous  and  having 
provided  for  the  payment  of  a  specified  commission  if  a  purchaser  of 
land  was  procured  by  the  broker  on  stipulated  terms,  without  any 
limitations  as  to  the  person  to  whom  the  sale  might  be  made,  must  be 
regarded  as  a  complete  expression  of  the  entire  agreement  as  to  com- 
mission, and  it  cannot  be  contradicted,  added  to,  or  modified  by  parol 
evidence  of  a  prior  oral  agreement  to  the  effect  that  no  commission 
was  to  be  paid  if  a  sale  was  made  to  a  particular  person. 

Appeal  from  Edwards  district  court;  Albert  S.  Foulks, 
judge.    Opinion  filed  April  6,  1918.    Affirmed. 
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M.  A.  Merten,  of  Hoisington,  and  W.  E  Broadie,  of  Kindey, 
for  the  appellant. 
A.  L.  Moffat,  of  Kinsley,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  to  recover  a  real-estate 
agent's  commission.  Plaintiff  alleged  that  the  defendant  made 
a  written  contract  authorizing  the  plaintiff  to  sell  certain  real 
estate  owned  by  defendant,  and  the  following  letter  from  the 
defendant  to  the  plaintiff  und^r  date  of  October  6,  1916,  was 
set  forth  as  constituting  that  contract : 

"In  reply  to  yours  of  the  5th  a^kin^  if  I  would  sell  the  W  %  of  sec 
4  26  21  for  $47.50  per  acre,  ^  cash,  balance  five  years  at  7  per  cent  and 
allow  you  the  regular  commission.  I  cannot  let  this  land  go  for  less  than 
$60.00  per  acre  and  this  price  is  subject  to  prior  sale  or  changre  with- 
out notice.  .  .  .  P.  S.  This  $60.00  price  of  course  is  subject  to  the 
regular  commission  of  6  per  cent  on  the  first  $1,000.00  and  2H  on  the 
balance." 

Plaintiff  alleged  that  by  this  contract  defendant  agreed  that 
if  plaintiff  should  be  in  any  manner  instrumental  in  selling  the 
property  or  producing  a  buyer  at  the  price  named,  defendant 
would  pay  plaintiff  the  commission  mentioned.  Plaintiff 
further  alleged  that  he  accepted  the  proposition  of  defendant, 
and  that  in  pursuance  of  the  contract  so  made  he  sold  the 
land  on  October  27,  1916,  to  Jacob  Konradi  at  $50  per  acre, 
and  immedii^tely  sent  defendant  the  following  telegram : 

"Have  sold  your  west  half  section  4  26  21  Ford  county,  .  .  .  Yoa 
to  furnish  abstract  showing  good  merchantable  title  and  pay  me  regular 
commission  as  stated  in  your  correspondence.  Wire  acceptance  immedi- 
ately." 

The  defendant  then  sent  the  following  telegram  on  Oc- 
tober 27 :  "Your  offer  accepted  send  me  contract  for  execu- 
tion." 

A  contract  of  sale  was  prepared  by  plaintiff,  signed  by  Kon- 
radi and  sent  to  defendant,  who,  together  with  his  wife,  signed 
it  and  returned  it  to  the  plaintiff  for  delivery  to  the  purchaser, 
who  is  and  always  has  been  ready  and  willing  to  pay  for  the 
land  according  to  the  contract.  Plaintiff  asked  a  recovery  of 
$425  claimed  as  commission,  with  interest. 

In  the  answer  of  the  defendant,  as  finally  amended,  he  ad- 
mitted the  correspondence  and  the  execution  of  the  contract 
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already  mentioned,  but  he  alleged  that  the  land  had  been  listed 
with  plaintiff  at  $50  per  acre  sometime  in  1915,  and  that  be- 
fore the  correspond^ce  was  had  and  about  July,  1916,  the 
parties  made  an  oral  agreement  that  plaintiff  was  to  receive 
no  commission  if  the  land  was  sold  to  Jacob  Konradi,  as  the 
latter  had  been  dealing  directly  with  the  defendant,  and  that 
the  letters  and  telegrams  mentioned  "were  only  for  the  pur- 
pose of  inducing  the  defendant  to  sell  for  a  less  price,  of 
reiterating  the  terms  of  the  original  listing,  and  of  clearing  up 
any  possible  uncertainties  and  misunderstandings." 

The  court,  upon  motion  of  the  plaintiflf,  struck  out  the  aver- 
ments as  to  a  prior  of^al  agreement,  and  upon  a  stipulation  be- 
tween the  parties  to  the  effect  that  the  written  correspondence 
was  correctly  set  out  in  the  plaintiff's  petition,  that  the  con- 
tract executed  between  defendant  and  Konradi  attached  to  the 
petition  had  been  procured  through  the  efforts  of  plaintiff,  and, 
further,  that  no  commission  had  ever  been  paid,  the  court 
excluded  testimony  of  prior  negotiations  and  gave  judgment 
for  plaintiff,  from  which  defendant  appeals. 

The  contention  of  the  defendant  is  that  the  writings  con- 
stituted but  a  part  of  the  contract  between  them,  and  were  not 
conclusive  upon  him,  and,  therefore,  he  should  have  been  al- 
lowed to  show  the  earlier  oral  negotiations  and  agreements. 
A  binding  contract  may  be  made  by  the  interchange  of  letters 
and  telegrams,  and  the  interpretation  of  such  contract  is  a 
question  of  law  for  the  court.  (Shear  Co.  v.  Thompson,  80 
Kan.  467,  102  Pac.  848.)  The  contract  involved  here  is  com- 
plete and  unambiguous,  and  there  being  no  claim  that  it  was  in- 
duced by  deceit,  it  is  as  conclusive  upon  the  parties  as  if  it  had 
been  reduced  to  a  single  writing  in  the  most  solemn  form.  It 
must  be  regarded  as  a  complete  expression  of  the  entire  agree- 
ment and  as  embodying  all  prior  agreements  and  understand- 
ings. To  allow  it  to  be  altered,  added  to,  or  modified,  would  be 
to  substitute  a  new  contract  for  the  one  deliberately  made  by 
the  parties.  (Rose  v.  Lanyon,  68  Kan.  126,  74  Pac.  625 ;  Shear 
Co.  V.  Thompson,  80  Kan.  467,  102  Pac.  848;  Mill  &  Elevator 
Co.  V.  Saunders,  96  Kan.  459,  152  Pac.  622.)  The  subject  of 
procuring  a  purchaser,  and  the  commission  to  be  paid  if  one 
was  found,  was  included  in  and  became  a  part  of  the  written 
agreement,  and  all  prior  negotiations  and  understandings  re- 
lating to  the  commission  must  be  deemed  to  be  merged  in  that 
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agreement.  According  t(>  the  agreement,  the  commission 
was  to  be  paid  when  a  purchaser  was  procured,  regardless  of 
the  person  procured.  By  its  terms  ttie  only  limitation  upon  the 
plaintiff  was  to  find  a  purchaser  for  the  land  at  the  price  flxed^ 
namely,  $50  per  acre;  and  when  a  purchaser  was  found  ready 
to  take  the  land  at  that  price  the  commission  was  earned.  No 
limitation  was  made  as  to  the  field  or  class  from  which  a  pur- 
chaser might  be  taken,  and  to  add  an  exception  that  a  conmiis- 
sion  should  not  be  paid  if  the  land  was  sold  to  a  particular  per- 
son would  directly  conflict  with  the  written  stipulation.  The  de- 
fendant insists  that  the  written  contract  is  evidently  only  a 
part  of  the  agreement  of  the  parties,  and  he  complains  that  he 
was  not  permitted  to  show  that  the  writing  was  only  a  partial 
statement  of  the  prior  parol  agreements.  The  writings  import 
on  their  face  to  be  a  complete  expression  of  the  whole  agree- 
ment.   It  has  been  said  that — 

"The  writing  cannot  be  proved  to  be  incomplete  by  going  outside  and 
proving  that  Uiere  was  an  oral  stipulation  entered  into  and  not  con* 
tained  in  the  written  agreement,  nor  can  parol  evidence  be  admitted  U> 
prove  a  contemporaneous  agreement  that  a  written  instrument  which 
appears  upon  its  face  to  be  duly  executed,  intelligible,  unambiguous, 
reasonable,  and  complete,  should  be  considered  only  as  the  basis  or  out- 
line of  a  contract  to  be  subsequently  filled  out  with  stipulations  other 
than  those  contained  in  the  writing.**    (17  Cyc  716.) 

Defendant  appears  to  have  proceeded  for  a  time  upon  the 
theory  that  he  was  bound  by  the  written  agreement.  When 
defendant  was  informed  that  a  purchaser  had  been  found, 
and  that  he  was  to  pay  a  stipulated  commission,  he  signed  a 
contract  in  which  Konradi  was  named  as  the  purchaser.  He 
closed  the  transaction  knowing  to  whom  the  sale  had  been 
made,  and  knowing  also  that  the  regular  commission  was  re- 
quired of  him.  In  a  way,  he  recognized  his  liability  to  pay  a 
commission  by  executing  a  contract  of  sale  after  he  had  dis- 
covered that  Konradi  was  the  purchaser  and  that  a  commission 
was  demanded. 

However,  he  was  clearly  bound  by  the  terms  of  the  writt^i 
contract,  and  therefore  the  judgment  is  affirmed. 
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No.  21,469. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  Ap- 
peUant,  v.  W.  S.  Young  and  H.  W.  Young,  Partners,  etc.. 
Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Interstate  COMMmtCB— Established  Rates— Binding  Alike  on  Shipper 
and  Carrier,  A  schedule  of  freight  r^tes  duly  filed  and  published  by 
a  railroad  company,  and  not  disapproved  by  the  interstate  conunerce 
commission,  has  the  force  of  a  statute,  binding  alike  on  shipper  and 
carrier. 

2.  Same — Classification  of  Commodities — Binding  on  Court.  In  an  ac- 
tion to  recover  the  amount  of  undercharges  for  freight  shipments,  com- 
puted according  to  schedule  in  force  governing  the  subject,  it  is  err^ 
for  the  court  to  receive  and  consider  proof  that  the  commodities 
shipped  were  not  classified  in  the  schedule  according  to  correct  prin- 
ciples. 

Appeal  from  Reno  district  court;  Frank  F.  Prigg,  judge. 
Opinion  filed  April  6,  1918.    Reversed. 

WiUiam  R.  Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott,  all  of 
Topeka,  for  the  appellant. 

Warren  H.  White,  of  .Hutchinson,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  to  recover  the  amount  of 
undercharges  for  freight  on  two  mixed  carloads  of  commodities 
known  as  "digester  tankage''  and  "meat  scraps."  The  defend- 
ant recovered,  and  the  plaintiff  appeals. 

The  following  facts  were  agreed  to : 

"6.  That  the  published  tariffs  and  classifications  of  the  plaintiff  com- 
pany, duly  filed  with  the  interstate  commerce  commission  and  in  force 
and  effect  at  the  times  of  the  aforesaid  shipments,  do  not  specifically 
list  the  commodity  'meat  scraps'  by  such  name  under  any  item  of  any 
classification. 

''6.  That  there  was  in  force  and  effect  at  the  time  the  cars  mentioned 
in  plaintiff's  i>etition  moved,  western  classification  No.  62  and  certain 
tariffs  all  of  which  had  been  filed  with  the  interstate  commerce  com- 
mission and  the  provisions  of  these  classifications  and  tariffs  so  far  as 
they  related  to  the  shipments  in  question  are  as  follows: 

"The  tariffs  provided  for  a  charge  of  forty  cents  per  hundredweight  on 
fourth-class  matter,  and  for  a  charge  of  twelve  cents  per  hundredweight 
on  shipments  in  carload  lots  of  matter  rated  as  class  E. 
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"Western  classification  No.  62  was  in  effect  and  provided  on  page  209, 
item  12,  as  follows: 

"  Tacking  House  Products. 

Digester  Tankctge,  Blood  Meal,  Me<U  MecU, 
and  Blood  Flour, 

In  bags,  barrels  or  boxes,  L.  C.  L 4 

In  packages  named,  straight  or  mixed  C.  L.,  Min.  Wt« 
80,000  lbs E' 

"If  this  provision  is  applicable  to  the  shipment  in  question,  then  the 
freight  charges  originally  collected  are  correct,  and  the  plaintiff  cannot 
recover. 

"7.    Said  classification  No.  52,  item  11,  page  73,  was  as  follows: 

"  'Animal  and  Poultry  Foods  and  Medicines. 

Animal  amd  Poultry  Foods,  not  otherwise  indexed 
by  name.    Tonics  and  Regulators,  Dry,  prepared: 
Invoice  value  not  exceeding  10  cents  per  pound  and  so  re- 
ceipted for,  in  bags,  barrels,  boxes  or  pails,  min.  C.  L. 

wt.  80,000  lbs r 4. . . .  B 

Invoice  value  exceeding  10  cents  per  pound  or  value  not 
stated,  in  bags,  barrels,  boxes  or  pails 1' 

"Item  No.  14  on  the  same  page  is  as  follows: 

** 'Poultry  Food: 

Ground  Meat,  dried,  Ground  Bone,  Alfalfa  Meal, 
Cut  Clover,  Gram,  whole  or  cracked.  Grain  Screen- 
ings, Millet  Screenings,  Crushed  Shells,  Grit  and 
Charcoal: 

In  bags,  L.  C.  L 4 

In  bags,  C.  L.  Min.  Wt  30,000  lbs. B' 

"If  either  of  these  items  are  applicable  to  the  shipment  in  question, 
then  the  freight  charges  origfinally  collected  were  insufficient,  and  the 
plaintiff  is  entitled  to  recover  the  difference  between  the  two  rates,  being 
the  amount  prayed  for  in  plaintiff's  petition." 

Proof  was  offered  and  received  indicating  that  the  common 
packing-house  product  known  to  the  trade  as  ''meat  meal"  is 
identical  with  the  product  manufactured  and  sold  by  Swift 
&  Company  under  the  name  of  ''meat  scraps."  Meat  meal  and 
meat  scraps  are  used  to  feed  hogs  and  poultry,  and  there  are 
coarse  and  toe  grades  of  each.  There  was  no  evidence  to  the 
contrary,  and  the  court  directed  the  verdict. 

On  one  aide  it  is  said  that  bulk,  weight,  value,  risk,  and  like 
factors,  furnish  the  true  basis  for  freight  classifications;  that 
a  mere  difference  in  trade  name  of  the  same  commodity  does 
not  authorize  a  difference  in  freight  rates ;  and  that  because  the 
conmiodity  known  as  meat  scraps  is  in  fact  identical  witii  the 
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commodity  known  as  meat  meal,  both  are  governed  by  the  meat- 
meal  item  of  the  schedule.  On  the  other  side  it  is  said  that  a 
tariff  schedule,  duly  filed  and  published,  has  the  force  of  a  stat- 
ute. If  ambiguous,  the  court  may  interpret  it,  but  when  its 
meaning  is  ascertained  it  operates  as  law,  which  the  court  must 
apply  as  any  otiier  law.  Meat  meal  is  indexed  by  name.  Ani- 
mal and  poultry  foods  not  otherwise  indexed  by  name  are  gov- 
erned by  a  different  rate.  Meat  scraps  are  nowhere  mentioned, 
and  consequently  fall  within  the  provision  relating  to  animal 
and  poultry  foods  not  indexed  by  name. 

The  plaintiff  is  right  in  its  contention  that  a  tariff  has  the 
force  of  a  statute,  binding  alike  on  shipper  and  carrier.  (Pmna. 
R.  R.  Co.  V.  International  Coal  Co.,  230  U.  S.  184, 197.)  There 
is  no  ambiguity  in  the  tariff  under  consideration.  When  the 
name,  meat  scraps,  originated  does  not  appear.  It  cannot  be 
assumed  that  the  commodity,  meat  scraps,  was  not  listed  by 
that  name  because  it  was  already  listed  under,  a  different  name, 
meat  meal.  In  the  case  of  The  Andrews  Soap  Co.  v.  P.,  C.  & 
St  L.  Ry.  Co.  et  al.,  4  I.  C.  C.  41,  it  was  said : 

"A  manufacturer's  description  of  an  article  to  induce  its  purchase  by 
the  public  also  describes  it  for  transportation,  and  carriers  may  accept 
his  description  for  purposes  of  classification  and  rates.  Carriers  are  not 
required  to  analyze  freight  to  ascertain  whether  it  is  in  fact  inferior  to 
the  description  or  public  representations  under  which  it  is  sold,  in  order 
to  give  it  a  lower  rate  corresponding  to  its  actual  value."    (syl.  If  1.) 

Conceding  that  the  defendants  are  right  about  what  consti- 
tutes the  proper  basis  for  freight  classifications,  and  that  the 
identity  of  meat  meal  and  meat  scraps  my  afford  good  ground 
for  modification  of  the  tariff,  the  facts  warranting  modification 
must  be  ascertained  and  the  modification  made  by  the  only  tri- 
bunal having  jurisdiction  of  the  subject,  the  interstate  com- 
merce commission.  Tariffs  must  be  uniform,  and  cannot  be 
enforced  in  terms,  or  not  enforced  in  terms,  according  to  the 
divergent  views  of  different  juries,  based  on  testimony  more  or 
less  illuminating,  of  witnesses  more  or  less  interested  and  in- 
formed. It  is  true  that  in  this  instance  the  testimony  was  all 
one  way,  but  the  court  was  not  authorized  to  receive  it.  So 
long  as  the  tariff  stands,  with  the  approval  of  the  only  body 
competent  to  change  it,  the  courts  can  do  nothing  but  en- 
force it. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  with  direction  to  enter  judgment  for  the  plaintiff. 
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No.  21,471. 

In  re  The  Estate  of  Jacob  Koehler,  Deceased.  (Antoin- 
ette Louise  Koehler,  Appellant,  v.  F.  H.  Gray,  as  Admin- 
istrator, etc.,  Appellee.) 

SYLLABUS  BY  THE  COURT. 

1.  Homestead — Finding» — No  Abandonment  Findings  that  the  claimant 
of  a  homestead  had  not  abandoned  her  residence  in  the  city  in  which 
the  property  in  question  is  situated,  and  that  she  considered  that  dty 
as  her  residence,  held  to  imply  that  she  intended  to  return  to  the 
property  and  occupy  it  as  a  home. 

2.  Same — Death  of  Both  Parents — Homestead  Exempt  to  Unmarried 
Daughter,  Property  occupied  as  the  homestead  of  the  owner  and  his 
famHy  remains  exempt  from  sale  for  the  payment  of  his  debts  after 
the  death  of  himself  (intestate)  and  his  wife,  so  long  as  an  unmarried 
daughter  of  full  age,  who  had  lived  with  him  as  a  part  of  his  fam- 
ily, continues  her  residence  thereon  without  interruption.  Battey  v. 
Barker,  62  Kan.  517,  64  Pac.  79,  overruled. 

3.  Same — Taken  by  Right  of  Eminent  Domain — Disposition  of  Proceeds 
Among  Heirs.  Where  the  daughter  of  an  intestate  occupies  his  home- 
stead under  such  circumstances  as  to  render  it  exempt  from  liability 
for  his  debts,'  and  the  property  is  taken  for  public  purposes  by 
eminent  domain,  she  is  entitled  to  compensation,  not  only  for  the 
share  of  the  property  owned  by  her,  but  also  for  the  right  to  occupy 
the  whole. 

Appeal  from  Miami  district  court;  Jabez  0.  Rankin,  judge. 
Opinion  filed  April- 6, 1918.    Reversed. 

Edwin  S.  McAnany,  Maurice  L.  Alden,  Thomas  M.  Van 
Cleave,  all  of  Kansas  City,  and  Frank  L.  Barry,  of  Kansas  City, 
Mo.,  for  the  appellant ;  Samuel  Maker,  of  Kansas  City,  of  coun- 
sel. 

R.  E.  Coughlin,  and  Edward  H.  Cougklin,  both  of  Paola,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Jacob  Koehler  died  intestate  in  May,  1914,  own- 
ing a  house  and  a  tract  of  land  in  Paola,  occupied  as  a  home- 
stead by  himself,  his  wife,  and  an  unmarried  daughter,  An- 
toinette Louise  Koehler,  then  twenty-one  years  old.  He  was 
survived  by  five  other  children,  all  of  full  age,  having  homes 
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elsewhere.  His  widow  died  in  August,  1916.  In  December, 
1916,  the  administrator  of  his  estate  applied  for  an  order 
from  the  probate  court  for  the  sale  of  the  property  referred  to, 
in  order  to  apply  the  .proceeds  to  the  payment  of  his  indebted- 
ness, which  exceeded  the  other  assets  by  about  $11,000.  The 
daughter,  Antoinette  Louise  Koehler,  objected  to  the  sale  on 
the  ground  that  the  property  was  still  occupied  by  her,  and 
was  exempt  by  reason  of  its  character  as  a  homestead.  The 
probate  court  granted  the  order,  and  on  an  appeal  to  the  dis- 
trict court  its  decision  was  affirmed.  The  daughter  now  ap- 
peals to  this  court. 

1.  The  administrator  contends  that  upon  any  theory  of  the 
homestead  law  the  judgment  must  be  affirmed,  because  at  the 
time  the  order  of  sale  was  granted  the  appellant  had  ceased  to 
occupy  the  property  as  a  home.  The  district  court  made  these 
findings  bearing  upon  the  matter: 

''After  the  death  of  Jacob  Koehler  the  widow  and  the  appellant  con- 
tinued for  a  time  to  occupy  the  homestead  for  about  a  year,  after  which 
they  rented  the  homestead  and  went  to  New  York  City  temporarily, 
partly  on  account  of  the  health  of  the  mother  and  partly  that  the  ap- 
pellant might  study  music.  They  did  not  intend  to  establish  a  permanent 
•  home  in  New  York. 

"The  widow  died  August  22,  1916,  and  soon  after  the  household  goods 
that  were  still  in  the  homestead  were  divided  up  among  the  children,  the 
appellant  retaining  a  portion  of  them,  but  they  were  all  removed  from 
the  real  estate  in  question,  and  the  appellant  returned  to  New  York  in 
October,  1916,  for  the  purpose  of  continuing  her  musical  studies. 

''The  appellant,  Antoinette  Koehler,  does  not  intend  to  remain  perma- 
nently in  New  York,  but  intends  to  go  elsewhere,  probably  to  Kansas 
City,  for  the  purpose  of  teaching  music,  but  considers  Paola  as  her  place 
of  residence. 

"At  the  time  of  the  filing  of  this  application  in  the  Probate  Court  the 
appellant,  Antoinette  Koehler,  had  not  abandoned  her  residence  in  Paola, 
Kansas.'' 

The  administrator  insists  that  these  findings  merely  show 
that  the  appellant  retains  her  legal  residence  in  Paola,  and  do 
not  necessarily  imply  that  she  intends  to  make  her  home  in  the 
house  where  the  family  formerly  lived.  It  is  true  that  no  ex- 
plicit statement  is  made  that  she  has  had,  and  still  retains,  such 
an  intention,  but  we  think  the  findings  that  she  considers  Paola 
as  her  residence  and  had  not  abandoned  her  residence  there 
must  be  given  that  effect.    There  is  no  suggestion  that  she 
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ever  had  a  residence  in  Paola  elsewhere  than  on  the  property 
in  question.  That  at  one  time  was  her  residence.  If  her  legal 
residence  remained  in  Paola,  it  remained  at  the  old  home.  The 
findings  that  she  considered  Paola  her  residence  and  had  not 
abandoned  her  residence  there  must  be  regarded  as  referring 
to  the  property  in  question,  and  as  implying  an  intention  to 
return  thereto;  otherwise  they  would  have  no  bearing  upon 
the  issues  to  be  determined.  If  the  trial  court  had  been  of  the 
opinion  that  the  appellant  did  not  (at  the  time  the  controversy 
arose)  intend  to  reoccupy  the  house,  a  finding  would  naturally 
have  been  made  that  she  had  abandoned  the  homestead  as  such, 
thus  finally  disposing  of  her  claim  of  exemption. 

2.  The  question  for  determination,  therefore,  is  whether 
property  occupied  as  the  homestead  of  the  owner  and  his  fam- 
ily remains  exempt  from  sale  for  the  payment  of  his  debts  after 
the  death  of  himself  (intestate)  and  his  wife,  so  long  as  an  un- 
married daughter  of  full  age,  who  had  lived  with  him  as  a 
part  of  his  family,  continues  her  residence  thereon  without  in- 
terruption. The  trial  court  followed  the  decision  of  this  court 
in  Battey  v.  Barker,  62  Kan.  517,  64  Pac.  79,  in  which  sub- 
stantially the  same  question  is  explicitly  answered  in  the  nega- 
tive, and  unless  that  case  is  overruled  the  judgment  here  must 
be  affirmed.  In  that  case  it  was  suggested  that  a  homestead 
necessarily  loses  its  exempt  character  whenever  it  is  liable  to 
partition,  and  Dayton  v.  Donart,  22  Kan.  256,  is  cited  in  sup- 
port of  the  suggestion.  There,  however,  it  was  the  abandon- 
ment of  occupancy  that  rendered  the  property  liable  to  sale. 
Actual  partition  does  not  necessarily  destroy  all  homestead 
exemption  (Trumbly  v.  MarteU,  61  Kan.  703,  705,  60  Pac.  741; 
Cross  V.  Benson,  68  Kan.  495,  505,  75  Pac.  558) ,  and  mere  lia- 
bility to  partition  should  not  be  deemed  to  aflfect  it. 

The  decision  in  the  Battey-Barker  case,  however,  was  largely 
influenced  by  the  view  that,  inasmuch  as  ''the  homestead  laws 
apply  only  to  families,  and  not  to  single  individuals,  and  apply 
only  where  the  family  occupies  the  homestead  as  a  residence" 
(Farlin  v  Sook,  26  Kan.  397,  404),  the  death  of  the  father, 
leaving  of  the  former  members  of  his  family  only  an  adult 
daughter,  destroyed  the  family  relation,  and  with  it  the  home- 
stead character  of  the  property.     In  Cross  v.  Benson,  68  Kan. 
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495,  76  Pac.  558,  it  was  held  that  property  occupied  as  a  home- 
stead by  the  owner  and  his  wife  remained  exempt  from  sale 
for  his  debts  after  his  death,  so  long  as  his  widow  still  lived 
there,  on  the  ground  that  it  was  still  "occupied  as  a  residence 
by  the  family  of  the  owner"  within  the  meaning  of  that  phrase 
as  used  in  the  constitution  (Art.  15,  §9),  because  she  con- 
tinued to  be  "the  family  of  the  owner"  of  the  property.  In  the 
opinion  it  was  said : 

"Some  affirmations  by  way  of  argument  and  illustration  appear  to  be 
opposed  to  the  view  here  taken.  But  upon  a  careful  discrimination  of  the 
precise  points  determined  it  will  appear  that  no  former  decision  need  now 
be  overturned.  The  case  of  Battey  v.  Bourker,  62  Kan.  517,  64  Pac.  74, 
56  L.  R.  A.  33,  is  most  in  conflict.  The  doctrine  there  applied  is  the  strict 
one  upon  which  EUinger  v.  Thomas,  64  Kan.  180,  67  Pac.  529,  is  based. 
'In  the  latter  case  it  was  held  that  a  sole  adult  remnant  could  not  him- 
self constitute  his  own  family,  so  as  to  preserve  land  exempt  from  the 
payment  of  his  own  debts."     (p.  509.) 

The  EUinger-Thomas  case  was  overruled  in  Weaver  v.  Bank, 
76  Kan.  540,  94  Pac.  273,  where  it  was  determined  that  while 
a  homestead  cannot  originate  without  the  existence  of  a  house- 
hold consisting  of  more  than  one  person,  it  may  persist  for  the 
benefit  of  a  single  individual  who  is  the  sole  survivor  of  the 
family.  The^e  the  sunivor  was  the  widow  of  the  former 
owner,  and  the  rule  as  stated  was  limited  to  the  survivorship  of 
the  husband  or  wife.  We  think,  however,  upon  the  same 
reasoning  it  should  be  extended  to  any  member  of  the  family. 
The  exemption  is  for  the  benefit  of  the  family  as  a  whole,  and 
of  each  individual  composing  it,  so  long  as  the  relation  is  not 
severed.  (13  R.  C.  L.  545.)  The  circumstance  that  a  daugh- 
ter has  arrived  at  majority  should  not,  in  our  judgment,  pre- 
vent her  from  being  considered  a  part  of  her  father's  family. 
(C.&N.  W.  Ry.  Co.  V.  Chisholm,  jr.,  79  111.  584;  Strawn  et  al. 
V.  Stravm,  53  111.  263 ;  Brooks  &c.  v.  CoUins,  74  Ky.  622 ;  In  re 
Rafferty,  112  Fed.  512;  2  Words  and  Phrases,  2d  series,  464), 
although  there  is  some  conflict  of  opinion  on  the  question.  (13 
R.  C.  L.  554,  555.)  Nor  is  it  necessary  to  that  relation  that 
there  should  be  a  legal  duty  to  support  her.  (13  R.  C.  L.  553.) 
The  fact  that  the  statute  authorizes  the  partition  of  the  prop- 
erty whenever  the  youngest  child  has  reached  majority  (Gen. 
Stat.  1915,  §  3828),  irrespective  of  its  continued  occupancy  as 
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a  homestead,  does  not  affect  the  matter,  for  liability  to  sale  for 
the  purpose  of  partition  is  wholly  distinct  from,  and  independ- 
ent of,  liability  to  sale  for  the  pa3nnent  of  debts.  (Towle 
V.  Towle,  81  Kan.  675,  107  Pac.  228.)  The  appellant  was  a 
constitiient  part  of  the  family  as  it  existed  in  the  lifetime  of 
her  father  and  mother.  By  no  act  of  hers  has  her  relation  to 
the  family  or  the  property  been  altered.  She  remains  in  the 
occupancy  of  the  homestead.  In  the  same  sense  in  which  the 
phrase  was  used  in  Cross  v.  Benson,  she  was  "the  family  of 
the  owner" — ^she  was  all  that  was  left  of  it.  We  conclude,  over- 
ruling Battey  v.  Barker,  62  Kan.  517,  64  Pac.  79,  that  the  prop- 
erty was  exempt  from  sale  on  order  of  the  probate  court. 

3.  After  the  issuance  of  the  order  of  sale  the  board  of  edu- 
cation were  about  to  condemn  the  property  for  a  school  site. 
A*  stipulation  was  entered  into  by  the  parties  to  this  litigation, 
to  the  effect  that  condemnation  proceedings  should  be  waived, 
the  board  should  have  the  property  for  the  agreed  sum  of 
$4,200,  which  should  be  paid  into  court  and  disbursed  in  ac- 
cordance with  the  final  decision  herein,  the  rights  of  none  of 
the  parties  to  be  affected  by  the  agreement.  It  seems  to  be 
assumed  on  both  sides  that  all  the  money  will  gb  to  the  ap- 
pellant or  appellee.  However,  the  concluding  clause  of  the 
stipulation  tef  erred  to  reads : 

'' Should  the  appellant,  Antoinette  Louise  Koehler,  be  successful  in 
such  [this]  adjudication,  then  the  said  fund  shall  be  payable  to  her,  or 
to  whomsoever  is  entitled  to  the  same." 

The  question  as  to  just  what  disposition  should  be  made  of 
the  fund  has  not  been  discussed  by  counsel.  The  problem 
seems  to  be  one  as  to  the  distribution  of  the  amount  awarded 
for  property  taken  by  eminent  domain,  where  there  are  vari- 
ous interests  to  be  considered.  The  appellant  is  clearly  en- 
titled to  a  share  of  the  amount  proportionate  to  the  share  of 
the  property  which  she  owns  outright  as  an  heir  of  her  father, 
and  as  an  heir  or  devisee  of  her  mother.  She  is  (or  was)  en- 
titled to  occupy  the  entire  property,  unless  it  should  be  par- 
titioned, so  long  as  she  saw  fit  to  preserve  the  existing  status. 
This  was  a  valuable  right,  difficult  but  not  necessarily  impossi- 
ble of  appraisement,  for  which  it  would  seem  she  should  be 
compensated.  The  interests  of  the  other  owners  of  the  prop- 
erty were  subject  to  her  right  of  occupancy,  and  were  dimin- 
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ished  in  value  to  that  extent.  As  these  owners  are  entitled  to 
no  exemptions  on  their  own  behalf,  the  remainder  of  the  fund, 
after  the  payment  to  the  appellant  of  her  share,  should  doubt- 
less go  to  the  administrator. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  accordance  herewith. 


No.  21,478. 

Stella  Kunz,  Appellant,  v.  W.  H.  Allen  and  Charles  H. 
Bayne,  Partners,  etc.,  AppeUees. 

SYLLABUS  BY  THE  COURT. 

Tort — Exhibition  of  Photograph  in  Moving  Picture — Rights  of  Privacy — 
Damages.  The  exhibition  in  a  moving-picture  theater  of  the  photo- 
graph of  a  person  taken  without  her  consent  and  for  the  purpose  of 
exploiting  the  publisher's  business,  is  a  violation  of  the  right  of  pri- 
vacy, and  entitles  her  to  recover  without  proof  of  special  damage. 

Appeal  from  Wyandotte  district  court,  division  No.  3 ;  Wil- 
liam H.  McCamish,  judge.  Opinion  filed  April  6,  1918.  Re- 
versed. 

Winfield  Freeman,  of  Kansas  City,  for  the  appellant. 
Thomas  J.  White,  and  /.  H.  Reeder,  both  of  Kansas  City,  for 
the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  While  plaintiff  was  in  the  dry-goods  store  of 
defendants  for  the  purpose  of  making  some  purchases,  the  de- 
fendants, without  her  knowledge,  caused  moving  picture  films 
to  be  taken  of  her  face,  form,  and  garments,  and  afterwards 
procured  the  films  to  be  developed,  enlarged,  and  used  to  adver- 
tise their  business,  by  public  exhibition  in  a  moving-picture 
theater  in  the  neighborhood  where  she  lived,  by  reason  of 
which,  the  petition  alleged,  she  became  the  common  talk  of 
the  people  in  the  community ;  it  being  understood  and  believed 
among  the  people  generally  that  she  had  for  hire  permitted  her 
picture  to  be  taken  and  used  as  a  public  advertisement.  The 
answer  was  a  general  denial.  The  court  sustained  a  demurrer 
to  the  plaintiff's  evidence,  and  she  appeals. 
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The  principal  ground  upon  which  it  is  claimed  the  demurrer 
was  sustained,  is  that  the  plaintiff  failed  to  prove  any  actual 
damages.  This  was  not  necessary.  (Schaap  v.  Hayes,  99 
Kan.  36, 160  Pac.  977 ;  Pavesich  v.  New  Eng.  Life  Ins.  Co.,  122 
Ga.  190.)  In  the  first  case  cited,  the  action  was  for  damages 
on  account  of  an  assault  and  battery.  It  was  held  not  neces- 
sary, in  order  to  make  a  cause  for  the  jury,  that  any  witness 
should  estimate  in  dollars  and  cents  the  extent  of  plaintiff's 
suffering.  The  opinion  quoted  with  approval  the  following 
extract  from  8  R.  C.  L.  653 :  . 

"  'It  is  unnecessary  to  submit  any  evidence  as  to  the  value  of  mental 
and  physical  pain  and  suffering  and  humiliation,  and  the  amount  of  dam- 
ag:es  to  compensate  therefor,  since  this  is  a  question  exclusively  for  the 
jury.' "     (p.  37.) 

Other  authorities  cited  in  the  opinion  are :  8  A.  &  E.  Encycl. 
of  L.  659;  1  Sedgwick  on  Damages,  9th  ed.,  §  171a;  1  Bouvier's 
Law  Dictionary,  3d  revision  (8th  ed.),  page  751. 

In  the  other  case  cited,  the  supreme  court  of  Georgia  ruled : 

"The  publication  of  a  picture  of  a  person,  without  his  consent,  as  a 
part  of  an  advertisement,  for  the  purpose  of  exploiting  the  publisher's 
business,  is  a  violation  of  the  right  of  privacy  of  the  i>erson  whose*  pic- 
ture is  reproduced,  and  entitles  him  to  recover  without  proof  of  special 
damage.'*   (syl.  H  11.) 

In  the  opinion  it  was  said : 

"The  right  of  privacy  has  its  foundation  in  the  instincts  of  nature.  It 
is  recognized  intuitively,  consciousness  being  the  witness  that  can  be 
called  to  establish  its  existence.  .  .  .  Each  individual  as  instinctivdy 
resents  any  encroachment  by  the  public  upon  his  rights  which  are  of  a 
private  nature  as  he  does  the  withdrawal  of  thos6  of  his  rights  which  are 
of  a  public  nature.  A  right  of  privacy  in  matters  purely  private  is  there- 
fore derived  from  natural  law."     (p.  194.) 

In  another  place  in  the  opinion  it  was  said : 

"If  one's  picture  may  be  used  by  another  for  advertising  purposes,  it 
may  be  reproduced  and  exhibited  anywhere.  If  it  may  be  used  in  a  news- 
paper, it  may  be  used  on  a  poster  or  placard.  It  may  be  posted  upon  the 
walls  of  private  dwellings  or  upon  the  streets.  It  may  ornament  the 
bar  of  the  saloon-keeper,  or  decorate  the  walls  of  a  brothd.  By  becom- 
ing a  member  of  society,  neither  man  nor  woman  can  be  presumed  to 
have  consented  to  such  uses  of  the  impression  of  iheir  faces  and  features 
upon  paper  or  upon  canvas."     (p..  218.) 

In  Munden  v.  Harris,  et  al.,  134  S.  W.  1076,  (153  Mo.  App. 
652)  the  Missouri  court  of  appeals  held: 
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"One  has  the  exclusive  right  to  his  picture  as  a  property  right  of 
material  profit,  and,  unless  he  has  expressly  or  impliedly  consented  to  its 
use  by  others,  he  may  sue  at  law  for  damages  for  the  invasion  of  the 
right."   (syl.1I3.) 

"Where  one's  exclusive  right  to  his  picture  is  invaded,  special  damages, 
though  recoverable,  if  demanded,  are  not  necessary  in  an  action  at  law 
for  damages,  and  general  damages  are  recoverable  without  a  showing 
of  specific  loss."    (syl.  ^4.) 

Some  of  the  witnesses  for  the  plaintiff  on  cross-examination 
admitted  that  the  publication  of  the  plaintiff's  picture  did  not 
have  the  effect  to  lessen  their  esteem  for  her.  It  is  seriously 
argued  that  this  evidence  conclusively  established  the  fact  that 
plaintiff  had  not  sustained  any  damage.  On  the  contrary  it 
merely  proved  the  sincerity  of  the  friendship  the  witnesses  en- 
tertained for  plaintiff. 

The  court  seems  to  have  unduly  limited  the  proof  offered  by 
the  plaintiff  for  the  purpose  of  showing  that  the  publication  of 
the  picture  caused  her  to  be  talked  about  commonly  in  the 
neighborhood,  but  this  can  be  corrected  on  another  trial. 

The  judgment  is  reversed,  with  directions  to  overrule  the 
demurrer.  / 


No.  21,479. 

Harold  Minturn,  by  his  Next  Friend,  Martha  Minturn, 
Appellee,  v.  The  Proctor  &  Gamble  Manufacturing 
Company,  Appellant. 

SYLLABUS  BY  THE  COURT. 

Compensation  Act — Injury  to  Minor — Presentation  of  Clami — Stat- 
ute of  Limitations.  The  action  of  a  minor  by  his  next  friend  to  re- 
cover under  the  workmen's  compensation  act  is  not  barred  because 
the  written  claim  for  compensation  was  not  served  within  three 
months  from  the  date  of  the  injury — no  guardian  having  been  ap- 
pointed.    (Gen.  Stat.  1915,  §  5904.) 

Appeal  from  Wyandotte  district  court,  division  No.  1; 
Edwakd  L.  Fischer,  judge.  Opinion  filed  April  6,  1918. 
Affiinned. 

J.  K.  Cubbison,  and  William  G.  Holt,  both  of  Kansas  City, 
for  the  appellant. 

Henry  Meade,  W.  J.  McCarty,  and  W.  C.  Rickel,  all  of 
Kansas  City,  for  the  appellee.  ^.^.^.^^^  by  Google 
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The  opinion  of  the  court  was  delivered  by 

West,  J. :  A  minor,  by  his  next  friend,  brought  this  action 
to  recover  under  the  workmen's  compensation  act  for  an  in- 
jury to  his  hand,  received  while  working  in  the  defendant's 
plant.  A  demurrer  to  his  evidence  was  overruled,  and  a  re- 
covery was  had.  The  defendant  appeals,  and  contends  that 
the  plaintiff  cannot  prevail  because  the  three  months'  claim 
for  compensation  provided  by  the  statute  was  not  given,  six 
months  having  elapsed  before  the  defendant  was  notified. 

Section  22  of  the  original  act,  as  amended  by  the  act  of  1913, 
(Gen.  Stat.  1915,  §  5916)  provides  that  the  action  shall  not  be 
maintainable  unless  a  claim  for  compensation  has  been  made 
within  three  months  after  the  accident,  or,  in  case  of  death, 
within  six  months  from  the  date  thereof.  If  this  statute 
governed,  the  defendant  would  be  correct  in  its  position.  But 
section  5904  of  the  General  Statutes  of  1915  provides : 

"In  case  an  injured  workman  is  mentally  incompetent  or  a  minor  .  .  . 
at  the  time  when  any  right,  privilege  or  election  accrues  to  him  under 
this  act,  his  g^uardian  may,  in  his  behalf,  claim  and  exercise  such  right, 
privilege,  or  election,  and  no  limitation  of  time,  in  thi^  act  provided  for, 
shall  run,  so  long  as  such  incompetent  or  minor  has  no  guardian." 

The  petition  alleged  that  no  guardian  had  been  appointed, 
and  that  the  minor  was  twenty  years  of  age.  The  action  was 
begun  January  15,  1917,  and  the  injury  occurred  August  10, 
1916.  A  written  claim  for  compensation  was  served  by  him 
January  15,  1917,  signed  by  his  mother  and  next  friend,  no 
guardian  having  been  appointed.  This  met  the  requirements 
of  the  statute,  and  the  action  is  not  barred. 

The  judgment  is  affirmed. 
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No.  21,500. 

Alfred  Zane,  Appellant,  v.  Mary  Zane  Vawter,  AppeUee. 

SYLLABUS  BY  THE  COURT. 

Venue — Action  to  Compel  Reconveyance  of  Lcund — Deed  Procured  hy 
Fraud — Action  Transitory,  An  action  tx)  compel  the  defendant  to  re- 
convey  land  claimed  by  him  under  a  deed  alleg^ed  to  have  been  pro- 
cured through  his  fraud  is  transitory  and  not  local,  and  may  be 
brought  in  any  county  where  personal  service  can  be  had  upon  him. 
The  statute  requiring  actions  ''for  the  determination  in  any  form"  of 
an  interest  in  real  property  to  be  brought  in  the  county  whete  it  is 
situated  relates  only  to  actions  in  which  such  result  is  sought  by 
means  operating  directly  upon  the  property,  and  does  not  apply  to 
those  by  which  the  conduct  of  the  defendant  is  sought  to  be  controlled, 
although  the  title  to  the  property  may  thereby  be  affected. 

Appeal  from  Shawnee  district  court,  division  No.  1 ;  Alston 
W.  Dana,  judge.     Opinion  filed  April  6,  1918.    Reversed. 

D.  R.  Hite,  of  Topeka,  for  the  appellant. 
A.  M.  Harvey,  and  J.  E.  Addington,  both  of  Topeka,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Alfred  Zane  brought  an  action  in  Shawnee 
county  against  Mary  Zane  Vawter,  who  first  filed  an  answer, 
and  afterwards  moved  to  dismiss  the  case  for  the  reason  that 
the  court  had  no  jurisdiction  of  the  subject  matter.  The  mo- 
tion was  sustained,  and  the  plaintiff  appeals. 

The  petition  alleges  that  the  plaintiff  is  an  heir  of  Susan 
Zane,  who  in  her  lifetime  was  the  owner  of  a  quarter  section 
of  land  in  Kingman  county ;  and  that  the  defendant  by  fraud 
obtained  from  her  a  deed  to  the  land.  The  prayer  is  that  the 
deed  be  set  aside  and  the  defendant  be  directed  to  deliver  it  up 
for  cancellation,  and  "also  for  such  other  and  further  relief  as 
may  be  consistent  with  the  premises  and  with  the  principles  of 
equity."  The  case  was  dismissed  on  the  theory  that  the  ac- 
tion was  local  and  could  only  be  maintained  in  Kingman  county. 
The  statute  includes  in  the  enumeration  of  actions  which  "must 
be  brought  in  the  county  in  which  the  subject  of  the  action  is 
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situated"  those  "for  the  recovery  of  real  property,  or  of  any 
estate  or  interest  therein,  or  for  the  determination  in  any  form 
of  any  such  right  or  interest,  or  to  bar  any  defendant  there- 
from." (Gen.  Stat.  1915,  §  6938.)  Jurisdiction  of  an  action  of 
the  character  described  in  the  language  quoted  is  exclusive  in 
the  district  court  of  the  county  in  which  the  real  property  is 
situated.  {Randall  v.  Ross,  94  Kan.  708,  147  Pac.  72.)  The 
present  case  in  one  aspect  falls  within  the  description.  So 
far  as  the  relief  sought  is  the  setting  aside  of  the  deed,  and 
that  is  specifically  asked,  the  action  is  local  and  cannot  be  main- 
tained in  Shawnee  county.  But  the  plaintiff  also  asks  for  any 
equitable  relief  to  which  he  may  be  entitled,  and  the  dismissal 
was  erroneous  if  the  facts  stated  are  such  as  to  authorize  any 
relief  which  the  court  had  jurisdiction  to  order  and  enforce, 
for  a  prayer  for  relief  which  the  court  has  no  power  to  grant 
does  not  vitiate  the  pleading,  but  may  be  rejected  as  surplus- 
age. The  district  court  of  Shawnee  county  could  not  render 
any  effective  decree  operating  directly  upon  the  title  to  or  pos- 
session of  land  in  Kingman  county.  It  could  not  cancel  the  deed 
executed  by  the  plaintiff's  ancestor.  If  it  could  order  the  sur- 
render of  the  deed,  that  would  not  be  an  effective  remedy,  for 
such  surrender  would  not  necessarily  cause  the  title  to  revest 
in  the  grantor,  or  in  the  grantor's  heirs.  But  it  could,  upon  a 
sufficient  showing,  order  the  defendant  to  execute  a  deed  to  the 
plaintiff.  If  the  district  court  of  Kingman  county  were  to 
make  such  an  order,  and  it  should  not  be  complied  with,  the 
judgment  itself  would  operate  as  a  conveyance.  (Gen.  Stat. 
1915,  §  7302.)  No  such  effect  could  be  given  the  decree  of  the 
Shawnee  district  court,  for  it  has  no  jurisdiction  over  the  land. 
But  although  that  court  has  no  control  over  the  "rem,"  it  has 
over  the  person  of  the  defendant,  and  it  may,  in  the  exercise 
of  its  equitable  jurisdiction,  investigate  the  allegations  of 
fraud,  and,  if  it  finds  them  well  founded,  direct  the  defendant 
to  take  such  action  as  will  rectify  the  wrong,  and  undertake  to 
compel  obedience  thereto  by  process  directed  against  her  per- 
sonally. True,  the  remedy  thus  afforded  is  not  complete.  If 
the  court  should  order  the  defendant  to  execute  a  deed  and 
she  should  be  committed  for  contempt  in  refusing  to  do  so,  the 
title  would  remain  unchanged  until  she  should  see  fit  to  act,  and 
the  court  would  have  no  power  to  affect  it  directly  in  any  way. 
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The  remedy  could  not  on  that  account,  however,  be  regarded 
as  necessarily  ineffectual.  The  presumption  should  be  that  the 
order  of  the  court  would  be  obeyed,  rather  than  that  it  would 
be  disregarded.  (Meador  v.  Mardove,  97  Kan.  706,  709,  156 
Pac.  731.)  Moreover,  in  a  subsequent  local  action  in  King- 
man county  the  decision  in  Shawnee  county  might  be  invoked 
as  a  conclusive  adjudication  upon  the  issue  whether  or  not 
fraud  had  been  committed. 

These  conclusions  follow  from  the  application  of  principles 
upon  which  there  is  a  substantial  agreement  of  judiciar  opin- 
ion. Courts  frequently  render  judgments  against  persons,  the 
effect  of  which  is  to  constrain  action  affecting  the  title  even  to 
lands  in  other  states.  (Notes,  69  L.  R.  A.  673 ;  23  L.  R.  A.,  n.  s., 
924.) 

"It  is  well  settled  that  actions  involving  title  and  possession  of  real 
property  are  local  in  character  and  can  be  tried  only  in  the  state  wherein 
the  land  lies,  but  it  is  equally  well  settled  that,  jurisdiction  having  been 
acquired,  equitable  relief  may  be  afforded  without  regard  to  the  location 
of  the  subject  matter  where  it  is  enforceable  ag:ainst  the  person  of  the 
defendant."     {Caldwell  v.  Newton,  9§  Kan.  846,  848,  163  Pac.  163.) 

An  action  brought  by  the  plaintiff  in  Shawnee  county,  to  com- 
pel the  defendant  to  execute  a  deed,  conveying  to  him  land  in 
Kingman  county,  is  not  (within  the  meaning  of  the  statute)  one 
"for  the  recovery  of  real  property,  or  of  any  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  any  such  right 
or  interest,  or  to  bar  any  defendant  therefrom,"  because  such 
statutory  language  is  generally  (and  as  we  think,  rightly)  con- 
strued to  refer  only  to  proceedings  for  the  direct  accomplish- 
ment of  the  results  indicated,  by  a  judgment  operating  upon 
the  property  itself.  That  interpretation  detracts  nothing  from 
the  ejSicacy  of  the  law  with  respect  to  its  chief  purpose — ^to  re- 
quire transactions  affecting  the  title  to  real  estate  to  be  of 
record  where  it  is  situated.  It  is  based  upon  the  well  recognized 
distinction  already  referred  to  between  decrees  which  in  them- 
selves determine  or  affect  titles,  and  those  which  by  operating 
upon  the  defendant  personally  may  indirectly  bring  about  such 
a  changed  condition  through  action  on  his  part.  (40  Cyc. 
57-60.) 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
directions  to  overrule  the  motion  to  dismiss. 
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No.  21,614. 

Katie  A.  Os6orn,  Appellant,  v.  William  F.  Osborn,  as 
Executor,  etc.,  et  aL,  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Descents  and  Distributions — Widau/s  Interest  tn  Her  Deceased  Hus- 
band's Real  Estate.  Section  3831  of  the  General  Statutes  of  1915,  pro- 
viding that  under  certain  circumstances  a  widow  shall  be  entitled  to 
one-)ialf  in*  value  of  real  estate  in  which*  her  husband  in.  his  lifetime 
had  a  legal  or  equitable  interest,  refers  to^  legal  or  equitable  interest 
capable  of  inheritance,  and  does  not  apply  to  interests  in  land  which 
were  extinguished  by  the  husbahd's  death. 

2.  Same — Widow  No  Interest  in  Husband^s  Life  Estate,  A  widow  has  no 
interest,  imder  the  statute,  in  lands  purchased  by  her  husband  with  his 
own  funds  and  deeded  to  him  ''and  at  his  death  to  his  sons,"  his  in- 
terest being  a  life  estate  only. 

3.  Same— (rt/t  by  Husband— Without  Wife's  Consent.  The  rule  stated 
in  the  decisions  in  the  cases  of  Small  v.  SmaM,  56  Kan.  1,  42  Pac.  323, 
and  Poole  v.  Poole,  96  Kan.  84,  150  Pac.  592,  regarding  the  unlimited 
power  of  a  husband  to  give  awajr  his  money  or  personal  property,  al- 
though the  intention  or  known  effect  be  to  deprive  his  wife  of  her 
statutory  share  should  she  survive  him,  followed. 

4.  Same — "Colorable"  Transaction  by  Husband.  A  colorable  transaction 
is  one  presenting  an  appearance  which  does  not  correspond  with  the 
reality,  and  in  the  sense  ordinarily  contended  for,  an  appearance  in- 
tended to  conceal  or  to  deceive. 

5.  Same.  Deeds  of  real  estate  conveying  to  a  married  man  life  estates 
and  to  his  sons  the  remainders  in  fee,  considered,  and  held  not  to  be 
colorable. 

6.  Same — Sale  of  Husband's  Land — Proceeds  Belong  to  Husband.  Money 
paid  a  married  man  as  the  consideration  for  a  conveyance  of  his  real 
estate,  in  which  his  wife  joins,  belongs  to  him,  unless  it  be  definitdy 
agreed  that  a  specific  portion  shall  belong  to  her  individually. 

7.  Same — Action  by  Widow — No  Actionable  Contract  Alleged.  The  peti- 
tion considered,  and  held  to  contain  no  allegation  of  a  contract  whereby, 
in  consideration  of  the  surrender  of  the  wife's  marital  interest  in  land 
sold  by  her  husband,  he  agreed  to  invest  her  with  a  substituted  marital 
interest  in  other  land. 

8.  Same — Action  by  Widow — No  FroMd  Alleged.  The  petition  considered, 
and  held  not  to  charge  the  husband  with  perpetrating  a  fraud  on  his 
wife  with  respect  to  the  surrender  of  her  marital  interest  in  land  be- 
longing to  him,  which  he  sold. 

9.  Same — Personal  Property  of  Husband — Rights  of  Widow.  Without 
actual  fraud  in  procuring  a  wife  to  join  in  a  conveyance  of  her  hus- 
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band's  land,  giving  her  a  clear  right  to  impound  the  consideration  re- 
ceived by  him  or  to  control  its  use,  she  cannot  pursue  the  fund. 
10.  Same — Widow  May  Recover  Only  Under  Statute.  In  order  to  re- 
cover under  a  petition  claiming  a  widow's  statutory  interest  in  real 
estate,  the  widow  must  claim  under  the  statute  and  through  her  hus- 
band. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.     Opinion  filed  April  6, 1918.    Affirmed. 

Ralph  E.  Page,  of  Ottawa,  and  Curtis  M.  Oakes,  of  Oklahoma 
City,  Okla.,  for  the  appellant.  __> 

A.  M.  Harvey,  and  /.  E.  Addington,  both  of  Topeka,  for  the 
appellees;  Eugene  S.  Quinton,  of  Topeka,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  was  one  by  a  widow  to  recover  her 
statutory  share  of  lands  in  which  her  deceased  husband,  Wil- 
liam F.  Osborn,  had  been  interested  in  his  lifetime.  She  was 
defeated,  and  appeals. 

It  is  not  necessary  to  recite  the  proceedings.  All  the  facts 
on  which  the  plaintiff  relied  for  recovery  were  stated  in  her 
third  amended  petition,  and  it  will  dispose  of  the  appeal  to  de- 
termine whether  or  not  those  facts  warranted  judgment  in  her 
favor. 

The  defendants,  William  F.  Osborn,  jr.,  John  L.  Osborn, 
and  Carl  H.  Osborn,  are  sons  of  the  deceased,  but  not  of  the 
plaintiff.  The  sons  claim  title  under  separate  deeds  to  differ- 
ent tracts  of  land,  made  in  1906  and  1908,  by  Frank  J.  Bennett 
and  wife,  C.  A.  Hill  and  wife,  and  Chfirles  S.  Kidder  and  wife, 
to  "William  F.  Osborn,  and  at  his  death  to  his  sons."  The  con- 
sideration for  these  deeds  was  paid  by  William  F.  Osborn  from 
his  own  funds,  and  the  deeds  were  recorded  soon  after  de- 
livery. The  statute  under  which  the  plaintiff  claims  reads  as 
follows : 

''One-half  in  value  of  all  the  real  estate  in  which  the  husband,  at  any 
time  during  the  marriage,  had  a  legal  or  equitable  interest,  which  has  not 
been  sold  on  execution  or  other  judicial  sale,  and  not  necessary  for  the 
payment  of  debts,  and  of  which  the  wife  has  made  no  conveyance,  shall, 
under  the  direction  of  the  probate  court,  be  set  apart  by  the  executors  as 
her  property,  in  fee  simple,  upon  the  death  of  the  husband,  if  she  sur- 
vives him:  Provided,  That  the  wife  shall  not  be  entitled  to  any  interest, 
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under  the  provisions  of  this  section,  in  any  land  to  which  the  husband 
has  made  a  conveyance,  when  the  wife,  at  the  time  of  the  conveyance,  is 
not  or  never  has  been  a  resident  of  this  state.  Continuous  cohabitation 
as  husband  and  wife  is  presumptive  evidence  of  marriage,  for  the  pur- 
pose of  giving  the  right  aforesaid."     (Gen.  Stat.  1915,  §  3831.) 

The  plaintiff  advances  the  following  propositions : 

'*1.  These  transactions  amount  in  law  to  the  acquisition  by  the  hus- 
band of  a  legal  or  equitable  interest  in  real  property  under  the  statute 
(Gen.  Stat.  1915,  §3831)  and  its  conveyance  to  defendants  without  his 
wife's  signature,  leaving  her  statutory  interest  therein  unimpaired. 

**2.  The  deeds  conveyed  to  the  husband  the  whole  title  to  the  land,  and 
the  defendants  acquired  no  interest  thereunder. 

,"3.  If  the  transactions  should  be  considered  as  a  mere  disposition  by 
the  husband  of  his  personal  property,  under  the  rule  announced  in  Small 
V.  Small,  56  Kan.  1,  42  Pac.  323,  it  is,  nevertheless,  a  colorable  transaction, 
and  fraudulent  as  to  the  widow,  as  her  husband's  heir. 

"4.  Upon  the  facts  set  forth  in  the  third  amended  petition  the  widow 
would  have  her  interest  in  this  property  under  the  resulting  trust  doctrine, 
and  other  equitable  principles." 

It  will  not  be  practicable  to  follow  the  elaborate  arguments 
made  in  support  of  the  foregoing  propositions,  and  little  more 
will  be  done  than  announce  the  conclusions  of  the  court. 

Propositions  one  and  two  have  no  foundation  on  which  to 
rest.  The  deeds  specify  the  nature  and  quantity  of  estate  which 
.  William  F.  Osborn  obtained,  and  there  is  nothing  to  qualify  or 
contradict  them.  The  transactions  disclosed  by  the  deeds  were 
between  grantors  and  grantees.  The  whole  estate  passed  from 
the  grantors.  Instead  of  taking  an  equitable  estate,  William  F. 
Osborn  took  a  legal  estate,  and  instead  of  taking  the  whole 
estate,  he  took  a  life  estate.  The  remainders  in  fee  vested  in 
his  sons.  The  character  and  extent  of  the  estate  which  he  took 
was  not  affected  in  the  slightest  degree  by  the  fact  that  he  had 
a  wife  who  might  outlive  him.  No  equities  remained  to  him, 
because  the  transactions  were  fully  executed  and  he  received 
what  he  desired.  The  estate  which  he  took  did  not  survive  him. 
He  had  no  interest,  legal  or  equitable,  in  the  remainders.  After 
his  death  the  whole  estate  in  fee  simple  vested  in  his  sons,  and 
there  was  nothing  to  set  apart  to  his  widow.  The  statute  re- 
fers to  legal  or  equitable  estates  of  the  husband  which  are  capa- 
ble of  inheritance,  and  does  not  apply  to  interests  in  land 
which  are  extinguished  by  his  death. 

The  third  proposition  has  no  foundation  on  which  to  rest. 
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The  rule  announced  in  SmcUl  v.  Small,  56  Kan.  1,  42  Pac.  323, 
is  this :  A  married  man  may  give  to  his  children  the  bulk  of 
his  property  when  the  known  effect  of  the  gift  will  be  to  de- 
prive his  widow  of  the  fair  share  which  otherwise  would  have 
fallen  to  her.  If,  however,  the  gift  consist  of  real  estate  in  this 
state,  of  which  the  wife  has  made  no  conveyance,  she  will  be 
entitled  to  her  statutory  share  if  she  were  a  resident  of  the  state 
when  the  gift  was  made.  Twenty  years  after  the  decision  in 
Small  V.  Small  was  rendered,  the  rule  was  again  stated  in  even 
stronger  terms : 

"The  general  rule  is  that  the  law  has  placed  no  restriction  or  limi- 
tation on  the  husband's  right  to  make  such  disposition  of  ihis  personal 
property  during  his  lifetime  as  he  may  elect."  (Poole  v.  Poole,  96  Kan. 
84,  syl.  If  1,  150  Pac.  592.) 

What  is  a  colorable  transaction?  It  is  one  which  presents 
an  appearance  which  does  not  correspond  with  the  reality, 
and  in  the  sense  contended  for,  an  appearance  intended  to 
conceal  or  to  deceive.  If  William  F.  Osborn  had  taken  title  in 
the  name  of  his  sons,  but  had  in  fact  retained  power  to  dis- 
pose of  the  land,  he  would  have  been  the  real  owner,  and  not 
the  sons.  The  outward  appearance  of  the  transactions  would 
not  have  corresponded  with  their  genuine  character,  and  they 
would  have  been  colorable.  Nothing  of  the  kind  occurred. 
The  deeds  specify  the  actual  interests  of  the  grantees.  The 
sons  had  no  interest  in  the  life  estate,  and  the  life  tenant  had 
no  interest  in  the  remainders.  The  gift  to  the  sons  was  the 
consideration  paid  for  the  conveyances  -to  them  of  the  re- 
mainders in  fee.  Form  and  substance,  appearance  and  reality, 
corresponded  throughout,  and  the  transactions  were  not 
colorable  in  any  degree. 

The  fourth  proposition  advanced  by  the  plaintiff  is  with- 
out merit.  The  money  used  for  the  purchase  of  the  real  estate 
in  question  was  money  derived  from  the  sale  of  property 
situated  in  Burlington,  Kan.^  which  William  F.  Osborn  owned. 
His  wife  joined  in  the  conveyance  of  the  lands  sold.  The  con- 
tingent interest  which  a  wife  has  in  her  husband's  land  is 
property,  and  property  subject  to  conveyance.  She  may  join 
in  his  deed  of  such  land,  or  may  not,  and  may  exact  such  consid- 
eration for  joining  as  she  may  desire,  or  may  find  satisfaction 
in  enabling  her  husband  to  convey  an  estate  free  from  con- 
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tingent  reduction.  Her  property,  however,  is  something  en- 
tirely distinct  from  and  wholly  independent  of  his  property, 
and  should  she  stand  on  her  property  right,  she  must  have  a 
definite  agreement  that  a  specific  portion  of  the  consideration 
paid  for  the  conveyance  belongs  to  her,  or  she  has  no  title  to 
that  specific  money.  It  belongs  to  her  husband,  and  he  can 
do  with  it  as  he  please.  Ordinarily  a  husband  having  money 
of  his  wife  in  his  possession  is  simply  her  debtor.  Under 
some  circumstances  a  trust  in  her  favor  may  be  imposed  on 
property  purchased  by  him  into  which  her  money  may  be 
traced.  But  unless  there  be  in  the  husband's  hands  a  definite, 
provable  sum  of  money  which  is  the  individual  property  of 
his  wife,  there  is  nothing  on  which  to  found  a  trust  or  other 
equitable  claim. 

In  support  of  the  third  and  fourth  propositions,  it  is 
claimed  the  transactions  culminating  in  the  deeds  were  in- 
trinsically fraudulent  as  to  the  plaintiff.  The  argument  is, 
the  deceased  must  have  entertained  an  intention  to  defraud 
his  wife,  which  he  consummated  by  the  deeds,  because  she 
was  deprived  of  property  she  might  have  received  except  for 
the  gifts.  This  contention  is  fully  disposed  of  by  the  decisions 
in  the  cases  of  Small  v.  Small  and  Poole  v.  Poole.  An  inten- 
tion to  deprive  the  wife  of  her  marital  right  by  the  means 
adopted  is  a  lawful,  and  not  a  fraudulent,  intention. 

Some  extrinsic  facts  are  relied  on  to  show  fraud— con- 
cealment of  the  gifts  when  made  and  by  subsequent  state- 
ments, the  good  financial  circumstances  of  the  recipients  of 
the  gifts,  and  some  others.  These  subjects  are  all  fully  dis- 
posed of,  either  specifically  or  in  principle,  by  the  cases  of 
Smxill  V.  Small  and  Poole  v.  Poole. 

The  action  was  commenced  in  December,  1915.  After  sev- 
eral futile  attempts  to  state  a  cause  of  action,  the  plaintiff 
finally  filed  an  amended  petition  in  May,  1917,  in  which  she 
alleged  her  husband  "assured"  her  if  she  would  join  in  the 
deed  to  the  Burlington  property  he  would  reinvest  the  pro- 
ceeds in  real  estate  in  Lawrence  and  Baldwin,  the  property 
thus  acquired  to  "take  the  place"  of  the  Burlington  property, 
and  to  be  "sole  property"  of  the  husband.  The  plaintiff  joined 
in  the  deed  to  the  Burlington  property  "with  the  said  under- 
standing and  agreement."  The  purpose  of  these  vague  allega- 
tions, charging  neither  fraudulent  representations  nor  con- 
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tract,  was  of  course  to  try  to  get  by  a  demurrer.  The  purpose 
is  all  the  more  apparent  because  the  allegations  were  of  com- 
munications concerning  which  the  plaintiff  was  not  competent 
to  testify.  Motions  were  made  to  require  the  plaintiff  to  plead 
according  to  well  understood  rules,  but  the  court  denied  the 
motions,  and  disposed  of  the  case  on  the  assumption  the  plain- 
tiff had  cut  her  garment  according  to  her  cloth. 

There  is  no  allegation  of  a  definite  and  enforceable  contract, 
whereby,  in  consideration  of  the  surrender  of  the  wife's 
marital  interest  in  the  Burlington  property,  her  husband 
agreed  to  invest  her  with  a  substituted  marital  interest  in  other 
specified  land.  Such  a  contract  would  ne^d  to  be  in  writing 
to  be  actionable,  and  the  plaintiff  does  not  claim  that  any  such 
document  ever  existed. 

Giving  the  pleading  its  utmost  force,  it  does  not  charge  the 
husband  with  perpetrating  a  "fraud  on  his  wife.  It  indicates 
a  purpose  to  dispose  of  real  estate  situated  in  a  distant  county 
and  to  invest  in  other  real  estate  nearer  home,  which  was  only 
partially  carried  out.  The  wife  concurred,  believing  it  would 
be  fully  carried  out.  Conceding  that  the  effect  was  to  devest 
the  wife  of  her  marital  interest  in  the  Burlington  property, 
the  obligation,  if  any,  to  reinvest  in  other  land  was  moral,  in- 
stead of  legal.  Unless  there  were  actual  fraud,  giving  the 
wife  a  clear  right  to  impound  the  proceeds  or  to  control  their 
use,  she  cannot  pursue  them.  The  substantial  claim  made  in 
the  petition  is  for  a  widow's  statutory  interest  in  specific 
tracts  of  land,  a  fee-simple  title  to  one-half  in  value.  In  order 
to  recover,  the  plaintiff  must  claim  under  the  statute  and 
through  her  husband,  and  her  husband  had  no  interest  in  the 
property  to  which  her  statutory  right  could  attach. 

Some  make-weight  allegations  are  inserted  in  the  petition, 
to  the  effect  that  through  the  joint  efforts  of  husband  and 
wife,  incumbrances  on  the  land  in  controversy  were  paid  off, 
and  valuable,  permanent  improvements  were  placed  on  it. 
The  plaintiff  does  not  ask  for  compensation,  or  for  a  lien. 
What  she  wants  is  one-half  the  land,  something  she  is  not 
entitled  to  receive. 

Th^  plaintiff  presents  no  tenable  theory,  legal  or  equitable, 
according  to  which  the  relief  demanded  could  be  awarded,  and 
the  court  knows  of  none.  Therefore,  the  judgment  of  the  dis- 
trict court  is  affirmed. 
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No.  21,641. 

The  State  op  Kansas,  AppeUee,  v.  Tom  Perry,  Appellant 

SYLLABUS  BY  THE  COURT. 

1.;  Intoxicating  Liquors — Information — Separate  Charges — Plea  of  Not 
Guilty — Preliminary  Examination — Waiver,  Where  a  defendant  joins 
issue  on  several  charges  set  forth  in  an  information  by  a  plea  of  not 
guilty,  and  proceeds  to  a  trial  of  such  charges  without  raising  a  ques- 
tion as  to  the  suffici^cy  of  a  preliminary  examination  and  that  no 
examination  had  been  held  on  one  of  the  charges,  an  objection  upon 
that  ground  after  conviction  comes  too  late. 

2.  Same — Evidence,  The  evidence  in  the  case  held  to  be  sufficient  to  sus- 
tain the  conviction. 

Appeal  from  Cowley  district  court ;  Oliver  P.  Fuller,  judge. 
Opinion  filed  April  6,  1918.    Affirmed. 

W.  P.  Hackney,  and  L.  D.  Moore,  both  of  Winfield,  for  the 
appellant. 

S.  M.  Brewster,  attorney-general,  and  /.  A.  McDermott, 
county  attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  Tom  Perry  was  arrested  upon  a  com- 
plaint charging  him  with  (1)  a  felonious  sale  of  intoxicating 
liquor,  (2)  having  intoxicating  liquor  in  his  possession,  and 
(3)  maintaining  a  nuisance.  A  preliminary  hearing  was  had, 
after  which  he  was  bound  over  to  the  district  court.  In  the 
order  of  the  justice  of  the  peace  the  offenses  mentioned  for 
which  the  defendant  was  to  be  held  for  trial  were  the  unlaw- 
ful sale  and  the  maintaining  of  a  nuisance,  but  the  offenses 
were  referred  to  as  being  those  charged  in  the  second  and 
third  counts  of  the  complaint.  The  information  upon  which 
defendant  was  tried  in  the  district  court  set  forth  three  counts 
corresponding  to  those  of  the  complaint.  The  defendant  went 
to  trial  without  objection  to  the  information,  and  joined  issue 
on  all  the  offenses  charged,  by  plea  of  not  guilty.  Upon  the 
evidence  the  jury  returned  a  verdict  finding  the  defendant 
guilty  as  charged  in  the  first  and  second  counts  of  the  in- 
formation; that  is,  for  the  unlawful  sale  and  for  having  in- 
toxicating liquor  in  his  possession. 
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In  his  appeal  defendant  contends  that  he  was  qpnvicted  of 
an  offense  for  which  he  did  not  have  a  preliminary  examina- 
tion. There  was  some  confusion  in  the  record  of  the  examin- 
ing magistrate  in  that  he  found  that  a  felonious  sale  had  been 
committed  by  defendant  as  charged  in  the  second  count, 
whereas  that  charge  was  contained  in  the  first  count.  Then 
he  held  him  for  keeping  a  place  for  the  sale  of  intoxicating 
liquors  which  was  charged  in  the  third  count,  and,  as  we  have 
seen,  the  jury  found  him  guilty  on  the  first  and  second  counts, 
which  charged  a  sale  and  the  keeping  of  liquors  in  his  posses- 
sion. Since  the  magistrate  expressly  held  him  for  a  felonious 
sale,  the  error  in  naming  the  count  containing  that  charge 
could  not  have  misled  or  prejudiced  the  defendant.  Only  one 
sale  was  alleged,  and  he  was  bound  over  for  a  sale.  He  was 
held  for  trial  on  the  third  count,  for  keeping  a  place  where 
liquors  were  sold,  rather  than  for  keeping  liquors  in  his  posses- 
sion, and  of  the  latter  offense  he  was  not  convicted ;  but  as  the 
liquor  which  he  sold  was  necessarily  in  his  possession  he  was 
probably  not  surprised  to  find  that  count  in  the  information. 
At  any  rate  he  did  not  file  a  plea  in  abatement  or  question  in 
any  way  the  propriety  of  charging  him  with  all  three  offenses. 
Having  joined  issue  on  the  offenses  set  out  in  the  information 
and  of  which  he  was  convicted,  without  raising  the  objection 
that  he  had  not  been  allowed  a  preliminary  examination,  he 
must  be  held  to  have  waived  it.  (The  State  v.  Bowman,  80 
Kan.  473, 103  Pac.  84.)  In  no  event  could  he  have  been  preju- 
diced so  far  as  the  second  count  is  concerned,  since  the 
sentence  imposed  upon  that  count  runs  concurrently  with  that 
imposed  for  the  felonious  sale,  and  the  penalty  was  therefore 
not  enlarged  by  the  conviction  on  the  second  count. 

The  remaining  objection  is  that  the  evidence  did  not  war- 
rant a  conviction  of  any  offense.  A  witness  testified,  in  effect, 
that  she  saw  the  defendant  make  frequent  trips  with  stran- 
gers to  a  ravine  in  which  there  was  underbrush  near  her  resi- 
dence, several  times  during  a  certain  day,  and  that  in  one  in- 
stance she  saw  him  hand  to  another  a  whisky  bottle  almost 
full  of  liquor  and  exchange  it  for  coin  given  him  by  the  other. 
In  this  place,  to  which  he  made  frequent  trips  during  the  day, 
accompanied  by  strangers,  a  number  of  whisky  bottles  were 
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found,  and1q[uite  a  number  were  also  found  in  an  outhouse  at 
his  residence.  While  the  witness  did  not  taste  or  smell  the 
contents  of  the  whisky  bottle,  she  was  close  to  the  parties 
and  said  that  she  was  sure  it  was  whisky  that  was  exchanged 
for  money.  Taking  the  testimony  and  the  surrounding  cir- 
cumstances together  they  appear  to  be  sufficient  to  support 
the  verdict. 

The  judgment  is  affirmed. 


No.  21,658. 

W.  J.  RoBB,  Plaintiff,  v.  Fred  W.  Knapp,  as  State  Auditor,  etc., 

Defendcmt. 

SYLLABUS  BY  THE  COURT. 

Chiropractic  Examiners — Fees  to  he  Deposited  vnth  State  Treasurer  in 
His  Official  Capacity.  Section  10  of  chapter  291  of  the  Laws  of  1913 
(Gen.  Stat.  1915,  §  10223)  requires  the  fees  received  by  the  state  board 
of  chiropractic  examiners  to  be  deposited  with  the  state  treasurer  in 
his  official  capacity,  and  not  with  him  as  an  agent  of  the  board. 

Original  proceeding  in  mandamus.  Opinion  filed  April  6, 
1918.    Writ  denied. 

R.  F.  Hayden,  and  A.  E.  Crane,  both  of  Topeka,  for  the 
plaintiff. 

S.  M.  Brewster,  attorney-general,  John  L.  Hunt,  and  S.  N. 
Hawkes,  assistants  attorney-general,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  is  one  to  require  the  state  auditor  to 
issue  a  warrant  for  the  expenses  of  a  member  of  the  board  of 
chiropractic  examiners.  The  question  is  whether  or  not  the 
fund  which  the  warrant  would  reach  is  in  the  hands  of  the 
state  treasurer  as  a  special  depositary,  or  is  in  his  official  cus- 
tody as  a  state  officer.  If  the  fund  be  a  treasury  fund,  its  ap- 
propriation by  the  legislature  has  lasped. 

The  question  presented  is  to  be  solved  by  an  interpretation 
of  section  10,  chapter  291,  of  the  Laws  of  1913  (Gen.  Stat. 
1915,  §  10223),  which  reads  as  follows: 

"  (a)  All  examination  fees  received  by  the  state  board  of  chirt^factic 
examiners  under  this  act  shall  be  paid  to  the  secretary-treasurer  of  said 

Digitized  by  VjOOQ IC 


Vol.  102.  JANUARY  TERM,  1918.  899 

Robb  V.  Knapp. 

board,  who  shall  at  the  end  of  each  year  deposit  the  same  with  the  state 
treasurer,  and  the  said  state  treasurer  shall  place  said  money  so  re- 
ceived in  a  special  fund  of  the  state  board  of  chiropractic  examiners  and 
shall  pay  the  same  out  on  warrants  drawn  by  the  auditor  of  the  state 
thereof,  upon  vouchers  issued  and  signed  by  the  president  and  the  sec- 
retary-treasurer of  said  board.  Said  moneys  so  received  and  placed  in 
said  fund  may  be  used  by  the  state  board  of  chiropractic  examiners  in 
defraying  their  expenses  in  carrying  out  the  provisions  of  this  act. 
(b)  The  Secretary-treasurer  shall  keep  a  true  and  accurate  account  of 
all  funds  received  and  all  vouchers  issued  by  the  board;  and  on  the  first 
day  of  December  of  each  year  he  shall  file  with  the  governor  of  the  state 
a  report  of  all  receipts  and  disbursements  and  the  proceedings  of  said 
board  for  the  fiscal  year,  (c)  The  members  of  said  board  shall  receive  a 
per  diem  of  ten  ($10)  dollars  per  each  day  during  which  they  shall  be  ac- 
tually engaged  in  the  discharge  of  their  duties,  and  mileage  at  the  rate 
of  three  (3)  cents  per  mile  for  each  mile  necessarily  traveled  in  going 
to  and  from  any  meeting  of  said  board,  (d)  Such  per  diem  and  mileage 
and  such  other  incidental  expenses  necessarily  connected  with  said  board 
shall  be  paid  out  of  the  fund  of  the  state  board  of  chiropractic  examiners 
and  not  otherwise." 

The  plaintiff  argues  that  the  state  treasurer  as  an  individual 
was  constituted  an  agent  of  the  board  to  keep  the  fund  and  pay 
it  out  under  prescribed  formalities.  The  state  was  to  be  under 
no  liability  for  the  services  and  expenses  of  the  board,  which 
was  to  be  supported  by  the  fees  which  it  was  authorized  to  col- 
lect. These  fees  were  to  be  systematically  accounted  for,  were 
to  be  kept  in  a  special  fund  by  a  custodian  designated  for  the 
purpose,  and  were  to  be  available  for  use  whenever  needed. 
The  decision  in  the  case  of  The  State,  ex  reL,  v.  Stover,  47  Kan. 
119,  27  Pac.  850,  is  cited,  in  which  a  distinction  was  drawn  be- 
tween the  state  treasurer  and  a  person  holding  the  office  of 
state  treasurer,  as  the  custodian  of  public  money. 

The  auditor  draws  opposite  conclusions  from  the  same  prem- 
ises. If  the  individual  who  happens  to  be  state  treasurer  were 
custodian  of  the  fund,  there  would  be  no  purpose  in  designate 
ing  it  a  special  fund.  The  only  purpose  of  such  designation  is 
to  distinguish  the  fund  from  other  funds  in  the  treasury.  The 
method  of  drawing  upon  the  fund  is  the  usual  method  of  get- 
ting money  'out  of  the  treasury.  Use  of  the  term,  state  treas- 
urer, in  connection  with  public  business  indicates  a  state  official 
rather  than  a  board  agent,  and  the  legislature  of  1913  fre- 
quently used  the  designation,  state  treasurer,  or  treasurer  of 
state,  where  official  capacity  and  conduct  were  clearly  intended. 
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In  the  case  cited  by  the  plaintiff  it  was  said  that  money  in  the 
possession  of  the  person  who  was  treasurer  of  state  was  right- 
fully in  his  hands  as  state  treasurer,  and  consequently  was 
rightfully  in  the  state  treasury. 

The  auditor  presents  a  question  of  public  policy.  The  money 
is  public  money  received  and  paid  out  for  public  purposes.  It 
ought  to  be  secured  by  official  bond,  and  handled  as  funds  of  like 
character  which  are  required  to  go  into  the  treasury.  Without 
clear  expression  to  the  contrary,  an  intention  to  establish  an  un- 
usual practice,  fraught  with  danger  and  subject  to  abuse,  ought 
not  to  be  imputed  to  the  legislature. 

The  court  agrees  with  the  state  auditor,  and  the  writ  is 
denied. 

West,  J. :  Not  sitting. 


No.  21,692. 

The  State  of  Kansas,  Appellee,  v.  Alberry  Peterson,  Ap- 
pellant. 

SYLLABUS  BY  THE  COURT.. 

Criminal  Law — Failure  of  Wife  to  Testify— Reference  Thereto  by 
County  Attorney — When  Reversible  Error.  In  an  argument  to  the 
jury  in  a  criminal  action,  it  is  error  for  the  county  attorney  to  refer 
to  the  fact  that  the  defendant's  wife  did  not  testify;  but  before  a 
judgment  of  conviction  will  be  reversed,  it  must  appear  that  some 
substantial  right  of  the  defendant  was  affected  by  the  error. 

Appeal  from  Douglas  district  court;  Charles  A.  Smart, 
judge.    Opinion  filed  April  6,  1918.    Affirmed. 

M.  A.  Gorrill,  Henry  H.  Asher,  Edward  T.  Riling,  and  John 
J.  Riling,  all  of  Lawrence,  for  the  appellant. 

S.  M.  Brewster,  attorney-general,  iand  /.  B.  Wilson,  county- 
attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marshall,  J. :  The  defendant  appeals  from  a  conviction  on 
a  charge  of  robbery.  To  supply  the  place  of  a  transcript,  the 
trial  court  made  such  a  record  as  is  necessary  to  present  the 
question  argued  by  the  defendant.  The  material  parts  of  that 
record  are  as  follows :  ^         I 
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"In  his  opening  argrument  to  the  jury,  Mr.  J.  B.  Wilson,  county 
attorney,  made,  in  substance,  the  following  remarks  to  the  jury: 

"  'He  has  taken  the  stand  himself  and  he  has  brought  here  his  father 
and  mother  to  testify  that  he  was  at  home  that  day.  His  wife,  even, 
isn't  here  to  testify.' 

"The  attention  of  the  court  was  called  to  this  remark  a  few  moments 
after  it  was  made,  by  one  of  counsel  for  defendant  who  approached  the 
bench  and  stated  in  a  whisper  that  he  desired  the  remark  made  a  part 
of  the  record.  The  court  stenographer  was  not  in  the  room  at  the 
time  the  argument  in  question  was  made. 

"The  defense  in  this  case  was  an  alibi.  The  father  and  mother  of  the 
defendant  testified  that  he  was  at  home  for  supper  and  the  testimony  of 
two  or  three  other  witnesses  being  that  he  was  in  their  company  or  seen 
by  them  later  in  the  evening. 

"The  crime  was  alleged  to  have  taken  place  between  eight  and  nine 
o'clock  in  the  evening,  and  the  defendant  was  alleged  to  have  been  at 
Linwood,  Kan.,  on  a  freight  train,  and  to  have  ridden  the  same  to  Law- 
rence where  the  alleged  crime  was  testified  to  have  been  committed,  i.  e., 
that  the  theft  was  from  the  person  of  a  brakeman  on  said  train  as  it 
stood  on  the  track  at  the  City.  The  circumstances  of  the  case  were  such 
that  the  defendant  could  not  have  ibeen  at  home  for  supper,  at  the  time 
he  claimed  to  have  eaten  supper,  and  at  Linwood." 

The  defendant  complains  of  the  conduct  of  the  county 
attorney,  and  asks  that  the  judgment  be  reversed  and  that  a 
new  trial  be  granted.  Section  215  of  the  code  of  criminal 
procedure,  in  part,  reads: 

"That  no  person  on  trial  or  examination,  nor  wife  or  husband  of  such 
perso]^,  shall  be  required  to  testify  except  as  a  witness  on  behalf  of  the 
person  on  trial  or  examination :  And  further  provified,  That  the  neglect 
or  refusal  of  the  person  on  trial  to  testify,  or  of  a  wife  to  testify  in  be- 
half of  her  husband,  shall  not  raise  any  presumption  of  guilt,  nor  shall 
that  circumstance  be  referred  to  by  any  attorney  prosecuting  in  the  case, 
nor  shall  the  same  be  considered  by  the  court  or  jury  before  whom  the 
trial  takes  place."    (Gen.  Stat.  1916,  §  8130.) 

It  has  been  held  error  for  the  county  attorney  to  refer  to 
the  fact  that  the  defendant  did  not  testify.  ( The  State  v.  Balchf 
81  Kan.  465,  2  Pac.  609 ;  City  of  Topeka  v.  Myers,  34  Kan.  500, 
8  Pac.  726;  The  State  v.  Tennison,  42  Kan.  330,  22  Pac.  429.) 

By  the  same  reasoning  and  under  the  same  statute  and  de- 
cisions, it  must  be,  and  is,  held  error  for  the  county  attorney 
to  refer  to  the  fact  that  the  defendant's  wife  did  not  testify. 
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Section  293  of  the  code  of  criminal  procedure  must  be  read 
in  connection  with  section  215.     Section  293  reads  : 

''On  an  appeal,  the  court  must  give  judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."     (Gen.  Stat.  1916,  §  8215.) 

Under  this  statute  it  has  been  repeatedly  held  that  to  cause 
a  reversal  of  a  judgment  in  a  criminal  action,  the  error  com- 
mitted must  affect  a  substantial  right  of  the  defendant.  In 
The  State  v.  Brooks,  74  Kan.  175,  85  Pac.  1013,  this  court  said : 

"To  justify  a  reviewing  court  in  ordering  a  new  trial  in  a  criminal 
case  because  of  the  infraction  of  the  statutory  rule  that  the  omission  of 
the  defendant  to  testify  shall  not  be  considered  by  the  jury,  it  must  con- 
clusively appear  that  the  jury  or  some  one  of  them  in  arriving  at  a  ver- 
dict gave  weight  to  the  fact  that  the  defendant  did  not  take  the  stand  in 
his  own  behalf,  as  a  circumstance  tending  to  establish  his  guilf 
(8yl.112.) 

This  rule  was  followed  in  The  State  v.  DreUing,  95  Kan.  241, 
147  Pac.  1108.  In  The  State  v.  Fleeman,  102  Kan.  670,  171 
Pac.  618,  this  court  said : 

"The  code  of  criminal  procedure  was  framed  to  supersede  the  com- 
mon law  with  a  more  rational  system.  While  it  is  defective  in  many 
respects,  and  in  many  others  exhibits  a  conservatism  which  contrasts 
strongly  with  its  general  liberality,  it  is  distinctively  modem.  The 
tradition  of  the  common  law,  however,  was  so  strong  that  it  came  near 
superseding  the  code.  In  time  the  code  was  rediscovered,  and  it  is  the 
purpose  of  the  court  to  interpret  and  apply  it  according  to  its  true  in- 
tent and  spirit."     (p.  677.) 

Under  all  the  circumstances,  it  is  highly  improbable  that  the 
verdict  of  the  jury  was  influenced  by  the  remark  of  the  county 
attorney.  It  does  not  appear  that  the  jury  was  so  influenced 
and,  therefore,  the  judgment  will  not  be  reversed. 

The  State  v.  Balch,  31  Kan.  465,  2  Pac.  609;  City  of  Topeka 
V.  Myers,  34  Kan.  500,  8  Pac.  726 ;  The  State  v.  Tennison,  42 
Kan.  330,  22  Pac.  429,  are  overruled  in  so  far  as  they  hold  that 
a  judgment  of  conviction  must  be  reversed — ^notwithstanding 
that  the  error  does  not  prejudicially  affect  any  substantial 
right  of  the  defendant — ^f or  a  mere  reference  by  the  county  at- 
torney to  the  fact  that  the  defendant  has  not  testified. 

The  judgment  is  afltaned. 
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A. 
ACCIDENT  INSURANCE— See  Insurance,  1,  2. 
ACTIONS  AND  REMEDIES: 

1.  Action  on  Tort — New  Action  on  Contract — Statute  of  Limi- 
tations. An  action  for  damages  resulting  from  negligence 
is  not  the  same  as  one  on  a  contract  of  settlement,  and  the 
pendency  of  an  action  founded  on  such  a  contract  does  not  sus- 
pend the  running  of  the  statute  of  limitations  against  an  ac- 
tion on  the  tort.     Thompson  v,  Railwa/y  Co '  668 

2.  Action  to  Compel  Reconveyance — Fraud — ^Action  Transitory. 
An  action  to  compel  the  defendant  to  reconvey  land  claimed 
by  him  under  a  deed  alleged  to  have  been  procured  through 
his  fraud,  is  transitory  and  not  local,  and  may  be  brought  in 
any  county  where  personal  service  can  be  had  upon  him. 
Zane  v,  Vawter 887 

3.  Attachment — Mortgage  Foreclosure — Concurrent  Remedies. 
A  plaintiff  in  an  action  to  foreclose  a  mortgage  given  id  se- 
cure payment  of  an  indebtedness  may  secure  the  issuance  of 
an  order  of  attachment  and  the  levy  of  the  same  upon  prop- 
erty other  than  that  included  in  the  mortgage.  Hodgen  v. 
Roy  197 

4.  The  mere  fact  that  a  plaintiff  in  a  foreclosure  action 

has  asked  that  his  mortgage  be  foreclosed  does  not  preclude 
the  use  of  other  concurrent  and  consistent  remedies.    Id 197 

5.  Compensation  Act — Joinder  of  Actions — ^Action  to  Set  Aside 
Release.  Under  the  compensation  act  an  action  to  set  aside 
a  release  or  other  discharge  of  liability  on  the  ground  of  fraud 
or  mental  incompetency  may  be  joined  with  the  action  for 
compensation.     Vogler  v.  Bowersock 456 

6.  Compensation  Act — Validity  of  Release — ^Trial  by  Jury.  In 
an  action  under  the  compensation  act  to  enforce  compensa- 
tion, where  the  validity  of  a  release  or  other  discharge  of  lia- 
bility is  involved,  either  party  may,  when  the  case  is  called 
for  trial,  demand  a  trial  of  that  issue  by  a  jury.    Id 456 

7.  Homestead — Lease  and  Contract  Not  Signed  by  Wife — ^Yoid.' 
Where  a  husband  and  wife  occupy  land  as  their  homestead, 
any  contract  affecting  the  title  and  right  of  possession  thereto 
made  by  the  husband,  and  not  signed  by  the  wife,  is  abso- 
lutely  void.     Walz   v.   Keller 124 

8.  Although  the  homestead  may  be  sold  for  the  pasrment 

of  obligations  contracted  for  its  purchase,  the  purchaser  and 
his  wife  are  not  precluded  from  defending  the  homestead  right 
as  against  actions  brought  by  the  seller  based  on  void  con- 
tracts   Id 124 

9.  Implied  Contract — ^Use  of  Patented  Invention — Jurisdiction  of 
State  Courts.  An  action  by  the  owner  of  a  patent  to  recover 
on  an  implied  contract  for  use  of  a  patented  invention,  with 
patentee's  knowledge  and  consent,  is  not  an  action  for  the  in- 
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ACTIONS  AND  REMEDIES— Continued: 

fringement  of  a  patent  and  the  state  courts  have  jurisdiction, 
notwithstanding  the  answer  pleads  the  invalidity  of  the 
patent.    Ridgeway  v.  Wetterkold 217 

10.  Lease — Landlord  to  Furnish  Stock — ^Default  of  Landkini — 
Remedies.  Where  by  the  terms  of  a  lease  the  landlord  agreed 
to  furnish  cattle  and  hogs  and  in  addition  to  a  crop  rental 
the  increase  of  the  stock  was  to  be  divided  and  the  landlord 
failed  to  furnish  any  stock  the  tenant  must  pay  the  crop 
rent,  but  is  entitled  to  recoup  his  damages  sustained  by  the 
landlord's  default.     Seapy  v.  Smart 294 

11.  Negligence — Action  Dismissed — New  Action — Limitation  of 
Actions.  A  plaintiff  whose  action  is  disposed  of  otherwise 
than  on  the. merits  cannot  in  a  new  action  brought  within  a 
year  engraft  causes  that  are  barred  upon  causes  pleaded  in 
the  first  action  that  are  not  barred.  Brice-Naah  v.  Street  RaH- 
wa/y   Co 36 

12. Herein  it  is  held  that  the  cause  of  action  stated  in  the 

second  action  is  substantially  the  same  as  that  pleaded  in  the 
first.     Id 36 

ADJOURNMENT— See  Courts,  4. 

ADMINISTRATIVE  OFFICERS— See  Office  and  Officebs,  1-3. 

ADVERSE  POSSESSION: 

1.  Adverse  Possession — Payment  of  Taxes  as  Evidence.  Pay- 
ment of  taxes,  although  not  a  controlling  circumstance,  is 
one  of  the  means  by  which  ownership  is  asserted,  and  the 
failure  to  pay  taxes  weakens  a  claim  of  ownership  by  adverse 
possessidn.    Finn  v.  Alexander 607 

2.  Adverse  Possession — Requisite  to  Obtain  Title.  Title  to  land 
of  another  cannot  be  acquired  by  adverse  possession  unless 
the  ppssession  is  open,  notorious,  hostile  and  exclusive,  and 
of  such  nature  that  the  owner  may  be  presimied  to  know  the 
occupant  is  claiming  a  title  inconsistent  with  his  owner,    /d.,  607 

8.  Occupancy  of  land  in  common  with  the  owner  or  with 

his  consent  and  in  recognition  of  his  right  is  not  sufficient  to 
constitute  adverse  possession.    Id 607 

4.  Public  Land — Congressional  Grant — Railroad  Right  of  Way 
— Vested  Title.  Under  the  acts  of  congress  of  1862  and  1864 
the  Union  Pacific  Railroad  Company  became  the  owner  in  fee 
of  a  right  of  way  200  feet  on  either  side  from  the  center  of 
the  track,  which  right  is  superior  to  claims  subseouently  initi- 
ated and  is  not  defeated  by  adverse  possession.  Railroad  Co. 
V,  Davenport 513 

6.  Town  Site — Levees — ^Nonuse — Adverse  Possession — Statute  of 
Limitations.  Duties  and  privileges  conferred  and  imposed 
upon  a  municipal  corporation  and  exclusively  for  the  public 
benefit  cannot  be  lost  through  nonuse,  estoppel  or  adverse  pos- 
session, and  statutes  of  limitation  are  not  ordinarily  applicable 
thereto.    Douglas  County  v.  City  of  Lawrence 666 

AFFIDAVITS— See  Evidence,  14. 

AGENCY: 

1.  Agency — Commissions — Fraud — Separate  Trials — Burden  of 
Proof.  In  an  action  by  a  real  estate  agent  for  commissions 
where  the  question  of  fraud  was  involved  there  was  no  abuse 
of  discretion  in  refusing  separate  trials  of  the  issues.  Prather 
V,  Eden 546 
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AGENCY— Continued  : 

2.  The  burden  of  proving  fraud  was  properly  placed  on 

the  party  alleging  it.    Id,. 545 

3.  There  was  no  error  respecting  instructions  or  in  re- 
fusing a  new  trial.    Id 545 

4.  Agency — Unambiguous  Contract — ^Parol  Evidence.  Where  an 
agent's  contract  providing  for  commission  for  finding  a  pur- 
chaser was  complete  and  unambiguous  it  could  not  be  contra- 
dicted or  modified  by  parol  evidence  of  a  prior  oral  agree- 
ment.   Buxton  V.  Colver 871 

5.  Agent's  Commission  —  Exchange  of  Property  —  Evidence  — 
Findings.  There  was  evidence  sufficient  to  compel  the  sub- 
mission of  the  defense  to  the  jury  and  to  sustain  the  verdict 
and  judgment  for  the  defendants.    Avery  v,  Howell 527 

6.  There  was  evidence  which  tended  to  support  each  of 

the  findings  of  fact  made  by  the  jury.    Id 527 

7.  Agent's  Commissions — Shifting  Ground  of  Defense.  In  an 
action  to  recover  an  agent's  commission  on  an  exchange  of 
property  the  evidence  tended  to  prove  the  ground  for  de- 
fendants' refusal  to  make  the  exchange  as  stated  by  them  be- 
fore action  was  begun.     Id •. 527 

8.  Apparent  Authority — ^When  Controlling — Circumstantial  Evi- 
dence. Where  no  limitation  of  an  agent's  authority  is  shown 
his  apparent  and  not  his  actual  authority  controls.  Plow 
Works  V.  Thome ^ 849 

9.  An   agrent's   actual   or   apparent   authority  may   be 

shown  by  circumstantial  evidence.    Id 849 

9a.  Bank  as  Loan  Agent  —  Taking  Worthless  Securities  —  Fraud. 
The  record  justified  the  conclusion  that  the  defendant  bank 
acted  as  the  agent  of  the  plaintiff  in  loaning  the  money  sued 
for   herein.     Allen  v.   Bank 592 

10.  The  petition  set  forth  conduct  clearly  fraudulent  with- 
out using  that  particular  adjective.    Held,  that  it  was  proper 

to  instruct  on  the  fraud  thus  alleged.    Id 592 

11.  The  evidence  tended  to  show  that  the  bank  profited  by 

the  transaction.    Id 592 

12.  Benefit  Insurance — ^Application — Omissions  by  Agent — Policy 
Valid.  Where  an  applicant  for  benefit  insurance' gives  to  the 
agent  correct  answers  to  the  questions  contained  in  his  appli- 
cation, but  the  agent  leaves  out  such  answers,  and  the  ap- 
plicant signs  such  application  without  reading,  action  on  the 
policy  will  not  be  defeated  by  reason  of  the  omission  of  such 
answers.     Shinn  v.  Benefit  Aaaociation 134 

13.  Bill  of  Sale — Execution  by  Unauthorized  Agent.  The  execu- 
tion of  a  bill  of  sale  and  other  instruments  by  one  unau- 
thorized to  sign  them  does  not  bind  the  party  in  whose  name 
the  instruments  are  signed.    Implement  Co,  v,  Willhite 56 

14.  Detective  Agent — ^Assaulting  Suspected  Criminal — ^Extorting 
Confession.  Where  a  detective  agency  authorized  its  repre- 
sentative to  obtain  a  confession  from  a  suspect,  and  in  execut- 
ing that  authority  an  unlawful  assault  and  battery  is  com- 
mitted upon  the  suspect,  the  detective  agency  is  liable  for  the 
damages  resulting  from  the  unlawful  assault.  Mansfield  v. 
Detective  Agency, 687 

15.  Farm  Tractor — Agency  of  Salesman  Established.  The  evi- 
dence was  held  sufficient  to  prove  that  the  vendor  of  a  farm 
tractor  was  the  plaintiff's  agent,  and  that  the  agent  received 
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from  the  purchaser  the  price  of  the  machine.       Downes  v. 
Rogers    797 

16.  Fraternal  Insurance^Financier  of  Local  Lodge — Agent  of 
Insurer — ^Void  By-law.  In  receiving  payment  of  dues  after 
suspension  of  a  member  the  financier  of  the  local  lodge  is  an 
agent  of  the  beneficiary  society  and  not  of  the  member  and  a 
by-law  making  such  financier  the  ag^ent  of  the  member  is 
void.    Allen  v.  Knights  and  Ladies 128 

17.  Gasoline  for  Coal  Oil — Agency  of  SeUer  Established.  In  an 
action  to  recover  damages  resulting  from  a  substitution  of 
gasoline  for  coal  oil  by  the  salesman  of  an  oil  and  gasoline 
company  the  agency  of  the  salesman  was  sufficiently  estab- 
lished by  the  evidence.    Harlow  v,  Propes 424 

18.  Hail  Insurance — Oral  Contract  by  Agent — ^Premium  Accepted 
— Contract  Valid.  Where  an  insurance  agent  made  an  oral 
contract  for  hail  insurance  and  forwarded  the  premium  to 
the  company  which  retained  control  and  exercised  ownership 
over  it,  the  company  is  estopped  to  deny  the  contract  though 
its  agent  had  no  authority  to  make  an  oral  contract  for  in- 
surance.   Williams  v.  Insurance  Co 74 

19.  Insurance  Agent — Failure  to  Cancel  Policy — ^Agent  Liable 
for  Loss.  Where  an  insurance  agent  is  instructed  to  cancel  a 
policy  of  insurance  issued  by  him;  and  fails  to  do  so,  he  is 
liable  to  his  principal  for  the  damage  sustained  by  the  principal 
unless  the  agent  can  show  some  valid  reason  for  his  failure  to 
follow  his  instructions.    Insurance  Co,  v.  Bigger 53 

20.  Life  Insurance — ^Payment  of  Premium  Note  Assumed  by 
Agent — Note  in  Default — ^Policy  Valid.  Where  the  security 
for  payment  of  an  insurance  premium,  note  was  not  satis- 
factory to  the  company,  but  the  company's  local  agent  as- 
sumed and  agreed  to  pay  the  note,  and  the  note  was  not  paid 
when  due,  the  policy  did  not  lapse.     Taylor  v.  Insurance 

Co 863 

21.  Note  —  Defense  of  Payment  —  Findings — Evidence— Agency. 
In  an  action  on  a  promissory  note  executed  by  defendant  and 
two  sureties,  a  finding  that  pasrment  was  made  by  defendant 
to  the  sureties,  and  that  they  were  the  duly  authorized  agent 
of  the  payee  to  receive  payment  is  contrary  to  the  evidence 
and  the  undisputed  facts.    Studebaker  Corporation  v.  Bell. . .  269 

22.  Railway  Company — In  Hands  of  Receiver— Service  of  Process. 
Where  a  railway  company  is  in  the  hands  of  a  receiver  who 
has  taken  possession  and  control  of  all  assets  and  property  of 
the  corporation,  service  of  summons  in  an  action  against  the 
railway  corporation,  on  station  agent  in  the  employ  of  the 
receiver  is  not  good  service  on  the  corporation.  Chilleti  v. 
Railway    Co 297 

23.  Real  Estate  Agent — ^Purchaser  Found — Contract  Made — Com- 
mission Earned.  A  real  estate  agent  has  earned  his  commis- 
sion when  he  procures  a  purchaser  ready,  willing  and  able 
to  buy  upon  terms  which  the  owner  has  accepted  or  agreed  to 
accept.     Wacker  v,  Hester 710 

24.  Real-estate  Broker — Contract^  by  Correspondence — Ending 
Contract.    Correspondence  between  a  landowner  and  a  broker 

,  by  letters  and  telegrams  relating  to  finding  a  purchaser  for 
land  and  to  the  conunission  to  be  paid  is  held  to  constitute 
a  binding  contract  between  them,  and  the  interpretation  of 
such  a  contract  is  a  question  of  law  for  the  court.  Buxton  v. 
Colver 871 
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26.  Real-estate  Broker  —  Unambiguous  Written  Contract  —  No 
Modification  by  ParoL  Where  a  complete  and  unambiguous 
contract  between  a  landowner  and  a  broker  provided  for  the 
payment  of  specified  commissions  should  a  purchaser  be  found 
such  contract  may  not  be  contradicted  or  modified  by  evidence 
of  prior  oral  agreements.    Id 871 

26.  State  Agent  of  Insurance  Company — Contract  for  Services — 
State  Agent  Liable.  Where  one  contracts  with  the  state 
agent  of  an  insurance  company  to  render  service  for  such 
agent,  and  renders  such  service  under  the  contract,  the  contrac- 
tor must  look  to  the  agent  for  his  compensation.     The  State, 

ex  reL,  v.  Insurance  Co 266 

27.  Tortious  Act  of  Servant — Liability  of  PrindpaL  A  master 
is  responsible  for  the  tortious  acts  of  his  servant  where  such 
acts  are  incidental  to  and  done  in  furtherance  of  the  business 
of  the  master  even  if  such  acts  are  done  willfully  or  in  excess 

of  the  authority  conferred.    Mansfield  v.  Detective  Agency. . . .  687 

ALIENATION  OF  AFFECTIONS: 

1.  Alienation  of  Affections — ^Action  against  Parents-in-law — 
Proof  Required.  To  support  an  action  against  parents-in- 
law  for  alienating  their  son's  affections  for  his  wife  a  much 
stronger  and  clearer  case  is  required  to  be  established  than 
against  a  stranger.    Cooper  v.  Cooper 378 

2.  Alienation  of  Affections — ^Duty  of  Parents  toward  Son's  Wife. 
The  parents  of  a  nineteen-year-old  son  owe  no  legal  duty  to- 
ward that  son's  wife  except  not  to  meddle  intentionally  with 
their  son's  aifections  for  his  wife.    Id 378 

3.  Alienation  of  Affections  —  Insufficient  Evidence  against 
Father-in-law.  A  father-in-law  is  not  guilty  of  alienating 
his  infant  son's  aifections  for  his  wife  merely  because  he  sends 
him  to  school  after  the  wife  has  refused  to  live  with  him  on 
account  of  non-suppot't,  and  when  in  good  faith  the  father 
sought  to  improve  the  son's  earning  capacity.    Id 378 

4.  Alienation  of  Affections  —  Insufficient  Evidence  against 
Mother-in-law.  A  mother-in-law  is  not  guilty  of  alienating 
her  infant  son's  affections  for  his  wife  merely  because  she  dis- 
liked the  wife  and  expressed  her  belief  that  because  of  his  ex- 
treme youth  he  was  not  fitted  for  the  responsibilities  and  du- 
ties of  a  married  man.    Id 378 

ALIMONY — See  Divorce  and  Alimony,  1. 

ALTERATION  OF  INSTRUMENTS: 

1.  Appeal  and  Error — Changed  Date  in  Deed.  Where  a  grantee 
accepted  a  deed  subject  to  a  mortgage,  knowing  that  the  due 
date  had  been  changed,  he  could  not  be  heard  to  say  that  he 
was  injured  by  such  change.     Willhite  v.  Mason 461 

2.  Note  and  Mortgage — Date  when  Due  Changed — Evidence- 
Findings.  The  transcript  has  been  examined  and  found  to 
contain  evidence  to  afford  firm  support  for  the  findings  and 
conclusions  of  the  trial  court.    Id 461 

AMENDMENT— See  Pleading  and  Practice,  66. 

APPEAL  AND  ERROR: 

1.  Administrator — Order  of  Probate  Court — ^Appeal  by  Admin- 
istrator— Appeal  Bond  Required.  An  administrator  who  ap- 
peals to  the  district  court  from  an  order  of  the  probate  court 
which  charges  him  with  interest  on  certain  funds,  deducts  the 
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APPEAL  AND  ERKORr— Continued: 

interest  charges  from  an  allowance  of  compensation  pre- 
viously made,  and  directs  distribution  of  the  estate,  is  re- 
quired to  give  an  appeal  bond.    Elliott  v.  Baird. 317 

2.  Agent's  Commission  —  Competent  Evidence  —  Insolvency.  A 
judgment  will  not  be  reversed  on  account  of  the  withdrawal 
of  competent  evidence,  where  it  does  not  appear  that  the  com- 
plaining party  was  injured  by  that  withdrawal.  Avery  v. 
Howell 527 

3.  Evidence  of  judgments  for  the  recovery  of  money  is 

admissible  where  the  insolvency  of  a  judgment  debtor  is  one 

of  the   issues  presented.     Id •. 527 

4.  Alienation  of  Affections — Insufficient  Evidence  against  Father- 
in-law.  A  father-in-law  is  not  guilty  of  alienating  his  infant 
son's  affections  for  his  wife  merely  because  he  sends  him  to 
school  after  the  wife  has  refused  to  live  with  him  on  account 
of  non-support,  and  when  in  good  faith  the  father  sought  to 
improve  the  son's  earning  capacity.    Cooper  v.  Cooper 878 

5.  Amount  Involved  Less  than  $100 — ^Appeal  Dismissed.  The  dis- 
trict court  having  jurisdiction  of  the  cause  and  the  amount 
being  less  that  $100,  the  appeal  is  dismissed.    Ridgwa/y  v. 
Wetterhold 217 

6.  Appeal — Amount  Involved  Less  than  $100 — Appeal  Dismissed. 
Where  in  an  action  for  the  recovery  of  money  only,  the  amount 
in  controversy  on  appeal  is  less  than  $100  this  court  has  no 
jurisdiction  and  the  appeal  is  dismissed.     Wayman  v.  Seller,  661 

7.  Appeal — No  Transcript  of  Evidence — Scope  of  Review.  Fail- 
ure to  provide  a  transcript  of  the  evidence  does  not  neces- 
sarily require  the  dismissal  of  an  appeal.  It  merely  excludes 
from  the  scope  of  the  review  those  features  of  the  lawsuit  de- 
pendent thereon.    Lasnier  v.  Martin 551 

8.  Application  for  Continuance — Bad  Faith.  The  evidence  sup- 
ported the  finding  of  the  court  that  the  application  for  a  con- 
tinuance on  account  of  defendant's  sickness  was  not  made  in 
good  faith  and  a  new  trial  was  properly  refused.  Ladd  v. 
Flato 312 

9.  Arbitration  —  Partiality  of  Arbitor  —  Decision  Not  Binding. 
The  decision  of  an  arbitrator  who  fails  to  understand  his 
functions  and  duties  and  who  acts  as  agent  of  one  of  the 
parties  is  not  binding  however  honest  his  motives  may  be. 
Contracting  Co,  v.  Railway  Co 799 

10.  Arbitration — Report  of  Referee — Motion — AppeaL  The  de- 
fendant having  filed  a  motion  within  three  dajrs  after  the 
decision  of  the  referee,  which  motion  was  overruled  less  than 
six  months  before  the  appeal  was  taken,  is  entitled  to  a  review  . 

of  the  rulings  mentioned  in  that  motion.    Id 799 

11.  Arson — Expression  Used  by  Defendant — ^Inferences  for  Jury. 
No  error  is  committed  in  refusing  to  allow  a  witness  to  testify 
as  to  what  he  understood  a  person  to  mean  by  an  expression 
he  had  used,  when  the  situation  is  such  that  all  the  data  from 
which  an  inference  on  the  subject  might  be  drawn  could  readily 

be  made  available  to  the  jury.    The  State  v.  Heitman     693 

12.  Arson — Instructions — Burden  of  Proof — Presumptions.  On  a 
trial  for  arson  the  instructions  as  a  whole  showed  explicitly 
that  the  burden  of  proof  was  on  the  state,  that  it  did  not  shift, 
and  that  the  defendant  was  presumed  to  be  innocent  until 

the  contrary  was  proven.    Id 698 
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APPEAL  AND  ERROR — Continued: 

13.  Automobile — Collision — Verdict — ^Judgment.  In  an  action  for 
damages  arising  from  a  collision  of  automobiles  a  verdict 
and  judgment  supported  by  substantial  though  conflicting 
evidence  will  not  be  disturbed.    Biemacki  v.  Ratzlaff 573 

14.  Evidence  examined  and  held  sufficient  to  support  a 

verdict  and  judgment  for  damages  arising  from  a  collision  of 
automobiles  on  the  public  highway.    Id 573 

15.  Automobile — Negligence  of  Driver — No  Imputed  Negligence 
to  Minor  Son.  ^Die  negligence  of  a  father  in  driving  an  auto- 
mobile across  a  railroad  track  without  stopping,  looking  or 
listening,  cannot  be  imputed  to  his  ten-year-old  son  who  is 
riding  with  him.   Burzio  v.  Railway  Co 287 

16.  Automobile — ^Personal  Injuries — No  Error  in  Record.  Various 
assignments  of  error  relating  to  evidence,  instructions,  special 
findings,  and  the  general  verdict,  considered  and  held  none  of 
them  is  sufficient  to  warrant  a  reversal.    Cusick  v.  Miller 663 

17.  Bank  as  Loan  Agent  —  Taking  Worthless  Securities  —  Fraud. 
The  record  justified  the  conclusion  that  the  defendant  bank 
acted  as  the  agent  of  the  plaintiff  in  loaning  the  money 
sued  for  herein.    Allen  v.  Bank 592 

18.  The  petition  set  forth  conduct  clearly  fraudulent  with- 
out using  that  particular  adjective.    Held,  that  it  was  proper 

to  instruct  on  the  fraud  thus  alleged.    Id 592 

19.  The  evidence  tended  to  show  that  the  bank  profited  by 

the  transaction.     Id 592 

20.  Benefit  Insurance — Jury  in  Advisory  Capacity  Only — Effect  of 
Improper  Evidence.  Where  a  jury  is  called  in  an  advisory  ca- 
pacity only  a  judgment  will  not  be  reversed  for  admission  of 
incompetent  evidence  unless  it  appears  that  the  improper  evi- 
dence affected  the  result.    Sipe  v.  Sipe 742 

21.  Bridge — ^Defective  Guard  Rails -^Injuries  —  Evidence  —  Find- 
ings. In  an  action  against  a  township  for  injuries  caused  by 
a  defective  guard  rail  on  a  township  bridge,  the  evidence 
supported  the  findings  of  the  jury,  and  judgment  against 
the  township  cannot  be  disturbed.  Holcomb  v.  Clifton  Town- 
ship     '44 

22.  Building  Tunnel  —  Engineer's  Final  Estimate -— Objections 
Thereto.  Where  a  contract  for  building  a  tunnel  provided 
that  objections  to  the  estimate  of  the  railroad  engrineer  should 
be  presented  within  ten  days  after  being  made,  the  conduct  of 
the  engineer  excused  the  contractor  from  filing  his  objections 
within  the  ten-day  period.    Contracting  Co.  v.  Railway  Co... .  799 

23.  Condemnation  Proceedings  —  Award  of  Damages  —  Appeal 
Bond.  Where  landowners  attempted  to  appeal  from  the  award 
of  damages  in  condemnation  proceedings  by  a  school  district 
and  the  appeal  bond,  though  insufficient,  was  not  void,  and  a 
good  and  sufficient  appeal  bond  was  tendered  it  was  error  for 
the  court  to  refuse  the  tender  and  dismiss  the  appeal.    Wood 

V.  School  District 78 

24.  Condemnation  Proceedings  —  Warrant  for  Damages  —  Owner- 
ship—Arbitration— EstoppeL  Where  a  grantor  to  whom  a 
county  warrant  for  road  damages  was  issued  voluntarily  sub- 
mitted to  the  county  commissioners  a  question  at  issue  he  is 
estopped  from  questioning  the  award  of  such  arbitrators  thus 
selected.    Lillard  v.  Johnson  County 822 

26.  Contract  by  Telegram — Sale  of  Melons — Evidence  for  Jury. 
Under  the  facts  disclosed  by  the  plaintiff's  evidence,  and  stated 
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in  the  opinion,  it  was  not  error  for  the  court  to  overrule  a  de- 
murrer to  that  evidence.     Bruce  v,  Hayes 115 

26.  Contract  by  Telegram — Sale  of  Melons — Instruction  Not  Prej- 
udicial. As  against  a  defendant  there  is  no  error  in  giving 
an  instruction  which  properly  states  his  defense,  although 
there  is  not  sufficient  evidence  to  justify  the  instruction.    Id.,  115 

27.  Contract — ^To  Make  Minor  an  Heir — ^Insufficient  Evidence.  In 
an  action  to  compel  specific  performance  of  a  contract  to  leave 
all  defendant's  property  to  plaintiff  the  evidence  did  not  prove 
the  contract  alleged  in  plaintiff's  petition.  McKeown  v. 
Carroll 826 

28.  The  findings  of  fact  made  by  the  trial  court  were  sup- 
ported by  the  evidence,  and  no  sufficient  reason  is  advanced 
by  the  plaintiff  for  striking  out  any  portion  of  any  finding  or 
for  adding  anything  thereto.    Id 826 

29.  Conversion  of  Wheat  —  Demurrer  to  Evidence  Sustained  — 
Error.  The  rule  is  that  a  demurrer  to  plaintiff's  evidence 
should  not  be  sustained  unless  there  is  an  entire  absence  of 
proof  tending  to  show  a  right  to  recover.    Mentze  v.  Rice . .  865 

30.  A  demurrer  to  evidence  admits  every  fact  and  conclu- 

>   sion  which  the  evidence  most  favorable  to  the  other  party  tends 

to  prove.    Id 855 

31.  Creditor's  Bill — ^Demurrer  to  Evidence — Wrongfully  Sustained. 
In  a  suit  in  the  nature  of  a  creditor's  bill  it  was  error  for  the 
court  to  sustain  a  demurrer  to  the  evidence.    Kmkel  v.  Chaise,  275 

32.  Criminal  Law — Failure  of  Wife  to  Testify — Reference  thereto 
by  County  Attorney.  In  a  criminal  action,  it  is  error  for  the 
county  attorney  to  refer  to  the  fact  that  the  defendant's  wife 
did  not  testify;  but,  to  require  a  reversal,  it  must  appear  that 
some  substantial  right  of  the  defendant  was  affected  by  the 
error.     The  State  v,  Peterson 900 

33.  Damages  —  Obstructing  Access  to  City  Lots  —  Findings  —  In- 
structions. In  an  action  for  damages  for  obstructing  ingress 
to  and  egress  from  city  property  certain  errors  in  admitting 
proof  of  damages  not  alleged,  and  in  submitting  improper  spe- 
cial questions  to  the  jury,  are  held  not  to  have  been  prejudi- 
cially erroneous.     Griffith  v.  Railway  Co 23 

34.  Demurrer  to  Evidence  Sustained  —  Time  for  AppeaL  To  re- 
view a  ruling  of  the  court  sustaining  a  demurrer  to  plaintiff's 
evidence  and  giving  judgment  for  the  defendant  it  is  neces- 
sary that  the  appeal  be  taken  within  six  months  after  the  rul- 
ing is  made,  and  the  filing  of  a  motion  for  a  new  trial  does 
not  operate  to  extend  the  time  of  such  appeal.  Sheahan  v. 
Kansas  City 252 

35.  Discretion  of  Court — Orders  Appealable.  Overruling  a  motion 
to  require  different  causes  of  action  to  be  separately  stated 
and  niunbered  being  a  matter  of  discretion  is  generally  not 
reviewable.    Mullarky  v,  Manker 92 

36.  Error  Favorable  to  Defendant  —  No  Error  as  to  Him.  As 
against  a  defendant,  there  was  no  error  in  giving  an  instruc- 
tion which  properly  states  his  defense,  although  there  is  not 
sufficient  evidence  to  justify  the  instruction.    Bruce  v.  Hayes,  115 

37.  Evidence — ^Not  Reviewable.  Where  defendant  did  not  ask  to 
have  a  question  to  plaintiff  made  more  specific,  and  did  not 
in  any  way  attack  the  answer,  nothing  was  preserved  for  re- 
view as  to  its  admission.    Mullarky  v,  Manker 92 
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38.  Evidence — ^Train  Records — ^Weight  of  Evidence.  Although  the 
train  sheets  and  records  of  a  railway  show  that  no  engine 
was  operated  at  or  near  the  ^  place  where  the  fire  occurred, 
neither  this  court  nor  the  trial  court  can  weigh  such  evidence 
against  evidence  of  other  witnesses  who  testified  that  they  saw 

an  engine  operating  there  at  that  time.    Smith  v.  Railway  Co.,  150 

39.  Exchange  of  Property — Evidence  for  Jury.  The  evidence  in 
support  of  the  counterclaim  examined,  and  held  sumcient  to 
warraht  its  submission  to  the  jury.    McKenna  v.  Morgan. .  478 

40.  Exchange  of  Property  —  Fraud  —  Pleadings  —  Rulings  on  Mo- 
tions Not  PrejudiciaL  The  overruling  of  a  motion  to  require 
diiferent  causes  of  acfion  to  be  separately  stated  and  num- 
bered, being  a  matter  of  discretion,  is  ordinarily  not  subject 

to  review.    Mvllarky  v,  Manker 92 

41  Where  a  demurrer  to  a  petition  on  the  ground  of  mis- 
joinder is  based  upon  the  claim  that  one  of  the  defendants  is 
not  affected  by  one  of  the  causes  of  action,  the  sustaining  of  a 
demurrer  to  the  evidence  as  to  that  defendant  prevents  the 
overruling  of  the  demurrer  on  that  ground  from  being  material 
on  appeal.    Id 92 

42.  The  overruling  of  a  motion  to  strike  matter  from  a 

petition  held  not  to  have  been  prejudicial.    Id 92 

43.  Farm  Tractor — Agency  of  Salesman  Established.  The  evidence 
is  held  sufficient  to  prove  that  the  vendor  of  a  farm  tractor 
was  the  plaintiff's  agent,  and  that  the  ag^ent  received  from  the 
purchaser  the  price  of  the  machine.    Douma  v,  Rogers 797 

44.  Foreclosure — Error  in  Judgment — Error  Corrected  on  AppeaL 
,  Where  a  judgment  of  foreclosure  was  erroneous  but  not  void 

and  the  sale  was  confirmed,  the  defendants  were  bound  by  the 
judgment  and  they  could  take  advantage  of  the  error  only  by 

appeal.    Marsh  v.  Votaw 747 

46.  Foreclosure  ^  Sale  —  Confirmation  —  Motion  to  Set  Aside  — 
Laches.  Where  the  original  judgment  of  foreclosure  was 
erroneous  but  not  void,  and  three  years  after  the  sale  and 
confirmation  defendants  filed  a  motion  to  set  aside  the  con- 
firmation, and  that  they  be  allowed  to  redeem,  the  application 
was  made  too  late  to  entitle  them  to  relief.    Id 747 

46.  Foreclosure  Sale  —  Confirmation  Set  Aside  —  Redemption  Al- 
lowed. In  a  suit  by  the  holder  of  a  junior  judgment  to  set 
aside  the  confirmation  of  a  foreclosure  sale  and  permit  him  to 
redeem  from  the  prior  judgment,  held,  on  the  facts  stated  in 
the  opinion  it  was  error  to  deny  the  relief  prayed  for.  Norris 

V.  Evans 583 

47.  Former  Appeal — Demand — Instruction.  Language  in  an  in- 
struction defining  the  character  of  the  action  held  to  have 
been  in  accordance  with  the  decision  of  the  supreme  court  on  a 
former  appeal.    McCue  v.  Hope 390 

48.  Hail  Insurance — Inconftpetent  Evidence  of  Amount  of  Loss.  In 
an  action  for  loss  under  a  hail  insurance  contract  the  admis- 
sion of  evidence  of  amounts  paid  by  the  insurance  company 
to  other  persons  in  settlement  of  losses  to  wheat  crops  occa- 
sioned by  the  same  hailstorm  was  error.  Williams  v.  In- 
surance  Co 74 

49.  Harmless  Error  —  Admission  of  Evidence.  The  admission  of 
evidence  offered  by  defendant  upon  an  issue  not  raised  by 
the  answer,  was  not  ground  of  reversal  where  plaintiff  suffered 
no  actual  prejudice,  not  being  deprived  of  a  full  opportunity 

to  meet  the  defendant's  claims.    McCue  v,  Hope 390 
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50.  Harmless   Error  —  Amendment  of   Pleading  —  False   Arrest. 

Where  a  petition  in  an  action  for  damages  for  false  arrest 
alleged  that  by  reason  thereof  plaintiff's  business  declined 
and  was  damaged  in  the  sum  of  $1,000,  it  was  not  reversible 
error  to  require  him  to  allege  specifically  and  in  detail  how  he 
was  damaged.     Smith  v.  Hem 373 

51.  Harmless  Error — Exclusion  of  Evidence.  In  an  action  on  a 
bond  to  quiet  title,  exclusion  of  evidence  of  the  value  of  land 
deeded  dn  consideration  of  a  bond,  was  not  reversible  error. 
Snodgrass  v.  Snodgrass  281 

52.  Harmless  Error --:  Treating  Bond  to  Quiet  Title  as  Having 
Been  Reformed.  In  a  suit  on  bond  to  quiet  title  where  no  re- 
formation of  the  bond  was  sought  or  ordered,  defendants  were 
not  harmed  because  the  trial  court  treated  the  bond  as  re- 
formed, so  that  the  description  of  land  would  correspond  to 

the  defendant's  quitclaim  deed.    Snodgrass  v,  Snodgrass 281 

53.  Hypothetical  Question — No  Objection  in  Trial  Court.  A  party 
may  not  complain  of  a  ruling  on  an  objection  to  a  hypothetical 
question  as  to  the  value  of  legal  services,  which  was  not  made 
when  the  evidence  was  offered.    Epp  v,  Hinton 435 

54.  Injunction  —  Restraining  Enforcement  of  Mandate  of  Su- 
preme Court.  A  defeated  appellant  applied  to  the  district 
court  in  vain  for  an  injunction  to  restrain  the  enforcement 
of  the  mandate  of  the  supreme  court.  Upon  appeal  his  appli- 
cation is  found  to  be  without  semblance  of  merit  and  it  is  dis- 
missed.    Forbes  v.  Madden  46 

55.  If  there  had  been  any  merit  in  the  application  the 

district  court  was  without  power  to  enjoin  or  restrain  judg- 
ments and  orders  of  the  supreme  court.    Id 46 

56.  Injuries — Railroad  Crossing — Findings — Instructions.  Where 
a  jury  has  been  properly  instructed  concerning  negligence  and 
reasonable  and  ordinary  care  and  diligence,  the  answers  to 
special  questions  which  depend  for  their  interpretation  on  the 
definition  of  those  terms,  state  facts  and  not  conclusions  of 
law.    Burzio  v.  Railway  Co 287 

57.  Island  Lands  —  Findings  —  New  Trial  Granted  —  No  Error. 
Where  numerous  findings  were  made  by  a  jury,  and  upon  the 
whole  record  it  appears  that  a  new  trial  was  ordered  because 
the  trial  judge  disagreed  with  the  jury  on  the  facts,  the  order 
granting  a  new  trial  is  not  reviewable.    Warner  v.  Snook. . . .  814 

58.  Although  the  trial  court  did  not  set  aside  the  findings 

of  the  jury,  yet  unless  it  appears  from  the  record  that  the 
court  approved  such  findings,  this  court  on  appeal  from  an 
order  granting  a  new  trial  will  not  order  judgment  on  such 
findings.     Id 814 

59.  Joint  Defendants — Separate  Defenses — Presentation  in  Trial 
Court.  In  a  suit  against  several  defendants  on  a  contract  of 
employment  one  defendant  having  a  different  defense  from  the 
others  should  present  it  by  request  for  special  instruction,  or 
by  demurrer  to  the  evidence,  or  in  some  way  call  the  court's 
attention  thereto.    Drysdale  v,  Wetz 422 

60.  Judgment — ^Illegal  City  Court — Appeal — Jurisdiction  of  Dis- 
trict Court.  Where  a  statute  creating  a  city  court  was  uncon- 
stitutional, and  on  appeal  to  the  district  court  the  case  was 
tried  on  its  merits,  without  objection  by  either  party,  it  is  too 
late  after  judgment  to  question  the  jurisdiction  of  the  dis- 
trict court  on  the  ground  of  the  illegality  of  such  city  court 
Neal  V,  Kent 239 
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APPEAL  AND  ERROR— Continued: 

61.  Judgment  on  Creditor's  Bill — Only  Parties  Aflfected  Thereby. 

A  judgment  against  the  defendant  in  a  suit  in  the  nature  of  a 
creditor's  bill  will  not  inure  to  the  benefit  of  another  creditor 
of  defendant  who  is  neither  party  nor  privy  to  the  judgment. 
Kinkel  v.  Chase 275 

62.  Malicious  Prosecution — Conviction  in  Police  Court — Probable 
Cause  Shown.  The  third  count  in  the  petition  is  held  to  state 
no  cause  of  action  because  it  shows  that  the  prosecution  of 
plaintiff  resulted  in  his  conviction,  notwithstanding  his  appeal 
and  acquittal  in  the  districl  court,  the  conviction  in  the  police 
court-is  conclusive  of  probable  cause.    Smith  v,  Parman 787 

63.  Malicious  Prosecution — Statute  of  Limitations.  In  an  action 
for  malicious  prosecution  the  causes  of  action  set  forth  in  the 
first  and  second  counts  of  the  petition  held  barred  by  the 
statute  of  limitations.    Id 787 

64.  Mob  Violence — Death  Whik  Resisting  Arrests-Good  Faith  of 
Officers  Question  for  Jury.  In  an  action  for  damages  for  a 
death  while  deceased  was  resisting  arrest  by  a  marshal's  posse, 

•  the  question  of  the  good  faith  of  the  city  officers,  or  whether 
the  posse  constituted  a  mob  under  the  statute,  were  questions 
for  the  jury.    Harvey  v.  City  of  Bonner  Springs 9 

65.  Under  the  facts  stated  in  the  opinion  and  under  the 

evidence  a  verdict  for  the  plaintiff  against  the  city  for  $8,500 
will  not  be  disturbed.    Id 9 

66.  Moving  Pictures — Censorship — Petition  to  Court  for  Review 
— Defective  Allegations.  In  the  absence  of  allegations  or 
proof  that  the  board  of  review  acted  arbitrarily  or  dishonestly 
it  must  be  presumed  that  it  acted  in  good  faith,  and  that  its 
determination  was  an  honest  exercise  of  its  best  judgment. 
Photoplay  Corporation  v.  Board  of  Review 356 

67.  Moving  Pictures — Censorship— When  Decision  of  Board  of 
Review  is  Conclusive.  Where  the  state  board  of  review  of 
moving-picture  films  has  determined  that  certain  films  are 
immoral  and  not  proper  for  exhibition  its  determination  is  not 
open  to  review  by  the  courts  unless  its  action  is  fraudulent, 
arbitrary  or  in  excess  of  its  authority.    Id 356 

68.  The  redress  for  an  aggrieved  party  provided  for  in 

section  15  of  the  act  is  not  a  reexamination  of  the  picture  by 
the  court,  nor  the  exercise  of  an  administrative  and  non- 
prejudicial power,  but  is  such  redress  as  a  court  can  give.  Id,,  356 

69.  Negligence — Railroad  Crossing — Obstruction  to  View.  Lia- 
bility of  a  railroad  company  for  injuries  in  collision  between 
an  automobile  and  a  railroad  car  may  be  founded  on  negli- 
gence in  allowing  weeds,  grass  and  brush  to  grow  so  as  to 
obstruct  the  vision  of  those  approaching  the  railroad  cross- 
ing.   Burzio  V.  Railway  Co 287 

70.  Negligence — Street-car  Track — Buggy  Overturned — Death — 
Findings.  ,  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy  occasioned  by  a  street-car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other  nor  with  the  verdict  for  plaintiff.  Adams  Vi 
Electric  Railway  Co 214 

71.  Negligence — ^Trial — No  Prejudicial  Error  in  Record.  The 
record,  in  an  action  to  "recover  damages  for  personal  injuries 
sustained  through  the  negligent  maintenance  of  a  telephone 
wire  across  a  public  highway  examined,  and  no  prejudicial 
error  discerned  therein.     Walmsley  v.  Telephone  Association,  139 

58— Kan.— 1778 
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APPEAL  AND  ERROR— CoKtinued: 

72.  NegUgence— Verdict— Findings— Interpretaticm.  The  general 
verdict  must  stand  where  the  answers  to  special  questions, 
when  properly  interpreted  so  as  to  support  that  verdict,  are 
consistent  therewith  and  do  not  contradict  each  other.  Burzio 

V.  Railway  Co 287 

73.  New  Trial — Cumulative  Evidence— Insufficient  The  produc- 
tion of  cumulative  evidence  in  support  of  a  motion  for  a  new 
trial  is  addressed  to  the  sound  discretion  of  the  trial  court, 
and  does  not  require  the  granting  of  a  new  trial  as  a  strict 
nqatter  of  right    Biemacki  v.  Ratzlaff 673 

74.  New  Trial — Properly  Granted.  The  proceedings  considered, 
and  held,  the  court  did  not  abuse  its  discretion  in  granting  a 
new  trial.    Deck&r  v.  Bailey 638 

76.  Note  and  Mortgage— Date  when  Due  Changed — Evidence — 
Findings.  The  transcript  has  been  examined  and  found  to 
contain  evidence  to  afford  firm  support  for  the  findings  and 
conclusions  of  the  trial  court.    Wilhite  v.  Mason 461 

76.  Note  and  Mortgage — Foreclosure— Defense  of  Payment  In 
an  action  to  foreclose  a  mortgage  where  the  defense  was  pay- 
ment, the  evidence  abstracted  was  sufficient  to  sustain  the 
judgment  for  defendant    Kurt  v.  Shupe 426 

77.  Note — Relationship  of  Parties — Presumption  of  Fraud.  FaU- 
ure  of  consideration  and  fraudulent  purpose  in  the  giving  of 
a  note  and  chattel  mortgage,  will  not  be  presumed  because  of 
the  relationship  of  the  parties.    Grisier  v.  Bank 7 

78.  Pleadings — Demurrer.  Parts  of  an  answer  to  a  petition  in  an 
action  in  replevin  examined  and  no  prejudice  disclosed  in 
overruling  a  demurrer  thereto.    Implement  Co.  v,  Willhite...     66 

79.  Quo  Warranto— Issues  Settled  by  Stipulation — Appeal  Dis- 
missed. An  appeal  may  be  dismissed  when  it  appears  that 
all  the  orders  from  which  the  appeal  is  taken  were  made 
under  a  stipulation  signed  by  the  party  appealing.    The  State 

V.  Gob  Co 712 

80.  An  appeal  may  be  dismissed  when  this  court  cannot 

make  any  order  that  will  affect  the  rights  of  the  parties  there- 
to.   Id 712 

81.  Quo  Warranto— Natural  Gas  Companies — Action  Dismissed — 
Appeal  Too  Late.  When  an  action  is  dismissed  as  to  cer- 
tain defendants,  all  orders  which  were  made  prior  to  the 
order  of  dismissal,  and  of  which  complaint  is  made  by  those 
defendants,  must  be  appealed  from  within  six  months  after 
the  order  of  dismissal  is  made.     Id 712 

82.  Ratification — Conflicting  Evidence — Findings  and  Conclusions. 
A  conflict  in  the  evidence  upon  an  issue  must  be  settled  by  the 
triers  of  the  facts,  and  not  on  appeal.    Willhite  v.  Mason 461 

83.  Rejected  Evidence — Nonprejudicial.  Rejected  evidence  held 
not  to  have  been  of  sufficient  importance  to  warrant  a  re- 
versal, assuming  that  it  should  have  been  admitted.     Stahl 

V.  Stevenson 447 

84.  Report  of  Referee — ^Motion — AppeaL  The  defendant  having 
filed  a  motion  within  three  days  after  the  decision  of  the 
referee,  which  motion  was  overruled  less  than  six  months  be- 
fore the  appeal  was  taken  is  entitled  to  a  review  of  the  rul- 
ings mentioned  in  that  motion.    Contracting  Co,  v.  Railways 

Co 799 

86.  Report  of  Referee  —  New  Trial  Denied  —  No  Appeal  —  Judg- 
ment.    Where  judgment  was  rendered  upon  the  findings  of 
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APPEAL  AND  ERROR— Continued  : 

fact  and  conclusions  of  law  in  a  referee's  report,  and  grounds 
for  a  new  trial  were  not  presented  in  time,  and  no  appeal 
.     taken  from  an  order  denying  a  new  trial  the  judgment  will 
be  affirmed.     Bank  v.  Bank 412 

86.  Review — Judgment — Evidence.  Where  there  is  some  evidence 
to  sustain  a  judgment  against  all  defendants  in  an  action  on 
a  contract  of  employment  alleged  to  have  been  made  with  all 

of  them,  the  judgment  should  be  affirmed.    Drysdale  v,  Wetz,  422 

87.  Reward — ^Apprehending  Criminal  —  Trial  —  Evidence.  There 
was  no  material  inconsistency  in  the  findings  of  the  jury. 
Smith  V.  Fenner 830 

88.  The  evidence  was  held  sufficient  to  support  the  find- 
ing, verdict  and  judgment  that  plaintiff  had  earned  the  re- 
ward offered  by  defendant.    Id .^. 830 

89.  Sale  of  Jack  —  Breach  of  Warranty  —  No  Error  in  Record. 
Errors  assigned  on  instructions,  incompetency  of  evidence, 
and  its  insi2ficiency  to  sustain  a  verdict,  examined  and  not 
sustained.     Eagan  v.  Murray 193 

90.  Sale  of  Mechanical  Milker — Damages — Findings.  In  an  ac- 
tion for  the  purchase  price  of  a  milk  separator,  and  mechan- 
ical milker,  the  findings  of  damages  in  favor  of  defendant 
from  defects  in  the  articles  were  not  inconsistent  nor  unsup- 
ported by  evidence.    Creami  Separator  Co.  v,  Abbott 265 

91.  Statute  of  Frauds — Oral  Promise  to  Devise  Land.  In  an  ac- 
tion by  a  granddaughter  of  the  insured  against  beneficiaries 
under  the  will  to  recover  one  third  of  estate  under  insured's 
promise  to  devise,  rejection  of  evidence,  even  if  admissible,  did 
not  warrant  a  reversal.    Stahl  v.  Stevenson 844 

92.  Striking  Allegations  of  Petition.  In  an  action  for  fraud  the 
overruling  of  a  motion  to  strike  alleged  redundent  or  irrel- 
evant matter  from  the  petition  held  not  prejudicial  wh6re 
recovery  was  had  upon  a  single  item  and  on  the  basis  of  its 
agreed  amount.    Mullarky  v.  Manker 92 

93.  Sufficiency  of  Evidence — Granting  of  New  TriaL  In  an  action 
against  a  city  for  personal  injuries  the  question  of.  the  suf- 
ficiency of  the  evidence,  while  not  presented  by  a  motion  for  a 
new  trial,  held  to  be  involved  in  the  court's  grant  of  a  new 
trial  because  of  special  findings.  Weaver  v.  City  of  Cherry- 
vale  475 

94.  Surface  Water — Drainage — Findings.  Where  there  is  room 
for  difference  of  opinion  in  the  determination  of  an  ultimate 
and  controlling  fact,  the  opinion  and  judgment  of  the  trial 
court  thereon  is  conclusive  on  appeal.    Evans  v.  Diehl 728 

95.  Trial -^  Instructions.  If  instructions,  when  considered  to- 
gether, do  not  appear  to  be  erroneous  a  judgment  based 
thereon  will  not  be  reversed.    Zuspann  v.  Roy 188 

APPEAL  BONDS— See  Bonds,  2-4,  12. 

APPROPRIATIONS: 

1.  Enactment  of  Statute  —  Appropriation  of  Money  by  ''Con- 
current Resolution."  Where  a  "house  concurrent  resolution" 
purporting  to  appropriate  public  money  passed  both  houses, 
was  approved  by  the  governor,  and  in  all  respects  received  the 
same  treatment  as  a  regularly  enacted  bill,  it  will  be  regarded 
as  a  valid  appropriation  statute.  The  State,  ex  reL,  v, 
Knapp    701 
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ARBITRATION: 

1.  Condemnation  Proceedings — Warrant  for  Damages — Owner- 
ship— Arbitration — Estoppel.  Where  a  grantor  to  whom  a 
county  warrant  for  road  damages  was  issued  voluntarily  sub-* 

,  mitted  to  the  county  commissioners  a  question  at  issue  he  is 
estopped  from  questioning  the  award  of  such  arbitrators  thus 
selected.     Lillard  v,  Johnson  County 822 

2.  Partiality  of  Arbitrator — Decision  Not  Binding.  An  arbitrator 
is  the  agent  of  both  parties  concerned,  and  where  he  miscon- 
ceives the  functions  of  his  agency  and  proceeds  on  the  theory 
that  he  is  the  special  agent  of  one  of  them,  his  decision  is  not 
binding,  however  honest  his  motives  may  have  been.  Con- 
tracting  Co.  v.  Railway  Co 799 

ARREST— See  False  Arrest,  1,  2. 

ASSAULT: 

1.  Assault — Conspiracy — Instructions.  An  instruction  is  not  to 
be  condemned  by  separating  from  its  context  language  in  one 
part  of  it  and  ignoring  the  instruction  as  a  whole.  Drysdale  v. 
Wetz 680 

2.  Objections  to  certain  instructions  examined  and  held 

to  be  without  merit,  the  abstract  making  no  reference  to  the 
other  instructions  given.    Id 680 

3.  Assault — Conspiracy^ — Order  of  Proof — Judicial  'Discretion. 
In  an  action  for  damages  resulting  from  a  conspiracy  to 
assault,  there  was  no  prejudicial  error  in  the  admission  of 
declarations  made  by  one  of  the  conspirators  before  proof  of 
the  conspiracy,  where  subsequent  evidence  sufficiently  estab- 
lished the  conspiracy  alleged.    Id.. 680 

4.  Detective  Agent — ^Assaulting  Suspected  Criminal — Extorting 
Confession.  Where  a  detective  agency  authorized  its  repre- 
sentative to  obtain  a  confession  from  a  suspect,  and  in  execut- 
ing that  authority  an  unlawful  assault  and  battery  is  com- 
mitted upon  the  suspect,  the  detective  agency  is  liable  for  the 
damages  resulting  from  the  unlawful  assault.  Mansfield  v. 
Detective  Agency    687 

6.  Malicious  Assault — Instructions — ^"Smart  Money" — Damages 
— Suflfering.  The  instructions  given,  none  being  requested  by 
the  defendant,  sufficiently  covered  the  issues  between  the 
parties  and  fairly  stated  the  law.    Tovmsend  v.  Seefeld 302 

6.  The  findings,  in  accordance  with  the  evidence  of  the 

plaintiff,  convicted  the  defendant  of  such  malicious  and  op- 
pressive conduct  as  justly  to  render  him  liable  to  the  imposi- 
tion of  smart  money.    Id 302 

7.  The  allowance  of  actual  damages  was  properly  based 

on  physical  and  mental  suffering  caused  by  the  defendant's 
conduct,  and  not  alone  on  nervous  shock.    Id 302 

8.  Malicious  Assault — Punitive  Damages — Financial  Condition 
of  Defendant.  It  was  proper  to  inquire  into  the  financial 
condition  of  the  defendant  to  the  end  that  the  finding  as  to 
punitive  damages  might  be  intelligently  made.    Id 302 

9.  Measure  of  Damages — Mental  Suffering.  Where  a  constable 
making  a  forcible  and  malicious  levy  inflicted  no  wound  or 
bruise  upon  plaintiff,  but  his  conduct  resulted  in  a  miscar- 
riage accompanied  with  severe  pain,  such  result  could  not  be 
classed  as  mental  as  distinguished  from  physical  suffering. 

Id.    , 302 
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ASSAULT— Continued  : 

10.  Tortious  Act  of  Servant — Liability  of  Principal.    A  master  is 
responsible  for  the  tortious  acts  of  his  servant  where  such 

,  acts  are  incidental  to,  and  done  in  furtherance  of  the  business 

of  the  master,  even  if  such  acts  are  done  willfully  or  in  excess 
of  the  authority  conferred.    Mansfield  v.  Detective  Agency, . .  687 

ASSIGNMENTS: 

1.  Compensation  Act — Assignment  of  Judgment.  The  question 
whether  an  injured  workman  may  assign  a  judgment  under 
the  workmen's  compensation  act  to  a  trustee  for  the  benefit  of 
his  children  considered,  but  not  determined.  Monaon  v,  Bat- 
teUe    208 

2.  Compensation  Act — ^Judgment — Death  of  Employee — Revivor. 
A  lump-sum  judgment  in  favor  of  a  workman  under  the 
workmen's  compensation  act,  although  the  statute  forbids  its 
assignment,  does  not  abate  by  his  death,  but  may  be  revived 

in  the  name  of  the  administrator.    Id 208 

3.  School  Warrants — Assignment — Rights  of  Assignee.  By  the 
assignment  of  a  school  warrant  the  assignee  becomes  the 
owner  of  whatever  claim  the  original  holder  had  against  the 
district  for  indebtedness  evidenced  by  the  warrant.  Bank  v. 
School  District 98 

ASSUMPTION    OF    RISK— See    Federal    Employer's    Liability 
Act,  1. 

ATTACHMENT  AND  GARNISHMENT: 

1.  Attachment — Bill  of  Sale — Not  Fraudulent.  Where  a  debtor 
while  solvent  gave  her  note  to  attorneys  to  defend  her  sons 
in  criminal  actions  pending  against  them,  and  gave  a  bill  of 
sale  of  personal  property  to  a  third  party  to  procure  additional 
security  for  the  payment  of  such  fees,  the  bill  of  sale  was  not 
fraudulent  as  to  creditors.    Bank  v.  Greene 202 

2.  Attachment — Bill  of  Sale — Security  for  Future  Advances — 
Not  Fraudulent.  When  a  bill  of  sale  was  given  to  secure  a 
debt  and  for  indefinite  future  outlays  of  money  for  the  sup- 
port of  the  debtor  until  her  finances  mended,  the  inclusion  of 
future  advances  did  not,  of  necessity,  render  the  bill  of  sale 
fraudulent.     Id,    202 

3.  Attachment—Bill  of  Sale — To  Secure  Attorney's  Fees — Good 
Faith.  Where  attorneys  are  employed  to  represent  accused 
persons  in  specified  criminal  actions  then  pending  they  can 
take  and  hold  security  for  their  fees  given  in  good  faith  and 
not  as  a  ruse  to  hinder,  delay  or  defraud  creditors.    Id 202 

4.  Attachment — Land — Defective  Sheriflf's  Return — Return  Not 
Void.  Where  a  sheriff  in  his  return  on  an  order  of  attachment 
described  the  land  seized  as  "the  northeast  and  northwest 
quarters  of  section  22  in  township  7,  range  38"  the  return 
was  not  void  for  indefiniteness  or  uncertainty.    Hodgen  v.  Roy,  197 

5.  Attachment — Mortgage  Foreclosure — Concurrent  Remedies.  A 
plaintiff  in  an  action  to  foreclose  a  mortgage  given  to  secure 
payment  of  an  indebtedness  may  secure  the  issuance  of  an 
order  of  attachment  and  the  levy  of  the  same  upon  property 
other  than  that  included  in  the  mortgage.     Id 197 

6.  The  mere  fact  that  plaihtiff  asks  for  a  foreclosure  of 

his  mortgage  does  not  preclude  the  use  of  other  concurrent 
and  consistent  remedies.     Id 197 

7.  Attachment — Mortgage  Foreclosure  —  Excessive  Levy  —  At- 
tachment Not  Void.    Where  there  is  an  excessive  levy  under 
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ATTACHMENT  AND  GARNISHMENT— Continued: 

an  order  of  attachment  and  the  seizure  and  holding  of  more 
property  than  is  necessary  to  meet  a  probable  judgment  the 
mere  fact  than  an  excessive  amount  of  property  is  seized  and 

held  does  not  necessarily  invalidate  the  attachment.    Id 197 

8.  Oil  and  Gas  Company  Lease  —  Forfeiture  —  Garnishment  of 
Assets — Rights  of  Creditors.  Where  an  oil  and  gas  company 
began  drilling  a  well  on  leased  premises  and  then  abandoned 
the  lease,  leaving  their  drilling  outfit  on  the  leased  premises, 
such  drilling  outfit  became  subject  to  garnishment  in  the 
hands  of  the  lessor  by  the  company's  creditors.  Hardware 
Co.  V.  OU  &  Gas  Co 144 

ATTORNEY  AND  CLIENT: 

1.  Attorney's  Lien  —  Application  for  Allowance  —  Affidavits  — 
Cross-examination  of  Affiants.  An  application  for  the  distri- 
bution of  a  fund  against  which  several  attorneys'  liens  are 
claimed  is  a  motion,  and  the  code  permits  the  use  of  affidavits 

at  the  hearing  thereof.    Rica/rdo  v.  Coal  &  Coke  Co 170 

2.  An  attorney  whose  claim  of  lien  is  denied  because  the 

court  is  convinced  that  he  has  performed  no  services  entitling 
him  thereto  has  no  standing  to  complain  of  the  refusal  to  allow- 
him  to  cross-examine  the  makers  of  affidavits  used  in  behalf 

of  other  claimants.    Id 170 

3.  Attorney's  Lien — Elements  of  Value  of  Legal  Services.  Among 
the  elements  entering  into  the  value  of  legal  services  are  the 
character  and  importance  of  the  litigration,  the  labor  involved, 
the  expenses  incurred,  the  results  obtained  and,  where  such  is 
the  agreement,  the  success  achieved.    Epp  v.  Hinton 436 

4.  Attorney's  Lien — Enforcement — No  Pleadings — No  Jury.  An 
application  to  enforce  a  lien  of  attorneys  upon  the  proceeds  of 
a  judgment  obtained  by  their  services  may  be  made  in  the 
case  wherein  the  judgment  was  rendered,  without  formal 
plefidings,  as  is  provided  in  section  486  of  the  General  Stat- 
utes of  1916.    Id 436 

6.  Being  a  special  statutory  proceeding  of  an  equitable 

nature  neither  party  is  entitled  to  a  trial  by  jury  as  a  matter 

of  right     Id 436 

6^  Attorney's  Lien — Value  of  Services — Expert  Evidence — ^Per- 
sonal Knowledge  of  Court.  In  determining  the  value  of  legal 
services  performed  by  an  attorney  the  court  itself  is  an  ex- 
pert as  to  the  value  of  such  services  when  performed  in  his 
court  and  in  addition  to  other  evidence  may  apply  his  own 
knowledge  and  professional  experience  in  determining  their 
value.     Id 436 

7.  Attorney's  Lien — Value  of  Services — Hypothetical  Questimis. 
A  party  may  not  complain  of  a  ruling  on  an  objection  to  a  hy- 
pothetical question  as  to  the  value  of  legal  services,  which 
was  not  made  when  the  evidence  was  offered.    Id 436 

ATTORNEY'S    LIEN— See  Attorney  and  Client,  3-7. 

AUTOMOBILES: 

1.  Auto  Crossing  Railroad — Obstruction  to  View — ^Duty  of  Driver 
—Contributory  Negligence.  Where  an  auto  driver  is  about  to 
cross  a  railroad  track  at  a  place  where  his  view  is  obstructed, 
it  is  his  duty,  before  driving  upon  the  track,  to  stop,  look  and 
listen,  or  otherwise  assure  himself  of  the  fact  that  he  can 
cross  in  safety.    Williama  v.  Electric  Railroad  Co 268 

2.  An  auto  driver  who  attempted  to  cross  a  railway  track 

where  his  view  was  obstructed,  without  stopping  and  ascer- 
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AUTOMOBILES — Continued  : 

taining  whether  he  could  cross  in  safety,  was  guilty  of  con- 
tributory negligence,  barring  recovery  for  damages  from  a 

collision.     Id 268 

8.  Auto  Crossing  Railroad— Trolley  Car  Violating  Speed  Ordi- 
nance— Negligence.  To  subject  the  owner  of  a  trolley  car  to 
liability  for  the  violation  of  a  city  speed  ordinance  in  a  dam- 
age suit  by  a  private  litigant,  it  must  appear  that  the  dis- 
obedience of  the  ordinance  caused  or  aggravated  the  damages. 
Id.  268 

4.  Automobile — Collision — Verdict — Judgment.  In  an  action  for 
damages  arising  from  a  collision  of  automobiles,  a  verdict 
and  judgment  supported  by  substantial,  though  conflicting, 
evidence  will  not  be  disturbed.    BiemacH  v.  Ratzlaff 673 

6.  Evidence  examined  and  held  sufficient  to  support  a 

verdict  and  judgment  for  damages  arising  from  a  collision 
of  automobiles  on  the  public  highway.    Id 573 

6.  Automobile  —  Collision  with  Street  Car  —  Proximate  Cause. 
Where  the  proximate  cause  of  a  collision  between  a  street  car 
and  an  automobile  was  the  unlawful  speed  at  which  the  auto- 
mobile was  being  driven,  the  plaintiff,  who  was  an  occupant^ 
but  not  the  driver,  of  the  automobile,  was  gjiilty  of  contribu- 
tory negligence.    FatV  v.  Traction  Co 611 

7.  Automobile — Owned  in  Partnership— Injury  to  Third  Party — 
Liability  of  Partners.  Where  a  father  and  son  owned  an  auto- 
mobile in  partnership,  and  the  son  while  driving  the  cav  and 
engaged  in  his  .own  separate  business  injured  a  third  party, 
the  father,  who  was  not  present,  was  not  liable  for  the  in- 
juries.   Knight  v.  Cossitt 764 

8.  AutomoMle — Personal  Injuries — No  Error  in  Record.  Various 
assignments  of  error  relating  to  evidence,  instructions,  spe- 
cial findings,  and  the  general  verdict,  considered  and  held, 
none  of  them  is  sufficient  to  warrant  a  reversal.  CuMck  v. 
Miller 663 

9.  Automobile  Races — Injury  to  Boy — Contributory  Negligence. 
Whether  a  boy  ten  years  old,  of  average  intelligence,  while 
attending  automobile  races,  and  who  occupies  a  dangerous 
place  after  repeated  warnings  of  danger,  is  gruilty  of  such 
contributory  negligence  as  will  bar  his  recovery  for  injuries 
received  is  a  question  for  the  jury.    Scott  v.  Fair  Asaodatixmy  663 

10.  Automobile — Running  Down  Pedestrian — Contributory  Negli- 
gence. A  pedestrian  arriving  at  a  street  intersection  which  he 
desires  and  attempts  to  cross  is  not  necessarily  guilty  of  con- 
tributory negligence  because  he  does  not  look  behind  him  for 
approaching  automobiles.    Cusick  v.  Miller 663 

B. 
BAILMENTS: 

1.  Sale  by  Bailee — ^Damages.  Although  the  owner  of  goods  in 
the  hands  of  a  bailee  denies  ownership,  if  the  holder  wrong- 
fully sells  them  the  measure  of  his  liability  for  conversion  is 
their  value  at  the  time  of  sale,  although  a  demand  for  them  is 
not  made  until  later.    Tire  Co.  v.  Kirk 418 

BANKRUPTCY: 

1.  Bankruptcy — Discharge  as  Affecting  Chattel-mortgaged  Prop- 
erty. A  discharge  in  bankruptcy  releases  a  bankrupt  from  all 
his  debts  which  are  provable  in  bankruptcy  except  such  as  are 
exempted  by  the  bankruptcy  act.    Bank  v.  Hoffman 466 
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BANKRUPTCY— Continued  : 

2.  Where  a  debt  secured  by  chattel  mortgage  was  pre- 
sented and  allowed  against  the  bankrupt's  estate,  and  the 
niortgaged  property  not  exempt  sold  to  satisfy  the  debt,  the 
discharge  of  the  bankrupt  released  all  the  unsold  mortgag^ 
property  which  was  exempt  from  the  lien  of  the  chattel  mort- 
gage.    Id / 465 

3.  Discharge  as  Aflfecting  Co-debtor.  A  discharge  in  bankruptcy 
does  not  release  a  co-debtor  with,  or  surety  for,  the  bankrupt 
from  liability  on  a  debt,  unless  that  debt  has  been  paid.    Id., .  465 

BANKS  AND  BANKING. 

1.  Banking — ^Dishonored  Sight  Draft — Relation  of  Bank  and  De- 
positor— Parol  Evidence.  Parol  evidence  is  competent  in  an 
action  by  a  bank  against  the  depositor  for  the  amount  of  a 
dishonored  sight  draft  to  show  the  relationship  of  the  parties 
and  the  nature  and  conditions  of  the  deposit.  Bank  v. 
Schaefer 868 

2.  Banking — Liability  of  Depositor  of  Dishonored  Sight  Draft. 

Where  a  depositor  is  given  credit  by  a  bank  for  the  amount 
of  a  sight  draft  deposited  for  collection  and  such  draft  is 
dishonored  the  depositor  is  liable  to  the  bank  for  the  amount 
of  such  dishonored  draft.     Id 868 

3.  Bank  as  Loan  Agent  —  Taking  Worthless  Securities  —  Fraud. 
The  record  justified  the  conclusion  that  the  defendant  bank 
acted  as  the  agent  of  the  plaintiff  in  loaning  the  moi^ey  sued 
for  herein.    Allen  v.  Bank 592 

4.  The  petition  set  forth  conduct  clearly  fraudulent  with- 
out using  that  particular  adjective.    Held,  that  it  was  proper 

to  instruct  on  the  fraud  thus  alleged.    Id 592 

5.  The  evidence  tended  to  show  that  the  bank  profited 

by  the  transaction.     Id .• 592 

6.  Taxation-^Banks  and  Loan  Companies — Assessments — Shares 
of  Stock  —  Improper  Deductions.  In  assessing  for  taxation 
shares  of  stock  no  deduction  may  be  made  for  real  estate  in 
other  states  owned  by  banks  or  by  loan  and  investment  com- 
panies.   Bank  v,  Geary  County 334 

7.  No  deduction  for  the  assessed  value  of  shares  of  stock 

of  banks  can  be  made  on  account  of  real  estate  acquired  in  the 
ordinary  transaction  of  business  which  is  retained  beyond 
the  periods  limited  by  the  state  and  federal  laws  for  holding 
such  real  estate.    Id 334 

8.  Taxation — Banks  and  Loan  Companies — Assessments — Shares 
of  Stock — Proper  Deductions.  The  assessed  value  of  real  es- 
tate generally,  and  not  merely  the  banking  house  or  office  build- 
ing, and  real  estate  representing  an  investment  of  original 
capital  stock,  may  be  deducted  from  the  value  of  shares  of 
stock,  for  the  purposes  of  taxation.    Id 334 

9.  In  the  case  of  state  banks,  the  deduction  on  account  of 

real  estate  necessary  for  the  convenient  transaction  of  busi- 
ness, including  furniture  and  fixtures,  may  not  exceed  the 
value  of  real  estate  which  the  bank  has  capacity  to  hold  for 
that  purpose.    Id 334 

10.  '■ —  The  limitation  stated  above  does  not  apply  to  national 

banks  or  loan  or  investment  companies.    Id 334 

11.  Taxation  —  Banks  and  Loan  Companies  —  No  Deductions  for 
Real  Estate  in  Other  States — Constitutional  Law.  The  pro- 
hibition upon  deducting  from  the  value  of  shares  of  stock  of 
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BANKS  AND  BANKING— Continued  : 

state  banks  and  loan  or  investment  companies  the  value  of 
real  estate  situated  in  a  foreign^  state  does  not  infringe  the 
14th  amendment  to  the  constitution  of  the  United  States.    Id, .  834 

12.  The  prohibition  does  not  result  in  double  taxation  by 

this  state.     Id 334 

13.  Taxation — Banks  and  Loan  Companies — Reasonable  Classifi- 
cation. The  classification  of  loan  and  investment  companies 
with  state  and  national  banks  for  purposes  of  taxation  is  a 
reasonable  classification,  which  does  not  infringe  the  consti- 
tutional requirement  that  taxes  shall  be  assessed  and  levied 

at  a  uniform  and  equal  rate.    Id 334 

14.  Taxation — Banks  and  Loan  Companies — Shares  of  Stock — As- 
sessable at  Full  Value.  Shares  of  stock  in  banks,  loan  ai^d  in- 
vestment companies  are  to  be  assessed  at  their  true  value, 
which  may  or  may  not  coincide  with  their  bookkeeping  value. 

Id    334 

15.  Taxation -^  Banks  and  Loan  Companies  —  Statute.  The  tax 
contemplated  by  section  11236  of  the  General  Statutes  of 
1915,  relating  to  taxation  of  national  banks,  state  banks,  and 
loan  and  investment  companies,  is  a  tax  on  shares  of  stock  in 
the  hands  of  stockholders,  and  not  a  tax  on  capital  stock  or 
assets,  the  property  of  the  corporation.    Id 334 

16.  Taxation — Banks  and  Loan  Companies — Value  of  Shares  of 
Stock — Properly  Determined.  Conduct  of  the  state  tax  com- 
mission in  arriving  at  the  true  value  of  shares  of  stock,  not 
fraudulent  or  so  arbitrary  or  capricious  as  to  amount  to  fraud, 

is  not  subject  to  review  by  the  courts.    Id 334 

BASTARDY-— See  Illegitimate  Children,  1-2. 

BENEFIT  INSURANCE— See  Insurance,  3-9. 

BILL  OF  SALE— See  Fraud,  4-6. 

BOARD  OF  EDUCATION: 

1.  Mandamus — ^To  Compel  Employment  of  Teacher — Writ  De- 
nied. A  writ  of  mandamus  will  not  issue  to  compel  the  board 
of  education  of  a  city  of  the  second  class  to  employ  an  addi- 
tional teacher  in  any  particular  school  in  the  city.  Miles  v. 
Board  of  Education 137 

BONDS: 

1.  Administrator — Order  of  Probate  Court — Appeal  by  Admin- 
istrator— Appeal  Bond  Required.  An  administrator  who  ap- 
peals to  the  district  court  from  an  order  of  the  probate  court, 
which  charges  him  with  interest  on  certain  funds  deducts  the 
interest  charges  from  an  allowance  of  compensation  pre- 
viously made,  and  directs  distribution  of  the  estate,  is  re- 
quired to  give  an  appeal  bond.    Elliott  v.  Baird 317 

2.  Appeal  Bonds — Misdemeanor  Cases — No  Bail  Bond — Constitu- 
tional Law.  The  statutory  appeal  bond  required  of  a  defend- 
ant convicted  of  a  misdemeanor  is  not  a  bail  bond  and  does  not 
violate  the  bill  of  rights  which  provides  that  "excessive  bail 
shall  not  be  required."    The  State  v.  Coletti 523 

3.  Appeals — Appeal  Bonds  for  Protection  of  State.  The  statute 
providing  that  the  bond  to  stay  judgment  of  conviction  in 
misdemeanor  cases  shall  be  approved  by  the  judge  is  for  the 
protection  of  the  state  alone  and  not  for  the  benefit  of  the 
defendant  or  his  surety.    Id. 523 
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BONDS— Continued  : 

4.  Appeals — Power  of  Legislature  to  Impose  Terms.  It  is  within 
the  power  of  the  legislature  to  impose  additional  requirements 
upon  the  exercise  of  the  right  to  appeal  to  the  supreme  court 
from  a  criminal  conviction,  notwithstanding  the  provisions  of 
the  statute  which  gives  an  appeal  "as  a  matter  of  right."    Id.,  523 

6.  "Bond  to  Quiet  Title"— Demurrer  to  Evidence — Sustained.    In 

an  action  upon  a  bond  given  by  defendant  to  plaintiff  "to  quiet 

-  title"  to  certain  described  lands  the  evidence  supported  the 

findings  that  the  conditions  of  the  bond  had  been  performed  by 

defendant.    Snodgraas  v,  Snodgraas 281 

6.  "Bond  to  Quiet  Title"— Evidence  of  Value  of  Certain  Land- 
Properly  Rejected.  As  the  testimony  showed  that  the  plaintiff 
is  not  entitled  to  the  forty-six  acres  between  the  two  roads,  it 
was  not  error  to  reject  evidence  of  its  value  or  evidence  of  the 
value  of  the  land  deeded  in  consideration  of  the  bond  sued  on. 

Id.  281 

7.  "Bond  to  Quiet  Title"— Misdescription  of  Land— Reformation. 
Where  there  was  a  mistake  in  the  description  of  land  as  given 
in  a  "bond  to  quiet  title"  and  no  reformation  was  asked,  it 
was  not  prejudicial  error  for  the  trial  court  to  treat  the  bond 

as  reformed  to  correspond  with  the  facts  proven.    Id 281 

8.  "Bond  to  Quiet  Title"— Tender  of  Quitclaim  Deed— Sufficient 
Performance.  In  an  action  upon  a  bond  given  "to  quiet  title" 
to  certain  described  lands,  a  tender  of  a  quitclaim  deed  which 
quieted  the  title  in  plaintiff  to  all  the  land  he  could  rightly 
claim  was  a  sufficient  performance  of  the  conditions  of  tiie 
bond.  Id.  281 

9.  Condemnation  Proceedings  —  Award  of  Damages  —  Appeal 
Bond.  Where  landowners  attempted  to  appeal  from  the  award 
of  damages  in  condemnation  proceedings  and  the  appeal  bond, 
though  insufficient,  was  not  void,  it  was  error  for  the  court 
to  refuse  the  tender  of  a  sufficient  bond  and  dismiss  the  ap- 
peal.    Wood  V.  School  District 78 

10.  Indemnity  Bond — Bank  Cashier  —  Fraud  —  Loss  —  Bond  Con- 
str^ed.  In  an  action  on  a  surety  bond  indemnifying  a  bank 
agrainst  loss  occasioned  by  fraud  or  dishonesty  of  its  cashier 
"amounting  to  embezzlement  or  larceny"  the  plaintiff  may  re- 
cover without  technical  proof  of  fraudulent  acts  as  required 
in  criminal  prosecutions  for  embezzlement  or  larceny.    Bank 

V.  Colton  366 

11.  Indemnity  Bond— "Notice  of  Loss"  Not  Given— Waiver.  The 
failure  of  the  plaintiff  to  give  "immediate  notice"  of  the  loss 
as  provided  in  the  bond  was  waived  by  the  conduct  of  the 
surety  company  in  placing  its  denial  of  liability  upon  other 
distinct  grounds.     Id. 365 

12.  Mandamus — Approval  of  Appeal  Bond — ^Writ  Deeded.  The  su- 
preme court  cannot  require  a  probate  judge  to  approve  an  ap- 
peal bond  which  does  not  satisfy  the  probate  judge  as  to  its 
sufficiency,  when  the  judge's  good  faith  is  not  challenged. 
lAnderholm  v.  Walker 684 

13.  Public  Building  —  Indemnity  Bond  —  Statute  of  Limitations. 
The  terms  of  a  bond  given  in  connection  with  a  contract  for 
the  erection  of  a  public  building  considered,  and  held,  the  bond 
was  one  to  supersede  mechanics'  liens,  to  which  the  general 
statute  of  limitations  applies.    Iron  Works  Co.  v.  Surety  Co.. .  699 

14.  Sewer  Contract  —  Breach — Damages — Surety — Limitation  of 
Acticms.    In  an  action  by  a  city  against  a  surety  of  a  con- 
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BONDS— Continued  : 

tractor  to  recover  costs  and  expenses  incurred  and  paid  by 
reason  of  the  contractor's  misfeasance,  costs  which  accrued 
and  were  paid  by  the  city  within  five  years  before  the  action 
was  begun  were  not  barred  as  to  the  surety  company.  City 
of  Tapeka  v.  RUohie 384 

15.  Sewer  Contract — Fraud — Judgment — Action  against  Surety — 
Limitation  of  Actions.  While  the  statute  of  limitations  as  to 
the  contractor  had  run  on  the  overpayments  as  a  cause  of 
action,  an  action  on  the  judgment  was  not  barred  as  to  such 
contractor.    IcL 384 

16, When  the  overpayments  were  made,  the  cause  of  ac- 
tion to  recover  them  accrued  in  favor  of  the  city  against  the 
principal  and  surety  and  an  action  against  the  latter  on  its 
bond  by  reason  of  such  overpayments  became  barred  in  five 
years.   Id. 884 

17. Each  count  of  the  fifth  amended  petition   states  a 

cause  of  action  in  respect  to  all  items  contained  therein  which 
did  not  accrue  more  than  five  years  before  the  beginning  of 
this  action.     Id. ^ 884 

18.  Sewer  Contract — Indemnity  Bond — Judgment  against  Con- 
tractor— Surety's  Liability.  A  judgment  against  a  sewer  con- 
tractor for  overpayments  induced  by  fraudulent  measure- 
ments is  prima  fade  evidence  of  the  amount  of  the  surety 
company's  indebtedness  on  account  of  such  overpayments.  Id.,  384 

19.  Statute  Authorizing  Certain  School  Bonds  Repealed.  Section 
9081  of  the  General  Statutes  of  1915,  authorizing  certain 
school  bonds,  ha^  been  repealed  by  chapter  268  of  the  Laws  of 
1917.    Board  of  Education  v.  Clapp 862 

BOUNDARIES  AND  SURVEYS: 

1.  Boundary  of  City — City  Ordinance — Scope  of  Title.  That  por- 
tion of  a  city  ordinance  which  undertakes  to  exclude  territory 
from  the  corporate  limits  is  held  to  be  ineffective  because  the 
only  purpose  expressed  in  the  title  to  the  ordinance  is  "ex- 
tending the  limits  of  the  city."     The  State,  ex  rel,  v.  City 

of  Hutchinson   325 

2.  Boundary  of  City — ^Petition  in  Quo  Warranto  Construed.  A 
petition  in  quo  warranto  against  a  city  charging  it  with  un- 
lawfully refusing  to  exercise  jurisdiction  of  a  tract  of  land 
within  the  corporate  limits  is  construed  to  allege  that  such 
tract  had  not  been  excluded  from  the  city.    Id 325 

3.  Quo  Warranto— Proper  Proceeding  to  Determine  City  Bound- 
aries. The  state  may  maintain  quo  warranto  against  a  city 
for  the  purpose  of  determining  its  true  boundary,  where  its 
fault  consists  in  confining  its  territorial  jurisdiction  within 
too  narrow  limits  as  well  as  where  it  undertakes  to  extend 
them  too  far.    Id 325 

BRIDGES: 

1.  Heavy  Vehicles — Planking  Bridges — Statute  Includes  Horse- 
drawn  Wagons.  Section  8799  of  the  General  Statutes  of  1915, 
providing  that  drivers  of  certain  heavy  vehicles  on  a  public 
highway  shall  plank  all  bridges  and  culverts  before  driving 
across  them,  applies  to  and  includes  horse-drawn  wagons. 
White  V.  Kansas  City 496 

BROKERS— See  Agency  24,  25. 
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C. 

CANCELLATION  OF  INSTRUMENTS: 

1.  Improvident  Bargain — Equity  Jurisdiction.  Equity  will  not 
cancel  a  contract,  such  as  an  oil  and  gas  lease,  which  is  merely 
a  bad  or  improvident  bargain.    Alford  v.  Dennis 403 

CARRIERS — See  Common  Carriers. 

CENSORSHIP— See  Moving-picture  Films,  1-5. 

CHANGE  OF  BENEFICIARY— See  Insurance,  3,  4. 

CHANGE  OF  VENUE: 

1.  Disqualification  of  Judge — Calling  in  Judge  of  Another  Dis- 
trict Where  a  district  judge  is  disqualified  to  sit  in  a  case 
and  he  calls  in  the  judge  of  another  district,  who  after  trying 
some  of  the  issues  declines  to  act  further,  it  becomes  the  duty 
of  the  regular  judge  to  request  the  judge  of  some  other  dis- 
trict to  attend  and  serve  as  judge.    Berry  v,  Dewey 392 

CHATTEL  MORTGAGES— See  Mortgages,  4,  5,  7-11. 

CHIROPRACTORS: 

1.  Chiropractic  Examiners — ^Disposition  of  Fees.  Section  10  of 
chapter  291  of  the  Laws  of  1913  requires  the  fees  received  by 
the  state  board  of  chiropractic  examiners  to  be  deposited  with 
the  state  treasurer  in  his  official  capacity,  and  not  with  him  as 
an  agent  of  the  board.    Robb  v.  Knapp 898 

CITIES — See  Municipal  Corporations. 
dOAL  MINING— See  Mines  and  Minerals,  4,  5. 
COMMISSIONS— See  Agency,  1-3,  23-25. 
COMMON  CARRIERS: 

1.  Interstate  Bill  of  Lading — Acceptance  by  Consignee — Implied 
Contract  to  Pay  Freight.  Where  an  interstate  bill  of  lading 
authorizes  the  consignee  to  pay  the  freight  charges,  an  im- 
plied contract  by  the  consignee  to  pay  the  full  established 
freight  charges  arises  from  his  acceptance  of  the  delivery  of 
the  goods  under  the  bill.    Railway  Co.  v.  Wagner 817 

2.  In  such  case  where  the  consignee  pays  the  charges  de- 
manded, which  are  less  than  the  established  rate,  the  carrier 
may  maintain  an  action  against  him  for  the  unpaid  balance  of 
the  legal  charges.    Id '. 817 

3.  Interstate  Commerce — Classification  of  Commodities — Bind- 
ing on  Court.  In  an  action  to  recover  the  amount  of  under- 
charges for  freight  shipments,  computed  according  to  schedule 
in  force  governing  the  subject,  it  is  error  for  the  court  to  re- 
ceive and  consider  proof  that  the  commodities  shipped  were 
not  classified  in  the  schedule  according  to  correct  principles. 
Railway  Co.  v.  Yoxing 87o 

4.  Interstate  Commerce — Established  Rates — Binding  on  Ship- 
per and  Carrier,  A  schedule  of  freight  rates  duly  filed  and 
published  by  a  railroad  company,  and  not  disapproved  by  the 
interstate  commerce  commission,  has  the  force  of  a  statute, 
binding  alike  on  shipper  and  carrier.    Id 876 

5.  Schedule  of  Rates — Presumption  that  Schedule  was  Duly  Pub- 
lished. Where  it  is  admitted  that  a  schedule  of  rates  has  been 
duly  filed  with  and  approved  by  the  interstate  commerce  com- 
mission the  presumption,  in  the  absence  of  showing  to  the  con- 
trary, is  that  the  rates  were  duly  published.  Railway  Co.  v. 
Wagner    817 
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COMMON  CARRIERS — Continued: 

6.  Shipment  of  Cattle — Loss — Notice  to  Carrier.  The  contract 
of  shipment  required  notice  of  loss  or  injury  during  transpor- 
tation or  at  loading  or  unloading  places  on  the  carrier's  road. 
Held,  the  contract  was  concluded  with  delivery,  and  notice  of 
loss  occurring  after  delivery  was  not  necessary.  Ott  v.  Rail- 
way Co * 254 

7.  Shipping  Cattle  —  Delay  in  Transportation  —  Damages  —  In- 
structions. In  an  action  for  damages  for  delay  in  transporta- 
tion of  cattle,  where  the  carrier  knew  of  conditions  likely  to 
cause  delay,  and  the  carrier  accepted  the  cattle  for  shipment 
without  informing  the  shipper  of  such  conditions,  the  carrier 
was  liable  for  damages  from  the  delay  in  the  transportation. 

Id    254 

COMPROMISE  AND  SETTLEMENT: 

1.  Action  on  Tort — New  Action  on  Contract — Statute  of  Limi- 
tations. An  action  for  damages  resulting  from  negligence 
is  not  the  same  as  one  on  a  contract  of  settlement,  and  the 
pendency  of  an  action  founded  on  such  a  contract  does  not 
suspend  the  running  of  the  statute  of  limitations  against  an 
action  on  the  tort.    Thompson  v.  Railway  Co 668 

2.  Compensation  Act  —  Settlement  —  Written  Release  —  Inade- 
quate Compensation.  A  voluntary  settlement  and  release 
of  a  workman's  claim  against  his  employer  fdr  injuries  sus- 
tained in  the  service  of  the  latter,  in  the  absence  of  fraud  or 
mistake,  is  valid  and  binding.    Dotson  v.  Manufacturing  Co,,  248 

3.  A  voluntary  release^  and  satisfaction,  of  an  injured 

workman's  claim  under  the  workmen's  compensation  act  can- 
not be  set  aside  merely  because  of  the  gross  inadequacy  of  the 
amount  paid  by  the  employer.    Id 248 

4.  Factory  Act — Compromise  by  Widow — Rights  of  Infant  Child. 
A  cause  of  action  for  the  death  of  a  workman,  arising  under 
the  factory  act,  may  not  be  compromised  by  the  widow  to  the 
prejudice  of  an  infant  child  entitled  to  share  in  the  damages 
recoverable.    Jeffries  v.  Elevator  Co 811 

5.  Injuries  to  Minor  Son — Compromise  by  Father — ^Judgment  by 
Consent — Parent's  Authority.  Where  a  minor  has  sustained 
personal  injuries  which  his  father  and  the  wrongdoer  settled 
for  an  inadequate  sum,  such  minor  on  attaining  his  majority 
may  bring  an  action  against  the  wrongdoer  for  his  injuries, 
notwithstanding  the  settlement  negotiated  by  his  father.  ' 
Leslie  v.  Manufacturing  Co 159 

6. An  inadequate  settlement  by  a  father  for  injuries  to 

his  minor  son  does  not  bar  an  action  by  the  son  for  such  in- 
juries on  attaining  his  majority,  although  the  father  con- 
sented to  a  formal  judgment  therefor  in  a  city  court.    Id 159 

7.  Joint  Tort-feasors — Compromise  with  Part  of  Them.  On  an 
oral  compromise  with  several  joint  tort-feasors,  a  reservation 
of  the  right  to  proceed  against  the  other  joint  tort-feasors 
may  be  made  orally.    Scott  v.  Fair  Association 653 

8.  Judgment — Stipulation  for  Judgment — Estoppel  to  Deny  Va- 
lidity. Where  a  stipulation  for  judgment  signed  by  attorneys 
for  both  parties  is  used  by  one  party  to  procure  a  continuance 
on  hearing  of  a  motion,  such  party  is  estopped  from  denying 
that  his  attorney  signed  such  stipulation  without  authority. 
Berry   v.  Dewey 392 
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COMPROMISE  AND  SETTLEMENT—Continued: 

9.  Reopening  Account  and  Settlement — Evidence — ^Instructions. 
The  withdrawal  of  evidence  with  reference  to  one  item  of  an 
account  held  not  to  have  been  erroneous.    McCvs  v,  Hope ....  147 

10.  ^ —  The  evidence  held  to  have  warranted  the  submission 

to  the  jury  of  the  controversy  regarding  several  items  of  an 
account.    Id, 147 

11. Lang^uage  in  an  instruction  defining  the  character  of 

the  action  held  to  have  been  in  accordance  with  the  decision 

of  this  court  on  a  former  appeal.    Id 147 

12.  Reopening  Account  and  Settlement — ^Pleadings.  The  enlarge- 
ment of  the  issues  beyond  those  specifically  presented  by  the 
pleadings  held  not  to  have  been  prejudicial.    Id, 147 

13.  Settlement — ^Auto  Goods — No  Rescission  of  Contract  of  Set- 
tlement. Where  a  compromise  and  settlement  were  made  of  a 
sale  of  a  stock  of  auto  goods  to  defendant,  the  facts  shown  did 
not  amount  to  a  rescission  of  the  contract  of  settlement  by 
defendant,  nor  did  they  authorize  such  a  rescission  on  the  part 

of  the  plaintiff.    Tire  Co.  v.  Kirk 418 

14.  Settlement — Stipulation — ^Time  of  Payment — Interest.  Where 
under  a  written  stipulation  the  amount  for  which  judgment 
should  be  rendered  was  stated,  and  the  time  of  payment  was 
postponed  to  a  future  period,  such  payment  should  draw  in- 
terest from  the  time  such  payments  were  to  be  made.    Berry 

V,  Dewey  392 

CONDEMNATION  PROCEEDINGS: 

1.  Condemnation  Proceedings  —  Award  of  Damages  —  Appeal 
Bond.  Where  landowners  attempted  to  appeal  from  the 
award  of  damages  in  condemnation  proceedings  and  the  appeal 
bond,  though  insufficient,  was  not  void,  and  a  good  and  suffi- 
cient appeal  bond  was  tendered,  it  was  error  for  the  court  to 
refuse  the  tender.    Wood  v.  School  District 78 

2.  Condemnation  Proceedings  —  Damages  ^Findings  Not  Con- 
flicting. In  condemnation  proceedings  a  special  finding  that 
there  was  no  evidence  of  the  depreciation  of  each  part  of  a 
farm  lying  on  either  side  of  the  right  of  way  does  not  conflict 
with  another  finding  of  the  damages  to  the  land  as  a  whole. 
Calkins  v.  Railroad  Co. 836 

3.  Condemnation  Proceedings — Interest  on  Damages  Sustained. 
A  proceeding  to  condemn  private  property  for  public  use  does 
not  involve  a  tort,  and  an  owner  whose  land  is  so  appropriated 
is  entitled  to  interest  on  the  damages  sustained  by  him  from 
the  time  of  the  appropriation.    Id 835 

4.  Condemnation  Proceedings — Warrant  for  Damages — Owner- 
ship— Arbitration — EstoppeL  Where  a  grantor  to  whom  a 
county  warrant  for  road  damages  was  issued  voluntarily  sub- 
mitted to  the  county  commissioners  a  question  at  issue,  he  is 
estopped  from  questioning  the  award  of  such  arbitrators  thus 
selected.    IMlard  v,  Johnson  County 822 

5.  Eminent  Domain — Railroad  Right  of  Way — Elements  of  Dam- 
ages. Where  a  part  of  a  tract  of  land  is  taken  for  a  railroad 
right  of  way,  injury  to  the  remaining  land  resulting  from  the 
digging  of  borrow  pits,  as  well  as  danger  of  seeds  being  car- 
ried from  noxious  weeds  growing  on  the  right  of  way,  are 
proper  elements  of  damages  to  be  considered  by  the  jury. 
Schaake  v.  Railway  Co 470 

6.  Eminent  Domain — Railroad  Right  of  Way — Interest  on  Dam- 
ages.    On  an  appeal  from  an  award  in  condemnation  pro- 
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CONDEMNATION  PROCEEDINGS— Continued  : 

ceedings  the  allowance  of  interest  from  the  date  of  the  appro- 
priation of  the  land  was  not  erroneous.    Craig  v.  RaUroad  Co,,  838 

7.  Eminent  Domain — Railroad  Right  of  Way — Measure  of  Dam- 
ages to  Whole  Farm.  In  determining  the  damages  to  a  farm 
resulting  from  appropriation  of  a  railroad  right  of  way,  no 
reversible  error  was  committed  in  sustaining  objections  on 
cross-examination  of  a  witness  as  to  the  value  of  specific  tracts 
of  the  farm,  where  such  witness  testified  to  the  damage  to  the 
farm  as  a  whole.    Id. 838 

8.  Eminent  Domain — Railroad  Right  of  Way — Special  Questions 
Refused — No  Error.  In  condemnation  proceedings  no  error 
is  committed  in  the  refusal  to  require  the  jury  to  answer  ques- 
tions as  to  how  much  depreciation  in  the  value  of  each  of  sev- 
eral tracts  forming  a  part  of  the  farm  was  caused  by  the  ap- 
propriation of  the  right  of  way.    Id 838 

9.  In  such  a  case  no  error  is  committed  in  the  refusal  to 

require  the  jury  to  enumerate  the  considerations  that  tended 
to  make  the  farm  less  valuable  by  reason  of  the  location  of 
the  railroad.     Id 838 

CONDITIONAL  PROMISE— See  Negotiable  Instruments^  12,  13. 

CONSPIRACY: 

1.  Assault — Conspiracy — Instructions.  An  instruction  is  not  to 
be  condemned  by  separating  from  its  context  language  in  one 
part  of  it  and  ignoring  the  instruction  as  a  whole.    DryadcUe 

,v.  Wetz   680 

2.  Objections  to  certain  instructions  examined  and  held 

to  be  without  merit,  the  abstract  making  no  reference  to  the 
other  instructions  given.     Id 680 

3.  Assault — Conspiracy — Order  of  Proof — Judicial  Discretion. 
In  an  action  for  damages  resulting  from  a  conspiracy  to  as- 
sault there  was  no  prejudicial  error  in  the  admission  of 
declarations  made  by  one  of  the  conspirators  before  proof  of 
the  conspiracy,  where  subsequent  evidence  sufficiently  estab- 
lished the  conspiracy  alleged^    Id 680 

4.  Wrongful  Death  —  Conspiracy  —  Evidence.  There  was  evi- 
dence sufficient  to  show  a  conspiracy  to  assault  on  the  part 

of  the  defendants.    Berry  v,  Dewey 593 

CONSTITUTIONAL  LAW: 

1.  Appeal  Bonds— ^Misdemeanor  Cases — No  Bail  Bond — Consti- 
tutional Law.  The  statutory  appeal  bond  required  of  a  de- 
fendant convicted  of  a  misdemeanor  is  not  a  bail  bond  and 
does  not  violate  the  bill  of  rights  which  provides  that  "exces- 
sive bail  shall  not  be  required."  The  State  v,  Coletti ^ . .  623 

2.  Appeals — ^Appeal  Bonds  for  Protection  of  State.  The  statute 
providing  that  the  bond  to  stay  judgment  of  conviction  in 
misdemeanor  cases  shall  be  approved  by  the  judge  is  for  the 
protection  of  the  state  alone  and  not  for  the  benefit  of  the  de- 
fendant or  his  surety.    Id. 523 

3.  Appeals — Power  of  Legislature  to  Impose  Terms.  It  is  within 
the  power  of  the  legislature  to  impose  additional  requirements 

•  upon  the  exercise  of  the  right  to  appeal  to  the  supreme  court 
from  a  criminal  conviction,  notwithstanding  t^e  provisions 
of  the  statute  which  gives  an  appeal  "as  a  matter  of  right." 
Id.     523 

4.  Drainage  District  Supervisors  —  Tenure  of  Office  —  Constitu- 
tional Law.    The  provision  in  chapter  168  of  the  Laws  of  1911 
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CONSTITUTIONAL  LA W— Continued  : 

fixing  the  tenure  of  office  of  the  supervisors  of  a  drainage  dis- 
trict at  five  years  is  violative  of  section  2  of  article  15  of  tiie 
constitution  forbidding  the  legislature  to  create  any  office  the 
tenure  of  which  is  longer  than  four  years.  The  State,  ex  rel., 
V,  Drainage  District 575 

5.  Enactment  of  Statute — Appropriation  of  Money — By  "Con- 
current Resolution."  Where  a  "House  Concurrent  Resolution" 
purporting  to  appropriate  public  money  passed  both  houses, 
was  approved  by  the  governor,  and  in  all  respects  received 
the  same  treatment  as  a  regularly  enacted  bill,  it  will  be  re- 
garded as  a  valid  appropriation  statute.     The  State,  ex  rel., 

V.  Knapp  701 

6.  Judgment — Illegal  City  Court— Appeal — Jurisdiction  of  Dis- 
trict Court.  Where  a  statute  creating  a  city  court  was  uncon- 
stitutional, and  on  appeal  to  the  district  court  the  case  was 

•  tried  on  its  merits,  without  objection  by  either  party,  it  is  too 
late  after  judgment  to  question  the  jurisdiction  of  the  district 
court  on  the  ground  of  the  illegality  of  such  city  court.  Neal 
V.  Kent    239 

7.  Statutes — Amendment  by  Implication.  The  provisions  of  the 
state  constitution  that  "no  law  shall  be  revived  or  amended 
unless  the  new  act  contain  the  entire  act  revived  or  the  sec- 
tion or  sections  amended,  ^and  the  section  or  sections  so 
amended  shall  be  repealed"  has  no  application  to  an  amend- 
ment by  implication.    The  State  v.  Coletti 523 

8.  Taxation — Banks  and  Loan  Companies — No  Deductions  for 
Real  Estate  in  Other  States — Constitutional  Law.  The  prohi- 
bition upon  deducting  from  the  value  of  shares  of  stock  of 
state  banks  and  loan  or  investment  companies  the  value  of 
real  estate  situated  in  a  foreign  state,  does  not  infringe  the 
14th  amendment  to  the  constitution  of  the  United  States. 
Bank  v.  Geary  County 334 

9.  The  prohibition  does  not  result  in  double  taxation  by 

this  state.    Id 334 

10.  White  Slave  Law— Regularly  Enacted.  Chapter  179  of  the 
Laws  of  1913,  commonly  known  as  the  "white  slave  law"  was 
regularly  enacted.     The  State  v.  Fleeman 670 

CONTINUANCE: 

1.  Application  for  Continuance  —  Bad  Faith.  The  evidence  sup- 
ported the  finding  of  the  court  that  the  application  for  a  con- 
tinuance on  account  of  defendant's  sickness  was  not  made  in 
good  faith,  and  a  new  trial  was  properly  refused.  Ladd  v, 
Flato    312 

2.  Continuance  —  Insufficient  Grounds  Shown.  The  defendants 
applied  for  a  continuance  on  the  g^round  that  one  of  their  at- 
torneys was  a  member  of  the  legislature  and  could  not  be  pres- 
ent at  the  trial  because  the  legislature  was  in  session.  The 
application  was  properly  denied.    Berry  v.  Dewey 593 

3.  An   application  for  continuance  by  a  party  on  the 

ground  that  he  desired  to  attend  the  trial  as  a  witness,  and 
was  prevented  by  sickness  in  his  family,  unsupported  by  any 
sworn  testimony,  was  properly  denied.    Id 593 

4.  Trial — Motion  for  Continuance — ^Judicial  Discretion.  No  abuse 
of  discretion  is  shown  in  refusing  the  application  of  a  cor- 
poration defendant  for  a  continuance  in  order  to  procure  the 
attendance  of  its  president,  who  had  absented  himself  with 
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CONTINUANCE— Continued  : 

knowledge  that  the  case  had  been  set  for  trial.  Garner  v. 
Grocery  Co 6 

CONTRACTS: 

1.  Agency  Unambiguous  Contract  —  Parol  Evidence.  Where  an 
agent's  contract  providing  for  a  commission  for  finding  a 
purchaser  was  complete  and  unambiguous  it  could  not  be  con- 
tradicted or  modified  by  parol  evidence  of  a  prior  oral  agree- 
ment.   Buxton  V,  Colver 871 

2.  Banking  —  Liability  of  Depositor  of  Dishonored  Sight  Draft. 
Where  a  depositor  is  given  credit  by  a  bank  for  the  amount  of 
a  sight  draft  deposited  for  collection,  and  such  draft  is  dis- 
honored, the  depositor  is  liable  to  the  bank  for  the  amount  of 
such  dishonored  draft.    Bank  v.  Schaefer 868 

3.  Benefit  Insurance — Agreement  Not  to  Change  Beneficiary — 
Vested  Right.  A  vested  interest  in  a  certificate  issued  by  a 
mutual  benefit  association  may  be  created  after  its  issuance 
as  well  as  at  that  time  by  an  agreement  on  the  part  of  the 
member  not  to  change  the  beneficiary  in  consideration  of  the 
payment  of  assessments.    Sipe  v.  Sipe 742 

4.  Benefit  Insurance — Agreement  of  Wife  to  Make  Payments — 
Substantial  Performance.  Where  a  wife  agreed  with  her  hus- 
band to  keep  up  payments  on  his  benefit  certificate,  which 
named  the  wife  as  beneficiary  in  consideration  of  the  hus- 
band's promise  not  to  change  the  beneficiary,  the  evidence 
shows  a  substantial  compliance  on  the  part  of  the  wife.    Id, , ,  742 

5.  Benefit  Insurance — ^Application — Omissions  by  Agent — Policy 
Valid.  Where  an  applicant  for  benefit  insurance  gives  to  the 
agent  correct  answers  to  the  questions  contained  in  his  appli- 
cation, but  the  agent  leaves  out  such  answers,  and  the  appli- 
cant signs  such  application  without  reading,  action  on  the 
policy  will  not  be  defeated  by  reason  of  the  omission  of  such 
answers.    Shinn  v.  Benefit  Association 134 

6.  Bill  of  Sale — Execution  by  Unauthorized  Agent.  The  execution 
of  a  bill  of  sale  and  other  instruments  by  one  unauthorized  to 
sigTi  them  does  not  bind  the  party  in  whose  name  the  instru- 
ments are  sig^ied.    Implement  Co.  v.  WUlhite 56 

7.  Building  Tunnel — Engineer's  Estimate — ^Payment — Accord  and 
Satisfaction.  Under  a  contract  for  building  a  tunnel  where 
the  railroad  engineer  made  his  final  estimates  of  work  done, 
the  acceptance  by  the  contractor  of  a  payment  on  such  esti- 
mates did  not  bind  him  to  an  accord  and  satisfaction  of  his 
entire  claim.    Contracting  Co,  v,  Radlway  Co 799 

8.  Building  Tunnel — Payment  for  "Extras."  Under  a  contract 
for  building  a  railroad  tunnel  which  provided  that  if  extras 
were  furnished  for  which  no  prices  were  fixed  no  payments 
should  be  made  for  them  imless  they  had  been  ordered  in  writ- 
ing by  the  railroad  engineer,  payment  for  certain  extras  de- 
manded by  the  contractor  were  properly  denied.    Id 799 

9. Where  the  chief  engineer  ordered  that  posts  should  be 

reset  in  trenches  with  concrete  foundations  instead  of  on  the 
floor  of  the  tunnel,  and  furnished  a  blueprint  shovnng  a 
plan  of  that  work,  it  is  deemed  to  be  sufficient  to  meet  the 
requirement  that  extra  work  must  be  done  on  a  written  order. 

Id.  799 

10.  Compensation  Act — Release — Mutual  Mistake.    The  paper  re- 
lied on  as  a  release  appears  to  have  been  signed  when  the 

59— Kan.— -1778 
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parties  were  mutually  mistaken  as  to  the  extent  of  plaintiflTs 
injuries,  and  the  sum  therein  named  being  manifestly  inade- 
quate such  instrument  is  not  binding.    Smith  v,  Kansas  City^  518 

11.  Compensation  Act — Settlement — Written  Release — Inadequate 
Compensation.  A  voluntary  settlement  and  release  of  a  work- 
man's claim  against  his  employer  for  injuries  sustained  in  the 
service  of  the  latter,  in  thp  absence  of  fraud  or  mistake,  is 
valid  and  binding.    Dotson  v.  Manufacturing  Co 248 

12.  A  voluntary  release  and  satisfafction  of  an  injured 

workman's  claim  under  the  workmen's  compensation  act  can- 
not be  set  aside  merely  because  of  the  gross  inadequacy  of  the 
amount  paid  by  the  employer.    Id. 248 

13.  Contract — Ambiguity — Explanation  Admissible.  The  terms  of 
a  contract  being  open  to  more  than  one  interpretation,  testi- 
mony of  the  circmnstances  surrounding  the  execution  of  the 
contract  may  be  admitted  to  aid  in  its  interpretation  and  in 
ascertaining  the  intended  meaning.    Contracting  Co.  v.  Rail- 

"  way  Co ' 799 

14.  Contract — Building  Tunnel — Amendment  to  Petition — No  New 
Action.  The  several  breaches  of  the  entire  contract  upon 
which  the  action  was  brought  constitute  only  a  single  cause  of 
action,  and  an  amendment  to  the  petition  setting  up  an  ad- 
ditional item  is  not  barred  by  the  statute  of  limitations.    Id. . .   799 

15.  Contract  by  Telegram  —  Sale  of  Melons  —  Evidence  for  Jury. 
Under  the  facts  disclosed  by  the  plaintifTs  evidence,  and 
stated  in  the  opinion,  it  was  not  error  for  the  court  to  over- 
rule a  demurrer  to  that  evidence.    Bruce  v.  Hayes 115 

16.  Contract  by  Telegram — Sale  of  Melons — Instruction  Not  Prej- 
udicial. As  against  a  defendant  there  is  no  error  in  giving  an 
instruction  which  properly  states  his  defense,  although  there 

is  not  sufficient  evidence  to  justify  the  instruction.    Id 115 

17.  Contract  —  Lease  —  Improvements  —  Limitation  of  Actions  — 
Statute  of  Frauds.  Where  the  time  fixed  for  the  payment  of  an 
oral  obligation  might  have  arrived  within  one  year,  and  the 
promisee  had  fully  performed  his  part,  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  obligation  matured  and 
the  obligation  was  not  repugnant  to  the  statute  of  frauds. 
Henshaw  v.  Smith 699 

18.  Contract  of  Employment — Consistent  Findings.  In  an  action 
against  an  estate  for  services  performed  for  decedent  there 
was  no  inconsistency  in  the  findinjgs  relative  to  the  time  when 
payment  was  to  be  made  for  such  services.  Dubbs  v.  Haworth,  603 

19.  Contract  of  Employment — Proof  of  Claim  Against  Estate — 
Verification.  Where  pursuant  to  a  single  contract  two  persons 
jointly  perform  services  for  another  since  deceased,  the 
affidavit  of  one  of  the  joint  performers  is  a  sufficient  veri- 
^cation  of  the  proof  of  claim  against  the  estate  of  the  em- 
ployer.    Id 603 

20.  —  Where  the  administrator's  objection  to  such  affidavit 

was  too  obscure  to  apprise  the  court  of  the  specific  nature 
of  any  defect  therein,  the  defect,  if  any,  will  be  denned 
waived.     Id 603 

21*  Contract — ^Partly  Valid — Enforcement.  If  a  contract  contains 
provisions  some  of  which  are  valid  and  some  of  which  are 
invalid,  and  the  lawful  matter  can  be  readily  severed  from 
that  which  is  unlawful,  the  lawful  portion  of  the  contract  will 
be  upheld.    Henshaw  v.  Smith 599 
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23.  Contract— To  Execute  Oil  and  Gas  Lease— Within  Statute  of 
Frauds.  A  contract  to  execute  an  oil  and  gas  lease  granting 
the  right  to  explore,  and  if  mineral  be  found,  to  produce  and 
sever,  is  a  contract  for  the  sale  of  an  incorporeal  heredita- 
ment, within  the  meaning  of  the  sixth  section  of  the  statute 

of  frauds.     Robinson  v,  Smalley 842 

24.  A  contract  by  a  husband,  whereby  for  a  consideration 

he  agrees  to  procure  his  wife  to  sign  an  oil  and  gas  lease  of 
the  character  described,  need  not  be  in  writing  to  be  action- 
able.    /<£. 842 

25.  Contract — To  Make  Minor  an  Heir — Insufficient  Evidence.  In 
an  action  to  compel  specific  performance  of  a  contract  to  leave 
all  defendant's  property  to  plaintiff  the  evidence  did  not  prove 
the  contract  alleged  in  plaintiff's  petition.  McKeown  v, 
Carroll  826 

26.  Deeds  in  Escrow — Fraud  Discovered — Rescission  of  Contract — 
Reconveyance.  Where  deeds  to  lanjl  are  deposited  in  escrow 
to  wait  final  payment,  no  title  passes  until  full  pasrment  is 
made,  and  where  the  grantee  is  entitled  to  rescind  on  the 
ground  of  fraud  discovered,  no  formal  offer  to  reconvey  the 
property  is  required.    Business  Blocks  Co.  v.  Gregory 33 

27.  Exchange  of  Property — False  Representations — Not  Expres- 
sion of  Opinion.  The  representation  was  that  a  stock  of  mer- 
chandise contained  certain  goods  invoiced  at  cost,  to  amount 
with  certain  articles  of  agreed  value  to  a  certain  sum.  Heldy 
the  representation  was  not  a  mere^  expression  of  opinion  as  to 
value.     McKenna  v.  Morgan 478 

28.  Exchange  of  Property — Fraudulent  Representations — Statute 
of  Limitations.  Where  in  an  exchange  of  property  plaintiff 
sought  to  recover  for  shortage  in  land,  and  defendant  counter- 
claimed  for  shortage  in  quantity  of  stock  of  merchandise  he 
received,  section  6994  of  the  General  Statutes  of  1915  prevents 
application  of  the  statute  of  limitations  to  the  cross  demand. 

Id 478 

29.  Exchange  of  Property — Payments  on  Contract — No  Waiver  of 
Fraud.  Where  a  counterclaim  was  based  on  a  fraudulent  repre- 
sentation of  the  quantity  of  goods  in  an  exchange  of  property, 
the  right  to  recover  for  the  fraud  was  not  defeated  by  making 
payments  and  otherwise  recognizing  the  obligation  of  the  con- 
tract.    Id 478 

30.  Hail  Insurance — Oral  Contract  by  Agent — Premium  Accepted' 
•^-Contract  Valid.  Where  an  insurance  agent  made  an  oral 
contract  for  hail  insurance  and  forwarded  the  premium  to  the 
company  which  retained  control  and  exercised  ownership  over 
it  the  company  is  estopped  to  deny  the  contract  though  its 
agent  had  no  authority  to  make  an  oral  contract  for  insur- 
ance.   Williams  v.  Insurance  Co 74 

31.  Homestead — Conveyance  by  Wife  Alone — Right  of  Rescission 
by  Wife — Estoppel.  Having  in  good  faith  explained  to  the 
grantees  concerning  the  long  absence  of  her  husband  the  plain- 
tiff is  not  estopped  either  by  her  deeds  or  by  her  conduct 
or  acquiescence  from  maintaining  this  action.  Thompson  v. 
Millikin    717 

32.  Homestead — Lease  and  Contract  Not  Signed  by  Wife — Void. 
« Where  a  husband  and  wife  occupy  land  as  their  homestead, 

any  contract  affecting  the  title  and  right  of  possession  thereto 
made  by  the  husband  and  not  signed  by  the  wife  is  absolutely 
void.     Walz  v,  Keller 124 
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33.  Although  the  homestead  may  be  sold  for  the  payment 

of  obligations  contracted  for  its  purchase,  the  purchaser  and 
his  wife  are  not  precluded  from  defending  the  homestead 
right  as  against  action  brought  by  the  seller  based  on  void 
contracts.    Id 124 

34.  Implied  Contract — Use  of  Patented  Invention — Jurisdiction  of 
State  Courts.  An  action  by  the  owner  of  a  patent  to  recover 
on  an  implied  contract  for  use  of  a  patented  invention,  with 
patentee's  knowledge  and  consent,  is  not  an  action  for  the  in- 
fringement of  a  patent  and  the  state  courts  have  jurisdiction,  . 
notwithstanding  the  answer  pleads  the  invalidity  of  the  patent 
Ridgway  v.  Wetterhold 217 

35.  Interstate  Bill  of  Lading — Acceptance  by  Consignee — Implied 
Contract  to  Pay  Freight.  Where  an  interstate  bill  of  lading 
authorizes  the  consignee  to  pay  the  freight  charges,  an  im- 
plied contract  by  the  consignee  to  pay  the  full  established 
freight  charges  arises  ^rom  his  acceptance  of  the  delivery  of 

the  goods  under  the  bill.    Railway  Co.  v,  Wagner 817 

36.  In  such  case  where  the  consignee  pays  the  charges 

demanded,  which  are  less  than  the  established  rate,  the  car- 
rier may  maintain  an  action  against  him  for  the  unpaid  bal- 
ance of  the  legal  charges.    Id 817 

37.  Lease — Breach  of  Tovenant  to  Repair — Damages  which  could 
be  Averted.  Where  a  landlord  breaches  his  contract  to  make 
repairs  and  the  tenant  receives  personal  injuries,  she  will  not 
be  permitted  to  recover  damages  which  could  have  been 
averted  by  making  the  repairs  at  slight  expense  on  her  part. 
Murrell  v,  Crawford 118 

38.  Lease  —  Breach  of  Covenant  to  Repair  —  Personal  Injuries  — 
Contributory  Negligence.  Where  a  tenant  knows  that  a  porch 
is  in  need  of  repair  but  continues  to  use  it  and  is  injured 
thereby,  she  is  guilty  of  contributory  negligence  notwithstand- 
ing the  landlord  had  promised  to  repair  the  porch,  but  failed 

to  do  so.    Id 118 

39.  Lea^e — Breach  of  Covenant  to  Repair — ^Personal  Injuries — 
Measure  of  Damages.  On  a  breach  of  covenant  by  the  land- 
lord to  make  repairs,  the  measure  of  damages  is  the  difference 
between  the  rental  value  of  the  premises  as  they  were,  and 
what  it  would  have  been  if  they  had  been  put  and  kept  in 
repair.    Id 118 

4(J.  The  ordinary  rule  is  that  an  award  of  damages  for  a 

landlord's  breach  of  covenant  to  repair  a  dwelling  house  is  not 
extended  to  include  a  liability  for  pergonal  injuries  sustained 
by  the  tenant  in  the  use  of  the  unrepaired  property.    Id 118 

41.  Lease  —  Grain  Rent  —  Pasturing  Gro¥ring  Crop  —  Rights  of. 
Landlord.    Under  a  lease  providing  for  a  grain  rent  to  be  de- 
livered at  railway  station,  the  landlord  had  no  claim  against 
his  tenant  for  a  share  of  the  proceeds  of  pasturing  the  grow- 
ing crop.    Mtill  V.  Boyle  679 

42.  In  an  action  by  the  landlord  against  tenants  for  dam- 
ages done  to  the  land  by  the  pasturage,  it  is  not  error  to  in- 
struct that  they  had  a  right  to  pasture  the  growing  crop,  be- 
ing responsible  to  the  owner  for  any  resulting  injury.    Id, , .,  679 

43.  Lease  —  Improvements  by  Tenant  —  Reimbursement  —  When 
Due.  Where  a  tenant  makes  improvements  on  the  farm  for 
which  the  landlord  agrees  to  pay  when  the  tenancy  is  termi- 
nated, reimbursement  for  such  improvements  is  due  when  the 
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landlord   voluntarily  terminates  the   tenancy.     Henahaw  v. 
Smith   699 

44.  Lease  —  Landlord  to  Furnish  Stock  —  Default  of  Landlord  — 
Remedies.  Where,  by  the  terms  of  a  lease,  the  landlord  agreed 
to  furnish  cattle  and  hogs,  and,  in  addition  to  a  crop  rental, 
the  increase  of  the  stock  was  to  be  divided,  and  the  landlord 
failed  to  furnish  any  stock,  the  tenant  must  pay  the  crop 
rent,  but  is  entitled  to  recoup  his  damages  sustained  by  the 
landlord's  default.    Seapy  v.  Smart 294 

45.  Lease — Measure  of  Damages — Rule  of  Construction.  Where 
parties,  by  agreement,  fix  the  measure  of  recovery  due  from 
the.  one  to  the  other,  their  agreement  governs,  and  abstract 
principles  of  law  relating  to  the  measure  of  recovery  when 
agreements  are  wanting  are  inapplicable.    Henahaw  v.  Smith,  599 

46.  Lease  of  Hotel  —  Covenant  Not  to  Underlet  —  Leasing  One 
Room — Oral  Consent.  Where  a  hotel  lease  contained  a  cove- 
nant that  the  premises  should  not  be  underlet  without  written 
consent  of  the  landlord,  and  the  lessee  with  oral  consent  of  the 
landlord  let  one  room  in  which  a  small  printing  plant  was 
installed,  the  landlord  thereby  waived  any  right  to  terminate 
the  lease  for  such  a  subletting.    Norria  v,  McKee 63 

47.  Lease — Repairs — No  Implied  Obligations.  Where  a  written 
lease  provides  that  repairs  are  to  be  made  by  the  tenant,  the 
landlord's  subsequent  promise  to  make  them  is  not  enforce- 
able, unless  supported  by  a  new  consideration.  Gamer  v. 
Grocery  Co 5 

48.  The  landlord  is  not  under  any  implied  obligation  to 

make  repairs.    Id 5 

49.  Life  Insurance  —  Applications  —  Representations  Not  War- 
ranties. A  life  insurance  policy  provided  that  the  state- 
ments made  by  the  insured  should  in  the  absence  of  fraud  be 
deemed  representations  and  not  warranties.  Held,  that  good 
faith  in  making  such  statements  was  sufficient,  although  they 
may  have  been  incorrect  in  fact.    Sharrer  v.  Insurance  Co 650 

50.  Mining  Coal  —  Unambiguous  Contract  —  Interpretation  for 
Court.  Where  a  contract  is  not  ambiguous  and  there  is  no 
charge  of  fraud,  accident  or  mistake,  the  intention  of  the 
parties  must  be  ascertained  from  the  contract,  and  its  con- 
struction is  a  matter  of  law  for  the  court.    Walah  v.  Fuel  Co,,    29 

51.  Note — Conditional  Promise  to  Pay — Impossible  Condition^ — 
Liability.  Whenever  subsequent  impossibility  of  meeting  the 
conditions  of  a  contract  might  readily  have  been  fore- 
seen by  the  party  obligated  to  perform,  he  will  not  be 
excused  from  performance  on  the  ground  of  impossibility. 
Carter  v.    Wilaon 200 

62.  Where  a  person  executed  a  note  for  the  debt  of  an- 
other on  condition  that  he  was  to  pay  only  that  portion  of  the 
debt  which  a  sale  of  chattel  security  lacked  of  paying,  and  the 
chattel  mortgage  was  void  and  no  sale  could  be  made,  the 
maker  was  released  from  all  liability  on  the  note.    Id 200 

53.  Note — Oral  Agreement  Varying  Indorsement — ^No  Defense. 
A  claim  by  the  indorser  of  notes  that  it  was  orally  agreed  that 
on  certain  conditions  she  would  not  be  called  on  to  pay  the 
notes,  is  a  variance  from  the  written  instrument  and  consti- 
tutes no  defense.    Inveatment  Co,  v.  Gamble 791 

64.  Oil  and  Gas  Lease — Failure  to  Develop — Lessor's  Remedy — 
Damages — Forfeiture.     Where    an    oil   lease    embraced   two 
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separate  tracts  of  land  and  the  lessee  failed  to. develop  one  of 
the  tracts  for  fourteen  years  the  lessor  may  recover  damages 
for  delay  and  the  lessee  may  be  required  to  develop  the  tract 
within  reasonable  time  under  penalty  of  forfeiture  of  the  lease. 

Alford  V.   Dennis, .  * 403 

65.  Oil  and  Gas  Lease — Group  of  Buyers — Title  in  Trust  for  All — 
Innocent  Purchasers.  Where  an  oil  and  gas  lease  is  exe- 
cuted to  a  member  of  a  group  of  buyers,  who  takes  title  for 
the  benefit  of  all,  one  who  buys  from  the  trustee,  with  notice 
of  the  trust,  acquires  no  beneficial  title  against  the  actual 
owners.     Goes  v.  Rothrock 272 

56.  Oil  and  Gas  Lease — Improvident  Contract — Cancellation — 
Forfeiture.  Equity  will  not  cancel  a  contract  which  is  merely 
a  bad  or  improvident  bargain,  nor  will  equity  arbitrarily 
declare  a  forfeiture  for  breach  of  an  implied  contract.  Al- 
ford V.  Dennis 403 

57.  Oil  and  Gas  Lease — No  Conveyance  of  Real  Estate.  The  pro- 
visions of  an  oil  and  gas  lease  examined  and  held  the  instru- 
ment did  not  operate  to  sever  and  convey  as  real  estate  sub- 
surface mineral  deposits.    Hover  v.  McNeill 492 

58.  Oil  Lease — Oral  Contract — Statute  of  Frauds — ^Trusts.  Where 
an  oil  and  gas  lease  negotiated  by  several  lessees  is  made  to 
one  of  them  as  trustee  for  the  benefit  of  all,  and  each  of  the 
group  of  buyers  subsequently  paid  his  share,  their  claims 
cannot  be  defeated  on  the  ground  that  the  transaction  was 
within  the  statute  of  frauds.    Goss  v,  Rothrock 272 

60.  Oil  Lease — Sale  by  Trustee — Ratification  by  Owners — Es- 
toppel. Where  a  trustee  makes  a  sale  of  an  oil  lease  a  bene- 
ficial owner  of  the  lease  who  elects  to  look  to  such  trustee  for 
his  share  of  the  purchase  price  thereby  ratifies  the  sale,  and 
is  estopped  from  claiming  title  as  against  the  purchaser  at 
such  sale.    Id 272 

61.  Oral  Promise  to  Devise  Property — Consideration — Heir's  Re- 
lease of  Life  Insurance.  Where  the  holder  of  a  life  insur- 
ance policy  desiring  to  collect  its  surrender  value,  induced  his 
heir  to  sign  a  release  under  his  oral  promise  to  leave  her  at 
his  death  a  certain  share  of  his  property,  the  release  was  a 
good  consideration  for  the  promise,  and  it  may  be  enforced. 
Stahl  V.  Stevenson 447 

62.  Oral  Promise  to  Leave  Property  to  Heir — Law  of  Wills  Does 
Not  Apply.  A  contract  by  which  the  obligor  undertakes  to 
make  provision  at  his  death  for  the  obligee,  although  no 
present  title  to  any  property  passes,  is  not  required,  in  order 
to  be  valid,  to  be  executed  in  accordance  with  the  statute  re- 
lating to  wills.     Id. 844 

63.  Oral  Promise  to  Leave  Property  to  Heir — Trust  by  Implica- 
tion of  Law — Statute.  An  oral  promise  by  an  ancestor  for 
good  consideration  to  leave  at  his  death  a  share  of  his  prop- 
erty to  an  heir  presumptive  impressed  a  trust  upon  his  estate, 
which  trust  arises  by  implication  of  law  and  is  not  forbidden 

by  the  statute.     Id. 844 

64.  Real-estate  Agent — ^Purchaser  Found — Contract  Made — Com- 
mission Earned.  A  real-estate  agent  has  earned  his  com- 
mission when  he  procures  a  purchaser  ready,  willing  and  able 
to  buy  upon  terms  which  the  owner  has  accepted  or  agreed  to 
accept.     Wacker  v.  Hester 710 
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65.  Real  Estate  Broker — Contract  by  Correspondence — Binding 
Contract.  Correspondence  between  a  landowner  and  a  broker 
by  letters  and  teleg^rams  relating  to  finding  a  purchaser  for 
land  and  to  the  commission  to  be  paid  islield  to  constitute  a 
binding  contract  between  them,  and  the  interpretation  of  such 

a  contract  is  a  question  of  law  for  the  court.  Buxton  v,  Colver,  871 

66.  Sale — Breach  of  Warranty — Burden  of  Proof.  In  an  action 
for  breach  of  warranty  in  the  sale  of  a  jack,  where  the  facts 
touching  the  alleged  failure  of  warranty  were  peculiarly 
within  the  knowledge  of  the  vendee  it  was  proper  to  impose 
upon  the  vendee  the  burden  of  showing  that  the  jack  did  not 
measure  up  to  the  warranty.    Eagan  v,  Murray 193 

67.  Sale  —  Interest  in  Land  —  No  Consideration  —  Specific  Per- 
formance. A  contract  signed  by  a  mother  and  two  sons  pur- 
porting to  sell  to  the  mother  an  interest  of  one  son  in  land  in 
which  he  had  no  interest,  but  which  the  mother  owned  abso- 
lutely was  without  consideration,  and  specific  performance  of 
the  contract  will  be  refused.    Moon  v.  Moon 737 

68.  Sale — New  Contract — Effect  of  Conditional  Sale — No  Renewal 
of  Chattel  Mortgage.  After  a  sale*  and  rescission  of  a  con- 
tract of  purchase  of  a  machine,  a  new  contract  of  conditional 
sale  of  the  same  machine  entered  into  did  not  reanimate  a 
chattel  mortgage  covering  the  machine  which  was  extinguished 

by  the  former  rescission.    Implement  Co,  v,  Willkite 56 

69.  Sale  of  Jack — Breach  of  Warranty — Petition — Prayer  for  Re- 
lief. Ordinarily  a  petition  which  narrates  several  distinct 
breaches  of  a  valid  contract  states  a  cause  of  action  with 
sufficient  precision  against  the  party  who  breached  the  con- 
tract, although  the  prayer  may  be  for  alternative  relief,  and 
a  cause  of  action  so  pleaded  is  good  against  a  demurrer. 
Eagan  v,  Murray 193 

70.  The  prayer  of  a  petition  is  no  part  of  the  statement 

of  facts,  and  if  the  cause  of  action  is  stated  and  proved  the 
court  will  adjudge  and  decree  the  proper  legal  redress,  which 
may  or  may  not  conform  in  whole  or  in  part  with  the  relief 
prayed  f pr.     Id. 193 

71.  Sale  of  Land — Nonmarketable  Title — Specific  Performance. 
Where  a  vendor  agreed  to  furnish  an  abstract  of  title  sat- 
isfactory to  the  vendee  and  the  abstract  furnished  showed  an 
unmarketable  title,  specific  performance  of  the  contract  of  sale 
was  properly  refused.     Canaday  v.  Miller 577 

72.  Sale  of  Plow — Proposition  by  Letter — No  Acceptance — No 
Contract.  A  plow  company  made  by  letter  a  proposition  to 
a  local  dealer  whereby  the  dealer  was  to  assume  the  respon- 
sibility for  the  completion  of  a  sale  of  a  plow.  The  dealer 
never  accepted  the  proposition  and  is  not  liable  for  the  price. 
Plow  Works  V.  Thome 849 

73.  Sale  of  Threshing  Machine — Note  and  Mortgage — Breach  of 
Warranty — Rescission.  Where  a  machine  is  sold  with  war- 
ranty and  notes  and  chattel  mortgage  given,  and  the  ma- 
chine fails  to  fill  the  warranty,  the  purchaser  may  rescind 
the  contract,  and  thereby  effect  the  extinguishment  of  the 
chattel  mortgage.    Implement  Co.  v.  WUlhite 56 

74.  The  facts  relating  to  a  return  of  a  threshing  machine 

which  has  proved  altogrether  worthless  for  the  purpose  for 
which  it  was  bought,  examined  and  held  that  there  was  a 
substantial  compliance  with  the  contract  provisions  as  to  the 
place  to  which  it  was  to  be  returned.    Id. 56 

Digitized  by  VjOOQ  IC 


936  INDEX.— Vol.  102. 


CONTRACTS— Continued  : 

75.  Settlement — Auto  Goods — No  Rescission  of  Contract  of  Set^ 
tlement.  Where  a  compromise  and  settlement  were  made 
of  a  sale  of  a  stock  of  auto  goods  to  defendant,  the  facts  shown 
did  not  amount  to  a  rescission  of  the  contract  of  settlement 
by  defendant  nor  did  they  authorize  such  a  rescission  on  the 
part  of  the  plaintiff.    Tire  Co.  v.  Kirk 418 

76.  Sewer  Contract  —  Breach — Damages — Surety — Limitation  of 
Actions.  In  an  action  by  a  city  against  a  surety  of  a  con- 
tractor to  recover  costs  and  expenses  incurred  and  paid  by 
reason  of  the  contractor's  misfeasance,  costs  which  accrued 
and  were  paid  by  the  city  within  five  years  before  the  action 
was  begun  were  not  barred  as  to  the  surety  company.    City 

of  Topeka  v,  Ritchie 884 

77.  Sewer  Contract — ^Fraud — Judgment — Action  against  Surety — 
Limitation  of  Actions.  While  the  statute  of  limitations  as  to 
the  contractor  had  run  on  the  overpayments  as  a  cause  of  ac- 
tion, an  action  on  the  judgment  was  not  barred  as  to  such 
contractor.    Id, 884 

78.  When  the  overpayments  were  made,  the  cause  of  ac- 
tion to  recover  them  accrued  in  favor  of  the  city  against  the 
principal  and  surety  and  an  action  against  the  latter  on  its 
bond  by  reason  of  such  overpayments  became  barred  in  five 
years.     Id 884 

79.  Each  count  of  the  fifth  amended  petition   states  a 

cause  of  action  in  respect  to  all  items  contained  therein  which 
did  not  accrue  more  than  five  years  before  the  conmience- 
ment  of  this  action.    Id 884 

80.  Sewer  Contract — Indemnity  Bond — Judgment  against  Con- 
tractor— Surety's  Liability.  A  judgment  against  a  sewer  con- 
tractor for  ovierpayments  induced  by  fraudulent  measure- 
ments is,  prima  facie  evidence  of  the  amount  of  the  surety 
company's  indebtedness  on  account  of  such  overpayments.  Id.,  884 

81.  State  Agent  of  Insurance  Company — Contract  for  Services — 
State  Agent  Liable.  Where  one  contracts  with  the  state 
agent  of  an  insurance  company  to  render  service  for  the 
agent,  and  renders  such  service  under  the  contract,  the  con- 
tractor must  look  to  the  agent  for  his  compensation.  The 
State,  ex  rel.,  v.  Insurance  Co 266 

82.  Street  Lighting  Contract — Defaulted  Payments  —  Interest 
Thereon.  Where  a  city  defaulted  under  its  contract  with  a 
street  lighting  company  in  making  payments  the  defaulted 
payments  should  only  draw  interest  at  the  legal  rate  from  the 
dates  when  they  were  severally  due.  Street  Lighting  Co,  v. 
City   of   Wichita 4 

83.  Street  Lighting  Contract — Notice  of  Expiration  Not  Given — 
Contract  Renewed.  In  an  action  upon  a  contract  for  street 
lighting  which  provided  that  the  contract  should  continue  an- 
other term  unless  sixty  days'  notice  be  given  of  intention  to 
terminate,  the  evidence  failed  to  show  giving  of  the  notice  by 
either  party  or  a  waiver  thereof  and  the  contract  was  re- 
newed.   Id 4 

84.  Written  Contract — Contemporaneous  Oral  Agreement — Oral 
Agreement  Void.  Where  plaintiff  sought  to  recover  on  a 
written  contract  for  the  payment  of  money  and  also  on  a 
verbal  contract  relating  to  the  same  contract  made  at  the  same 
time,  the  contemporaneous  oral  agreement  was  properly  dis- 
regarded.   Lesem  v,  Harris 222 
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CONTRACTS — Continued  : 

86.  Written  Contract  —  Provision  for  Termination  —  Cannot  be 
Varied  by  Parol.  An  unambiguous  written  contract  for  sale 
of  tractors  which  definitely  provided  that  it  might  be  termin- 
ated by  either  party  by  giving  thirty  days  nofice  in  writing 
could  not  be  contradicted,  altered  or  added  to  by  parol  evi- 
dence.   Emerson-Brantingham  Co,  v.  Lyons 733 

86.  The  notice  given  by  one  of  the  parties  to  the  contract 

in  question  is  held  to  be  sufficient  and  effective  to  end  the 
contract  relation,  and  such  party  did  not  become  liable  to  the 
other  for  damages  through  the  exercise  of  the  option  provided 
for  in  the  contract.    Id 733 

87.  Written  Order— To  Pay  Debt  of  Another— No  Binding  Con- 
tract. A  written  order  by  an  employee  to  his  employer  to 
pay  his  creditor  a  sum  of  money  does  not  create  a  liability 
against  the  emplcfyer  and  in  favor  of  the  creditor,  unless  the 
employer  agrees  to  make  such  payment.    Id 733 

CONTRIBUTION: 

1.  Joint  Tort-feasors — Damages — Contribution.  It  is  a  general 
rule  that  where  one  of  several  joint  tort-feasors  is  compelled 
to  pay  damages  for  the  joint  wrong  of  all,  he  cannot  enforce 
contribution  or  secure  reimbursement  from  any  of  the  other 
tort-feasors.    Rucker  v.  Allendorph 771 

CONTRIBUTORY  NEGLIGENCE— See  Negligence. 
CONVERSION: 

1.  Chattel  Mortgage — Conditional  Sale  by  Mortgagee-— Sale  In- 
valid— Conversion.  Where  the  mortgagee  takes  charge  of 
chattel  mortgaged  property  and  makes  a  conditional  sale  of 
the  property  such  sale  is  invalid  and  amounts  to  conversion 
by  the  mortgagee,  and  he  is  liable  for  the  fair  and  reasonable 
value  of  the  property  at  the  time  of  such  conversion.    Bank 

V.  Wherry 224 

2.  Compromise  and  Settlement — Rescission — ^Damages  as  for 
Conversion — ^Petition.  In  an  action  for  damages  for  the  con- 
version of  goods  by  a  bailee  no  error  is  committed  in  striking 
from  his  answer  statements  amounting  to  reasons  for  the  con- 
version, where  the  facts  stated  constitute  no  legal  justifica- 
tion.   Tire  Co,  v.  Kirk, 418 

3.  A  claim  for  damages  for  malicious  prosecution  in  a 

civil  action  held  to  have  been  properly  stricken  out.    Id 418 

4.  Compromise  and  Settlement — Rescission — Measure  of  Dam- 
ages. Although  the  owner  of  goods  in  the  hands  of  a  bailee 
denies  ownership,  if  the  holder  wrongfully  \sells  them  the 
measure  of  his  liability  for  conversion  is  their  value  at  the 
time  of  sale,  although  a  demand  for  them  is  not  made  until 
later.    Id 418 

CORPORATIONS: 

1.  Foreign  Insurance  Company  —  Process  —  Service  on  Agent. 

Service  upon  a  duly  licensed  general  agent  of  a  foreig^i  in- 
surance company  whose  principal  office  is  in  the  county  is 
sufficient  to  give  the  court  jurisdiction  of  the  company.  Snell- 

ing  V.  Benefit  Association 227 

2. To  acquire  jurisdiction  in  the  way  stated  does  not 

violate  the  fourteenth  amendment  to  the  federal  constitution. 
Id 227 
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CORPORATIONS— Continued  : 

3.  Forei^  Insurance  Company — Where  Suit  May  be  Brought — 
Statute.  Under  section  53  of  the  civil  code  an  action  against 
a  foreigTi  insurance  company  to  recover  upon  a  policy  of  in- 
surance may  be  brought  in  any  county  where  it  may  be  found, 
regardless  of  where  the  cause  of  action  arose,  or  of  the  resi- 
dence of  the  plaintiff.    Id '. 227 

4. The  provisions  in  the  last  part  of  section  53  that  an 

action  against  a  foreign  insurance  company  may  be  brought 
in  any  county  where  the  cause  of  action  or  some  part  thereof 
arose  is  a  permissive  and  cumulative  remedy.    Id 227 

5.  Railway  Company — In  Hands  of  Receiver — Service  of  Process. 
Where  a  railway  company  is  in  the  hands  of  a  receiver  who 
has  taken  possession  and  control  of  all  assets  and  property 
of  the  corporation,  service  of  summons  in  an  action  against 
the  railway  corporation  on  a  station  agent  in  the  employ  of  the 
receiver  is  not  good  service  on  the  corporation.  Chilleti  v. 
Railway    Co 297 

6.  Surety  Company — Benefit  of  Statute  of  Limitations.  The  de- 
fendant surety  company  was  not,  when  this  action  was  begun, 
a  foreign  corporation  within  the  purview  of  section  20  of  the 
civil  code.    City  of  Topeka  v,  Ritchi^ 384 

7.  Taxation — Banks  and  Loan  Companies — Assessments — Shares 
of  Stock — Improper  Deductions.  In  assessing  for  taxation 
shares  of  stock  no  deduction  may  be  made  for  real  estate  in 
other  states  owned  by  banks  or  by  loan  and  investment  com- 
panies.    Bank  v.  Geary  County 334 

8.  No  deduction  for  the  assessed  value  of  shares  of  stock 

of  banks  can  be  made  on  account  of  real  estate  acquired  in  the 
ordinary  transaction  of  business  which  is  retained  beyond  the 
periods  limited  by  the  state  and  federal  laws  for  holding  such 
real  estate.     Id ^ 334 

9.  Taxation — Banks  and  Loan  Companies — Assessments — Shares 
of  Stock — Proper  Deductions.  The  assessed  value  of  real 
estate  generally,  and  not  merely  the  banking  house  or  office 
building,  and  real  estate  representing  an  investment  of  orig- 
inal capital  stock,  may  be  deducted  from  the  value  of  shares 

of  stock,  for  the  purposes  of  taxation.    Id 334 

10.  In  the  case  of  state  banks,  the  deduction  on  account  of 

real  estate  necessary  for  the  convenient  transaction  of  busi- 
ness, including  furniture  and  fixtures,  may  not  exceed  the 
value  of  real  estate  which  the  bank  has  capacity  to  hold  for 
that  purpose.     Id 334 

11.  The  limitation  stated  above  does  not  apply  to  national 

banks  or  loan  or  investment  companies.    Id 334 

12.  Taxation — Banks  and  Loan  Companies — No  Deductions  for 
Real  Estate  in  Other  States— Constitutional  Law,  The  pro- 
hibition upon  deducting  from  the  value  of  shares  of  stock 
of  state  banks  and  loan  or  investment  companies  the  value  of 
real  estate  situated  in  a  foreign  state  does  not  infringe  the 
14th  amendment  to  the  constitution  of  the  United  States,    /d.,  334 

13.  The  prohibition  does  not  result  in  double  taxation  by 

this  state.     Id 334 

14.  Taxation — Banks  and  Loan  Companies — Reasonable  Classifi- 
cation. The  classification  of  loan  and  investment  companies 
with  state  and  national  banks  for  purposes  of  taxation  is  a 
reasonable  classification,  which  does  not  infringe  the  consti- 
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CORPORATIONS~Ck)NTiNUED : 

tutional  requirement  that  taxes  shall  be  assessed  and  levied 
I      at  a  uniform  and  equal  rate.    Id 334 

15.  Taxation — Banks  and  I^oan  Companies — Shares  of  Stock — 
Assessable  at  Full  Value.  Shares  of  stock  in  banks  and  loan 
companies  are  to  be  assessed  at  their  true  value  which  may 
not  coincide  with  their  bookkeeping  value.    Id '  334 

16.  Taxation — Banks  and  Loan  Companies — Statute.  The  tax 
contemplated  by  section  11236  of  the  General  Statutes  of  1915, 
relating  to  taxation  of  national  banks,  state  banks,  and  loan 
and  investment  companies,  is  a  tax  on  shares  of  stock  in  the 
handd  of  stockholders,  and  not  a  tax  on  capital  stock  or  'assets, 
the  property  of  the  corporation.    Id '. 334 

17.  Taxation — Banks  and  Loan  Companies — ^Value  of  ^ares  of 
Stock — Properly  Determined.  Conduct  of  the  state  tax  com- 
mission in  arriving  at  the  true  value  of  shares  of  stock,  not 
fraudulent  or  so  arbitrary  or  capricious  as  to  amount  to  fraud, 

is  not  subject  to  review  by  the  courts.    Id 334 

COUNTY  ATTORNEY— See  Criminal  Law,  9-11. 
COURTS: 

1.  Effect  of  Total  Invalidity  of  Act  Creating  Court — Appellate 
Jurisdiction.  Where  a  case  was  appealed  from  a  city  to  a 
district  court,  and  where  judgment  was  rendered,  the  district 
court  having  jurisdiction  of  the  parties  and  subject  matter, 
it  was  too  late  to  question  its  jurisdiction  to  entertain  the 
appeal,  though  the  act  creating  the  city  court  was  unconsti- 
tutional.   Neal  V,  Kent 239 

2.  Judgement — Illegal  City  Court — Appeal — Jurisdiction  of  liis- 
trict  Court.  Where  a  statute  creating  a  city  court  was  un- 
constitutional, and  on  appeal  to  the  district  court  the  case  was 
tried  on  its  merits,  without  objection  by  either  party,  it  is  too 
late  after  judgment  to  question  the  jurisdiction  of  the  district 
court  on  the  ground  of  the  illegality  of  such  city  court.    Id. . .  239 

3.  Jurisdiction  of  State  Court — Infringement  of  Patent.  Action 
by  owner  of  patent  upon  implied  contract  to  pay  reasonable 
value  of  its  use  with  owner's  consent  is  not  an  action  for 
infringement  of  patent,  and  state  courts  have  jurisdiction, 
notwithstanding  answer  pleads  invalidity  of  patent.  Ridg- 
way  V.  Wetterhold 217 

4.  Term  of  Court — ^Adjournment  by  Sheriff.  A  sheriff  may  in 
pursuance  of  an  order  of  the  court  adjourn  the  term  of  the 
district  court  sine  die  without  the  personal  presence  of  the 
judge  in  the  court  room  at  the  time  the  adjournment  is  an- 
nounced.   Mulcahy  v.  City  of  Moline 531 

CREDITORS'  BILL: 

1.  Creditor's  Bill — Demurrer  to  Evidence — Wrongfully  Sustained. 

In  a  suit  in  the  nature  of  a  creditor's  bill  it  was  error  for. 
the  court  to  sustain  a  demurrer  to  the  evicjence.  Kinkel  v. 
Chase   275 

2.  Judgment  —  Joint  Debtors  —  Satisfaction  by  One — Subroga- 
tion. A  surety  who  satisfies  a  judgment  against,  his  prin- 
cipal, and  files  with  the  clerk  a  notice  of  his  intention  to 
claim  repayment  under  section  474  of  the  civil  code,  has  all 
the  rights  and  remedies  of  an  owner  of  the  judgment  for  the 
purpose  of  enforcing  repayment.    Id 275 

3.  Judgment  on  Creditor's  Bill — Only  Parties  Affected  Thereby. 
A  judgment  against  the  defendant  in  a  suit  in  the  nature  of 
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CREDITORS'  BILL— Continued: 

a  creditor's  bill  will  not  inure  to  the  benefit  of  another  cred- 
itor of  defendant,  who  is  neither  party  nor  privy  to  tiie  judg- 
ment.   Id, 276 

4.  Judgment  Rendered — 'So  Journal  Entry  Recorded — Judgment 
Valid.  The  omission  of  the  clerk  to  perform  the  ministerial 
duty  of  recording  a  judgment  does  not  destroy  the  judgment 
nor  does  its  validity  or  effect  remain  in  abeyance  until  it  is 
formally  entered  on  the  journal.    Id, 276 

5.  Will — No  Conveyance  or  Alienation  of  Real  Estate.  Rule  fol- 
lowed that  a  will  is  not  a  conveyance  or  an  alienation  of  the 
real  estate  described  therein.    Postlethwaite  v,  Edson 619 

6.  Wills — ^Devise  of  Homestead — Rights  of  General  Creditors. 
"Creditors,"  as  the  expression  is  used  in  section  11752  of  the 
General  Statutes  of  1915  concerning  wills,  means  and  includes 
general  creditors.    Id, 619 

7. Where  a  judgment  debtor  by  will  devised  his  home- 
stead to  a  devisee  who  never  occupied  the  land,  such  devisee 
took  the  land  subject  to  the  rights  of  the  judgment  creditors 
of  the  testator.    Id, 619 

CRIMINAL  LAW: 

1.  Appeal  Bonds — Misdemeanor  Cases — No  Bail  Bond — Consti- 
tutional Law.  The  statutory  appeal  bond  required  of  a  de- 
fendant convicted  of  a  misdemeanor  is  not  a  bail  bond  and 
does  not  violate  the  bill  of  rights  which  provides  that  "ex- 
cessive bail  shall  not  be  required."    The  State  v.  Coletti 523 

2.  Appeals — Appeal  Bonds  for  Protection  of  State.  The  stat- 
ute providing  that  the  bond  to  stay  judgment  of  conviction 
in  misdemeanor  cases  shall  be  approved  by  the  judg^  is  for 
the  protection  of  the  state  alone  and  not  for  the  benefit  of  the 
defendant  or  his  surety.    Id. 523 

3.  Appeals  —  Power  of  Legislature  to  Impose  Terms.  It  is 
within  the  power  of  the  legislature  te  impose  additional  re- 
quirements upon  the  exercise  of  the  right  to  appeal  to  the 
supreme  court  from  a  criminal  conviction,  notwithstanding 
the  provisions  of  the  statute  which  gives  an  appeal  "as  a 
matter  of  right."    Id 528 

4.  Arson — Expression  Used  by  Defendant — Inferences  for  Jury. 
No  error  is  committed  in  refusing  to  allow  a  witness  to  testify 
as  to  what  he  understood  a  person  to  mean  by  an  expression 
he  had  used,  when  the  situation  is  such  that  all  the  data  from 
which  an  inference  on  the  subject  might  be  drawn  could 
readily  be  made  available  to  the  jury.    The  State  v.  Heitman,  698 

'5.  Arson — ^Instructions — Burden  of  Proof — ^Presumptions.  On 
a  trial  for  arson  the  instructions  as  a  whole  showed  explicitly 
that  the  burden  of  proof  was  on  the  stete,  that  it  did  not  shift, 
and  that  the  defendant  was  presumed  to  be  innocent  until  the 
contrary  was  proven.    Id, 693 

6.  "Bone-dry  Law" — Information — Negative  Allegations.  Un- 
der the  **bone-dry  law"  (Laws  1917,  ch.  215)  it  is  not  neces- 

'  sary  that  an  information  should  allege  that  the  defendant  was 
not  a  druggist  or  registered  pharmacist.    The  State  v,  PereUo,  695 

7. A  negative  averment  of  the  matter  of  an  exception  or 

proviso  in  a  penal  stetute  is  not  necessary  in  an  information, 
unless  such  matter  enters  into  and  becomes  a  material  part  of 
the  description  of  the  offense.    Id 696 
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CRIMINAL  LAW— Continued:  ^ 

8.  Criminal  Law — Failure  of  Wife  to  Testif y*-Ref erence  Thereto 
by  County  Attorney.  In  a  criminal  action  it  is  error  for 
the  county  attorney  to  refer  to  the  fact  that  the  defendant's 
wife  did  not  testify;  but,  before  a  judgment  will  be  reversed 
it  must  appear  that  some  substantial  right  of  the  defendant 
was  affected  by  the  error.    The  State  v,  Peterson 900 

9.  Criminal  Prosecution — Control  of  County  Attorney — May  Dis- 
miss Action.  While  the  county  attorney  is  not  required  to 
take  part  in  a  preliminary  examination  in  a  felony  case,  un- 
less requested  to  do  so  by  the  magistrate,  if  he  does  appear 
he  is  entitled  to  have  full  charge  of  the  prosecution.  Foley  v. 
Ham 66 

10.  Criminal  Prosecution — Refusal  of  Justice  to  Dismiss  Action 
— Writ  of  Prohibition.  Where  a  county  attorney  asks  the 
dismissal  of  a  criminal  case  pending  before  a  justice  of  the 
peace,  and  his  request  is  denied,  no  further  challenge  of  the 
right  of  the  justice  to  proceed  therein  is  necessary  to  give  a 
basis  for  asking  relief  by  prohibition.    Id 66 

11.  Criminal  Prosecutions  —  Unwarranted  Prosecutions — Injunc- 
tion. Injunctions  against  the  maintenance  of  vexatious  and 
unwarranted  criminal  prosecutions  may  be  allowed  against 
individuals  even  where  no  projierty  rights  are  threatened.  Id.,    66 

12.  Detective  Agent — Assaulting  Suspected  Criminal — Extorting 
Confession.  Where  a  detective  agency  authorized  its  repre- 
sentative to  obtain  a  confession  from  a  suspect,  and  in  exe- 
cuting that  authority  an  unlawful  assault  and  battery  is  com- 
mitted upon  the  suspect,  the  detective  agency  is  liable  for  the 
damages  resulting  from  the  unlawful  assault.  Mansfield  v. 
Detective  Agency    687 

13.  Information — Plea  of  Not  Guilty — ^Preliminary  Examination 
— ^Waiver.  Where  a  defendant  pleads  not  guilty  to  an  in- 
formation, without  raising  a  question  as  to  the  sufficiency  of 
a  preliminary  examination,  an  objection  upon  that  ground 
after  conviction  comes  too  late.    The  State  v.  Perry 896 

14.  Interurban  Railway — Local  Service  in  City — Control  of  Utili- 
ties Commission — Arrest  under  Void  Ordinance.  Where  an 
interurban  railway  operating  through  numerous  cities  ex- 
tended its  line  into  a  city  for  local  service  the  power  to  require 
local  cars  to  run  to  a  given  point  at  specified  times  is  by 
statute  vested  in  the  utilities  commission,  and  cannot  be  con- 
trolled by  city  ordinance.    In  re  Wright 329 

15.  New  Trial — Rejected  Evidence — Production  on  Motion.  The 
provision  of  the  civil  code  that  in  order  to  preserve  for  re- 
view a  ruling  excluding  evidence  the  evidence  must  be  pro- 
duced at  the  hearing  of  the  motion  for  a  new  trial,  applies 

in  criminal  as  in  civil  cases.    The  State  v.  Wellman 503 

16.  Nonsupport  of  Child — Accused  Absent  from  State — Jurisdic- 
tion of  Kansas  Courts.  Where  a  father  accused  of  nonsupport 
of  a  child  is  surrendered  by  another  state  to  Kansas  as  a 
fugitive  from  justice,  the  fact  that  the  accused  had  not  been 
in  this  state  at  the  time  of  the  alleged  offense,  nor  since  then, 
does  not  deprive  the  Kansas  court  of  jurisdiction  to  try  him 
for  the  offense.    Id 503 

17.  A  person  who  has  never  been  in  this  state  may  under 

some  circumstances  be  convicted  here  of  a  violation  of  the 
statute  making  it  a  felony  for  a  parent,  without  lawful  excuse 
to  neglect  or  refuse  to  provide  for  the  support  of  his  children 
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under  the  age  of  sixteen  years  who  are  in  destitute  circum- 
stances.     Id, . , 503 

18.  Nonsupport  of  Child— Child  Supported  by  Others — No  De- 
fense of  Parent.  In  a  prosecution  of  a  parent  for  nonsupport 
of  his  child,  the  fact  that  necessities  of  the  child  are  being 
supplied  by  strangers  is  no  defense.    Id 503 

19.  Nonsupport  of  Child — Nonresident  Parent — Resident  Child — 
Statute.  Where  a  nonresident  parent  neglects  to  support  his 
minor  child  living  in  this  state  and  leaves  it  in  necessitous 
circumstances  he  is  guilty  of  violation  of  the  Kansas  deser- 
tion act  although  he  is  not  in  Kansas  at  the  time  of  the  alleged 
offense.     Id 503 

20.  Where  such  nonresident  of  Kansas  comes  or  is  brought 

into  this  state  either  voluntarily  or  unvoluntarily  he  may  be 
arrested  and  punished  under  the  Kansas  statute  for  nonsup- 
port of  his  .destitute  child.    Id 503 

21.  Preliminary  Examination  —  Accused  held  for  offense  not 
Charged  in  Warrant.  A  person  arrested  on  a  warrant  based 
on  a  complaint  charging  one  felony  may  be  bound  over  for 
another  felony  shown  to  have  been  committed  by  the  evi- 
dence adduced  at  the  preliminary  examination.  The  State  v. 
Fleeman   670 

22.  Reward  —  Apprehending  Criminal  —  Nonpay  Deputy  Sheriff 
May  Earn  Reward.  The  evidence  was  sufficient  to  prove  a 
contract  to  pay  a  reward  for  discovering,  locating  and  ap- 
prehending a  criminal.    Smith  v,  Fenner 830 

23.  The  right  of  a  public  officer  to  claim  a  reward  for 

doing  his  duty  discussed.     Id 830 

24.  A  nonpay  deputy  sheriff  who  was  under  no  official  duty 

to  discover  and  apprehend  a  thief  is  not  barred  by  any  rule  of 
public  policy  from  claiming  a  reward  offered  for  the  capture 

of  a  thief.    Id 830 

25.  Robbery  —  Cross-examination  —  Improper  Impeaching  Ques- 
tions. In  cross-examination  of  a  witness  for  the  purpose  of 
impeachment  it  was  not  error  to  exclude  previous  explan- 
ation of  prior  contradictory  statements  when  that  explanation 
is  not  contradictory  or  inconsistent  with  his  evidence  on  the 
trial.     The  State  v.  King 155 

26.  Robbery — Statements  of  Defendant  on  Previous  Trial — Com- 
petent. The  testimony  of  defendant  in  a  criminal  actioti  given 
on  a  former  trial  may  be  introduced  in  evidence  against  him. 

Id 155 

27.  Robbery — ^Trial — Photograph  Competent  Evidence.  A  photo- 
graph of  one  charged  with  the  commission  of  a  crime  may  be 
introduced  in  evidence  for  the  purpose  of  corroborating  a 
witness  who  identifies  the  one  charged.    Id »..  155 

28.  Robbery — Use  of  Automobile — Competent  Opinion  Evidence. 
Where  two  robbers  sat  in  their  automobile  in  front  of  a  store 
while  their  two  companions  robbed  the  store,  the  evidence  of 
one  who  afterwards  sat  in  his  automobile  at  the  same  place  is 
competent  to  show  that  the  place  where  the  crime  was  com- 
mitted could  be  seen  from  the  automobile.    Id 155 

29.  Transcript  from  Justice's  Docket — Jurisdiction  of  District 
Court.  Where  the  justice's  transcript  showed  that  after 
preliminary  examination  the  defendant  was  required  to  and 
did  give  recognizance  for  his  appearance  in  district  court  the 
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transcript  was  sufficient  to  confer  jurisdiction  on  the  district 
court.    Foley  v.  Hamfi 66  ^ 

30.  White  Slave  Law — Evidence — Impeachment.  General  repu- 
tation of  the  place  described  in  the  information  was  admis- 
sible.   The  State  v,  Fleeman 670 

31.  No  ground  for  impeaching  the  defendant  was  laid,  no 

error  was  committed  in  striking  out  the  answer  propounded 

'  to  a  witness,  apd  no  error  was  committed  in  sustaining  an 
objection  to  evidence.     Id 670 

32.  White  Slave  Law — Information — Duplicity.  Under  section 
2  of  chapter  179  of  the  Laws  of  1913  an  information  is  not 
bad  for  duplicity  which  charges  a  person  with  keeping  and 
maintaining  a  place  where  all  the  immoralities  named  in  the 
act  are  practiced  and  allowed.    IcL ; 670 

33.  White  Slave  Law— Regularly  Enacted.  Chapter  179  of  the 
Laws  of  1913,  commonly  known  as  the  "white  slave  law,"  was 
regfularly  enacted.     Id. 670 

'  34.  White  Slave  Law — Valid  Information — Amendment.  A  mo- 
tion to  quash  an  information  drawn  under  the  white  slave 
law,  on  the  ground  of  indefiniteness  and  uncertainty,  consid- 
ered and  held  the  matters  complained  of  did  not  affect  the  de- 
fendant's substantial  rights.    Id. 670 

35.  An  amendment  of  the  information  in  a  matter  of  form 

was  properly  allowed  at  the  trial.    Id. 670 

36.  After  the  amendment  the  information  was  reverified. 

The   reverification   was    unnecessary,    and   did    not   furnish 
ground  for  quashing  the  information.    Id 670 

CUSTOM: 

1.  Benefit  Insurance — N4)npayment  of  Dues — Forfeiture — Cus- 
tom. Where  a  delinquent  member  of  a  benefit  association 
seeks  to  avoid  a  forfeiture  by  reliance  upon  a  custom  of  ac- 
cepting delinquent  payments  within  a  definite  period  after  de- 
fault he  must  show  an  offer  to  make  payment  within  the 
limit  of  time  as  so  extended.    Conroy  v.  Railroad  Trainmen,  757 

D. 
DAMAGES: 

1.  Bridge  —  Defective  Guard  Rails — Injuries— ^Evidence — Find- 
ings. In  an  action  against  a  township  for  injuries  caused 
by  a  defective  guard  rail  on  a  township  bridge,  the  evidence 
supported  the  findings  of  the  jury,  and  judgment  against  the 
township  cannot  be  disturbed.    Holcomb  v.  Clifton  Tovmahip,    44 

2.  Compensation  Act — Pain  from  Injuries — Right  to  Compen- 
sation Therefor.  Under  the  workmen's  compensation  act 
compensation  can  be  recovered  where  inability  to  labor  is 
caused  by  pain  resulting  from  an  injury  received  in  an  acci- 
dent arising  out  of  and  in  the  course  of  the  employment. 
Trowbridge  v.  Wilson  &  Co 521 

3.  Compromise  and  Settlement  —  Rescission  —  Damages  as  for 
Conversion — Petition.  In  an  action  for  damages  for  the  con- 
version of  goods  by  a  bailee  no  error  is  committed  in  striking 
from  his,  answer  statements  amounting  to  reasons  for  the  con- 
version, where  the  facts  stated  constitute  no  legal  justifica- 
tion.    Tire  Co.  v.  Kirk 418 

4. A  claim  for  damages  for  malicious  prosecution  in  a 

civil  action  held  to  have  been  properly  stricken  out.    Id 418 
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5.  Compromise  and  Settlement — Rescission — Measure  of  Dam- 
ages. Although  the  owner  of  goods  in  the  hands  of  a  bailee 
denies  ownership,  if  the  holder  wrongfully  sells  them  the 
nrieasure  of  his  liability  for  conversion  is  their  value  at  the 
time  of  sale,  although  a  demand  for  them  is  not  made  until 
later.    Id 418 

6.  Condemnation  Proceedings — ^Interest  on  Damages  Sustained. 
A  proceeding  to  condemn  private  property  for  public  use  does 
not  involve  tort  and  an  owner  whose  land  is  so  appropriated 
is  entitled  to  interest  on  the  damages  sustained  by  him  from 
the  time  of  the  appropriation.    Calkins  v.  Railroad  Co 835 

7.  Damages  against  City— No  Claim  Filed  in  Time.  The  claim 
for  damages  not  having  been  filed  with  the  city  clerk  in  the  time 
required  by  the  statute  the  judgment  in  favor  of  the  city  must 
for  this  reason,  regardless  of  others,  be  affirmed.  Griffith  v. 
Railway  Co 23 

8.  Damages — Obstructing  Access  to  City  Lots — Findings — ^In- 
structions. In  an  action  for  damages  for  obstructing  ingress 
to  and  egress  from  city  property  certain  errors  in  admitting 
proof  of  damages  not  alleged,  and  in  submitting  improper 
special  questions  to  the  jury,  are  held  not  to  have  been  pre- 
judicially erroneous.    Id 23 

9.  Death  in  Foreign  State — Action  for  Damages  by  Kansas  Ad- 
ministrator. An  administrator  appointed  by  a  Kansas  pro- 
bate court  has  no  power  to  maintain  an  action  in  a  Kansas  court 
to  enforce  a  liability  created  by  the  laws  of  another  state  for 
the  wrongful  death  of  the  intestate  which  occurred  in  such 
other  state.    Battese  v.  Railroad  Co 468 

10.  Defective  Engine  —  Fire   Loss  —  Evidence — ^Train   Records-^ 
/       Weight  of  Such   Evidence.     Although  the  train  sheets  and 

records  of  a  railway  company  show  that  no  engine  or  train 
was  operated  at  or  near  the  place  where  a  fire  occurred,  this 
court  cannot  weigh  such  evidence  agrainst  evidence  of  other 
witnesses  who  testified  that  they  saw  an  engine  operating 
there  at  that  time.    Smith  v.  Railway  Co 160  • 

11.  Eminent  Domain — Railroad  Right  of  Way — Elements  of  Dam- 
ages. In  condemnation  proceedings  for  railroad  right  of  way 
injury  to  the  remaining  land  resulting  from  the  digging  of 
borrow  pits,  as  well  as  danger  of  seeds  being  carried  from 
noxious  weeds  growing  on  the  right  of  way,  are  proper  ele- 
ments of  damages  to  be  considered  by  the  jury.  Schaak  v. 
Railway  Co 470 

12.  Eminent  Domain — Railroad  Right  of  Way — Interest  on  Dam- 
ages. In  condemnation  proceedings  the  allowance  of  interest 
from  a  date  subsequent  to  the  appropriation  of  the  land  was 
not  erroneous.    Craig  v.  Railroad  Co 838 

13.  Eminent  Domain — Railroad  Right  of  Way — Measure  of  Dam- 
ages to  Whole  Farm.  In  determining  the  damages  to  a  farm 
resulting  from  a  railroad  right  of  way,  no  reversible  error 

*  was  committed  in  sustaining  objections  on  cross-examination 
of  a  witness  as  to  the  value  of  specific  tracts  of  the  farm,    /d.,  838 

14.  Eminent  Domain — ^Railroad  Right  of  Way — Special  Questfons 
Refused — "So  Error.  In  condemnation  proceedings  no  error  is 
committed  in  the  refusal  to  require  the  jury  to  answer  ques- 
tions as  to  how  much  depreciation  in  the  value  of  each  of 
several  tracts  forming  a  part  of  the  farm  was  caused  by  the 
appropriation  of  the  right  of  way.    Id 838 
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15.  False  Arrest  —  Damaf^es  —  Petition  —  Necessary  Allegations. 
Where  the  petition  alleges  that  by  reason  of  the  false  arrest 
the  plaintiff's  business  greatly  declined  and  was  damaged  in 
the  sum  of  ^1,000,  it  is  not  reversible  error  to  require  the 
plaintiff  to  set  out  in  his  petition  specifically  and  in  detail 
how  he  was  thus  damaged.    Smith  v.  Hem 373 

16.  False  Arrest — Receiving  Stolen  Groods — Evidence  of  Similar 
Offenses.  In  an  action  to  reaover  damages  for  false  arrest, 
under  a  charge  that  the  plaintiff  had  knowingly  received 
feloniously  stolen  goods,  evidence  is  admissible  to  prove  that 
the  plaintiff  had  on  other  occasions  knowingly  received  stolen 
goods.   Id. 373 

17.  Joint  Tort-feasors — Compromise  with  Part  of  Them.  On  an 
oral  compromise  with  several  joint  tort-feasors,  a  reservation 
of  the  right  to  proceed  against  the  other  joint  tort-feasors 
may  be  made  orally.    Scott  v,  Fadr  Association 668 

18.  Lease — Brekch  of  Covenant  to  Repair — Damages  which  could 
be  Averted.  Where  a  landlord  breaches  his  contract  to  make 
repairs  and  the  tenant  receives  personal  injuries,  she  will  not 
be  permitted  to  recover  damages  which  could  have  been 
averted  by  making  the  repairs  at  slight  expense  on  her  part. 
Murrell  v.  Crawford 118 

19.  Lease  —  Breach  of  Covenant  to  Repair  —  Personal  Injuries  — 
Contributory  Negligence.  Where  a  tenant  knows  that  a  porch 
is  in  need  of  repair,'  but  continues  to  use  it  and  is  injured 
thereby,  she  is  guilty  of  contributory  negligence,  notwith- 
standing the  lan£ord  had  promised  to  repair  the  porch  but 
failed  to  do  so.    Id, 118 

20.  Lease — Breach  of  Covenant  to  Repair — Personal  Injuries — 
Measure  of  Damages.  On  a  breach  of  covenant  by  the  land- 
lord to  make  repairs,  the  measure  of  damages  is  the  difference 
between  the  rental  value  of  the  premises  as  they  were  and 
what  it  would  have  been  if  they  had  been  put  and  kept  in 
repair.    Id 118 

21.  The  ordinary  rule  is  that  an  award  of  damages  for 

a  landlord's  breach  of  covenant  to  repair  a  dwelling  house  is 
not  extended  to  include  a  liability  for  personal  injuries  sus- 
tained by  the  tenant  in  the  use  of  the  unrepaired  property. 

Id.  . , 118 

22.  Lease — Grain  Rent — Pasturing  Growing  Crop — Right  of  Land- 
lord. Under  a  lease  providing  for  a  grain  rent  to  be  delivered 
at  railway  station,  the  landlord  had  no  claim  against  his 
tenant  for  a  share  of  the  proceeds  of  pasturing  the  growing 
crop.     Mull  V.  Boyle 579 

23.* In  an  action  by  the  landlord  against  tenants  for  dam- 
ages done  to  the  land  by  the  pasturage,  it  is  not  error  to  in- 
struct that  they  had  a  right  to  pasture  the  growing  crop, 
being  responsibly  to  the  owner  for  any  resulting  injury.    Id.,  679 

24.  Malicious  Assault — Instructions — "Smart  Money** — Damages 
— Suffering.  The  instructions  given,  none  being  requested  by 
the  defendant,  sufficiently  covered  the  issues  between  the 
parties  and  fairly  stated  the  law.    Townsend  v.  See f eld 302 

25.  The  findings,  in  accordance  with  the  evidence  of  the 

plaintiff,  convicted  the  defendant  of  such  malicious  and  op- 
pressive conduct  as  justly  to  render  him  liable  to  the  imposi- 
tion of  smart  money.    Id. 302 

60— Kan.— 1778 
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26.  The  allowance  of  actual  damages  was  properly  based  on 
physical  and  mental  suffering  caused  by  the  defendant's  con- 
duct and  not  alone  on  nervous  shock.    IdL '. 302 

27.  Malicious  Assault — Punitive  Damages — Financial  Condition  of 
Defendant.  It  was  proper  to  inquire  into  the  financial  condi- 
tion of  the  defendant  to  the  end  that  the  finding  as  to  puni- 
tive damages  might  be  intelligently  made.    Id, 302 

28.  Measure  of  Damages — Mental  Suffering.  Where  a  constable 
making  a  forcible  and  malicious  levy  inflicted  no  wound  or 
bruise  upon  plaintiff,  but  his  conduct  resulted  in  a  miscarriage 
accompanied  with  severe  pain,  such  result  could  not  be  classed 

as  mental  as  distinguished  from  physical  suffering.    Id 302 

29.  Mining  Coal — Subsidence  of  Surface — Damages — Limitation 
of  Actions.  An  action  for  damages  caused  by  the  subsidence 
of  the  surface  of  land,  brought  about  by  mining  coal  there- 
from, is  not  barred  by  the  statute  of  limitations  until  two 
years  have  elapsed  after  the  surface  has  subsided.  WcUsh  v. 
Fuel  Co 29 

30.  Mob  Violence  —  Death  —  Pleadings  —  Evidence.  In  an  action 
against  a  city  to  recover  damages  for  a  death  in  consequence 
of  the  action  of  a  mob,  the  petition  is  held  sufficient  to  state 
a  cause  of  action,  and  the  plaintifTs  evidence  is  held  suffi- 
cient as  against  a  demurrer.  Harvey  v.  City  of  Bonner 
Springs    9 

31.  Mob  Violence — Defense — Deceased  Resisting  Arrest — Instruc- 
tions. In  an  action  against  a  city  for  damages  for  a  deat^ 
claimed  to  have  been  caused  by  a  mob,  where  the  defense  was 
that  the  death  was  caused  by  the  unlawful  resistance  of  the 
deceased  to  arrest  by  the  city  marshal,  the  issues  thus  raised 
were  correctly  stated  in  the  instructions.    Id* 9 

32.  Motorcycle  —  Exceeding  Speed  Limit  —  Frightening  Team  in 
Adjacent  Field.  Where  a  farmer's  team  hitched  to  a  binder 
in  a  field  adjoining  a  public  highway  became  frightened  by  the 
noise  of  a  motorcycle  running  along  the  highway  at  a  rate 
exceeding  the  statutory  speed  limit,  the  driver  of  the  motor- 
cycle was  not  liable  for  the  consequent  damages.  Walker  v. 
Faelber    646 

33.  Negligence — ^Two  Acts  of  Negligence — Findings  Sufficient. 
Where  a  jury  by  a  special  question  were  required  to  speojfy 
what  particular  act  or  acts  of  negligence  caused  the  fire, 
an  answer  specifying  "careless  handling  of  the  engine  or  de- 
fective condition  of  the  smokestack  of  the  engine"  was, 
under  the  evidence,  sufficient.    Smith  v.  RaMway  Co 150 

34.  Negligence — Weight  of  Certain  Evidence — Improper  Instme- 
tions.  A  certain  instruction  relative  to  comparative  weight  of 
the  evidence  of  one  who  testified  he  saw  an  engine,  and  that 
of  witnesses  who  testified  that  they  did  not  see  such  engine, 
should  not  have  been  given.    Id. > 150 

35.  Obstructing  Access  to  City  Lots — Inconsistent  Findings.    In 
^  an  action  for  damages  for  obstructing  access  to  city  property, 

one  finding  that  the  obstruction  complained  of  renoered  the 
street  impassable  and  another  finding  that  the  street  was 
passable  were  fatally  inconsistent  and  contradictory.  Griffith 
V,  Railway  Co 28 

36.  Obstructing  Access  to  City  Lots — Joint  Liability  of  Defend- 
ants. Under  the  circumstances  shown  the  finding  that  one  of 
the  defendants  rearranged  certain  railroad  tracks,  ttker^j 


Digitized  by 


Google 


INDEX.— Vol.  102.  947 


DAMAGES — Continued  : 

obstructing  travel  in  the  street,  did  not  relieve  the  other  de- 
fendant f rona  responsibility  therefor.    Id 23 

37.  Obstructing  Street — Cause  of  Damages  as  Alleged  Not  Proven. 
It  appearing  that  the  cement  wall  complained  of  as  a  barri- 
cade did  not  have  the  effect  to  increase  the  obstruction  to 
travel,  it  is  held  that  the  plaintiff  cannot  recover  on  account 

of  the  erection  of  such  wall.    Id 23 

38.  From  the  location  of  different  avenues  of  approach 

shown  by  the  record  the  plaintiff  is  not  shown  to  have  been 
damaged  by  the  rearrangement  of  the  railroad  tracks  com- 
plained of.     Id 23 

39.  Oil  and  Gas  Lease — Failure  to  Develop — Lessor's  Remedy — 
Damages — Forfeiture.  Where  an  oil  lease  embraced  two  sepa- 
rate tracts  of  land  and  the  lessee  failed  to  develop  one  of  the 
tracts  for  fourteen  years  the  lessor  may  recover  damages  for 
delay  and  the  lessee  may  be  required  to  develop  the  tract 
within  reasonable  time  under  penalty  of  forfeiture  of  the  lease. 
Alford  V.  Dennis  403 

40.  Oil  Refinery  —  Lawful  Business  —  Liability  for  Damages  to 
Neighbor.  The  fact  that  the  business  of  a  refinery  is  in  itself 
a  lawful  one  and  that  the  owner  of  it  operates  it  carefully, 
will  not  exempt  him  from  liability  for  casting  oil,  refuse  and 
poisonous  substances  on  the  land  of  the  plaintiff  in  such  quan- 
tities as  to  cause  him  substantial  injury.    Helms  v.  Oil  Co 164 

41.  The  liability  of  the  defendant  in  such  a  case  is  meas- 
ured by  the  rules  in  relation  to  a  nuisance  instead  of  those 
governing  cases  of  negligence.    Id 164 

42.  Shipment  of  Cattle — Loss — Notice  to  Carrier.  The  contract  of 
shipment  required  notice  of  loss  or  injury  during  transporta- 
tion or  at  loading  or  unloading  places  on  the  carrier's  road. 
Held,  the  contract  was  concluded  with  the  delivery,  and  notice 
of  loss  occurring  after  delivery  was  not  necessary.  Ott  v. 
Railway  Co 254 

43.  Shipping  Cattle  —  Delay  in  Transportation  —  Damages  —  In- 
structions. In  an  action  for  damages  for  delay  in  transporta- 
tion of  cattle  where  the  carrier  knew  of  conditions  likely  to 
cause  delay,  and  the  carrier  accepted  the  cattle  for  shipment 
without  informing  the  shipper  of  such  conditions,  the  carrier  • 
was  liable  for  damages  from  the  delay  in  the  transportation. 

Id 254 

44.  Tort — Photograph  in  Moving  Picture — Rights  of  Privacy — 
Damages.  The  exhibition  in  a  moving-picture  theatre  of  the 
photograph  of  a  person  taken  without  her  consent  and  for  the 
purpose  of  exploiting  the  publisher's  business,  is  a  violation 
of  the  right  of  privacy  and  entitles  her  to  recover  without 
proof  of  special  damage.    Kum  v.  Allen 883 

DEATH: 

1.  Death  in  Foreign  State — Action  for  Damages  by  Kansas  Ad- 
ministrator. An  administrator  appointed  by  a  Kansas  probate 
court  has  no  ppwer  to  maintain  an  action  in  a  Kansas  court  to 
enforce  a  liability  created  by  the  laws  of  another  state  for  the 
wrongful  death  of  the  intestate  which  occurred  in  such  other 
state.    Battese  v.  Railroad  Co 468 

2.  Death  of  Fireman — Falling  from  Moving  Train — ^Assumptioii       / 
of  Risk.    Under  the  federal  employer's  liability  act  where  an 
experienced  fireman,  seeing  his  train  in  motion,  climbed  on  top 
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of  a  car,  and  while  going  forward  over  the  car  tops  fell  and 
was  killed,  he  assumed  the  risk.    Brigga  v.  Railroad  Co 441 

3.  Mob  Violence  —  Death  —  Pleadings  —  Evidence.  In  an  action 
against  a  city  to  recover  damages  in  consequence  of  the  ac- 
tion of  a  mob,  the  petition  is  held  sufficient  to  state  a  cause 
of  action,  and  the  plaintiff's  evidence  is  held  sufficient  as 
against  a  demurrer.    Harvey  v.  City  of  Bonner  Springs 9 

4.  Mob  Violence — Death  While  Resisting  Arrest — Good  Faith  of 
Officers  Question  for  Jury.  In  an  action  for  damages  for  death 
while  deceased  was  resisting  arrest  by  a  marshal's  posse,  the 
questions  of  the  good  faith  of  the  city  officers,  and  whether  the 
posse  constituted  a  mob  under  the  statute,  were  for  the  jury. 

Id 9 

5. Under  the  facts  stated  in  the  opinion  and  under  the 

evidence  a  verdict  for  the  plaintiff  against,  the  city  for  $8,500 
will  not  be  disturbed.    Id 9 

6.  Negligence — Street-car  Track — Buggy  Overturned — ^Death — 
Findings.  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy  occasioned  by  a  street  car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other  nor  with  the  verdict  for  plaintiff.  Adams  v. 
Electric  Railway  Co 214 

7.  Shipper  of  Stock  —  Dangerous  Position  Voluntarily  Taken  — 
Railroad  Not  Liable.  Where  a  shipper  of  stock  riding  on  a 
shipper's  pass  voluntarily  placed  himself  in  a  position  of  ob- 
vious danger  on  the  side  of  a  moving  freight  car  and  was  not 
engaged  in  looking  after  the  stock  in  his  charge  the  railroad 
company  is  not  liable  in  an  action  to  recover  for  his  death. 
Shore   v.   Radlway   Co 642 

8.  Wrongful  Death— Conspiracy — Evidence.  There  was  evidence 
sufficient  to  show  a  conspiracy  to  assault  on  the  part  of  the 
defendants.     Berry  v.  Dewey 593 

9.  The  instructions  concerning  conspiracy  were  fair,  and 

they  fully  protected  the  rights  of  the  defendant.    Id 598 

10.  Wrongful  Death — Damages — Competent  Evidence — Incompe- 
tent Evidence.  In  an  action  to  recover  damages  for  wrongful 
death,  it  is  proper  to  prove  the  amount  of  property  owned  by, 
and  the  wage-earning  capacity  of,  the  deceased  person.    Id.,  593 

11.  A  judgment  will  not  be  reversed  on  account  of  the 

withdrawal  of  evidence  impeaching  persons  who  are  neither 
parties  to  the  action  nor  witnesses  therein,  on  matters  wholly 
collateral,  and  which  cannot  assist  the  jury  in  determining  the 
issues  ,on  trial.    Id 698 

12.  Wrongful  Death — Verdict  Not  Excessive.  In  an  action  brought 
by  a  mother  to  recover  for  the  wrongful  death  of  her  son 
a  verdict  and  judgment  for  $5,000  is  not  excessive  where  the 
deceased  was  33  years  old  at  the  time  of  his  death,  was  in 
good  health  and  vigorous,  and  was  accumulating  property. 

Id 693 

13.  Financial  benefits  derived  by  the  heir  of  a  person  who 

has  lost  his  life  by  the  wrongful  act  of  another  cannot  be 
deducted  from  the  damages  sustained  and  the  verdict /and 
judgment  cannot  be  reduced  by  the  benefits  received.    Id 698 

DEEDS > 

1.  Action  to  Compel  Reconveyance — Fraud — ^Action  Transitory. 

An  action  to  compel  the  defendant  to  reconvey  land  claimed 
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DEEDS — Continued  : 

by  him  under  a  deed  alleged  to  have  been  procured  through 
his  fraud,  is  transitory  and  not  local,  and  may  be  brought 
in  any  county  where  personal  service  can  be  had  upon  him. 
Zane  v,  Vawter 887 

2.  Deed-^Breach  of  Warranty — Incumbrances — Mutual  Mistake 
— Presumptions.  Where  a  deed  contained  a  warranty  against 
incumbrances  the  presumption  is  that  the  deed  contained  the 
agreement  of  the  parties,  but  such  presumption  may  be  over- 
come by  evidence  which  incontrovertibly  shows  that  this 
covenant  was  inserted  by  mutual  mistake.    Zuspann  v,  Roy . .  188 

3.  Deed  by  Wife — Nonjoinder  of  Husband— Husband's  Interest 
Not  Conveyed.  Where  a  wife  conveyed  land  owned  by  her, 
without  her  husband  joining  in  the  deed,  the  land  not  having 
been  a  homestead  nor  sold  for  payment  of  debts,  the  hus- 
band upon  the  decease  of  his  wife  became  absolute  owner 

of  one-half  interest  in  such  land.    Murray  v.  Murray 184 

4.  The  plaintiff's  allegation  that  the  wife  was  unduly 

influenced  was  immaterial,  as  she  could  not  convey  his  inter- 
est in  the  land  without  his  consent.    Id 184 

5.  Deeds  In  Escrow — Fraud  Discovered — ^Rescission  of  Contract 
— Reconveyance.  Where  deeds  to  land  are  deposited  in  escrow 
to  await  final  payment,  no  title  passes  until  full  payment  is 
made,  and  where  the  grantee  is  entitled  to  rescind  on  the 
ground  of  fraud  discovered,  no  formal  offer  to  reconvey  the 
property  is  required.    Business  Blocks  Co,  v,  Gregory 38 

6.  Gift — Execution  of  Deed — Undue  Influence — Evidence.  Evi- 
dence relating  to  the  validity  of  a  deed  to  a  farm  was  sufficient 
to  show  that  the  deed  was  a  lawful  gift;  that  the  gn^antor 
acted  intelligently,  independently,  and  of  her  own  volition, 
and  free  from  undue  influence  on  the  part  of  the  grantee. 
Golder  v.   Golder    486 

7.  Gift — ^Transaction  with  Deceased — Deposition  of  Incompetent 
Witness — Waiver.  Where  plaintiffs  take  the  deposition  of  de- 
fendant who  is  incompetent  to  testify  to  transactions  with  a 
person  since  deceased,  the  taking  of  defendant's  deposition  by 
plaintiffs  is  a  waiver  of  objections  to  his  testimony  and  the 
deposition  may  be  read  in  evidence  on  behalf  of  the  defendant 

IcL    486 

8.  Mutual  Mistake.  A  mutual  mistake  in  a  deed  conveying  real 
property  may  be  shown  although  the  parties  thereto  did  not, 
before  it  was  signed,  carefully  examine  it  to  astertain  whether 

it  expressed  their  agreement.    Zuspann  v.  Roy 188 

9. A  mutual  mistake  in  a  written  contract  is  one  that  is 

made  by  all  the  parties  thereto.    Id 188 

DEMURRERS — See  Pleading  and  Practice. 

DEPOSITIONS: 

1.  Gift — ^Transaction  with  Deceased — Deposition  of  Incompetent 
Witness — Waiver.  Where  plaintiffs  take  the  deposition  of  de- 
fendant who  is  incompetent  to  testify  to  transactions  with  a 
person  since  deceased,  the  taking  of  defendant's  deposition  by 
plaintiffs  is  a  waiver  of  objections  to  his  testimony,  and  the 
deposition  may  be  read  in  evidence  on  behalf  of  the  defend- 
ant.   Golder  v.  Golder 486 

DEPUTY  SHERIFFS— See  Rewards,  1-3. 
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DESCENTS  AND  DISTRIBUTIONS: 

1.  Appeal — ^No  Transcript  of  Evidence— Scope  of  Review.  Fail- 
ure to  provide  a  transcript  of  the  evidence  does  not  necessarily 
require  the  dismissal  of  an  appeaL  It  merely  excludes  from 
the  scope  of  the  review  those  features  of  the  lawsuit  depend- 
ent thereon.    Lasnier  v.  Martin 561 

2.  Construction  of  Will— Evidence— Statements  of  Testatrix.  It 
is  not  error  to  exclude  evidence  of  statements  made  by  the 
testatrix  to  the  scrivener  that  she  wanted  each  of  the  devisees 

to  share  equally  with  the  others.    Neil  v.  Stuart. .  .* 242 

3.  Construction  of  Will — Interest  of  Devisees.  A  clause  in  a  will 
providing  that  the  property  is  to  be  sold  and  divided  "Among 
my  Brothers  &  Sisters  children  and  David  R.  Neil  and  An- 
drew Neil,  also  Lulu  Keith  equally"  is  construed  to  mean  that 
the  three  persons  last  named  take  equally  with  each  of  the 
nephews  and  nieces  per  capita.    Id, 242 

4.  Contract — ^To  Make  Minor  an  Heir — Insufficient  Evidence.  In 
an  action  to  compel  specific  performance  of  a  contract  to 
leave  all  defendant's  property  to  plaintiff  the  evidence  did  not 
prove  the  contract  alleged  itr  plaintiflfs  petition.     McKeown 

V.  Carroll   , 826 

5.  Deed  by  Wife — Nonjoinder  of  Husband — Husband's  Interest 
Not  Conveyed.     Where  a  wife  conveyed  land  owned  by  her, 

^  without  her  husband  joining  in  the  deed,  the  land  not  having 
been  a  homestead  nor  sold  for  payment  of  debts,  the  husband, 
upon  the  decease  of  the  wife,  became  absolute  owner  of  one- 
half  interest  in  such  land.    Murray  v.  Murray 184 

6.  The  plaintiflfs  allegation  that  the  wife  was  unduly 

influenced  was  immaterial,  as  she  could  not  convey  his  interest 

in  the  land  without  his  consent.    I<L 184 

7.  Descents  and  Distributions — "Colorable"  Transactions  of  Hus- 
band. A  colorable  transaction  is  one  presenting  an  appear- 
ance which  does  not  correspond  with  the  realty,  and  in  the 
sense  ordinarily  contended  for,  an  appearance  intended  to 
conceal  or  to  deceive.    Oabom  v.  Osbom 890 

8. Deeds  of  real  estate  conveying  to  a  married  man  life 

estates  and  to  his  sons  the  remainders  in  fee,  considered,  and 
held  not  to  be  colorable.    Id, 890 

9.  Descents  —  Personal  Property  —  Rights  of  Widow.  Without 
actual  fraud  in  procuring  a  wife  to  join  in  a  conveyance  of 
her  husband's  land,  giving  her  a  clear  right  to  impound  the 
consideration  received  by  him  or  to  control  its  use,  she  cannot 
pursue  the  fund.    Id. 890 

10.  In    order   to   recover    under    a    petition    claiming   a 

widow's  statutory  interest  in  real  estate,  the  widow  must 
claim  under  the  statute  and  through  her  husband.    Id 890 

11.  Descents — Widow's  Interest  in  Deceased  Husband's  Lands — 
Life  Eestate.  The  statute  giving  a  widow  one-half  in  value  of 
real  estate  in  which  her  husband  in  his  lifetime  had  a  legal 
or  equitable  interest  refers  to  legal  or  equitable  interest 
capable  of  inheritance.    Id 890 

12.  A  widow  has  no  interest,  under  the  statute,  in  lands 

purchased  by  her  husband  with  his  own  funds  and  deeded  to 
him  ''and  at  his  death  to  his  sons"  his  interest  being  a  life 
estate   only.     Id 890 

13.  Gifts — Personal  Property  of  Husband — Right  of  Disposition. 
A  husband  has  unlimited  power  to  give  away  his  money 
or  personal  property,  although  the  intention  or  known  effect 
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DESCENTS  AND  DISTRIBUTIONS—Continued  : 

be  to  deprive  the  wife  of  her  statutory  share  should  she  survive 

him.     Id 890 

14. Money  paid  a  married  man  as  the  consideration  for  a 

conveyance  of  his  real  estate,  in  which  his  wife  joins,  belongs 
to  him  unless  it  be  definitely  agreed  that  a  specific  portion  shall 
belong   to   her   individually.     Id 890 

15.  Homestead — Findings — ^No  Abandonment.  Findings  that  the 
claimant  of  a  homestead  had  not  abandoned  her  residence  in 
the  city  in  which  the  property  in  question  is  situated,  and  that 
she  considered  that  city  as  her  residence,  held  to  imply  that  she 
intended  to  return  to  the  property  and  occupy  it  as  a  home. 
Koehler  v.  Gray 878 

16.  Homestead  —  Taken  by  Eminent  Domain  —  Rights  of  Heirs. 
Where  a  homestead  occupied  by  the  daughter  of  an  intestate 
is  taken  by  eminent  domain,  the  daughter  is  entitled  to  com- 
pensation for  her  share  of  the  property,  and  also  for  loss  of 
the  right  to  occupy  the  whole.    Id 878 

17.  Indebtedness  of  Heir  to  Ancestor — Equitable  Distribution  of 
Estate — Limitation  of  Actions.  An  indebtedness  owing  by  an 
heir  to  his  ancestor  constitutes  an  equitable  lien  in  favor  of 
the  estate  upon  such  heir's  distributive  share  of  the  real  prop- 
erty belonging  to  the  estate  superior  to  the  lien  of  any  judg- 
ment against  such  heir  existing  at  the  time  of  the  death  of 
the  ancestor.     Wilson  v.  Channell 793 

18. In  determining  the  equities  between  an  heir  who  is 

indebted  to  an  ancestor  and  the  ancestor's  estate  the  statute  • 
of  limitations  has  no  application.    Id 793 

19.  Oral  Promise  to  Devise  Property — Consideration — Heir's  Re- 
lease of  Life  Insurance.  Where  the  holder  of  a  life  insurance 
policy  desiring  to  collect  its  surrender  value,  induced  his  heir 
to  sign  a  release  under  his  oral  promise  to  leave  her  at  his 
death  a  certain  share  of  his  property,  the  release  was  a  good 
consideration  for  the  promise,  and  it  may  be  enforced.  Stahl 
V,  Stevenson 447 

20v  Oral  Promise  to  Devise  Property — Statute  of  Frauds.  An  oral 
promise  of  an  ancestor  to  leave  at  his  death  for  a  good 
consideration,  to  an  heir  presumptive,  such  share  of  his  prop- 
erty as  she  would  be  entitled  to  under  the  statutes  of  descents 
and  distributions  is  not  within  the  statute  of  frauds.    Id 447 

21.  Such  a  contract  is  not  one  that  is  not  to  be  performed 

within  a  year,  within  the  meaning  of  the  statute  of  frauds. 

Id 447 

22.  Oral  Promise  To  Leave  Property  to  Heir — Law  of  Wills  Does 
Not  Apply.  A  contract  by  which  the  obligor  undertakes  to 
make  provision  at  his  death  for  the  obligee,  although  no 
present  title  to  any  property  passes,  is  not  required  in  order 
to  be  valid  to  be  executed  in  accordance  with  the  statute  relat- 
ing to  wills.     Id 844 

23.  Oral  Promise  to  Leave  Property  to  Heir — Statute  of  Frauds. 
The  provision  of  the  statute  of  frauds  requiring  written 
evidence  of  a  contract  "for  the  sale  of  lands  ...  or  any 
interest  in  or  concerning  them"  does  not  apply  to  all  contracts 
which  in  any  way  concern  lands.    Id 844 

24.  Oral  Promise  to  Leave  Property  to  Heir — ^Trust  by  Implica- 
tion of  Law — Statute.  An  oral  promise  by  an  ancestor  for 
good  consideration  to  leave  at  his  death  a  share  of  his  prop- 
erty to  an  heir  presumptive  impressed  a  trust  upon  his  estate, 
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which  trust  arises  by  implication  of  law  and  i&  not  forbidden 

by  the  statute.    Id 844 

25.  Wife's  Interest  in  Husband's  Land — Not  an  Inheritance.  The 
wife's  interest  in  her  husband's  real  estate  does  not  depend  for 
its  inception  upon  the  death  of  the  husband,  as  an  inheritance 
would,  but  springs  into  existence  by  operation  of  law  upon  a 
concurrence  of  seizin  and  the  marriage  relation — it  is  no  in- 
heritance.   Murray  v,  Murray 184,  186 

26.  Will  —  Construction  —  Life  Estates  —  Estates  in  Remainder 
— ^Vested  Title.  Where  a  testator  bequeaths  a  life  estate  to 
his  widow,  and  the  remainder  undivided  to  his  sons,  the  sons 
acquire  a  vested  remainder  in  the  property,  and  they  may 
sell  and  dispose  of  their  undivided  interests.  Stevenson  v. 
Stevenson 80 

27.  Will  —  Perpetuities  —  Void  Provisions  —  Descent  of  Estate. 
Where  a  will  fails  because  it  offends  against  the  rule  of  per- 
petuities the  property  thus  ineffectually  disposed  of  vests  at 
once  in  the  heirs  at  law  of  the  deceas^.    Lasrder  v,  Martin,  651 

28.  Wills — Rule  against  Perpetuities.  The  rule  against  perpetu- 
ities is  that  no  future  interest  in  property  can  lawfully  be 
created  which  does  not  necessarily  vest  within  twenty-one 
years  after  some  life  or  lives  presently  in  being.    IdL 651 

29.  Provisions  of  a  will  which  direct  that  no  disposition 

of  certain  property  shall  be  ma(le  "within  twenty-one  years 
after  the  death  of  my  beloved  wife"  are  void  under  the  rule 
against  perpetuities.     Id 661 

DESERTION  AND  NON SUPPORT— See  Parent  and  Child,  2-6. 
DIVORCE  AND  ALIMONY: 

1.  Divorce — Decree — Property  Rights  Determined — Res  Judicata. 

A  final  judgment  in  an  action  granting  a  divorce  settles  all 
property  rights  of  the  parties  and  is  a  bar  to  an  action  after- 
ward brought  by  either  party  to  determine  the  question  of 
alimony,  or  any  property  rights  which  might  have  been  settled 
by  the  judgment.    Heivly  v.  Miller 818 

DRAINAGE: 

1.  Drainage  District — No  Power  over  Highways  or  Highway  Cul- 
verts. A  drainage  district  has  no  power  to  regulate  the  con- 
struction of  highwa3rs  or  of  highway  culverts  within  the  dis- 
trict, but  such  power  over  township  highways  is  vested  in  the 
township  board  of  highway  conrniissioners.  Drainage  Dis- 
trict V.  Highway  Commissioners 686 

2.  Drainage  District  Supervisors — ^Tenure  of  Office — Constita- 
tional  Law.  The  provision  in  chapter  168  of  the  Laws  of  1911 ' 
fixing  the  tenure  of  office  of  the  supervisors  of  a  drainage 
district  at  five  years  is  violative  of  section  2  of  article  15  of 
the  constitution  forbidding  the  legislature  to  create  any 
office  the  tenure  of  which  is  longer  than  four  years.  The 
State,  ex  rel,,  v.  Drainage  District 576 

3.  Surface  Water — Drainage — ^Depression — ^Not  a  Watercourse. 
A  depression  on  plaintifTs  land  into  which  surface  water  from 
defendant's  land  flowed  in  time  of  heavy  rains  was  not  neces- 
sarily a  natural  watercourse  into  which  defendant  might  law- 
fully drain  the  surface  waters  from  his  land.    Evans  v,  Diehl,  728 

4.  A  depression  into  which  surface  and  standing  waters 

may  be   drained   is   not   necessarily   a   natural   watercourse 
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merely  because  flood  waters  from  a  neighboring  river  find 
their  way  into  that  depression  when  the  river  is  in  flood.  Id,,  728 
5.  Surface  Water — Drainage  —  Injuring  Neighbor's  Land  —  In- 
junction. Findings  of  fact  on  which  a  judgment  enjoining  the 
maintenance  of  a  drain  and  ditch  was  based,  examined  and 
no  substantial  conflict  discerned  therein.    Id 728 

E. 
EJECTMENT: 

1.  Adverse  Possession — Payment  of  Taxes  as  Evidence.  Pay- 
ment of  taxes,  although  not  a  controlling  circumstance,  is  one 
of  the  means  by  which  ownership  is  asserted,  and  the  failure 
to  pay  taxes  weakens  a  claim  of  ownership  by  adverse  posses- 
sion.    Finn  v.  Alexander 607 

2.  Adverse  Possession — Requisites  to  Obtain  Title.  Title  to  land 
of  another  cannot  be  acquired  by  adverse  possession  unless 
the  possession  is  open,  notorious,  hostile  and  exclusive,  and  of 
such  nature  that  the  owner  may  be  presumed  to  know  the  oc- 
cupant is  claiming  a  title  inconsistent  with  his  own.    Id 607 

3. Occupancy  of  land  in  common  with  the  owner  or  with 

his  consent  and  in  recognition  of  his  right  is  not  suflicient  to 
constitute  adverse  possession.    Id, 607 

4.  Taxation — Defective  Notice  of  Amount  to  Redeem — ^Voidable 
Tax  Deed.  If  in  a  final  redemption  notice  to  redeem  from  tax 
sale  the  sum  stated  as  necessary  to  redeem  be  substantially 
greater  than  the  amounts  properly  chargeable  under  the  stat- 
utes a  tax  deed  based  thereon  is  voidable.    Jones  v.  Harper. , .  539 

ELECTRICITY: 

1.  Uninsulated  Wires — Children  Playing — Injuries — Negligence 
Question  of  Fact.  Whether  an  electric  company  was  guilty 
of  negligence  in  permitting  uninsulated  wires  along  a  street 
in  a  thickly  settled  portion  of  the  city  was  for  the  jury. 
Storm  V,  Light  Co 40 

2.  Uninsulated  Wires — Injuries — ^Trial — Findings  Construed.  A 
finding  to  the  effect  that  a  loose  wire  had  been  in  contact 
with  the  wires  of  an  electric  light  company  so  long  that  it 
ought  to  have  discovered  it  before  the  occurrence  of  an  acci- 
dent was  held  not  supported  by  the  evidence,    /d. 40 

3.  -: A  finding  that  the  company's  wires  would  not  have 

injured  any  one  using  the  streets  in  a  way  reasonably  to  have 
been  foreseen,  held  not  to  mean  that  the  throwing  of  a  loose 
wire  across  them  could  not  have  been  anticipated  by  the 
exercise  of  ordinary  caution.    Id 40 

ELECTRIC  RAILROADS—See  Railroads,  1-3. 

EMINENT  DOMAIN— See  Condemnation  Proceedings,  2,  3,  5-9. 

ESCROW: 

1.  Deposit  of  Title  Deeds  in  Escrow  —  Title  Does  Not  Pass. 
Where  deeds  of  realty  are  deposited  in  escrow,  to  be  delivered 
to  grantee  upon  completion  of  payment  therefor,  title  to 
property  does  not  pass  unless  full  payment  is  made.  Business 
Blocks  Co.  V,  Gregory 33 

ESTOPPEL: 

1.  Condemnation  Proceedings — ^Warrant  for  Damages — Owner- 
ship— Arbitration — Estoppel.  Where  a  grantor  to  whom  a 
county  warrant  for  road  damages  was  issued  voluntarily  sub- 
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ESTOPPEL— Continued  : 

mitted  to  the  county  commissioners  a  question  at  issue  he  is 
estopped  from  questioning  the  award  of  such  arbitrators  thus 
selected.    lAllard  v.  Johnson  County 822^ 

2.  Fraternal  Insurance — Suspension — Effect  of  Acceptance  oi 
Back  Dues — EstoppeL  After  accepting  from  the  beneficiary 
the  dues  and  assessments  for  the  two  months  preceding  the 
death  of  the  assured  and  retaining  them  it  was  too  late  for 
the  defendant  to  question  the  authority  of  the  beneficiary  to 
make  the  payments.    Allen  v.  Knights  and  Ladies 128- 

3.  Homestead — Conveyance  by  Wife  Alone — Right  of  Resdssicm 
by  Wife — Estoppel.  Having  in  good  faith  explained  to  the 
grantees  concerning  the  long  absence  of  her  husband  the 
plaintiff  is  not  estopped  either  by  her  deeds  or  by  her  con- 
duct from  maintaining  this  action  to  set  aside  her  deed. 
Thompson  v,  MiUikin 71T 

4.  Judgment — Stipulation  for  Judgment — Estoppel  to  Deny  Va- 
lidity. Where  a  stipulation  for  judgment  signed  by  attorneys 
for  both  parties  is  used  by  one  party  to  procure  a  continuance 
such  party  is  estopped  from  denying  that  his  attorney  signed 
such  stipulation  without  authority.    Berry  v.  Dewey 392* 

5.  Oil  Lease — Oral  Contract — Statute  of  Frauds — ^Trusts.  Where 
an  oil  and  gas  lease  negotiated  by  several  lessees  is  made  to 
one  of  them  as  trustee  for  the  benefit  of  all,  and  each  of  the 
group  of  buyers  subsequently  paid  his  share,  their  claims 
cannot  be  defeated  on  the  g^^ound  that  the  transaction  was 
within  the  statute  of  frauds.     Goss  v,  Rothrock 272 

6.  Neither  the  trustee  holdiflg  title  for  the  benefit  of 

buyers  of  an  oil  lease,  nor  any  purchaser  from  him  with 
notice,  can  defeat  the  trust  on  the  gn^ound  that  it  was  not 
created  or  evidenced  by  writing.     Id  272" 

7.  Oil  Lease — Sale  by  Trustee — Ratification  by  Owners  —  Es- 
toppel. Where  a  trustee  makes  a  sale  of  an  oil  lease,  a  bene- 
ficial owner  of  the  lease  who  elects  to  look  to  such  trustee  for 
his  share  of  the  purchase  price  thereby  ratifies  the  sale,  and 
is  estopped  from  claiming  title  as  against  the  purchaser  at 
such   sale.     Id 272 

8.  Written  Contract — Recitals — Parol  Evidence  to  Contradict.  A 
recital  in  a  contract  is  not  necessarily  conclusive  unless  it 
operated  as  an  inducement  for  the  contract,  or  was  the  essence 
of  the  contract,  or,  having  been  accented  and  acted  upon,  re- 
sulted in  consequences  which  it  would  be  inequitable  and  un- 
just to  disturb.    Moon  v.  Moon 737 

EVIDENCE: 

1.  Action  for  Damages.  In  an  action  for  fraud  based  on  altera- 
tion of  a  contract,  a  copy  of  the  contract  which  defendant's 
attorney  had  certified  as  correct  and  filed  with  the  register  of 
deeds,  though  differing  from  the  original  contract  attacked 

by  plaintiff  was  admissible.     Mullarky  v.  Manker 92 

2.  Alienation  of  Affections — Action  against  Parents-in-Law — 
Proof  Required.  To  support  an  action  against  parents-in-law 
for  alienating  their  son's  affections  for  his  wife  a  much 
stronger  and  clearer  case  is  required  to  be  established  than 
against  a  stranger.     Cooper  v.  Cooper 378 

3.  Alienation  of  Affections — Insufficient  Evidence  against  Father- 
in-Law.  A  father-in-law  is  not  guilty  of  alienating  his  infant 
son's  affections  for  his  wife  merely  because  he  sends  him  to 
school  after  the  wife  has  refused  to  live  with  him  on  account 
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EVIDENCE— Continued  : 

of  non-support,  and  when  in  good  faith  the  father  sought  to 
improve  the  son's  earning  capacity.     Id 378 

4.  Alienation  of  Affections — Insufficient  Evidence  against.  Moth- 
er-in-Law.  A  mother-in-law  is  not  guilty  of  alienating  her  in- 
fant son's  affections  for  his  wife  merely  because  she  disliked 
the  wife  and  expressed  her  belief  that  because  of  his  extreme 
youth  he  was  not  fitted  for  the  responsibilities  and  duties 

of  a  married  man.    Id 378 

5.  Alienation  of  Affections  —  Insufficient  Evidence  to  Sustain 
Judgment.  Evidence  examined  and  held  insufficient  to  sustain 
a  judgment  in  favor  of  plaintiff  against  her  parents-in-law 
for  the  alienation  of  her  husband's  affections.     Id 378 

6.  Arson — Expression  Used  by  Defendant — ^Inferences  for  Jury. 
No  er^or  is  committed  in  refusing  to  allow  a  witness  to  testify 
as  to  what  he  understood  a  person  to  mean  by  an  expression 
he  had  used,  when  the  situation  is  such  that  all  the  data  from 
which  an  inference  on  the  subject  might  be  drawn  could  read- 
ily be  made  available  to  the  jury.    The  State  v.  Heitman,. . . .  693 

7.  Attorney's  Lien — Elements  of  Value  of  Legal  Services.  Among 
the  elements  entering  into  the  value  of  legal  services  are 
the  character  and  importance  of  the  litigation,  the  labor 
involved,  the  expenses  incurred,  the  results  obtained  and,  when 
such  is  the  agreement,  the  success  achieved.    Epp  v.  Hinton. . .  435 

8.  Attorney's  Lien — ^Value  of  Services — Expert  Evidence — Per- 
sonal Knowledge  of  Court.  In  determining  the  value  of  legal 
services  performed  by  an  attorney  the  court  itself  is  an  ex- 
pert as  to  the  value  of  such  services  when  performed  in  his 
court  and  in  addition  to  other  evidence  may  apply  his  own 
knowledge  and  professional  experience  in  determining  their 
value.    Id 436 

9  Attorney's  Lien — ^Value  of  Services — Hypothetical  Questions. 
A  party  may  not  complain  of  a  ruling  on  an  objection  to  a 
hypothetical  question  as  to  the  value  of  legal  services,  which 
was  not  made  when  the  evidence  was  offered.    Id. 435 

10.  Bastardy  —  Uncontradicted  Evidence  —  Province  of  Jury.  A 
jury  is  not  warranted  in  arbitrarily  or  capriciously  rejecting 
the  testimony  of  a  witness,  but  neither  are  they  required  to 
accept  and  give  effect  to  testimony  which  they  find  to  be  un- 
reliable, although  it  may  be  uncontradicted.^  The  State,  ex 
rel,  V.    Woods, 499 

11.  Chattel  Mortgage — Value  of  Property — Evidence — Replevin 
Affidavit.  In  a  replevin  action  the  replevin  affidavit  made 
by  the  plaintiff  was  properly  admitted  on  the  question  of  value 

of  the  property  involved.    Bank  v.  Staab 369 

12.  Construction  of  Will — Free  from  Ambiguity.  The  will  not  be- 
ing ambiguous  the  trial  court  correctly  refused  evidence  ex- 
planatory of  the  devisor's  intentions,  and  properly  struck 
from  the  answer  allegations  of  what  such  intentions  were. 
Postlethwaite  v.  Edson 104 

13.  Defective  Engine  —  Fire  Loss  —  Evidence  —  Train  Records  — 
Weight  of  Such  Evidence.  Although  the  train  sheets  and 
records  of  a  railway  company  show  that  no  engine  or  train 
was  operated  at  or  near  the  place  where  a  fire  occurred,  this 
court  cannot  weigh  such  evidence  against  evidence  of  other 
witnesses  who  testified  that  they  saw  an  engfine  operating 
there  at  that  time.    Smith  v.  Railway  Co 150 
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14.  Evidence — Affidavits  Intended  for  Use  on  Trial — Notice  to 
Adverse  Party.  Under  section  350  of  the  civil  code  service 
of  copies  of  affidavits  intended  to  be  used  upon  the  trial  is 
sufficiently  made  when  delivered  to  the  adverse  litigant  per- 
sonally at  his  principal  place  of  business  even  though  that 
may  be  outside  the  state.    Business  Blocks  Co,  v.  Gregory. ...     8S 

15.  False  Arrest — Receiving  Stolen  Goods — Evidence  of  Similar 
Offenses.  In*  an  action  to  recover  damages  for  false  arrest 
under  a  charge  that  the  plaintiff  had  knowingly  received 
feloniously  stolen  goods,  evidence  is  admissible  to  prove  that 
the  plaintiff  had  on  other  occasions  knowingly  received  stolen 
goods.    Smith  v.  Hem 878 

16.  Fraternal  Insurance  —  Suspension  —  Reinstatement — Accept- 
ance of  Dues — Custom.  In  an  action  on  a  benefit  certificate 
where  the  member  had  been  suspended  for  nonpayment  of 
dues  it  was  not  error  to  admit  evidence  of  a  custom  of  the 
local  lodge  officers  to  accept  dues  and  assessments  from  de- 
linquent members  and  thus  to  reinstate  them.  Allen  v.  Knights 
and  Ladies   , 128 

17.  Gift — Execution  of  Deed — Undue  Influence — Evidence.  Evi- 
dence relating  to  the  validity  of  a  deed  to  a  farm  was  suffi- 
cient to  show  that  the  deed  was  a  lawful  gift;  that  the  grantor 
acted  intelligently,  independently,  and  of  her  own  voli^tion, 
and  free  from  undue  influence  on  the  part  of  the  grantee. 
Colder  V.  Colder 486 

18.  Gift — ^Transaction  with  Deceased — Deposition  of  Incompetent 
Witness — ^Waiver.  Where  plaintiffs  take  the  deposition  of  de- 
fendant who  is  incompetent  to  testify  to  transactions  with  a 
person  since  deceased,  the  taking  of  defendant's  deposition  by 
plaintiffs  is  a  waiver  of  objections  to  his  testimony  and  the 
deposition  may  be  read  in  evidence  on  behalf  of  the  defendant. 

Id 486 

19.  Hail  Insurance — Incompetent  Evidence  of  Amount  of  Loss.  In 
an  action  for  loss  under  a  hail  insurance  contract  the  admis- 
sion of  evidence  of  amounts  paid  by  the  insurance  company 
to  other  persons  in  settlement  of  losses  to  wheat  crops  occa- 
sioned by  the  same  hailstorm  was  error.  Williams  v.  In- 
surance Co 74 

20.  Life  Insurance — Physical  Appearance  of  Applicant — Evidence. 

Testimony  of  neighbors  as  to  the  physical  appearance  of 
insured  was  properly  received  touching  his  good  faith  in  mak- 
ing the  statements  contained  in  the  application.  Sharrer  v. 
Insurance  Co 650 

21.  Moving  Pictures  —  Presumption  —  Judicial  Action.  Without 
allegation  or  proof  that  the  Kansas  board  of  review  acted 
arbitrarily  or  dishonestly  in  disapproving  a  motion-picture 
film,  it  must  be  presumed  that  it>  acted  in  good  faith  and  in  the 
honest  exercise  of  its  best  judgment.    Photo  Play  Corporation 

V,  Board  of  Review 866 

22.  Negligence — Weight  of  Certain  Evidence — ^Improper  Instrnc- 
tions.  A  certain  instruction  relative  to  comparative  weight  of 
the  evidence  of  one  who  testified  he  saw  an  engine,  and  that 
of  witnesses  who  testified  that  they  did  not  see  such  engine, 
should  not  have  been  given.    Smith  v.  Railway  Co 160 

23.  Parol  Evidence — Dishonored  Draft — Relation  of  Bank  and  De- 
positor. Parol  evidence  is  competent  in  an  action  by  a  bank 
against  a  depositor  for  the  amount  of  a  dishonored  draft  to 
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show  the  relationship  of  the  parties  and  the  conditions  of  the 
deposit.    Bank  v.  Schaefer 868 

24.  Promissory  Note-^Mistake — Signed  as  Maker — Intended  as 
Indorser — Proof.  Where  no  rights  of  holders  in  due  course  or 
of  other  innocent  parties  without  notice  are  involved,  it  may  be 
established  by  clear,  decided  and  satisfactory  proof  that  the 
signing  of  a  promissory  note  as  maker  was  a  mistake  iand  the 
signing  as  an  indorser  was  intended.    Rodgers  v.  Slavens 1 

25.  Robbery — Statements  of  Defendant  on  Previous  Trial — Com- 
petent. The  testimony  of  defendant  in  a  criminal  action  given 
on  a  former  trial  may  be  introduced  in  evidence  against  him. 
The  State  v.  King 156 

26.  Robbery — Trial — Photograph  Competent  Evidence.  A  photo- 
graph of  one  charged  with  the  commission  of  a  crime  may  be 
introduced  in  evidence  for  the  purpose  of  corroborating  a 
witness  who  identifies  the  one  charged.    Id 166 

27.  Robbery  —  Use  of  Automobile  —  Competent  Opinion  Evidence. 
Where  two  robbers  sat  in  their  automobile  in  front  of  a  store 
while  their  two  companions  robbed  the  store,  the  evidence  of 
one  who  afterwards  sat  in  his  automobile  at  the  same  place, 
is  competent  to  show  that  the  place  where  the  crime  was  com- 
mitted could  be  seen  from  the  automobile.    Id 155 

28.  Stipulations — Motion  for  Judgment — EstoppeL  On  a  motion 
for  judgment  on  a  stipulation  where  the  defense  is  that  it  was 
not  signed  by  the  defendants,  but  by  an  attorney  not  au- 
thorized, an  application  for  a  continuance  of  the  action  sworn 
to  by  defendant's  attorney  referring  to  the  stipulation  as  a 
ground  for  continuance  is  admissible.    Berry  v.  Dewey 392 

EXCHANGE  OP  PROPERTY: 

1.  Agent's  Commission  —  Exchange  of  Property  —  Evidence -r- 
Findings.  There  was  evidence  sufficient  to  compel  the  sub- 
mission of  the  defense  to  the  jury  and  to  sustain  the  verdict 
and  judgment  for  the  defendants.    Avery  v.  Howell 627 

2.  There  was  evidence  which  tended  to  support  each  of 

the  findings  of  fact  made  by  the  jury.    Id, 527 

3.  Agent's  Commissions  —  Shifting  Ground  of  Defense.  In  an 
action  to  recover  an  agent's  commission  on  an  exchange  of 
property  the  evidence  tended  to  prove  the  ground  for  de- 
fendants' refusal  to  make  the  exchange  as  stated  by  them  be- 
fore action  was  begun.    Id, 527 

4.  Exchange  of  Property  —  Evidence  for  Jury.  The  evidence  in 
support  of  the  counterclaim  examined,  and  held  sufficient  to 
warrant  its  submission  to  the  jury.    McKenna  v.  Morgan 478 

5.  Exchange  of  Property — False  Representations — Not  Expres- 
sion of  Opinion.  The  representation  was  that  a  stock  of  mer- 
chandise contained  certain  goods  invoiced  at  cost,  to  amount 
with  certain  articles  of  agreed  value  to  a  certain  sum.  Held, 
the  representation  was  not  a  mere  expression  of  opinion  as  to 
value.    Id. 478 

6.  Exchange  of  Property — Fraudulent  Representations — Statute 
of  Limitations.  Where  in  an  exchange  of  property  plaintiff 
sought  to  recover  for  shortage  in  land,  and  defendant  coun- 
terclaimed  for  shortage  in  quantity  of  stock  of  merchandise  he 
received,  section  6994  of  the  General  Statutes  of  1915  pre- 
vents application  of  the  statute  of  limitations  to  the  cross  de- 
mand.   Id, 478 
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EXCHANGE  OF  PROPERTY— Continued: 

7.  Exchange  of  Property — Payments  on  Contract — No  Waiver  of 
Fraud.  Where  a  counterclaim  was  based  on  fraudulent  repre- 
sentation of  the  quantity  of  goods  in  an  exchange  of  prop- 
erty the  right  to  recover  for  the  fraud  was  not  defeated  by 
making  payments  and  otherwise  recognizing  the  obligation  of 

the  contract.     Id 478 

8.  Exchange  of  Property — Relief  on  the  Ground  of  Fraud — Evi- 
dence. In  an  action  for  relief  on  the  ground  of  fraud  the  evi- 
dence held  to  have  been  sufficient  to  warrant  submitting  to  the 
jury  the  matter  on  which  the  verdict  was  based.  Mullarky  v, 
Manker    92 

EXECUTIONS: 

1.  Mortgage  Foreclosure — Sale — Confirmation — Sheriff's  Deed — 
Attack — Homestead.  Where  no  appeal  has  been  taken  from  a 
decree  of  confirmation  of  a  sheriff's  sale,  mere  irregularities  of 
the  sherifTs  sale  afford  no  basis  for  an  attack  upon  the  sher- 
iff's deed  issued  in  pursuance  of  such  confirmation.  Catlin  v, 
Deering  &  Co 266 

2.  Nor  can  such  deed  be  attacked  on  the  ground  that  the 

land  sold  was  occupied  as  a  homestead  and  therefore  exempt 
from  sale  on  a  general  execution.    Id 256 

3.  Mortgage  Foreclosure — SheriflTs  Sale — Valid  Order  of  Sale — 
Void  Execution.  A  sheriff's  sale  of  real  estate  made  under  a 
valid  order  of  sale  and  a  void  execution  is  not  a  nullity,  and 
after  it  has  been  confirmed  and  the  decree  of  confirmation  has 
become  final  the  title  of  the  purchaser  is  not  open  to  attack 

on  the  ground  of  the  invalidity  of  the  execution.    Id 266 

EXECUTORS  AND  ADMINISTRATORS: 

1.  Administrator — Order  of  Probate  Court — Appeal  by  Adminis- 
trator— Appeal  Bond  Required.  An  administrator  who  ap- 
peals to  the  district  court  from  an  order  of  the  probate  court 
which  charges  him  with  interest  on  certain  funds,  deducts  the 
interest  charges  from  an  allowance  of  compensation  pre- 
viously made,  and  directs  distribution  of  the  estate,  is  required 

to  give  an  appeal  bond.    Elliott  v,  Baird 817 

2.  Claim  against  Estate — Proof — Demand  Increased  by  Amend- 
ment. Where  parties  are  required  to  itemize  their  claim 
against  an  estate,  no  prejudice  resulted  by  including  in  their 
amended  demand  a  list  of  items  in  excess  of  the  amount  of 
their  original  demand.     Dubbs  v.  Haworth 603 

3.  Claim  against  Estate — Statute  of  Limitations.  Where  two  ar- 
sons jointly  perform  services  for  another,  which  services 
were  to  be  paid  for  by  the  recipient  thereof,  "after  she  was 
through  with  her  property,"  a  demand  against  the  latter's 
estate  after  her  death,  if  timely  made,  is  not  affected  by  the 
statute  of  limitations.       Id 603 

4.  Contract  of  Employment — Proof  of  Claim  against  Estate-^ 
Verification.  Where  pursuant  to  a  single  contract  two  per- 
sons jointly  perform  services  for  another  since  deceased, 
the  affidavit  of  one  of  the  joint  performers  is  a  sufficient 
verification  of  the  proof  of  claim  against  the  estate  of  the 
employer.     Id 603 

6.  Where  the  administrator's  objection  to  such  affidavit 

was  too  obscure/ to  apprise  the  court  of  the  specific  nature  of 
any  defect  therein,  the  defect,  if  any,  will  be  deemed  waived. 
Id    608 
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EXECUTORS  AND  ADMINISTRATORS—Con.tinued  : 

6.  Death  in  Foreign  State — Action  for  Damages  by  Kansas  Ad- 
ministrator. An  administrator  appointed  by  a  Kansas  probate 
court  has  no  power  to  maintain  an  action  in  a  Kansas  court 
to  enforce  a  liability  created  by  the  laws  of  another  state  for 
the  wrongful  death  of  the  intestate  which  occurred  in  such 
other  state.       Battese  v.  Railroad  Co 468 

EXEMPTIONS: 

1.  Homestead — Death  of  Parents — Exempt  to  Unmarried  Daugh- 
ter. Property  occupied  as  the  homestead  of  the  owner  and 
his  family  remains  exempt  from  sale  for  the  payment  of  his 
debts  after  the  death  intestate  of  himself  and  his  wife,  so 
long  as  an  unmarried  daughter  of  full  age  who  had  lived  with 
him  as  a  part  of  his  family  continues  her  residence  thereon 
without  interruption.     Koehler  v.  Gray 878 

2.  Homestead — Findings — No  Abandonment.  Findings  that  the 
claimant  of  a  homestead  had  not  abandoned  her  residence 
in  the  city  in  which  the  property  in  question  is  situated,  and 
that  she  considered  that  city  as  her  residence,  held  to  imply 
that  she  intended  to  return  to  the  property  and  occupy  it  as 

a  home.     Id 878 

3.  Homestead  —  Taken  by  Eminent  Domain  —  Rights  of  Heirs. 
Where  a  homestead  occupied  by  the  daughter  of  an  intestate 
is  taken  by  eminent  domain,  the  daughter  is  entitled  to  com- 
pensation for  her  share  of  the  property,  and  also  for  loss  of 
the  right  to  occupy  the  whole.    Id 878 

EXTRADITION: 

1.  Fugitive  from  Justice  —  Illegal  Extradition  —  Jurisdiction  of 
Kansas  Courts.  Where  the  governor  of  a  foreign  state  with- 
out legal  authority  causes  the  arrest  of  a  Kansas  fugitive 
from  justice,  and  such  fugitive  is  extradited  and  brought 
into  Kansas,  he  may  be  tried  in  a  Kansas  court  notwithstand- 
ing the  want  of  any  illegal  authority  for  his  extradition. 
The  State  v,   Wellman 503 

2.  Nonsupport  of  Child — Accused  Absent  from  State — Jurisdic- 
tion of  Kansas  Courts.  Where  a  father  accused  of  nonsupport 
of  a  child  is  surrendered  by  another  state  to  Kansas  as  a 
fugitive  from  justice,  the  fact  that  the  accused  had  not  been 
in  this  state  at  the  time  of  the  alleged  offense,  nor  since  then, 
does  not  depi^ive  the  Kansas  court  of  jurisdiction  to  try  him 
for  the  offense    Id "503 

3.  A  person  who  has  never  been  in  this  state  may  under 

some  circumstances  be  convicted  here  of  a  violation  of  the 
statute  making  it  a  felony  for  a  parent,  without  lawful  ex- 
cuse, to  neglect  or  refuse  to  provide  for  the  support  of  his 
children  under  the  ag:e  of  sixteen  years  who  are  in  destitute 
circumstances.     Id,   503 

F. 
FACTORY  ACT: 

1.  Factory  Act — Compromise  by  Widow — Rights  of  Infant  Child. 

A  cause  of  action  for  the  death  of  a  workman,  arising  under 
the  factory  act,  may  not  be  compromised  by  the  widow  to  the 
prejudice  of  an  infant  child  entitled  to  share  in  the  damages 
recoverable.     Jeffries  v.  Elevator  Co 811 

2.  Factory  Act — Death — ^Widow  May  Maintain  Action.  When  no 
personal  representative  has  been  appointed  a  widow  may  main- 
tain an  action  under  the  factory  act  for  the  death  of  her 
husband.     Id. 811 
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FACTORY  ACT— Continued: 

3.  Factory  Act — Grain  Elevator  "A  Factory."  A  grain  elevator, 
wherein  grain  coming  from  the  farm  in  a  raw  state  or  con- 
dition is  converted  into  an  improved  form  by  the  processes 
of  elevating,  drying,  cleaning,  and  mixing,  is  a  factory,  within 
the  meaning  of  the  factory  act.    Id 811 

FALSE  ARREST: 

1.  False  Arrest  —  Damages  —  Petition  —  Necessary  Allegations. 

Where  the  petition  alleges  that  by  reason  of  the  false  arrest 
the  plaintiff's  business  greatly  declined  and  was  damaged 
in  the  sum  of  $1,000,  it  is  not  reversible  error  to  require  the 
plaintiff  to  set  out  in  his  petition  specifically  and  in  detail 
how  he  was  thus  damaged.    Smith  v.  Hem 373 

2.  False  Arrest — Officer  May  Arrest  without  a  Warrant.  An 
officer  may  arrest  a  person  without  a  warrant  where  the 
officer  has  reasonable  grounds  to  believe  that  a  felony  has 
been  committed  by  the  person  arrested.    Id 878 

3.  False  Arrest — Receiving  Stolen  Goods — Evidence  of  Similar 
Offenses.  In  an  action  to  recover  damages  for  false  arrest 
under  a  charge  that  the  plaintiff  had  knowingly  received 
feloniously  stolen  goods,  evidence  is  admissible  to  prove  that 
the  plaintiff  had  on  other  occasions  knowingly  received  stolen 
goods.     Id 373 

FEDERAL  EMPLOYER'S  LJABILITY  ACT: 

1.  Death  of  Fireman^— Falling  from  Moving  Train — ^Assumptioii 
of  Risk.  Under  the  federal  employer's  liability  act  where  an 
experienced  fireman  seeing  his  train  in  motion  climbed  on  top 
of  a  car,  and  while  going  forward  over  the  car  topa  fell  and 
was  killed,  he  assumed  the  risk.    Briggs  v.  Railroad  Co 441 

PEES: 

1.  Chiropractic  Examiners — Fees  Go  to  State  Treasurer  in  Offi- 
cial Capacity.  Section  10  of  chapter  291  of  the  Laws  of  1913 
requires  the  fees  received  by  the  state  board  of  chiropractic 
examiners  to  be  deposited  with  the  state  treasurer  in  his 
official  capacity,  and  not  with  him  as  an  agent  of  the  board. 
Robb  V.  Knapp 898 

FINDINGS  OP  FACT— See  References^  3. 
FIRE— See  Railroads,  10,  29. 
FORFEITURE— See  Contracts,  54,  56. 
FRATERNAL  INSURANCE— See  Insurance,  18-22. 

FRAUD: 

1.  Agency — Commissions — Fraud — Separate  Trials — Burden  of 
Proof.  In  an  action  by  a  real-estate  agent  for  commissions 
where  the  question  of  fraud  was  involved  there  was  no  abuse 
of  discretion  in  refusing  separate  trials  of  the  issues.    Prather 

V,  Eden 646 

2.  The  burden  of  proving  fraud   was  properly  placed 

on  the  party  alleging  it.     Id 646 

3.  There  was  n6  error  respecting  instructions  or  in  re- 
fusing a  new  trial.    Id 646 

4.  Attachment — Bill  of  Sale — Not  Fraudulent.  Where  a  debtor 
while  solvent  gave  her  note  to  attorneys  to  defend  her  sons 
in  criminal  actions  pending  against  them,  and  gave  a  bill  of 
sale  of  personal  property  to  a  third  party  to  procure  additional 
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FRAUD — CJONTINUED : 

security  for  the  payment  of  such  f ees,  the  bill  of  sale  was  not 

fraudulent  as  to  creditors.    Bwnk  v,  Greene « 202 

6.  Attachment — Bill  of  Sale — Security  for  Future  Advances — 
Not  Fraudulent.  Where  a  bill  of  sale  was  given  to  secure  an 
existing  debt  and  for  indefinite  future  outlays  of  money  for 
the  support  of  the  debtor  until  her  finances  mended,  the  in- 
clusion of  future  advances  did  not,  of  necessity,  render  the 
bill  of  sale  fraudulent.    Id, 202 

6.  Attachment — Bill  of  Sale — ^To  Secure  Attorney's  Fees — Good 
Faith.  Where  attorneys  are  employed  to  represent  accused 
persons  in  si)ecified  criminal  actions  then  pending  they  can 
take  and  hold  security  for  their  fees  given  in  good  faith  and 
not  as  a  ruse  to  hinder,  delay  or  defraud  creditors.    IcL 202 

7.  Bank  as  Loan  Agent — ^Taking  Worthless  Securities — Fraud. 
The  record  justified  the  conclusion  that  the  defendant  bank 
acted  as  the  agent  of  the  plaintiff  in  loaning  the  money  sued 
for  herein.    Allen  v.  Bank .* 592 

8.  '—  The  petition  set  forth  conduct  clearly  fraudulent  with- 
out using  that  particular  adjective.    Held,  that  it  was  proper 

to  instruct  on  the  fraud  thus  alleged.    Id. 592 

9. The  evidence  tended  to  show  that  the  bank  profited 

by  the  transaction.     Id 592 

10.  Deeds  in  Escrow — Fraud  Discovered — Rescission  of  Contract 
— Reconveyance.    Where  deeds  to  land  are  deposited  in  escrow 

'to  await  final  payment,  no  title  passes  until  full  payment  is 
made,  and  where  the  grantee  is  entitled  to  rescind  on  the 
ground  of  fraud  discovered,  no  formal  offer  to  reconvey  the 
property  is  required.    Business  Blocks  Co.  v.  Gregory 88 

11.  Evidence — Question  for  Jury.  In  an  action  for  fraud  by  alter- 
ation of  a  written  contract  relating  to  the  exchange  or 
transfer  of  property,  evidence  held  sufficient  to  warrant  sub- 
mission of  the  question  to  a  jury.    MtUlarky  v.  Manker 92 

12.  Exchange  of  Property — False  Representations — Not  Expres- 
sion of  Opinion.  The  representation  was  that  a  stock  of 
merchandise  contained  certain  goods  invoiced  at  cost,  to 
amount  with  certain  articles  of  agreed  value  to  a  certain  sum. 
Held,  the  representation  was  not  a  mere  expression  of  opinion 

as  to  value.    McKenna  v.  Morgan 478 

13.  Exchange  of  Property — Fraudulent  Representations — Statute 
of  Limitations.  Where  in  an  exchange  of  property  plaintiff 
sought  to  recover  for  shortage  in  land,  and  defendant  coun- 
terclaimed  for  shortage  in  quantity  of  stock  of  merchandise  he 
received,  section  6994  of  the  General  Statutes  of  1915  pre- 
vents application  of  the  statute  of  limitations  to  the  cross 
demand.    Id. 478 

14.  Exchange  of  Property — Payments  on  Contract — No  Waiver 
of  Fraud.  Where  a  counterclaim  was  based  on  a  fraudulent 
representation  of  the  quantity  of  goods  exchanged  the  right  to 
recover  on  such  counterclaim  was  not  defeated  by  nmking 
payments  and  otherwise  recognizing  the  obligation  of  the 
contract.    Id. 478 

15.  Exchange  of  Property — Relief  on  the  Ground  of  Fraud — Evi- 
dence. In  an  action  for  relief  on  the  ground  of  fraud  the  evi- 
dence held  to  have  been  sufficient  to  warrant  submitting  to  the 
jury  the  matter  on  which  the  verdict  was  based.    Mullarky  v. 

Manker    92 

61—Kan.— 1778 
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FRAUD — Continued: 

16.  Injuries  to  Minor  Son — Compromise  by  Father — Judgment  by 
Consent^ — Parent's  Authority.  Where  a  minor  had  sustained 
personal  injuries  which  his  father  and  the  wrongdoer  settled 
for  an  inadequate  sum,  such  minor  on  attaining  his  majority 
may  bring  an  action  against  the  wrongdoer  for  his  injuries, 
notwithstanding  the  settlement  negotiated  by  his  father. 
Leslie  v.  Manufacturing  Co \ 159 

17.  An  inadequate  settlement  by  a  father  for  injuries  to 

his  minor  son  does  not  bar  an  action  by  the  son  for  such  in- 
juries on  attaining  his  majority,  although  the  father  con- 
sented to  a  formal  judgment  therefor  in  a  city  court.    Id 159 

18.  Joint  Tort-feasors — Damages — Contribution.  It  is  a  geheral 
rule  that  where  one  of  several  joint  tort-feasors  is  compelled  to 
pay  damages  for  the  joint  wrong  of  all  he  cannot  enforce  con- 
tribution or  secure  reimbursement  from  any  of  the  other  tort- 
feasors.    Rucker  v,  Allendoiyh 771 

19.  Mortgage  Foreclosure — Personal  Service — Default  Judgment 
— Jurisdiction.  In  a  foreclosure  action  the  district  court  has 
jurisdiction  to  render  judgment  by  default,  on  personal  serv- 
ice, without  the  notes  and  mortgage  sued  on  being  filed  with 

the  clerk  or  presented  to  the  court.       Broquet  v,  Mosier. . . .   246 

20.  It  is  not  a  fraud  on  the  defendants  in  a  foreclosure 

action  for  the  plaintiff  to  fail  to  file  with  the  clerk  or  to  pre- 
sent to  the  court  the  notes  and  mortgage  sued  on,  or  to  in- 
troduce any  evidence  in  support  -of  the  petition,  where  per- 
sonal service  has  been  made  and  judgment  is  rendered  by 
default.     Id 246 

21.  Note — Relationship  of  Parties — Presumption  of  Fraud.  Fail- 
ure of  consideration  and  fraudulent  purpose  in  the  giving  of 
a  note  and  chattel  mortgage  will  not  be  presumed  because  of 

the  relationship  of  the  parties.     Grisier  v.  Bank 7 

22.  Sewer  Contract — Indemnity  Bond — Judgment  against  Con- 
tractor— Surety's  Liability.  A  judgment  against  a  sewer  con- 
tractor for  overpajmients  induced  by  fraudulent  measure- 
ments is  prima  facie  evidence  of  the  amount  of  the  surety 
company's  indebtedness  on  account  of  such  overpayments. 
City  of  Topeka  v.  Ritchie 384 

FRAUDS,  STATUTE  OF 

1.  Contract — Lease  —  Improvements  —  Limitation  of  Actions — 
Statute  of  Fraud.  Where  the  time  fixed  for  the  payment  of 
an  oral  obligation  might  have  arrived  within  one  year,  and  the 
promisee  had  fully  performed  his  part,  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  obligation  matured,  and 
the  obligation  was  not  repugnant  to  the  statute  of  frauds. 
Henshaw  v.  Smith 599 

2.  Contract  to  Execute  Oil  and  Gas  Lease — Within  Statute  of 
Frauds.  A  contract  to  execute  an  oil  and  gas  lease  granting 
the  right  to  explore,  and,  if  mineral  be  found,  to  produce  and 
sever,  is  a  contract  for  the  sale  of  an  incorporeal  heredita- 
ment, within  the  meaning  of  the  sixth  section  of  the  statute 

of  frauds.    Robinson  v.  SnuUley 842 

3.  A  contract  by  a  husband,  whereby  for  a  considera- 
tion he  agrees  to  procure  his  wife  to  sign  an  oil  and  gas  lease 
of  the  character  described,  need  not  be  in  writing  to  be  ac- 
tionable.     Id.    842 

4.  Oil  Lease — Oral  Contract — Statute  of  Frauds — ^Trusts.  Where 
an  oil  and  gas  lease  negotiated  by  several  lessees  is  made  to 
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FRAUDS,  STATUTES  OF— Continued: 

one  of  them  as  trustee  for  the  'benefit  of  all,  and  each  of  the 
group  of  buyers  subsequently  paid  his  share,  their  claims 
cannot  be  defeated  on  the  ground  that  the  transaction  was 
within  the  statute  of  frauds.    Goes  v.  Rothrock 272 

5.  Neither  the  trustee   holding  title  for  the  benefit  of 

buyers  of  an  oil  lease,  nor  any  purchaser  from  him  with  no- 
tice, can  defeat  the  trust  on  the  ground  that  it  was  not  created 

or  evidenced  by  writing.     Id 272 

6.  Oral  Promise  to  Devise  Property — Consideration — Heir*s  Re- 
lease of  Life  Insurance.  Where  the  holder  of  a  life  insurance 
policy  desiring  to  collect  its  surrender  value,  induced  his  heir 
to  sign  a  release  under  his  oral  promise  to  leave  her  at  his 
death  a  certain  share  of  his  property,  the  release  was  a  good 
consideration  for  the  promise,  and  it  may  be  enforced.    Stahl 

V.    Stevenson 447 

7.  Oral  Promise  to  Devise  Property — Statute  of  Frauds.   An  oral 
promise  of  an  ancestor  to  leave  at  his  death  for  a  good      >  . 
sideration  to  an  heir  presumptive  such  share  of  his  property 
as  she  would  be  entitled  to  under  the  statutes  of  descents 
and  distributions  is  not  within  the  statute  of  frauds.     Id. .   447 

8.  Such  a  contract  is  not  one  that  is  not  to  be  performed 

within  a  year,  within  the  meaning  of  the  statute  of  frauds. 

Id 447 

9.  Oral  Promise  to  Leave  Property  to  Heir — Statute  of  Frauds. 
The  provision  of  the  statute  of  frauds  requiring  written  evi- 
dence of  a  contract  "for  the  sale  of  lands  ...  or  any 
interest  in  or  concerning  them"  does  not  apply  to  all  contracts 
which  in  any  way  concern  lands.     Id 844 

10.  Oral  Promise  to  Leave  Property  to  Heir — Trust  by  Implica- 
tion of  Law — Statute.  An  oral  promise  by  an  ancestor  for 
good  consideration  to  leave  at  his  death  a  share  of  his  prop- 
erty to  an  heir  presumptive  impressed  a  trust  upon  his  es- 
tate, which  trust  arises  by  implication  of  law  and  is  not  for- 
bidden by  the  statute.    Id 844 

11.  Written  Order  to  Pay  Debt  of  Another — No  Binding  Contract. 
A  written  order  by  an  employee  to  his  employer  to  pay  his 
creditor  a  sum  of  money  does  not  create  a  liability  against  the 
employer  and  in  favor  of  the  creditor  unless  the  employer 
agrees  to  make  such  payment.  Emerson-Brantingham  Co,  v. 
Lyons   : : 733 

FRAUDULENT  REPRESENTATIONS— See  Fraud,  12-14. 


GASOLINE — See  Negligence,  16,  45,  46. 

GIFTS: 

1.  Gift — Execution  of  Deed — Undue  Influence — Evidence.  Evi- 
dence relating  to  the  validity  of  a  deed  to  a  farm  was  suffi- 
cient to  show  that  the  deed  was  a  lawful  gift ;  that  the  grantor 
acted  intelligently,  independently,  and  of  her  own  volition,  and 
free  from  undue  influence  on  the  part  of  the  grantee.  Golder 
V.  Golder  486 

GUARANTY  AND  SURETYSHIP: 

1.  Indemnity  Bond — Bank  Cashier — Fraud  —  Loss — Bond  Con- 
strued. In  an  action  on  a  surety  bond  indemnifying  a  bank 
against  loss  occasioned  by  fraud  or  dishonesty  of  its  cashier 
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GUARANTY  AND  SURETYSHIP— Continued: 

''amounting  to  embezzlement  or  larceny"  the  plaintiff  may 
recover  without  technical  proof  of  fraudulent  acts  as  required 
in  criminal  prosecutions  for  embezzlement  or  larceny.    Bank 

V.  Colton  866 

2.  Indemnity  Bond— ''Notice  of  Loss"  Not  Given—Waiver.  In 
action  Jto  recover  on  an  indemnity  bond  the  failure  of  the 
plaintin  to  give  "immediate  notice"  of  the  loss  as  provided 
in  the  bond  was  waived  by  the  conduct  of  the  surety  company 
in  placing  its  denial  of  liability  upon  other  distinct  grounds. 
Id.  866 

8.  Note — Indorsements — ^Negotiability  Not  Destroyed.  A  note 
signed  by  joint  makers  containing  this  language:  ''We,  the 
makers,  sureties,  endorsers  and  guarantors  of  this  note, 
hereby  severally  waive  presentment  for  payment,  notice  of 
nonpayment,  protest  and  notice  of  protest  and  consent  that 
time  of  payment  may  be  extended  without  notice  thereof  to 
any  of  the  sureties  of  this  note"  is  negotiable.  Bank  v.  Dick- 
inson      664 

4. There  was  nothing  on  such  note  to  indicate  that  any 

party  thereto  was  a  surety,  and  the  quoted  sentence  was 
meaningless  and  did  not  render  the  instrument  a  courier  im- 
peded with  luggage.     Id, 664 

5.  Sewer  Contract — Breach  —  Damages — Surety — ^Limitation  of 
Actions.  In  an  action  by  a  city  against  a  surety  of  a  con- 
tractor to  recover  costs  and  expenses  incurred  and  paid  by 
reason  of  the  contractor's  misfeasance,  costs  which  accrued 
and  were  paid  by  the  city  within  five  years  before  the  action 
was  begun  were  not  barred  as  to  the  surety  company.  City  of 
Topeka  v.  Ritchie 884 

6.  Sewer  Contract — Fraud — Judgment — Action  against  Surety — 
/    Limitation  of  Actions.    While  the  statute  of  limitations  as  to 

the  contractor  had  run  on  the  overpayments  as  a  cause  of  ac- 
tion, an  action  on  the  judgment  was  not  barred  as  to  such 
contractor.     Id. 884 

7. When  the  overpayments  were  made,  the  cause  of  action 

to  recover  them  accrued  in  favor  of  the  city  against  the  prin- 
cipal and  surety  and  an  action  against  the  latter  on  its  bond 
by  reason  of  such  overpayments  became  barred  in  five  years. 
Id,  884 

8. Each  count  of  the  fifth  amended  petition  states  a 

cause  of  action  in  respect  to  all  items  contained  therein  which 
did  not  accrue  more  than  five  years  before  the  beginning  of 
this  action.    Id. 884 

9.  Sewer  Contract — Indemnity  Bond — Judgment  against  Con- 
tractor—  Surety's  Liability.  A  judgment  against  a  sewer 
contractor  for  overpayments  induced  by  fraudulent  measure- 
ments is  prima  facie  evidence  of  the  amount  of  the  surety 
company's  indebtedness  on  account  of  such  overpayments.  Id.,  884 

GUARDIAN  AND  WARD: 

%.  Compensation  Act — Injury  to  Minor — Presentation  of  Claim 
— Statute  of  Limitations.  The  action  of  a  minor  by  his  next 
friend  to  recover  under  the  workqien's  compensation  act  is 
not  barred  because  the  written  claim  for  compensation  was 
not  served  within  three  months  from  the  date  of  the  injury — 
no  guardian  having  been  appointed.  Mintum  v.  Manufaetur- 
ing  Co 886 
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GUARDIAN  AND  WARD— Continued: 

3.  Insane  Persons — Guardian  May  be  Appointed  without  Notice^ 

A  probate  court  may  without  notice  appoint  a  successor  to  a 
[j^uardian  for  a  lunatic,  who  has  been  duly  adjudged  to  be  a 
person  of  unsound  mind,  confined  in  a  state  hospital,  and 
discharged  therefrom  as  improved.    Ekhlad  v.  Linderholm, .  •       8 

4.  Mandamus — Insane  Person — Conducting  his  Own  Litigation. 
A  person  who  has  been  adjudged  insane  and  who  is  under 
guardianship  cannot  conduct  litigation  without  the  super- 
vision, control  and  protection  of  his  guardian.     Linderholm 

V.  Walker  684 

When  it  clearly  ap^ars  that  a  person  who  has  becoi 


adjudged  insane  is  the  plaintiff  in  an  action  and  that  he  is 
seeing  to  maintain  that  action  independent  of  his  guardian 
and  without  the  approval  of  the  latter,  the  action  should  be 
dismissed.    Id 684 

H. 
HABEAS  CORPUS: 

1.  Interurban  Railway — Local  Service  in  City — Control  of  Utili- 
ties Commission — Arrest  under  Void  Ordinance.  Where  an 
interurban  railway  operating  through  numerous  cities  ex- 
tended its  line  into  a  city  for  local  service,  the  power  to  re- 
quire local  cars  to  run  to  a  given  point  at  specified  times  is 
by  statute  vested  in  the  utilities  commission,  and  cannot  be 
controlled  by  city  ordinance.    In  re  Wright 829 

HIGHWAYS: 

1.  Bridge — ^Defective  Guard  Rails  —  Injuries — Evidence — ^Find- 
ings. In  an  action  against  a  township  for  injuries  caused  by 
k  defective  guard  rail  on  a  township  bridge,  the  evidence 
supported  the  findings  of  the  jury,  and  judgment  against  the 
township  cannot  be  disturbed.    Holcomh  v.  Clifton  Totviiship,    44 

2.  Drainage  District — No  Power  over  Highways  or  Highway 
Culverts.  A  drainage  district  has  no  power  to  regulate  the 
construction  of  highways  or  of  highway  culverts  within  the 
district,  but  such  power  over  township  highways  is  vested  in 
the  township  board  of  highway  commissioners.  Drainage 
District  v.  Highway  Commiasionere 586 

3.  Heavy  Vehicles — Planking  Bridges — Statute  Includes  Horse- 
drawn  Wagons.  Section  8799  of  the  General  Statutes  of  1915, 
providing  that  drivers  of  certain  heavy  vehicles  on  a  public 
highway  shall  plank  all  bridges  and  culverts  before  driving 
across  them,  applies  to  and  includes  horse-drawn  wagons. 
White  V.  Kansas  City 495 

4.  Motorcycle  —  Exceeding  Speed  Limit  —  Frightening  Team  in 
Adjacent  Field.  Where  a  farmer's  team  hitched  to  a  binder 
in  a  field  adjoining  a  public  highway  became  frightened  by 
the  noise  of  a  motorcycle  running  along  the  highway  at  a 
rate  exceeding  the  statutory  speed  limit,  the  driver  of  the 
motor  cycle  was  not  liable  for  the  consequent  damages. 
Walker  v,  Faelber 646 

5.  Motorcycle — Operation  on  Highway — Construction  of  Statute. 

Chapter  65  of  the  Laws  of  1913,  making  it  unlawful  for  any 
person  to  operate  a  motorcycle  on  a  public  highway  at  a 
greater  rate  of  speed  than  twenty-five  miles  per  hour  was  in- 
tended solely  for  the  protection  of  others  using  such  high- 
way.    Id 646 
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HIGHWAYS — Continued  : 

6.  Negligence — Injuries — Proximate  Cause — Question   for  Jury. 

Negligence  to  be  the  proximate  cause  of  an  injury  must  be 
such  that  a  person  of  ordinary  caution  and  prudence  would 
have  forseen  that  some  injury  would  likely  result  therefrom, 
•  not  that  the  specific  injury  would  result.  Walmsley  v.  Tele- 
phone Association  139 

7.  Negligence — Telephone  Wires — Injuries— Prima  Facie  Case 
— Burden  of  Proof.  Where  a  plaintiff  has  proved  that  he 
sustained  injuries  through  the  dangerous  situation  of  a  tele- 
phone wire  hanging  across  a  public  highway,  the  burden  passes 
to  the  telephone  company  to  show  facts  excusing  the  danger- 
ous condition  of  the  highway.    Id 139 

8.  Negligence  —  Trial  —  No  Prejudicial  Error  in  Record.  The 
record,  in  an  action  to  recover  damages  for  personal  injuries 
sustained  through  the  negligent  maintenance  of  a  telephone 
wire  across  a  public  highway,  examined,  and  no  prejudicial 
error  discerned  therein.    Id 139 

9.  Telephone  Wire  over  Highway — Injuries — Evidence.  Negli- 
gence in  the  maintenance  of  a  telephone  wire  across  a  pub- 
lic highway  is  sufficiently  established  when  it  is  shown  that 
the  wire  hung  so  low  as  to  interfere  with  the  customary  use 

of  the  highway.     Id 139 

HOMESTEAD: 

1.  Construction  .  of  Will — Life  Estate — Remainders  —  Judgment 
Liens — Homestead.  Under  a  joint  will  executed  by  husband 
and  wife,  the  wife,  as  survivor,  took  a  life  estate  with  power 
of  disposition,  and  upon  her  failure  to  make  disposition  during 
life  the  children  took  the  remainder  subject  to  a  judgment  lien 
against  the  husband.     Post  let  htvaite  i\  Edson 104 

2.  The  homestead  character  of  real  estate  depends  upon 

family  occupancy — not  on  the  source  of  title.    Id 104 

3.  Homestead — Conveyance  by  Wife  Alone — Rights  of  Rescission 
by  Wife — Estoppel.  Having  in  good  faith  explained  to  the 
grantees  concerning  the  long  absence  of  her  husband  the 
plaintiff  is  not  estopped  either  by  her  deeds  or  by  her  conduct 
from  maintaining  this  action  to  set  aside  her  deed.    Thompson 

V,    Millikin 717 

4.  Homestead — Conveyance  by  Wife  Alone — Void — Absence  of 
Husband.  The  title  to  a  homestead  being  in  the  wife,  who  re- 
mained in*  possession  with  'her  children,  the  homestead  char- 
acter was  not  destroyed  or  impaired  by  the  voluntary  absence 

of  the  husband.     Id 717 

5.  The  instruments  relied  on  by  the  defendants  affecting 

the  plaintiff's  homestead  are  void  because  executed  by  her 
alone,  the  husband  not  joining  therein  or  consenting  thereto. 

Id 717 

6.  Homestead — Death  of  Parents — Exempt  to  Unmarried  Daugh- 
ter. Property  occupied  as  the  homestead  of  the  owner  and 
his  family  remains  exempt  from  sale  for  the  pajmient  of  his 
debts  after  the  death  intestate  of  himself  and  his  wife,  so  long 
as  an  unmarried  daughter  of  full  age  who  had  lived  with  him 
as  a  part  of  his  family  continues  her  residence  thereon  with- 
out interruption.     Koehler  v.  Gray 878 

7.  Homestead — Findings — No  Abandonment.  Findings  that  the 
claimant  of  a  homestead  had  not  abandoned  her  residence  in 
the  city  in  which  the  property  in  question  is  situated,  and  that 
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HOMESTEAD — Continued: 

she  considered  tliat  city  as  her  residence,  held  to  imply  that 
she  intended  to  return  to  the  property  and  occupy  it  as  a  home. 
Id 878 

8.  Judgment  against  Testator  —  Lien  on  Testator's  Interest  in 
Land.  In  an  action  by  a  judgment  creditor  against  the  estate 
of  the  judgment  debtor  only  the  actual  interest  of  the  judg- 
ment debtor  in  property  can  be  appropriated.    Postlethwaite 

V.  Edson 104 

9.  Lease  and  Contract  Not  Signed  by  Wife — Void.  Where  a  hus- 
band and  wife  occupy  land  as  their  homestead,  any  contract 
affecting  the  title  and  right  of  possession  thereto  made  by  the 
husband  and  not  signed  by  the  wife  is  absolutely  void.    Walz 

V,  Keller   124 

10.  Although  the  homestead  may  be  sold  for  the  payment 

of  obligations  contracted  for  its  purchase,  the  purchaser  and 
his  wife  are  not  precluded  from  defending  the  homestead 
right  as  against  actions  brought  by  the  seller  based  on  void 
contracts.     Id 124 

11.  Mortgage  Foreclosure — Sale — Confirmation — Sheriff's  Deed — 
Attack — Homestead.  Where  no  appeal  has  been  taken  from  a 
decree  of  confirmation  of  a  sheriff's  sale  mere  irregularities 
of  the  sheriff's  sale  afford  no  basis  for  an  attack  upon  the 
sheriff's  deed  issued  in  pursuance  of  such  confirmation.  Catlin 

V.  Deering  &  Co 256 

12.  Nor  can  such  deed  be  attacked  on  the  ground  that  the 

land  sold  was  occupied  as  a  homestead  and  therefore  exempt 
from  sale  on  a  general  execution.    Id, 256 

13.  Mortgage  Foreclosure — Sheriff's  Sale — Valid  Order  of  Sale — 
Void  Execution.  A  sheriff's  sale  of  real  estate  made  under  a 
valid  order  of  sale  and  a  void  execution  is  not  a  nullity,  and 
after  it  has  been  confirmed  and  the  decree  of  confirmation  has 
become  final  the  title  of  the  purchaser  is  not  open  to  attack 

on  the  ground  of  the  invalidity  of  the  execution.    Id 256 

14.  Occupied  by  Widow  Alone — Not  Subject  to  Partition.  A  home- 
stead occupied  by  a  childless  testator  and  his  wife,  and  there- 
after occupied  by  his  widow,  who  elects  to  take  under  the  law, 
cannot  be  partitioned  without  her  consent  at  the  suit  of  col- 
lateral heirs.    Breen  v.  Breen 766 

15.  Occupied  by  Wife  and  Children — Effect  of  Husband  Acquiring 
Another  Homestead.  The  fact  that  a  husband  deserted  his 
family  and  acquired  another  homestead  in  Oregon  did  not 
have  the  effect  to  deprive  him  of  his  husband's  interest  in  the 
Kansas  homestead  occupied  by  his  wife  and  children  so  as  to 
validate  conveyances  thereof  made  by  his  wife  alone.  Thomp- 
son V.  Millikin 717 

16.  Taken  by  Eminent  Domain — Rights  of  Heirs.  Where  a  home- 
stead occupied  by  the  daughter  of  an  intestate  is  taken  by 
eminent  domain,  the  daughter  is  entitled  to  compensation  for 
her  share  of  the  property,  and  also  for  loss  of  the  right  to 
occupy  the  whole.    Koehler  v.  Gray 878 

17.  Wills  —  Devise  of  Homestead  —  Rights  of  General  Creditors. 
"Creditors,"  as  the  expression  is  used  in  section  11752  of  the 
General  Statutes  of  1915  concerning  wills,  means  and  includes 
general  creditors.    Postlethwaite  v,  Edson 619 

18.  Where  a  judgement  debtor  by  will  devised  his  home- 
stead to  a  devisee  who  never  occupied  the  land,  such  devisee 
took  the  land  subject  to  the  rights  of  the  judgment  creditors 
of  the  testator.     Id, ^^^  . , .  619 
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HOUSE    CONCURRENT    RESOLUTION  —  See    Constitutional 
Law,  5. 

HUSBAND  AND  WIPE: 

1.  Alienation  of  Affections  —  Action  against  Parents-in-law  — 
Proof  Required.  To  support  an  action  against  parents-in-law 
for  alienating  their  son's  affections  for  his  wife,  a  much 
stronger  and  clearer  case  is  required  to  be  established  than 
against  a  stranger.    Cooper  v.  Cooper 378 

2.  Alienation  of  Affections— Duty  of  Parents  toward  Son's  Wife. 
The  parents  of  a  nineteen-year-old  son  owe  no  legal  duty  to- 
ward that  son's  wife,  except  not  to  meddle  intentionally  with 
their  son's  affections  for  his  wife.    Id 878 

3.  Alienation  of  Affections — Insufficient  Evidence  against  Father- 
in-law.  A  father-in-law  is  not  guilty  of  alienating  his  infant 
son's  affections  for  his  wife  merely  because  he  sends  him  to 
school  after  the  wife  has  refused  to  live  with  him  on  ac- 
count of  nonsupport,  and  when  in  good  faith  the  father  sought 

to  improve  the  son's  earning  capacity.    Id 378 

4.  Deed  by  Wife — ^Nonjoinder  of  Husband — Husbimd's  Interest 
'  Not  Conveyed..    Where  a  wife  conveyed  land  owned  by  her, 

without  her  husband  joining  in  the  deed,  the  land  not  hav- 
ing been  a  homestead  nor  s<dd  for  payment  of  debts,  the  hus- 
band upon  the  decease  of  the  wife,  became  absolute  owner  of 

one-hftlf  interest  in  such  land.    Murray  v.  Murray 184 

6.  The  plaintiff's  allegation  that  the  wife  was  unduly 

influenced  was  immaterial,  as  she  could  not  convey  his  Interest 

in  the  land  without  his  consent.    Id 184 

6.  Descents  and  Distributions  —  Action  by  Widow  —  Insufficient 
Allegations.  The  petition  considered  and  held  to  contain  no 
allegation  of  a  contract  whereby,  in  consideration  of  the  sur- 
render of  the  wife's  marital  interest  in  land  sold  by  her  hus- 
band, he  agreed  to  invest  her  with  a  substantial  marital 
interest  in  other  land.    Osbom  v,  Osbom 890 

7.  The  petition  considered,  and  held  not  to  charge  the 

husband  with  perpetrating  a  fraud  on  his  wife  with  respect 
to  the  surrender  of  her  marital  interest  in  land  belonging  to 
him  which  he  sold.    Id 890 

8.  Descents  and  Distributions — ^"Colorable"  Transaction  of  Hus- 
band. A  colorable  transaction  is  one  presenting  an  appearance 
which  does  not  correspond  with  the  reality,  and  in  ihe  sense 
ordinarily  contended  for,  an  appearance  intended  to  conceal 

or  to  deceive.    Id 890 

9.  Deeds  of  real  estate  conveying  to  a  married  man  life 

estktes,  and  to  his  sons  the  remainders  in  fee,  considered,  and 
held  not  to  be  colorable.    Id 890 

10.  Descents  —  Personal  Property  —  Rights  of  Widow.  Without 
actual  fraud  in  procuring  a  wife  to  join  in  a  conveyance  of  her 
husband's  land,  giving  her  a  clear  right  to  impound  the  con- 
sideration received  by  him  or  to  control  its  use,  she  cannot 
pursue  the  fund.    Id 890 

11.  In  order  to  recover  under  a  petition  ctaiming  a  widow's 

statutory  interest  in  real  estate,  the  widow  must  claim  under 

the  statute  and  through  her  husband.    Id 890 

12.  Descents — Widow's  Interest  in  Deceased  Husband's  Lands — 
Life  Estate.  The  statute  giving  a  widow  one-half  in  value  of 
real  estate  in  which  her  husband  in  his  lifetime  had  a  legal 
or  equitable  interest  refers  to  legal  or  equitable  interest 
capable  of  inheritance.    Id 890 
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HUSBAND  AND  WIFE— Continued  : 

13.  A  widow  has  no  interest,  under  the  statute,  in  lands 

purchased  by  her  .husband  with  his  own  funds  and  deeded  to 
him  "and  at  his  death  to  his  sons,"  his  interest  being  a  life 
estate  only.    Id 890 

14.  Gifts— Personal  Property  of  Husband— Right  of  Disposition. 

A  husband  has  unlimited  power  to  give  away  his  money  or 
personal  property,  although  the  intention  or  known  effect  be 
to  deprive  the  wife  of  her  statutory  share  should  she  survive 
him.    Id 890 

15.  Money  paid  a  married  man  as  the  consideration  for  a 

conveyance  of  his  real  estate,  in  which  his  wife  joins,  belongs 
to  him  unless  it  be  definitely  agreed  t^^t  a  si>ecific  portion 
shall  belong  to  her  individually.    Id 890 

16.  Homestead — Conveyance  by  Wife  Alone — Right  of  Rescission 
by  Wife — Estoppel.  Having  in  good  faith  explained  to  the 
grantees  concerning  the  long  absence  of  her  husband  the  plain- 
tiff is  not  estopped  either  by  such  instruments  or  by  her  con- 
duct from  maintaining  this  action  to  set  aside  her  deed. 
Thompson  v,  Millikin 717 

17.  Homestead — Conveyance  by  Wife  Alone — Void — Absence  of 
Husband.  The  title  to  a  homestead  being  in  the  wife,  who  re- 
mained in  possession  with  her  children,  the  homestead  char- 
acter was  not  destroyed  or  impaired  by  the  voluntary  absence 

of  the  husband.    Id 717 

18.  The  instruments  relied  on  by  the  defendants,  affecting 

the  plaintifTs  homestead,  are  void  because  executed  by  her 
alone,  the  husband  not  joining  therein  or  consenting  thereto. 

Id 717 

19.  Homestead — Occupied  by  Wife  and  Children — Effect  of  Hus- 
band Acquiring  Another  Homestead.  The  fact  that  a  husband 
deserted  his  family  and  acquired  another  homestead  in  Oregon 
did  not  have  the  effect  to  deprive  him  of  his  husband's  inter- 
est in  the  Kansas  homestead  occupied  by  his  wife  and  chil- 
dren so  as  to  validate  conveyances  thereof  made  by  his  wife 
alone.    Id, 717 

20.  Wife's  Interest  in  Husband's  Land — Not  an  Inheritance.  The 
wife's  interest  in  her  husband's  real  estate  does  not  depend 
for  its  inception  upon  the  death  of  the  husband,  as  an  in- 
heritance would,  but  springs  into  existence  by  operation  of 
law  upon  a  concurrence  of  seizin  and  the  marriage  rela- 
tion.    It  is  not  an  inheritance.    Murray  v.  Murray , 184,  186 

I. 
ILLEGITIMATE  CHILDREN: 

1.  Bastardy  —  Instructions  —  Presumption  of  Innocence.     In  an 

action  for  bastardy  it  was  not  error  to  instruct  the  jury  that 
defendant  is  presumed  to  be  innocent  of  the  charge  ag^ainst 
him  until  overcome  by  a  preponderance  of  the  credible  evi- 
dence showing  that  he  is  the  father  of  the  child.  The  State , 
ex   rekf    v.    Woods 499 

2.  Bastardy  —  Uncontradicted  Evidence  —  Province  of  Jury.  A 
jury  is  not  warranted  in  arbitrarily  or  capriciously  reject- 
ing the  testimony  of  a  witness,  but  neither  are  they  required 
to  accept  and  give  effect  to  testimony  which  they  find  to  be 
unreliable,  although  it  may  be  uncontradicted.    Id 499 

INDEMNITY  BONDS— See  Bonds,  13. 

INFANTS— See  Minors. 
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INFORMATION— See  Criminal  Law  21,  30-32,  34-36. 
INJUNCTION: 

1.  Criminal  Prosecutions  —  Control  of  County  Attorney  —  May 
Dismiss  Action.  Where  a  justice  of  the  peace  sitting  as  an 
examining  magistrate  refuses  to  dismiss  a  criminal  prose- 
cution on  the  motion  of  the  county  attorney,  the  district  court 
by  an  order  in  the  nature  of  a  writ  of  prohibition  may  com- 
pel such  dismissal.     Foley  v.  Ham 66 

2.  Criminal  Prosecution — Refusal  of  Justice  to  Dismiss  Action — 
Writ  of  Prohibition.  Where  a  county  attorney  asks  the  dis- 
missal of  a  criminal  case  pending  before  a  justice  of  the  peace, 
and  his  request  is  denied,  no  further  challenge  of  the  right 
of  the  justice  to  proceed  therein  is  necessary  to  g^ive  a  basis 

for  asking  relief  by  prohibition.     Id 66 

3.  Criminal  Prosecutions  —  Unwarranted  Prosecutions  —  Injunc- 
tion. Injunctions  against  the  maintenance  of  vexatious  and 
unwarranted  criminal  prosecutions  may  be  allowed  against 
individuals  even  where  no  property  rights  are  threatened.    Id.,    66 

4.  Nuisance — Horse  and  Mule  Market — Private  Nuisance — Pub- 
lic Nuisance.  A  business  may  be  conducted  under  conditions 
which  will  constitute  it  a  private  as  well  as  a  public  nui- 
sance.    Winbigler  v.  Clift 858 

5.  Nuisance — Petition  to  Abate  Private  Nuisance — Sufficient.  On 
the  facts  stated  in  the  opinion  it  was  error  to  sustain  a  de- 
murrer to  the  petition  in  a  suit  brought  by  an  individual 
to  enjoin  the  keeping  of  a  horse  and  mule  market  in  close 
proximity  to  his  residence.    Id, 858 

6.  Nuisance — Public  Nuisance  Shown  by  the  Evidence.  The  evi- 
dence was  sufficient  to  justify  a  finding  that  a  horse  and  mule 
market  conducted  by  the  defendant  constituted  a  public  nuis- 
ance.   Id 858 

7.  Paving — Special  Assessments — Injunction — Statute  of  Limita- 
tions. The  statutory  limitation  that  an  action  cannot  be  main- 
tained to  enjoin  a  special  assessment  for  street  improvements 
unless  begun  within  thirty  days  after  the  amount  due  on 
property  assessed  is  ascertained,  applies  to  invalidity  as  well 
as  irregularity  in  making  the  assessments.    Park  Association 

V,  City  of  Hutchinson 488 

8.  Restraining  Enforcement  of  Mandate  of  Supreme  Court.  A 
defeated  appellant  applied  to  the  district  court  in  vain  for  an 
injunction  to  restrain  the  enforcement  of  the  mandate  of  the 
supreme  court.  Upon  appeal  his  application  is  found  to  be 
without  semblance  of  merit  and  it  is  dismissed.  Forbes  v. 
Madden    46 

9.  If  there  had  been  any  merit  in  the  application  the  dis- 
trict court  was  without  power  to  enjoin  or  restrain  judgments 
and  orders  of  the  supreme  court.    Id 46 

10.  Surface  Water — Drainage — Depression — Not  a  Watercourse. 
A  depression  on  plaintiff's  land  into  which  surface  water 
from  defendant's  land  flowed  in  time  of  heavy  rains  was  not 
necessarily  a  natural  watercourse  into  which  defendant  might 
lawfully  drain  the  surface  waters  from  his  land.  Evans  v. 
Diehl 728 

11.  A  depression  into  which  surface  and  standing  waters 

may  be  drained  is  not  necessarily  a  natural  watercourse 
merely  because  flood  waters  from  a  neighboring  river  find 
their  way  into  that  depression  when  the  river  is  in  flood,    /d.,  728 
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INJUNCTION— Continued  : 

12.  Surface  Water  —  Drainage  —  Injuring  Neighbor's  Land  —  In- 
junction. Findings  of  fact  on  which  a  judgment  enjoining  the 
maintenance  of  a  drain  and  ditch  was  based  examined,  and 
no  substantial  conflict  discerned  therein.    Id, 728 

INNOCENT  HOLDER— See  Negotiable  Instruments,  11. 
INSANE  PERSONS: 

1*  Insane  Persons — Guardian  May  be  Appointed  without  Notice. 

A  probate  court  may  without  notice  appoint  a  successor  to  a 
guardian  for  a  lunatic,  who  has  been  duly  adjudged  to  be  a 
person  of  unsound  mind,  confined  in  a  state  hospital,  and 
discharged  therefrom  as  improved.    Ekblad  v,  Linderholm ...       3 

2.  Mandamus — Insane  Person — Conducting  His  Own  Litigation. 
A  person  who  has  been  adjudged  insane  and  who  is  under 
guardianship  cannot  conduct  litigation  without  the  super- 
vision, control  and  protection  of  his  guardian.  Linderholm  v. 
Walker .s 684 

3.  When  it  clearly  appears  that  a  person  who  has  been 

adjudged  insane  is  the  plaintiff  in  an  action  and  that  he  is 
seeking  to  maintain  that  action  independent  of  his  guardian 
and  without  the  approval  of  the  latter,  the  action  should  be 
dismissed.    Id 684 

INSURANCE: 

1.  Accident  Insurance — School  Teacher — Injured  while  Cutting 
Tree.  One  insured  against  accident  as  a  school  teacher  was 
accidentally  killed  while  cutting  a  tree  for  his  father  at  his 
father's  place,  held  that  the  cutting  of  the  tree  is  not  to  be 
regarded  as  a  change  to  a  more  "hazardous  occupation"  un- 
der the  terms  of  the  policy.    Evans  v.  Accident  Association. . .  556 

2.  If  the  terms  of  an  accident  policy  are  obscure  or  open 

to  more  than  one  construction  the  one  which  is  more  favor- 
able to  the  insured  must  prevail.    Id 556 

3.  Benefit  Insurance  —  Agreement  Not  to  Change  Beneficiary  — 
Vested  Right.  A  vested  interest  in  a  certificate  issued  by  a 
mutual  benefit  association  may  be  created  after  its  issuance 
as  well  as  at  that  time,  by  an  agreement  on  the  part  of  the 
member  not  to  change  the  b'^neficiary  in  consideration  of  the 
payment  of  assessments.     Sipc  i\  Sipe 742 

4.  Benefit  Insurance — Agreement  of  Wife  to  Make  Payments — 
Substantial  Performance.  "Where  a  wife  acrreed  with  her  hus- 
band to  keep  up  payments  on  his  benefit  certificate,  which 
named  the  wife  as  beneficiary,  in  consideration  of  the  hus- 
band's promise  not  to  chahp:e  the  beneficiary,  the  evidence 
showed   a   substantial   compliance   on   the  part  of  the  wife. 

Id 742 

5.  Benefit  Insurance — Application — Omissions  by  Agent — Policy 
Valid.  Where  an  applicant  for  benefit  insurance  gives  to  the 
agent  correct  answers  to  the  questions  contained  in  his  ap- 
plication, but  the  agent  leaves  out  such  answers,  and  the  ap- 
plicant signs  such  application  without  reading,  action  on 
the  policy  will   not  be  defeated   by   reason   of   the   omission 

■    of  such  answers.    Shinn  v.  Benefit  Association 134 

6.  Benefit  Insurance — Claims — ^To  Whom  First  to  be  Presented. 
It  is  competent  for  a  mutual  benefit  association  to  require 
that  claims  against  it  upon  its  certificates  shall  be  submitted 
in  the  first  instance  to  a  tribunal  designated  by  it.     Conroy 

V.  Railroad  Trainmen 757 
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INSURANCE— Continued  : 

7.  Benefit  Insurance— Jury  In  Advisory  Capacity  Only — Effect  of 
Improper  Evidence.  Where  a  jury  is  called  in  an  advisory  ca- 
pacity only,  a  judgment  will  not  be  reversed  for  admission  of 
incompetent  evidence  unless  it  appears  that  the  improper 
evidence  affected  the  result.    Sipe  v,  Sipe 742 

8.  Benefit  Insurance — Nonpayment  of  Dues — Clerical  Error  in 
Notice— No  Waiver.     A  clerical  error  in  a  letter  from  an 

/  ofiicer  of  a  benefit  association  erroneously  fixing  the  date  when 
a  delinquent  member  was  suspended,  will  not  waive  the  for- 
feiture for  nonpayment  of  dues.  Conroy  v.  Railroad  Trainmen^  767 

9.  Benefit  Insurance  —  Nonpayment  of  Dues  —  Forfeiture  — 
Custom.  Where  a  delinquent  member  of  a  benefit  association 
seeks  to  avoid  a  forfeiture  by  reliance  upon  a  custom  of  ac- 
cepting delinquent  pasrments  within  a  definite  period  after 
default  he  must  show  an  offer  to  make  pasrments  within  tiie 
limit  of  time  as  so  extended.    Id 767 

10.  Contract  with  Agent — Recovery.  One  contracting  with  the 
state  agent  of  an  insurance  company  to  render  service  for 
the  agent,  and  rendering  such  service  under  the  contract, 
must  look  to  the  agent  for  his  compensation.     The  State, 

ex  reLy  v.  Insurance  Co , 266 

11.  Fidelity  Insurance  —  Construction  of  Bond  —  Recovery.  A 
surety  bond  indemnifying  a  bank  against  loss  by  a  cashier's 
fraud  or  dishonesty  amounting  to  embezzlement  ax  larceny 
covered  loss  occasioned  by  his  general  fraud  or  dishonesty. 
Bank  v.  Colton. 366 

12.  In  a  suit  on  a  fidelity  bond  technical  proof  of  fraudu- 
lent acts  as  required  in  criminal  prosecution  for  embezzlement 

or  larceny  is  not  necessary.    Id 366 

13.  Fidelity  Insurance  —  Notice  of  Lioss  —  Waiver.  Failure  of 
plaintiff  bank  to  give  immediate  notice  of  loss  by  reason  of 
the  cashier's  fraud  or  dishonesty  held  waived  by  insurer's 
denial  of  liability  upon  other  distinct  grounds.    Id 366 

14.  Foreign  Insurance  Company  —  Process  —  Service  on  Agent. 
Service  upon  a  duly  licensed  general  agent  of  a  foreig^n  in- 
surance company  whose  principal  office  is  in  the  county  is 
sufficient  to  give  the  court  jurisdiction  of  the  company. 
SnelUng  v.  Benefit  Association 227 

15.  To  acquire  jurisdiction  in  the  way  stated  does  not 

violate  the  fourteenth  amendment  to  the  f^eral  constitution. 

Id 227 

16.  Foreign  Insurance  Company — ^Where  Suit  May  be  Brought — 
Statute.  Under  section  53  of  the  civil  code  an  action  against 
a  foreign  insurance  company  to»  refcover  upon  a  policy  of  in- 
surance may  be  brought  in  any  county  where  it  may  be  found 
regardless  of  where  the  cause  of  action  arose  or  of  the  resi- 
dence of  the  plaintiff.     Id 227 

17.  The  provisions  in  the  last  part  of  section  53  that  an 

action  against  a  foreign  insurance  company  may  be  brought  in 
any  county  where  the  cause  of  action  or  some  part  therec^ 
arose  is  a  permissive  and  cumulative  remedy  and  not  an  exclu- 
sive remedy.    Id 227 

18.  Fraternal  Insurance  —  Financier  of  Local  Lodge  —  Agent  ^ 
Insurer — ^Void  By-law.  In  receiving  payment  of  dues  after 
suspension  of  a  member  the  financier  of  the  local  lodge  is  an 
agent  of  the  beneficiary  society  ^nd  not  of  the  member  and  a 
by-law  making  such  financier  the  agent  of  the  member  is  void. 
Allen  V.  Knights  and  Ladies 128 
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INSURANCE— Continued  : 

19.  Fraternal  Insurance— Payment  of  Dues  after  Suspension — 
Warranty  of  Good  Health.  In  an  action  on  a  fraternal 
benefit  certificate  an  instruction  respecting  the  provision  of 
the  by-laws  that  payment  of  back  dues  and  assessments  con- 
stituted a  warranty  that  the  member's  health  was  good,  was 
not  prejudicial.    Id .' . . .  128 

20.  Fraternal  Insurance  —  Suspension  —  Effect  of  Acceptance  of 
Back  Dues — EstoppeL  After  accepting  from  the  beneficiary 
the  dues  and  assessments  for  the  two  months  preceding  the 
death  of  the  assured  and  retaining  them  it  was  too  late  for 
the  defendant  to  question  the  authority  of  the  beneficiary  to 
make  the  payments.    Id 128 

21.  Fraternal  Insurance  —  Suspension  —  Reinstatement — ^Accept- 
ance of  Dues — Custom.  In  an  action  on  a  benefit  certificate 
where  the  member  had  been  suspended  for  nonpayment  of 
dues  it  was  not  error  to  admit  evidence  of  a  custom  of  the 
local  lodge  officers  to  accept  dues  and  assessments  from  de- 
linquent members  and  thus  to  reinstate  them.    Id 128 

22.  Fraternal  Insurance  —  Verdict — Judgment  —  Interest.  In  an 
action  on  a  benefit  certificate  where  the  jury  returned  a  ver- 
dict for  the  face  of  the  certificate  "with  interest  at  six  per- 
cent" and  the  court  rendered  judgment  thereon  for  the 
amount  with  six  percent  interest  from  the  date  of  assured's 
death,  no  error  was  committed.    Id 128 

23.  Hail  Insurance— Incompetent  Evidence  of  Amount  of  Lioss. 
In  an  action  for  loss  under  a  hail  insurance  contract  the  ad- 
mission of  evidence  of  amounts  paid  by  the  insurance  com- 
pany to  other  persons  in  settlement  of  losses  to  wheat  crops 
occasioned  by  the  same  hailstorm  was  error.  Williams  v.  /n- 
9tirance  Co 74 

24.  Hail  Insurance — Oral  Contract  by  Agent — Premium  Accepted 
— Contract  Valid.  Where  an  insurance  agent  made  an  oral 
contract  for  hail  insurance  and  forwarded  the  premium  to 
the  company,  which  retained  control  and  exercised  ownership 
over  it,  the  company  is  estopped  to  deny  the  contract,  though 
its  agent  had  no  authority  to  make  an  oral  contract  for  in- 
surance.    Id*   74 

25.  Insurance  Agent — Failure  to  Cancel  Policy — ^Agent  Liable  for 
Loss.  Where  an  insurance  agent  is  instructed  to  cancel  a 
policy  of  insurance  issued  by  him,  and  he  fails  to  do  so,  he 
is  liable  to  his  principal  for  the  damage  sustained  by  the 
principal,  unless  the  agent  can  show  some  valid  reason  for  his 
failure  to  follow  his  instructions.    Insurance  Co,  v.  Bigger, . .     68 

26.  Insurance  Companies — State  Tax  on  Premiums — How  Com- 
puted. Under  the  statute  the  annual  state  tax  of  two  per  cent 
upon  all  premiums  received  by  foreign  insurance  companies 
should  be  computed  only  upon  the  total  premiums  collected, 
retained  and  devoted  to  the  business  of  the  insurance  com- 
panies.   The  State,  ex  rel.,  v,  Wilson 752 

27.  Insurance  —  Loss  —  Inconsistent  Findings — New  Trial.  The 
court  granted  a  new  trial  of  the  cause  because  the  verdict 
returned  by  the  jury  was  not  supported  by  the  evidence,  and 
because  the  special  findings  were  inconsistent  with  each  other 
and  with  the  general  verdict.  Held,  not  error.  Tersina  v. 
Insurance  Co 87 

28.  Insurance — Loss  ''Payable  to  Mortgagee" — Change  of  Title  to 
Insured  Property — Policy  Void.  Where  the  insured  without 
consent  of  the  insurance  company  transferred  the  title  to  the 
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insurance—Continued  : 

insured  property  the  insurance  policy,  under  its  terms,  was 
rendered  void.    Longfellow  v.  Insurance  Co 473 

29.  Life  Insurance  —  Applications  —  Representations  Not  War- 
ranties. The  policy  provided  i;h«nt  the  statements  made  by 
tl\e  insured  should,  in  the  absence  of  fraud,  be  deemed  repre- 
sentations and  not  warranties.  Held,  that  good  faith  in  mak- 
ing such  statements  was  sufficient  although  they  may  have 
been  incorrect  in  fact.    Sharrer  v.  Insurance  Co 650 

30.  Life  Insurance  —  Payment  of  Premium  Note  Assumed  by 
Agent — Note  in  Default — Policy  Valid.  Where  the  security 
for  payment  of  an  insurance  premium  note  was  not  satis- 
factory to  the  company,  but  the  company's  local  agent  as- 
sumed and  agreed  to  pay  the  note,  and  the  note  was  not  paid 
when  due,  the  policy  did  not  lapse.    Taylor  v.  Insurance  Co, . .   863 

31.  A  loose  use  of  the  word  "collateral"  and  a  peculiar 

method  of  bookkeeping  held  not  to  affect  seriously  or  ma- 
terially the  real  question  involved.    Id 863 

32.  Life  Insurance — Physical  Appearance  of  Applicant — Evidence. 
Testimony  of  neighbors  as  to  the  physical  appearance  of  in- 
sured was  properly  received  touching  his  good  faith  in  making 
the  statements  contained  in  the  application.  Sharrer  v.  In- 
surance  Co 650 

33.  Life  Insurance — Verdict  and  Judgment  Modified.  The  ver- 
dict and  judgment  being  for  more  than  the  policy  called  for, 
the  judgment  is  modified  to  conform  to  the  terms  of  the 
policy,  and  thus  modified  the  judgment  is  affirmed.  Taylor  v. 
Insurance   Co 863 

34.  Life  Insurance  —  Verdict  —  Instructions.  The  evidence  sup- 
ported the  verdict  and  there  was  no  error  in  the  giving  or 
refusing  of  instructions.    Sharrer  v.  Insurance  Co 650 

INTEREST: 

1.  Condemnation  Proceedings — Interest  on  Damages  Sustained. 

A  proceeding  to  condemn  private  property  for  public  use  does 
not  involve  a  tort,  and  an  owner  whose  land  is  so  appropriated 
is  entitled  to  interest  on  the  damages  sustained  by  him  from 

the  time  of  the  appropriation.    CalJcins  v.  Railroad  Co 835 

2.  Fraternal  Insurance — Verdict — Judgment  —  Interest.  In  an 
action  on  a  benefit  certificate  where  the  jury  returned  a  ver- 
dict for  the  face  of  the  certificate  "with  interest  at  six  per 
cent"  and  the  court  rendered  judgment  thereon  for  the  amount 
with  six  per  cent  interest  from  the  date  of  assured's  death  no 
error  was  committed.    Allen  v.  Knights  and  Ladies 128 

3.  Sale  of  Land  —  Interest  on  Payments  —  Abstract  of  Title. 
Under  the  evidence  and  terms  of  the  contract  the  vendor  of 
land  was  entitled  to  interest  on  deferred  payments  from  the 
date  of  the  contract  and  when  the  abstract  of  title  was  ap- 
proved.    Gillidett  v.  Hayden 616 

4.  Settlement — Stipulation — ^Time  of  Payment — Interest.  Where 
under  a  written  stipulation  the  amount  for  whioh  judgment 
should  be  rendered  was  stated,  and  the  time  of  payment  was 
postponed  to  a  future  period,  such  payment  should  draw  inter- 
est from  the  time  such  payments  were  to  be  made.  Berry  v, 
Dewey 392 

5.  Street  Lighting  Contract  —  Defaulted  Payments  —  Interest 
Thereon.  Where  a  city  defaulted  under  its  contract  with  a 
street  lighting  company  in  making  payments,  the  defaulted 


Digitized  by 


Google 


INDEX.— Vol.  102.  975 


INTEREST— Continued: 

payments  should  only  draw  interest  at  the  legal  rate  from  the 
dates  when  they  were  severally  due.  Street  Lighting  Co.  v. 
City   of   Wichita 4 

INTERSTATE  COMMERCE: 

1.  Interstate  Bill  of  Lading — Acceptance  by  Consignee — Implied 
Contract  to  Pay  Freight.  Where  an  interstate  bill  of  lading 
authorizes  the  consignee  to  pay  the  freight  charges,  an  im- 
plied contract  by  the  consignee  to  pay  the  full  established 
freight  charges  arises  from  his  acceptance  of  the  delivery  of 
the  goods  under  the  bill.    Railway  Co.  v.  Wagner 817 

2.  In  such  case  where  the  consignee  pays  the  charges 

demanded,  which  are  less  than  the  established  ;rate,  the  car- 
rier may  maintain  an  action  against  him  for  the  unpaid 
balance  of  the  legal  charges.     Id 817 

3.  Interstate  Commerce — Classification  of  Commodities — Bind- 
ing on  Court.  In  an  action  to  recover  the  amount  of  under- 
charges for  freight  shipments,  computed  according  to  schedule 
in  force  governing  the  subject,  it  is  error  for  the  court  to 
receive  and  consider  proof  that  the  commodities  shipped  were 
not  classified  in  the  schedule  according  to  correct  principles. 
Railway  Co.  v.  Yaiing 875 

4.  Interstate  Commerce — Established  Rates — Binding  on  Shipper 
and  Carrier.  A  schedule  of  freight  rates  duly  filed  and  pub- 
lished by  a  railroad  company  and  not  disapproved  by  the  in- 
terstate commerce  commission,  has  the  force  of  a  statue, 
binding  alike  on  shipper  and  carrier.    Id 875 

5.  Interstate  Commerce — Injuries  to  Workman — Compensation 
Act  Does  Not  Apply.  The  workmen's  compensation  act  does 
not  extend  to  the  case  of  a  workman  engaged  in  interstate 
commerce  who  without  his  employer's  fault  is  injured  in 
the  course  of  his  employment.     Matney  v.  Railway  Co 293 

6.  Schedule  of  Rates — Presumption  that  Schedule  was  Duly  Pub- 
lished. Where  it  is  admitted  that  a  schedule  of  rates  has 
been  duly  filed  with  and  approved  by  the  interstate  commerce 
commission  the  presumption,  in  the  absence  of  showing  to 
the  contrary,  is  that  the  rates  were  duly  published.  Rail- 
way Co.  V.  Wagner 817 

INTERURBAN  RAILWAYS— See  Street  Railways,  7. 

INTOXICATING  LIQUORS: 

1.  "Bone-dry  Law" — Information — Negative  Allegations.    Under 
the  "bone-dry  law"    (Laws   1917,  ch.   215)    it  is  not  neces-    . 
sary  that  an  information  should  allege  that  the  defendant 
was  not  a  druggist  or  regristered  pharmacist.       The  State 

V.  Purello   695 

2.  A  negative  averment  of  the  matter  of  an  exception  or 

proviso  in  a  penal  statute  is  not  necessary  in  an  information, 
unless  such  matter  enters  into  and  becomes  a  material  part 

of  the  description  of  the  offense.    Id 695 

3.  Information — Plea  of  Not  Guilty — Preliminary  Examination 
— Waiver.  Where  a  defendant  pleads  not  guilty  to  an  in- 
formation without  raising  a  question  as  to  the  sufficiency 
of  a  preliminary  examination,  an  objection  upon  that  ground 
after  conviction  comes  too  late.     The  State  v.  Perry 896 

4.  Replevin  of  Taxicab — Maintaining  Liquor  Nuisance — Officers 
Entitled  to  Possession.  Where  a  driver  of  a  taxicab  was 
arrested  on  the  charge  of  maintaining  a  liquor  nuisance  therein 
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INTOXICATING  LIQUORS— Continued  : 

on  the  public  streets,  and  possession  of  the  taxicab  was  taken 
by  the  police,  the  (axicab  was  rightfully  in  possession  of  the 
police  and  not  subject  to  replevin  by  the  owner.  Alltaon  v. 
Hem   48 

J. 
JOINDER  OF  ACTIONS: 

1.  Compensation  Act  —  Joinder  of  Actions  —  Compensation  on 
Setting  Aside  Review.  Under  the  compensation  act  an  action 
to  set  aside  a  release  or  other  discharge  of  liability  on  the 
ground  of  fraud  or  mental  incompetency  may  be  joined  with 
the  action  for  compensation.     Vogle  v.  Bawersock 466 

JOINT  DEFENDANTS: 

1.  Employment — Joint  Defendants — No  Separate  Issues  Raised 
— Joint  Judgment.  If  one  defendant  sued  jointly  with  others 
has  a  different  defense  from  the  others  he  should  in  the  form 
of  request  for  special  findings  or  for  special  instructions  or 
otherwise  challenge  the  attention  of  the  trial  court  to  his 
separate  defense.    Drysdale  v.  Wetz 422 

2.  Thei:e   being  some  evidence   to   sustain   a   judgment 

against  all  the  defendants  it  is  affirmed.    Id 422 

JOINT  TORT-FEASORS— See  Torts,  4. 

JOURNAL  ENTRY— See  Judgments,  12-14. 

JUDGES: 

1.  Disqualification  of  Judge — Calling  in  Judge  of  another  Dis- 
trict. Where  a  district  judge  is  disqualified  to  sit  in  a  case 
and  he  calls  in  the  judge  of  another  district  who  after  trying 
some  of  the  issues  declines  to  act  further,  it  becomes  the  duly 
of  the  regular  judge  to  request  the  judge  of  some  other  dis- 
trict to  attend  and  serve  as  judge.    Berry  v,  Dewey ^ . . .  892 

JUDGMENTS: 

1.  Compensation  Act — ^Assignment  of  Judgment.  The  question 
whether  an  injured  workman  may  assign  a  judgment  under 
the  workmen's  compensation  act  to  a  trustee  for  the  benefit 
of  his  children  considered  but  not  determined.  Monson  v. 
Battelle    : 208 

2.  Compensation  Act — Judgment — ^Death  of  Employee — Revivor. 
A  lump-sum  judgment  in  favor  of  a  workman  under  the 
workmen's  compensation  act,  although  the  statute  forbids  its 
assignment,  does  not  abate  by  his  death,  but  may  be  revived 

in  the  name  of  the  administrator.    Id 208 

3.  Compensation  Act — Judgment — Motion  for  New  Trial — Prop- 
erly Denied.  In  an  action  under  the  compensation  act  the 
petition  of  defendant  for  a  new  trial  on  the  ground  of  fraud 
and  newly  discovered  evidence  did  not  state  facts  sufficient 
to  compel  the  granting  of  a  new  trial.  Lombard  r.  Planing 
Mm  Co 780 

4.  Compensation — Judgment  Properly  Modified.  In  a  workmen's 
compensation  case  the  court  ordered  that  if  the  defendants 
defaulted  in  the  payment  of  $4  a  week,  the  entire  amount  of 
compensation  allowed  should  become  due,  and  that  executicm 
should  then  issue  therefor.    Held,  no  error.    Id 780 

5.  Divorce  —  Decree  —  Property  Rights  Determined  —  Res  Judi- 
cata. A  final  judgment  in  an  action  granting  a  divorce 
settles  all  property  rights  of  the  parties  and  is  a  bar  to  an 
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action  afterward  brought  by  either  party  to  determine  the 
question  of  alimony,  or  any  property  rights  which  might  have 
been  settled  by  the  judgment.    Heivly  v.  Miller 313 

6.  Foreclosure — Error  in  Judgment — Error  Corrected  on  Ap- 
peaL  Where  a  judgment  of  foreclosure  was  erroneous  but 
not  void  and  the  sale  was  confirmed  the  defendants  were 
bound  by  the  judgment,  and  they  could  take  advantage  of  the 
error  only  by  appeal.    Marsh  v.  Votaw 747 

7.  Foreclosure  —  Sale  —  Confirmation  —  Motion  to  Set  Aside — 
Laches.  Where  the  original  judgment  of  foreclosure  was 
erroneous  but  not  void,  and  three  years  after  the  sale  and 
confirmation  defendants  filed  a  motion  to  set  aside  the  con- 
firmation, and  that  they  be  allowed  to  redeem,  the  application 
was  made  too  late  to  entitle  them  to  relief.    Id 747 

8.  Foreclosure  Sale — Confirmation  Set  Aside — Redemption  Al- 
lowed. In  a  suit  by  the  holder  of  a  junior  judgment  to  set 
aside  the  confirmation  of  a  foreclosure  sale  and  permit  him 
to  redeem  from  the  prior  judgment,  held,  on  the  facts 
stated  in  the  opinion,  it  was  error  to  deny  the  relief  prayed 
for.    N orris  v.  Evans , 583 

9.  Injuries  to  Minor  Son — Compromise  by  Father — Judgment  by 
Consent — Parent's  Authority.  Where  a  minor  had  sustained 
personal  injuries  which  his  father  and  the  wrongdoer  settled 
for  an  inadequate  sum,  such  minor  on  attaining  his  majority 
may  bring  an  action  against  the  wrongdoer  for  his  injuries 
notwithstanding  the  settlement  negotiated  by  his  father.  Les- 
lie V.  Manufacturing  Co 159 

10.  An  inadequate  settlement  by  a  father  for  injuries  to 

his  minor  son  does  not  bar  an  action  by  the  son  for  such 
injuries  on  attaining  his  majority,  although  the  father  con- 
sented to  a  formal  judgment  therefor  in  a  city  court.    Id. , .  159 

11.  Judgment  against  Testator  —  Lien  on  Testator's  Interest  in 
Land.  In  an  action  by  a  judgment  creditor  against  the  estate 
of  the  judgment  debtor  only  the  actual  interest  of  the  judg- 
ment debtor  in  property  can  be  appropriated.    Postlethttmite 

V.  Edson 104 

12.  Judgment — Joint  Debtors — Satisfaction  by  One — Subrogation. 
A  surety  who  satisfies  a  judgment  against  his  principal,  and 
files  with  the  clerk  a  notice  of  his  intention  to  claim  repayment 
under  section  474  of  the  civil  code,  has  all  the  rights  and 
remedies  of  an  owner  of  the  judgn^ent  for  the  purpose  of  en- 
forcing repayment.     Kinkel  v.   Chase 275 

13.  Judgment  on  Creditor's  Bill—Only  Parties  Affected  Thereby. 
A  judgment  against  the  defendant  in  a  suit  in  the  nature  of 
a  creditor's  bill  will  not  inure  to  the  benefit  of  another  creditor 
of  defendant  who  is  neither  party  nor  privy  to  the  judgment. 

Id 275 

14.  Judgment  Rendered — No  Journal  Entry  Recorded — Judgment 
Valid.  The  omission  of  the  clerk  to  perform  the  ministerial 
duty  of  recording  a  judgment  does  not  destroy  the  judgment 
nor  does  its  validity  or  effect  remain  in  abeyance  until  it  is 
formally  entered  on  the  journal.    Id 275 

15.  Mortgage  Foreclosure — Personal  Service — Default  Judgment 
—Jurisdiction.  In  a  foreclosure  action  the  district  court  has 
jurisdiction  to  render  judgment  by  default,  on  personal  serv- 
ice, without  the  notes  and  mortgage  sued  on  being  filed  with 

the  clerk  or  presented  to  the  court.     Broquet  v,  Mosier 246 

62— Kan.— 1778 
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16.  It  is  not  a  fraud  on  the  defendants  in  a  foreclosure 

action  for  the  plaintiff  to  fail  to  file  with  the  clerk  or  to  pre- 
sent to  the  court  the  notes  and  mortgage  sued  on,  or  to  in- 
troduce any-  evidence  in  support  of  the  petition,  where  per- 
sonal service  has  been  made  and  judgment  is  rendered  by 
default.     Id 246 

17.  Motion  for  Judgment — Pleadings — Notice.  There  is  no  statu- 
tory provision  for  making  up  issues  for  the  trial  of  motions, 
and  the  filing  of  an  answer  to  a  motion  for  judgment  does 
not  require  ttiree  days'  notice  of  the  time  of  the  hearing  of 
such  motion.     Berry  v,  Dewey 392 

18.  Negligence  —  Child  Drowned  —  Judgment  Not  Excessive.  A 
judgment  for  $3,500  against  a  city  for  the  wrongful  death 
of  a  three-year-old  child  is  not  excessive  to  such  an  extent 
as  to  warrant  its  reduction  by  an  appellate  court.    Schaubel 

V,  City  of  Manhattan 430 

19.  Note  and  Mortgage — Foreclosure— Defense  of  Payment.  In 
an  action  to  foreclose  a  mortgage  where  the  defense  was  pay- 
ment the  evidence  abstracted  was  sufficient  to  sustain  the 
judgment  for  defendant.    Kurt  v,  Shupe ^ 426 

20.  Report  of  Referee — "Decision  of  Court" — Judgment.  The  re- 
port of  a  referee  determining  the  whole  issue  by  findings  of 
fact  and  conclusions  of  law  separately  stated,  stands  as  the  de- 
cision of  the  court,  and  judgment  may  be  entered  thereon. 
Milling  Co.  v.  Schreiber 172 

21  The  word  "decision"  in  section  306  of  the  civil  code 

providing  that  the  motion  for  a  new  trial  must  be  filed  within 
three  days  "after  the  verdict  or  decision  is  rendered,"  includes 
the  decision  constituted  by  the  report  of  a  referee  on  the  whole 
issue.     Id 172 

22.  School  Warrants — Amount  of  Judgment.  In  an  action  on  a 
school  warrant  which  has  been  issued  for  a  sum  in  excess  of 
the  amount  due  the  creditor,  but  which  is  otherwise  legally 
issued,  the  court  may  properly  give  judgment  for  the  amount 
actually  due  on  the  indebtedness  evidenced  by  the  warrant. 
Bank  v.  School  District 98 

23.  Settlement — Stipulation — ^Time  of  Payment — Interest.  Where 
under  a  written  stipulation  the  amount  for  which  judgment 
should  be  rendered  was  stated,  and  the  time  of  payment  was 
postponed  to  a  future  period,  such  payment  should  draw  in- 
terest from  the  time  such  pasrments  were  to  be  made.    Berry 

V.  Dewey 392 

JURISDICTION: 

1.  Action  to  Compel  Reconveyance — Fraud — ^Action  Transitory. 

An  action  to  compel  the  defendant  to  reconvey  land  claimed 
by  him  under  a  deed  alleged  to  have  been  procured  through 
his  fraud,  is  transitory  and  not  local,  and  may  be  brought 
in  any  qpunty  where  personal  service  can  be  had  upon  him. 

Zane  v.  Vawter 887 

2.  The  statute  requiring  actions  "for  the  determination 

in  any  form"  of  an  interest  in  real  property  to  be  brought  in 
the  county  where  it  is  situated  relates  to  actions  operating 
directly  on  the  property,  and  does  not  apply  where  it  is 

sought  to  control  the  personal  conduct  of  defendant.    Id 887 

3.  Amount  Involved  Less  than  $100 — ^Appeal  Dismissed.  The  dis- 
trict court  having  jurisdiction  of  the  cause  and  the  amount 
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being  for  less  than  $100,  the  appeal  is  dimissed.  Ridgway  v. 
Wetterhold    217 

4.  Appeal — Amount  Involved  Less  than  $100 — ^Appeal  Dismissed. 
Where  in  an  action  for  the  recovery  of  money  only  the  amount 
in  controversy  is  less  than  $100  this  court  has  no  jurisdiction 

on  appeal,  and  the  appeal  is  dismissed.    Wagman  v.  Sailer 661 

5.  Criminal  Prosecutions — Control  of  County  Attorney — May  Dis- 
miss Action.  While  the  county  attorney  is  not  required  to 
take  part  in  a  preliminary  examination  in  a  felony  case,  imless 
requested  to  do  so  by  the  magistrate,  if  he  does  appear  he  is 
entitled  to  have  full  charge  of  the  prosecution.    Foley  v.  Ham,    66 

6  Where  a  justice  of  the  peace  sitting  as  an  examining 

magistrate  refuses  to  dismiss  a  criminal  prosecution  on  the 
motion  of  the  county  attorney,  the  district  court  by  an  order  in 
the  nature  of  a  writ  of  prohibition  may  compel  such  action.  Id.,    66 

7.  Criminal  Prosecutions — Refusal  of  Justice  to  Dismiss  Action — 
Writ  of  Prohibition.  Where  a  county  attorney  asks  the  dis- 
missal of  a  criminal  case  pending  before  a  justice  of  the  peace, 
and  his  request  is  denied,  no  further  challenge  of  the  right 
of  the  justice  to  proceed  therein  is  necessary  to  give  a  basis 

for  asking  relief  by  prohibition.    Id 66 

8.  Criminal  Prosecutions  —  Unwarranted  Prosecutions  —  Injunc- 
tion. Injunction  against  the  maintenance  of  vexatious  and 
unwarranted  criminal  prosecutions  may  be  allowed  against 
individuals  even  where  no  property  rights  are  threatened.    Id,,    66 

9.  Death  in  Foreign  State — Action  for  Damages  by  Kansas  Ad- 
ministrator. An  administrator  appointed  by  a  Kansas  probate 
court  has  no  power  to  maintain  an  action  in  a  Kansas  court  to 
enforce  a  liability  created  by  the  laws  of  another  state  for  the 
wrongful  death  of  the  intestate  which  occurred  in  such  other 
state.    Battese  v.  Railroad  Co 468 

10.  Disqualification  of  Trial  Judge  —  Another  Judge  Called  in. 
Berry  v.  Dewy,  ante,  p.  392,  is  followed  on  the  question  of  the 
jurisdiction  of  the  trial  judge.    Berry  v,  Dewey 593 

11.  Foreign  Insurance  Company  —  Process  —  Service  on  Agent. 
Service  upon  a  duly  licensed  general  agent  of  a  foreign  insur- 
ance company  whose  principal  office  is  in  the  county  is  suf- 
ficient to  give  the  court  jurisdiction  of  the  company.  Snell- 
ing  V,  Benefit  Association 227 

12.  To  acquire  jurisdiction  in  the  way  stated  does  not 

violate  the  fourteenth  amendment  to  the  federal  constitution. 

Id 227 

13.  Foreign  Insurance  Company — Where  Suit  May  be  Brought — 
Statute.  Under  section  53  of  the  civil  code  an  action  against 
a  foreign  insurance  company  to  recover  upon  a  policy  of 
insurance  may  be  brought  in  any  county  where  it  may  be 
found,  regardless  of  where  the  cause  of  action  arose  or  of 

the  residence  of  the  plaintiff.     Id 227 

14.  The  provisions  in  the  last  part  of  section  53  that  an 

action  against  a  foreign  insurance  company  may  be  brought 
in  any  county  where  the  cause  of  action  or  some  part  thereof 
arose  is  a  permissive  and  cumulative  remedy.     Id 227 

15.  Fugitive  from  Justice  —  Illegal  Extradition  —  Jurisdiction  of 
Kansas  Courts.  Where  the  governor  of  a  foreign  state  with- 
out legal  authority  causes  the  arrest  of  a  Kansas  fugitive 
from  justice,  and  such  fugitive   is  extradited   and  brought 
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into  Kansas,  he  may  be  tried  in  a  Kansas  court  notwithstand- 
ing the  want  of  any  legal  authority  for  his  extradition.  The 
State  V,  WeUman 503 

16.  Implied  Contract — Use  of  Patented  Invention — Jurisdiction  of 
State  Courts.  An  action  by  the  owner  of  a  patent  to  recover 
upon  an  implied  contract  for  use-of  a  patented  invention,  with 
patentee's  knowledge  and  consent,  is  not  an  action  for  the 
infringement  of  a  patent,  and  the  state  courts  have  jurisdic- 
tion,  notwithstanding   the   answer   pleads   the   invalidity  of 

the  patent.    Ridgway  v.  Wetterhold 217 

17.  Injunction — ^Restraining  Enforcement  of  Mandate  of  Supreme 
Court.  A  defeated  appellant  applied  to  the  district  court  in 
vain  for  an  injunction  to  restrain  the  enforcement  of  the 
mandate  of  the  supreme  court.  Upon  appeal  .his  application 
is  found  to  be  without  semblance  of  merit,  and  it  is  dis- 
missed.    Forbes  v.  Madden 46 

.  18.  If  there  had  been  any  merit  in  the  application  the 

district  court  was  without  power  to  enjoin  or  restrain  judg- 
ments and  orders  of  the  supreme  court.     Id 46 

19.  Injuries  to  Minor — Judgment  by  Consent  of  Parent — Jurisdic- 
tion of  District  Court.  Where  a  father  compromised  injuries 
to  his  minor  son  for  a  grossly  inadequate  sum  and  consented 
to  a  formal  judgment  therefor  in  a  city  court,  the  minor 
son  on  attaining  his  majority  may  maintain  an  action  for 
such  injury  in  the  district  court.     Leslie  v.  Manufacturing 

Co 159 

20.  Judgment — Illegal  City  Court-^Appeal — Jurisdiction  of  Dis-' 
trict  Court.  Where  a  statute  creating  a  city  court  was  un- 
constitutional, and  on  appeal  to  the  district  court  the  case 
was  tried  on  its  merits,  without  objection  by  either  party, 
it  is  too  late  after  judgment  to  question  the  jurisdiction  of 
the  district  court  on  the  ground  of  the  illegality  of  such 
city  court.    Neal  v,  Kent 239 

21.  Mortgage  Foreclosure — ^Personal  Service — ^Default  Judgment 
— Jurisdiction.  In  a  foreclosure  action  the  district  court  has 
jurisdiction  to  render  judgn^ent  by  default,  on  personal  serv- 
ice, without  the  notes  and  mortgage  sued  on  being  filed  with 

the  clerk  or  presented  to  the  court.    Broquet  v.  Mosier 246 

22.  It  is  not  a  fraud  on  the  defendants  in  a  foreclosure 

action  for  the  plaintiff  to  fail  to  file  with  the  clerk  or  to 
present  to  the  court  the  notes  and  mortgage  sued  on,  or 
to  introduce  any  evidence  in  support  of  the  petition,  where 
personal  service  has  been  made  and  judgement  is  rendered  by 
default.     Id 246 

23.  Natural  Gas  Companies — Jurisdiction  to  Change  Rates — ^Re- 
ceivers. The  state  courts  have  no  jurisdiction  tihrough  receiv- 
ers to  regulate  rates  of  public  service  corporations,  and 
neither  the  courts  nor  receivers  of  such  corporations  may 
change  legal  rates  without  consent  of  the  public  utilities 
commission.     The  State  v.  Gas  Co 712 

24.  When  the  legal  rates  charged  by  the  receiver  of  a 

public  service  corporation  have  been  legally  enjoined  the  re- 
ceiver may  put  into  effect  rates  to  be  charged  until  the 
commission  establishes  a  new  rate.    Id 712 

25.  Nonsupport  of  Child — Accused  Absent  from  State — Jurisdic- 
tion of  Kansas  Courts.  Where  a  father  accused  of  nonsupport 
of  a  child  is  surrendered  by  another  state  to  Kansas  as  a 
fugitive  from  justice,  the  fact  that  the  accused  had  not  been 
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in  this  state  at  the  time  of  the  alleged  offense,  nor  since  then, 
does  not  deprive  the  Kansas  court  of  jurisdiction  to  try  him 
for  the  offense.    State  v.  WeUman 608 

26.  A  person  who  has  never  been  in  this  state  may  under 

some  circumstances  be  convicted  here  of  a  violation  of  the 
statute  makng  it  a  felony  for  a  parent,  without  lawful  excuse, 
to  neglect  or  refuse  to  provide  for  the  support  of  his  children 
under  the  age  of  sixteen  years  who  are  in  destitute  circum- 
stances.    Id 508 

27.  Nonsupport  of  Child — Nonresident  Parent — Resident  Child — 
Statute.  Where  a  nonresident  parent  neglects  to  support  his 
minor  child  living  in  this  state  and  leaves  it  in  necessitous 
circimistances  he  is  guilty  of  violation  of  the  Kansas  deser- 
tion act  although  he  is  not  in  Kansas  at  the  time  of  the  alleged 
offense.     Id 503 

28.  Where  such  nonresident  of  Kansas  comes  or  is  brought 

into  this  state,  either  voluntarily  or  involuntaply,  he  may  be 
arrested  and  punished  under  the  Kansas  statute  for  nonsup- 
port of  his  destitute  child.     Id 608 

29.  Transcript  from  Justice  of  Peace— Filed  with  District  Clerk  of 
Another  County — ^Void  Execution.  Where  a  transcript  of  a 
judgment  of  a  justice  of  the  peace  is  filed  with  the  district 
clerk  and  a  copy  of  such  transcript  is  filed  with  the  district 
clerk  of  another  county,  the  district  court  of  the  latter  county 
has  no  jurisdiction  to  issue  an  execution  thereon  or  to  con- 
firm a  sheriff's  sale  made  thereunder.     Id 725 

80.  Transcript  from  Justice's  Docket  —  Jurisdiction  of  District 
Court.  Where  the  justice's  transcript  showed  that  after  pre- 
liminary examination  the  defendant  was  required  to,  and  did, 
give  recognizance  for  his  appearance  in  district  court,  the 
transcript  was  sufficient  to  confer  jurisdiction  on  the  district  . 
court.    Foley  v.  Ham 66 

L. 

LACHES— See  Mortgages,  12-14. 

LANDLORD  AND  TENANT: 

1.  Contract  —  Lease  —  Improvements  —  Limitation  of  Actions  — 
Statute  of  Frauds.  Where  the  time  fixed  for  the  payment  of 
an  oral  obligation  might  have  arrived  within  one  year,  and 
the  promisee  had  fully  performed  his  part,  the  statute  of  limi- 
tations did  not  begin  to  run  until  the  obligation  matured, 
and  the  obligation  was  not  repugnant  to  the  statute  of  frauds. 
Henahaw  v.  Smith 599 

2.  Lease — Breach  of  Covenant  to  Repair — ^Damages  which  Could 
Be  Averted.  Where  a  landlord  breaches  his  contract  to  make 
repairs  and  the  tenant  receives  personal  injuries,  she  will 
not  be  permitted  to  recover  damages  which  could  have  been 
averted  by  making  the  repairs  at  slight  expense  on  her  part. 
Murrell  v.  Crawford 118 

3.  Lease  —  Breach  of  Covenant  to  Repair  —  Personal  Injuries  — 
Contributory  Negligence.  Where  a  tenant  knows  that  a  porch 
is  in  need  of  repair,  but  continues  to  use  it,  and  is  injured 
thereby,  she  is  guilty  of  contributory  negligence  notwith- 
standing the  landlord  had  promised  to  repair  the  porch  but 
failed  to  do  so.    Id 118 

4.  Lease  —  Breach  of  Covenant  to  Repair  —  Personal  Injuries  — 
Measure  of  Damages.    On  a  breach  of  covenant  by  the  land- 
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lord  to  make  repairs,  the  measure  of  damages  is  the  dif- 
ference between  the  rental  value  of  the  premises  as  they  were 
and  what  it  would  have  been  if  they  had  been  put  and  kept 
in  repair,    id 118 

5. The  ordinary  rule  is  that  an  award  of  damages  for  a 

landlord's  breach  of  covenant  to  repair  a  dwelling  house  is  not 
extended  to  include  a  liability  for  personal  injuries  sustained 
by  the  tenant  in  the  use  of  the  unrepaired  property.  Id 118 

6.  Lease  —  Grain  Rent  —  Pasturing  Growing  Crop  —  Rights  of 
Landlord.  Under  a  lease  providing  for  a  grain  rent  to  be  de- 
livered at  a  railway  station,  the  landlord  had  no  claim  against 
his  tenant  for  a  share  of  the  proceeds  of  pasturing  the  growing 
crop.     MvM  V,  Boyle 579 

7. In  an  action  by  the  landlord  against  tenants  for  dam- 
ages done  to  the  land  by  the  pasturage,  it  is  not  error  to  in- 
struct that  they  had  a  right  to  pasture  the  growing  crop, 
being  responsible  to  the  owner  for  any  resulting  injury  to 
the  land.    Id. 579 

8.  Lease  —  Improvements  by  Tenant  —  Reimbursement  —  When 
Due.  Where  a  tenant  makes  improvements  on  the  farm  for 
which  the  landlord  agrees  to  pay  when  the  tenancy  is  ter- 
minated, reimbursement  for  such  improvements  is  due  when 
the  landlord  voluntarily  terminates  the  tenancy.  Henshaw  v. 
Smith 599 

9.  Lease  —  Landlord  to  Furnish  Stock  —  Default  of  Landlord  — 
Remedies.  Where  by  the  terms  of  a  lease  the  landlord  agreed 
to  furnish  cattle  and  hogs  and  in  addition  to  a  crop  rental  the 
increase  of  the  stock  was  to  be  divided  and  the  landlord 
failed  to  furnish  any  stock  the  tenant  must  pay  the  crop  rent, 
but  is  entitled  to  recoup  his  damages  sustained  by  the  land- 
lord's default.     Seapy  v.  Smart 294 

10.  Lease — Measure  of  Damages — Rule  of  Construction.  Where 
parties  by  agreement  fix  the  measure  of  recovery  due  from 
the  one  to  the  other,  their  agreement  governs,  and  abstract 
principles  of  law  relating  to  the  measure  of  recovery  when 
agreements  are  wanting  are  inapplicable.    Henshaw  v.  Smith,  599 

11.  Lease  of  Hotel — Annual  Rent — ^Nonpayment — ^Termination  of 
Tenancy — Notice.  To  terminate  a  lease  of  property  for  a 
period  of  one  year  on  account  of  the  nonpayment  of  rent, 
a  ten  days'  notice  in  writing  must  be  given  to  the  tenant, 
and  such  a  notice  will  not  terminate  the  tenancy  if  the 
rent  is  paid  before  the  expiration  of  the  ten  days.    Narris 

V.  McKee    68 

12.  Lease  of  Hotel  —  Covenant  Not  to  Underlet  —  Leasing  One 
Room— Oral  Consent.  Where  a  hotel  lease  contains  a  cove- 
nant that  the  premises  shall  not  be  underlet  without  written 
consent  of  the  landlord,  and  the  lessee  with  oral  consent  of 
the  landlord  lets  one  room  in  which  a  small  printing  plant 
was  installed,  the  landlord  thereby  waived  any  right  to 
terminate  the  lease  for  such  a  subletting.    Id 68 

13.  Lease  —  Repairs  —  No  Implied  Obligations.  Where  a  written 
lease  provides  that  repairs  are  to  be  made  by  the  tenant, 
the  landlord's  subsequent  promise  to  make  them  is  not 
enforceable,  unless  supported  by  a  new  consideration.    Gamer 

V,  Grocery  Co 6 

14.  The  landlord  is  not  under  any  implied  obligation  to 

make  repairs.    Id 6 
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LANDLORD  AND  TENANT-~CoNnNUED: 

15.  Oil  and  Gas  Company  Lease — Forfeiture — Garnishment  of  • 
Assets — Rights  of  Creditors.  Where  an  oil  and  gas  company 
began  drilling  a  well  on  leased  premises  and  then  abandoned 
the  lease,  leaving  tiieir  drilling  outfit  on  the  leased  premises, 
such  drilling  outfit  became  subject  to  garnishment  in  the  hands 
of  the  lessee  by  the  company's  creditors.    Hardwcure  Co.  v. 

Oil  &  Gas  Co 144 

16.  Oil  and  Gas  Lease — Failure  to  Develop — Lessor's  Remedy — 
Damages — Forfeiture.  Where  an  oil  lease  embraced  two 
separate  tracts  of  land  and  the  lessee  failed  to  develop  one  of 
the  tracts  for  fourteen  years  the  lessor  may  recover  damages 
for  delay  and  the  lessee  be  required  to  develop  the  tract  within 
reasonable  time  under  penalty  of  forfeiture  of  the  lease. 
Alford  V,  Dennis 403 

17.  Oil  and  Gas  Lease — No  Conveyance  of  Real  Estate.  The  pro- 
vision of  an  oil  and  gas  lease  examined  and  held  the  in- 
strument did  not  operate  to  sever  and  convey  as  real  estate 
subsurface  mineral  deposits.  Hover  v,  McNeill 492 

LEASE — See  Landlord  and  Tenant,  17;  Mines  and  Minerals,  6-13. 

LIENS  AND  LIENHOLDERS: 

1.  Attorney's  Lien  —  Application  for  Allowance  —  Affidavits  — 
Cross-examination  of  Affiants.  An  application  for  the  distri- 
bution of  a  fund  against  which  several  attoriieys'  liens  are 
claimed  is  a  motion,  and  the  code  permits  the  use  of  affidavits 

at  the  hearing  thereof.    Ricardo  v.  Coal  &  Coke  Co 170 

2. An  attorney  whose  claim  of  lien  is  denied  because  the 

court  is  convinced  that  he  has  performed  no  services  en- 
titling him  thereto  has  no  standing  to  complain  of  the  re- 
fusal to  allow  him  to  cross-examine  the  makers  of  affidavits 
used  in  behalf  of  other  claimants.    Id 170 

3.  Construction  of  Will — Life  Estate— Remainders — ^Judgment 
Liens — Homestead.  Under  a  joint  will  executed  by  husband 
and  wife,  the  wife,  as  survivor,  took  a  life  estate  with  power 
of  disposition,  and  upon  her  failure  to  make  disposition  dur- 
ing life  the  children  took  the  remainder  subject  to  a  judgment 
lien  against  the  husband.    Postlethwaite  v.  Edson 104 

4.  The  homestead  character  of  real  estate  depends  upon 

family  occupancy — not  on  the  source  of  title.    Id 104 

5.  Indebtedness  of  Heir  to  Ancestor — Equitable  Distribution  of 
Estate — Limitation  of  Actions.  An  indebtedness  owing  by  an 
heir  to  his  ancestor  constitutes  an  equitable  lien  in  favor  of 
the  estate  upon  such  heir's  distributive  share  of  the  real 
property  belonging  to  the  estate  superior  to  the  lien  of  any 
judgment  against  such  heir  existing  at  the  time  of  the  death 

of  the  ancestor.    Wilson  v,  ChanneU 793 

6.  In  determining  the  equities  between  an  heir  who  is 

indebted  to  an  ancestor  and  the  ancestor's  estate,  the  statute 

of  limitations  has  no  application.    Id 793 

7.  Judgment  against  Testator — Lien  on  Testator's  Interest  in 
Land.  In  an  action  by  a  judgment  creditor  against  the  estate 
of  the  judgment  debtor  only  the  actual  interest  of  the  judg- 
ment debtor  in  property  can  be  appropriated.    Postlethwaite 

V.  Edson  104 

8.  Mortgage — Deed  from  Mortgagor  to  Mortgagee — Mortgagor 
Released — Mortgage  Lien  Kept  Alive.  For  the  purpose  of 
accomplishing  an  equitable  result,  a  mortgage  lien  may  be 
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LIENS  AND  LIENHOLDERS— Continued: 

kept  alive  and  enforced  after  the  lien  claimant  has  placed 
himself  in  a  position  which  precludes  him  from  resorting  to 
the  personal  obligation  of  the  mortgagor,  or  of  any  one  else,  for 

satisfaction  of  the  debt.    James  v.  Williams 281 

9.  Where  the  holder  of  a  lien  on  real  estate  acquires  the 

legal  title  to  the  property,  with  the  intention  that  such  lien 
shall  not  merge  in  the  legal  title,  such  intention  will  prevail 
as  against  junior  incumbrances.    Id 281 

LIFE  INSURANCE— See  Insuranct,  29-34. 
LIMITATION  OF  ACTIONS: 

1.  Action  on  Tort — New  Action  on  Contract — Statute  of  Limita- 
tions. An  action  for  damages  resulting  from  negligence  is 
not  the  same  as  one  on  a  contract  of  settlement,  and  the  pend- 
ency of  an  action  founded  on  such  a  contract  does  not  suspend 
the  running  of  the  statute  of  limitations  against  an  action  on 
the  tort.     Thompson  v.  Railway  Co 668 

2.  Claim  against  Estate — Statute  of  Limitations.  Where  two 
persons  jointly  perfonn  services  for  another,  which  services 
were  to  be  paid  for  by  the  recipient  thereof,  "after  she  was 
through  with  her  property,"  a  demand  against  tiie  latter's 
estate  after  her  death,  if  timely  made,  is  not  affected  by  the 
statute  of  limitations.    Dubbs  v,  Hatvorth 603 

3.  Compensation  Act — Injury  to  Minor — Presentation  of  Claim — 
Statute  of  Limitations.  The  action  of  a  minor  by  his  next 
friend  to  recover  under  the  workmen's  compensation  act  is 
not  barred  because  the  written  claim  for  compensation  was 
not  served  within  three  months  from  the  date  of  the  injury 
— no  gfuardian  having  been  appointed.  Mintum  v,  Manu^ 
facturing  Co 886 

4.  Contract  —  Lease — Improvements  —  Limitation  of  Actions — 
Statute  of  Frauds.  Where  the  time  fixed  for  the  payment  of 
an  oral  obligation  might  have  arrived  within  one  year,  and 
the  promisee  had  fully  performed  his  part,  the  statute  of 
limitations  did  not  begin  to  run  until  the  obligation  ma- 
tured and  the  obligation  was  not  repugnant  to  the  statute  of 
frauds.    Henshaw  v.  Smith 599 

5.  Counterclaim — Exchange  of  Land.  In  an  action  for  shortage 
in  land  conveyed  to  plaintiff  by  defendant,  wherein  defendant 
counterclaimed  for  shortage  in  a  stock  of  merchandise  traded 
to  him  for  the  land,  section  6994  of  the  General  Statutes  of 
191&  prevented  an  application  of  the  statute  of  limitations  to 

the  counterclaim.    McKenna  v.  Morgwn 478 

6.  Defendant's  Absence  from  State.  The  finding  that  on  account 
of  the  defendant's  absence  from  the  state  the  plaintiff's  ac- 
tion was  not  barred  held  to  be  supported  by  the  evidence. 
Thompson  v.  Millikin 717 

7.  Demurrer  to  Evidence  Sustained — ^Time  for  AppeaL  To  re- 
view a  ruling  of  the  court  sustaining  a  demurrer  to  plain- 
tiff's evidence  and  giving  judgment  for  the  defendant  it  is 
necessary  that  the  appeal  be  taken  within  six  months  after 
the  ruling  is  made,  and  the  filing  of  a  motion  for  a  new  trial 
does  not  operate  to  extend  the  time  for  such  appeal.    Sheahan 

V.  Kansas  City 252 

8.  Indebtedness  of  Heir  to  Ancestor— :Equitable  Distribution  of 
Estate — Limitation  of  Actions.  In  determining  the  equities 
between  an  heir  who  is  indebted  to  an  ancestor  and  the  an- 
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LIMITATION  OF  ACTIONS— Continued  : 

cestor's  estate  the  statute  of  limitations  has  no  application. 

Id,    793 

9.  Lease  —  Improvements  by  Tenant  —  Reimbursement  —  When 
Due.  Where  a  tenant  makes  improvements  on  the  farm,  for 
which  the  landlord  agrees  to  pay  when  the  tenancy  is  termi- 
nated, reimbursement  for  such  improvements  is  due  when  the 
landlord  voluntarily  terminates  the  tenancy.  Henahaw  v. 
Smith     599 

10.  Malicious  Prosecution — Statute  of  Limitations.  In  an  action 
for  malicious  prosecution  the  causes  of  action  set  forth  in  the 
first  and  second  counts  of  the  petition  are  held  to  be  barred  by 
the  statute  of  limitations'.    Smith  v.  Parman 787 

11.  Mining  Coal — Subsidence  of  Surface — Damages — Limitation 
of  Actions.  An  action  for  damages  caused  by  the  subsidence 
of  the  surface  of  land,  brought  about  by  mining  coal  there- 
from, is  not  barred  by  the  statute  of  limitations  until  two 
years  have  elapsed  after  the  surface  has  subsided.     Walsh 

V.  Fuel  Co 29 

12.  Negligence — Action  Dismissed — New  Action — Limitation  of 
Actions.  A  plaintiff  whose  action  is  disposed  of  otherwise 
than  on  the  merits  cannot  in  a  new  action  brought  within  a 
year  engraft  causes  that  are  barred  upon  causes  pleaded  in 
the  first  action  that  are  not  barred.  Brice-Nash  v.  Street 
Railway  Co 36 

13.  Herein  it  is  held  that  the  cause  of  action  stated  in 

the  second  action  is  substantially  the  same  as  that  pleaded  in 
the  first.     Id,   36 

14.  Paving — Special  Assessments — Injunction — Statute  of  Limi- 
tations. The  statutory  limitation  that  an  action  cannot  be 
maintained  to  enjoin  a  special  assessment  for  street  im- 
provements unless  begun  within  thirty  days  after  the  amount 
due  on  property  assessed  is  ascertained,  applies  to  invalidity 
as  well  as  irregularity  in  making  the  assessments.  Park 
Association  v.  City  of  Hutchinson 488 

15.  Public  Building  —  Indemnity  Bond  —  Statute  of  Limitations. 
The  terms  of  a  bond  given  in  connection  with  a  contract  for 
the  erection  of  a  public  building  considered,  and  held,  the  bond 
was  one  to  supersede  mechanics'  liens,  to  which  the  general 
statute  of  limitations  applies.    Iron  Work  Co,  v.  Surety  Co, . . .  699 

16.  Sewer  Contract  —  Breach  —  Damages — Surety — Limitation  of 
Actions.  In  an  action  by  a  city  against  a  surety  of  a  con- 
tractor to  recover  costs  and  expenses  incurred  and  paid  by 
reason  of  the'  contractor's  misfeasance,  costs  which  accrued 
and  were  paid  by  the  city  within  five  years  before  the  action 
was  begun  were  not  barred  as  to  the  surety  company.    City 

of  Topeka  v,  Ritchie 384 

17.  Subsidence  of  Land — ^Damages — Limitation  of  Actions.  In  an 
action  for  damages  from  subsidence  of  surface  caused  by  min- 
ing coal  the  evidence  sustained  the  finding  that  the  surface 
had  subsided  in  many  different  places  within  two  years  prior 

to  commencement  of  the  action.    Walsh  v.  Fuel  Co 29 

18.  Surety  Company — Benefit  of  Statute  of  Limitations.  The  de- 
fendant surety  company  was  not,  when  this  action  was  begun, 
a  foreign  corporation  within  the  purview  of  section  20  of  the 
civil  code.    City  of  Topeka  v,  Ritchie. 384 

19.  Town  Site — Levees — Nonuse — Adverse  Possession — Statute  of 
Limitations.     Duties  and   privileges   conferred   and    imposed 
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LIMITATION  OF  ACTIONS— Continued: 

upon  a  municipal  corporation  and  exclusively  for  the  public 
benefit  cannot  be  lost  Uirough  nonuse,  estoppel  or  adverse  pos- 
session, and  statutes  of  limitation  are  not  ordinarily  applicable 
thereto.    Douglas  County  v.  City  of  Lawrence 656^ 

LOAN  AND  INVESTMENT  COMPANIES— See  Taxation,  3-13. 

M. 
MALICIOUS  ASSAULT— See  Assault,  5-8. 
MALICIOUS  PROSECUTION: 

1.  Action  Prematurely  Brought.  An  action  will  not  lie  for 
malicious  prosecution  of  a  civil  action  which  is  still  pending. 
Tire  Co.  v.  Kirk 4ia 

2.  Malicious  Prosecution — Conviction  in  Police  Court — Probable 
Cause  Shown.  The  third  count  in  the  petition  is  held  to  state 
no  cause  of  action,  because  the  conviction  in  the  police  court 

is  conclusive  of  probable  cause.    Smith  v.  Parman 787 

3.  Malicious  Prosecution — Statute  of  Limitations.    In  an  action 
'  for  malicious  prosecution  the  first  count  of  t^e  petition  is  held 

subject  to  demurrer  because  the  action  was  barred  by  the  one- 
year  statute  of  limitations.    Id 787 

4. The  second  count  of  the  petition  is  held  barred  because 

an  amendment  alleging  that  defendants  gave  false  testimony 
at  the  trial  which  resulted  in  plaintifiTs  conviction  brought 
in  a  new  and  different  cause  of  action,  and  having  been  filed 
more  than  one  year  after  the  cause  of  action  accrued  it  was 
too  late.    Id 787 

MANDAMUS: 

1.  Chiropractic  Examiners — ^Fees  Go  to  State  Treasurer  in  Offi- 
cial Capacity.  Section  10  of  chapter  291  of  the  Laws  of  1913 
(Gen.  Stat  1915,  §10223)  required  the  fees  received  by  the 
state  board  of  chiropractic  examiners  to  be  deposited  with  the 
state  treasurer  in  his  ofilcial  capacity,  and  not  with  him  as  an 
agent  of  the  board.    Robb  v.  Knapp 898 

2.  Dismantling  Telephone  Line — Another  Efficient  Line  Estab- 
lished. The  dismantling  of  a  direct  telephone  line  between 
two  places  does  not  constitute  an  objectionable  change  in 
service,  where  another  equally  efficient  line,  though  not  a 
direct  one,  between  the  two  points  is  established.    The  State, 

ex  rel.,  v.  Telephone  Co,\ 318- 

3.  Enactment  of  Statute — Appropriation  of  Money  by  "Concur- 
rent Resolution.*'  Where  a  "house  concurrent  resolution" 
purporting  to  appropriate  public  money  passed  both  houses,  was 
approved  by  the  governor,  and  in  all  respects  received  the  same 
treatment  as  a  regulai'ly  enacted  bill,  it  will  be  regarded  as 

a  valid  appropriation  statute.    The  State,  ex  rel,  v.  Knapp, . .  701 

4.  Gratuitous  Service — Discriminatory  Practice.  The  gratuitous 
allowance  by  one  telephone  company  of  the  use  by  another 
company  of  a  line  owned  by  it  constitutes  a  discriminating 
practice  forbidden  by  the  statute,  and  therefore  is  not  one 
which  the  utilities  commission  can  require  to  be  continued. 
The  State,  ex  rel,  v.  Telephone  Co 318 

5.  Insurance  Companies — State  Tax  on  Premiums — ^How  Com- 
puted. Under  the  statute  the  annual  state  tax  of  two  per  cent 
upon  all  premiums  received  by  foreign  insurance  companies 
should  be  computed  only  upon  the  total  premiums  collected, 
retained  and  devioted  to  the  business  of  the  insurance  com- 
panies.    The  State,  ex  rel,  v.  Wilson vs-  •  •  •   '^k^ 
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MANDAMUS — Continued  : 

6.  Mandamus — Approval   of  Appeal   Bond — Writ  Denied.     The 

supreme  court  cannot  require  a  probate  judge  to  approve 
an  appeal  bond  which  does  not  satisfy  the  probate  judge  as  to 
its  sufficiency,  when  the  judge's  good  faith  is  not  challenged. 
Lvnderholm  v.  Walker » 684 

7.  Some  other  simple  reasons  showing  why  writ  of  man- 
damus should  not  issue,  discussed.    Id. 684 

8.  Mandamiis — Insane  Person — Conducting  His  Own  Litigation. 
A  person  who  has  been  adjudged  insane  and  who  is  under 
guardianship  cannot  conduct  litigation  without  the  supervi- 
sion, control  and  protection  of  his  guardian.    Id 684 

9. When  it  clearly  appears  that  a  person  who  has  been 

adjudged  insane  is  the  plaintiff  in  an  action,  and  that  he  is 
seeking  to  maintain  that  action  independent  of  his  guardian 
and  without  the  approval  of  the  latter,  the  action  should  be 
dismissed.     Id 684 

10.  Mandamus — To  Compel  Employment  of  Teacher — ^Writ  De- 
nied. A  writ  of  mandamus  will  not  issue  to  compel  the  board 
of  education  of  a  city  of  the  second  class  to  employ  an  ad- 
ditional teacher  in  any  particular  school  in  the  city.    MUes 

V,  Board  of  Edrication 137 

11.  Ouster — Clerk  of  City  Court — Former  Prosecution — Matters 
Res  Judicata.  A  former  prosecution  for  ouster  is  not  a  bar 
to  a  prosecution  for  unlawful  acts  which  occurred  after  the 
petition  in  such  former  action  was  filed,  and  which  were  n^t 
included  therein.    The  State,  ex  reL,  v,  Fishback 178 

12.  Ouster — Clerk  of  City  Court — Retaining  County  Money — 
Pleadings.  A  petition  for  ouster  of  a  clerk  of  a  city  court 
which  alleges  a  willful  failure  to  pay  certain  funds  into  the 
county  treasury  as  required  by  section  3310  of  the  General 
Statutes  of  1915  states  a  cause  of  action  under  section  7603 

of  the  General  Statutes  of  1915.    Id 178 

13.  A  misunderstanding  of  unambiguous  statutes  is  no 

defense  to  an  action  of  ouster  based  upon  a  willful  violation  of 
such   statute.     Id 178 

14.  Statute  Authorizing  Certain  School  Bonds  Repealed.  Section 
9081  of  the  General  Statutes  of  1915,  authorizing  certain 
school  bonds,  has  been  repealed  by  chapter  268  of  the  Laws 

of  1917.    Board  of  Education  v.  Clapp 362 

15.  Utilities  Commission — Order  Enforceable  by  Mandamus.  This 
court  has  jurisdiction  to  enforce  by  mandamus  an  order  of  the 
utilities  commission,  notwithstanding  the  pendency  in  the  dis- 
trict court  of  an  action  to  enjoin  its  enforcement.    The  State, 

ex  reL,  v.  Telephone  Co 318 

16.  Utilities  Commission — ^Telephone  Line  Discontinued — Resto- 
ration Ordered — Mandamus  Denied.  Where  a  telephone  line 
is  discontinued  without  consent  of  the  utilities  commission  and 
facts  are  shown  to  that  tribunal  which  would  have  compelled 
the  granting  of  such  consent  had  it  been  asked,  obedience  of 
an  order  of  the  utilities  commission  directing  restoration  will 
not  be  compelled  by  mandamus.    Id 318 

MASTER  AND  SERVANT: 

1.  Car  Repairer — Not  Engaged  in  Interstate  Commerce.  A  car 
repairer  was  not  engaged  in  interstate  commerce  while  work- 
ing on  a  car  which  was  being  repaired  in  railroad  shops  and 
not  in  use  in  any  kind  of  transportation.  Defenhaugh  v.  Rail- 
road Co 569 
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2.  City — Constructing  Sewer — Injuries  to  Workman  Not  Within 
Compensation  Act.  While  constructing  a  sewer  a  city  is  not 
engaged  in  an  enterprise  involving  any  element  of  gain  or 
profit,  and  does  not  come  within  the  terms  or  operation  of  the 
workmen's  compensation  act.    Redfem  v.  City  of  Anthony, . .  484 

3.  Compensation  Act — Assignment  of  Judgment.  The  question 
whether  an  injured  workman  may  assign  a  judgment  under 
the  workmen's  compensation  act  to  a  trustee  for  ^e  benefit  of 
his  children  considered  but  not  determined.  Monaon  v.  Bat- 
telle    208 

4.  Compensation  Act — Injuries  by  Sportive  Acts  of  Coemployee — 
Liability  of  Employer.  If  an  employee  is  assaulted  by  a  fel- 
low workman,  whether  in  anger  or  in  play,  the  employee  is  not 
entitled  to  compensation  therefor  unless  in  a  case  where  tiie 
employer  knows  that  the  habits  of  the  guilty  servant  are  such 
that  it  is  unsafe  for  him  to  work  with  other  employees.    Stuart 

V.  Kansas  City 307 

5.  Compensation  Act — Injuries — Judgment  Not  Excessive.  Under 
the  comi^nsation  act  a  judgment  for  $1,690  for  accidental  in- 
juries to  a  workman's  eye  does  not  appear  excessive.    Id. 307 

6.  Compensation  Act — Injuries — Sportive  Acts  of  Coemployee — 
Recovery.  Where  an  employee  was  injured  by  having  tnortar 
playfully  thrown  into  his  eye  by  a  coemployee,  and  the  em- 
ployer knew  of  the  habit  of  the  coemployee  of  playing  jokes 
or  pranks  on  other  workmen,  the  employer  was  liable  under 
the  compensation  act  for  the  injuries  so  inflicted;    Id. 307 

7.  Under  the  workmen's  compensation  act  a  workman 

who  is  injured  in  the  performance  of  his  labor  is  entitled  to 
compensation  although  he  cannot  explain  how  the  accident 
occurred.    Id. 307 

8.  Compensation  Act — Judgment — Death  of  Employee — Revivor. 
A  lump  sum  judgement  in  favor  of  a  workman  under  the  work- 
men's compensation  act,  although  the  statute  forbids  its  as- 
signment, does  not  abate  by  his  death,  but  may  be  revived  in 
the  name  of  the  administrator.    Monaon  v.  Battelle 208 

9.  Compensation  Act — Judgment — Petition  for  New  Trial — ^Prop- 
erly  Denied.  In  an  action  under  the  compensation  act,  the 
petition  of  defendant  for  a  new  trial  on  the  ground  of  fraud 
and  newly  discovered  evidence  did  not  state  facts  sufficient  to 
compel  the  granting  of  a  new  trial.    Lombard  v.  Planing  MiU 

Co 780 

10.  Compensation  Act — Pain  from  Injuries — Right  to  Compensa- 
tion Therefor.  Under  the  workmen's  compensation  act  com- 
pensation can  be  recovered  where  inability  to  labor  is  caused 
by  ))ain  resulting  from  an  injury  received  in  an  accident  aris- 
ing out  of,  and  in  the  course  of  the  employment.    Trowbridge 

V.  Wilson  &  Co 521 

11.  Compensation  Act — Petition  for  New  Trial  —  Proceeding  on 
Appeal.  The  evidence  held  to  support  a  finding  that  the  plain- 
tiff was  injured  where  he  was  employed  by  having  to  wade 
through  fioodwater,  an  old  wound  on  his  foot  being  thereby 
infected,  requiring  amputation.    Monson  v,  Battelle 208 

12.  Such  an  injury  is  one  **by  accident,"  within  the  mean- 
ing of  the  phrase  as  used  in  the  statute.    Id 208 

13.  Such  an  injury  is  one  arising  out  of  and  in  the  course 

of  plaintiff's  employment,  within  the  meaning  of  the  statute. 

Id 208 
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14.  Compensation  Act — ^^  Release  Set  Aside  —  Sufficiency  of  Evi- 
dence. Under  the  compensation  act  an  action  to  set  aside  a 
release  or  other  discharge  of  liability  on  tJie  ground  of  fraud 
or  mental  incompetency  may  be  joined  with  an  action  for 
compensation.     Vogler  v,  Boweraock  456 

15.  Compensation  Act — Settlement — ^Written  Release— ^Inadequate 
Compensation.  A  voluntary  settlement  and  release  of  a  work- 
man's claim  against  his  employer  for  injuries  sustained  in  the 
service  of  the  latter,  in  the  absence  of  fraud  or  mistake,  is 
valid  and  binding.    Dotaon  v.  Manufacturing  Co 248 

16.  A  voluntary  release  and  satisfaction  of  an  injured 

workman's  claim  under  the  workmen's  compensation  act  can- 
not be  set  aside  merely  because  of  the  gross  inadequacy  of  the 
amount  paid  by  the  employer.    Id 248 

17.  Compensation  Act — Validity  of  Release — Trial  by  Jury.  In  an 
action  under  the  compensation  act  to  enforce  compensation, 
where  the  validity  of  a  release  or  other  discharge  of  liability 
is  involved  either  party  may,  when  the  case  is  called  for  trial, 
demand  a  trial  of  that  issue  by  a  jury.    Vogler  v.  Boweraock,  456 

18.  Compensation — Judgment  Properly  Modified.  In  a  workman's 
compensation  case  tihe  court  ordered  that  if  the  defendants  de- 
faulted in  the  payment  of  $4  a  week  the  entire  amount  of  com- 
pensation allowed  should  become  due,  and  that  execution 
should  then  issue  therefor.  Held,  not  error.  Lombard  v.  Plan- 
ing  Mill  Co 780 

19.  Death  of  Fireman — ^Falling  from  Moving  Train — Assumption 
of  Risk.  Under  the  federal  employer's  liability  act,  where  an 
experienced  fireman  seeing  his  train  in  motion  climbed  on 
top  of  a  car,  and  while  going  forward  over  the  car  tops  fell 
and  was  killed,  he  assum^  the  risk.    Brigga  v.  Railroad  Co, . .  441 

20.  Detective  Agent — Assaulting  Suspected  Criminal — Extorting 
Confession.  Where  a  detective  agency  authorized  its  represen- 
tative to  obtain  a  confession  from  a  suspect,  and  in  executing 
that  authority  an  unlawful  assault  and  battery  is  conmiitted 
upon  the  suspect,  the  detective  agency  is  liable  for  the  dam- 
ages resulting  from  the  unlawful  assault.  Manafield  v.  De- 
tective Agency 687 

21.  Factory  Act—Compromise  by  Widow — Rights  of  Infant  Child. 
A  cause  of  action  for  the  death  of  a  workman,  arising  under 
the  factory  act,  may  not  be  compromised  by  the  widow  to  the 
prejudice  of  an  infant  child  entitled  to  share  in  the  damages 
recoverable.    Jeffriea  v.  Elevator  Co 811 

22.  Factory  Act — Death — ^Widow  May  Maintain  Action.  When  no 
personal  representative  has  been  appointed  a  widow  may 
maintain  an  action  under  the  factory  act  for  the  death  of  her 
husband.  Id. 811 

28.  Interstate  Commerce  —  Injuries  to  Workman  —  Compensation 
Act  Does  Not  Apply.  The  workmen's  compensation  act  does 
not  extend  to  the  case  of  a  workman  engaged  in  interstate 
conmierce  who,  without  his  employer's  fault,  is  injured  in  the 
course  of  his  employment.    Matney  v.  RaMway  Co 293 

24.  Negligence  —  Allegations  —  Proof.  Two  of  the  three  alleged 
grounds  of  negligence  being  based  on  matters  not  required  of 
3ie  defendant  railroad,  and  the  other  having  failed  of  proof, 

the  plaintiff  cannot  prevail.    George  v.  RaMway  Co 774 

25.  Negligence — Car  Equipment  Required  for  Protection  of  Brake- 
men.    A  train  is  required  to  have  eighty-five  percent  of  its 
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cars  equipped  with  air  brakes,  so  that  it  can  be  operated  by 
the  engineer,  thus  rendering  it  necessary  to  have  certain  of 
its  cars  connected  by  air  hose.    Id 774 

26.  There  is  no  requirement  that  the  cars  be  so  equipped 

that  such  air  hose  or  safety  chains  can  be  disconnected  with- 
out going  between  the  cars.    Id 774 

27.  Negligence — No  Buffer  Appliances  on  Cars — No  Liability  Es- 
tablished. Where  a  railroad  is  not  rec^uired  to  equip  its  cars 
with  buffer  appliances  for  the  protection  of  brakemen,  find- 
ings that  the  negligence  consisted  in  the  failure  to  equip 
with  buffer  and  buffer  appliances  do  not  establish  liability. 

Id 774 

28.  Negligence — Personal  Injuries — Proper  Special  Questions.  In 
an  action  to  recover  for  injuries  negligently  inflicted  it  is 
proper  to  request  the  jury  to  find  what  the  defendant's  acts 

of  negligence  were.    Eaatman  v.  Railway  Co 400 

29.  A    submitted   question   examined    and   not   found   to 

contain  any  pitfall  or  trap  for  the  unwary  juror.    Id 400 

30.  Personal  Injuries — Negligence  Alleged  Not  Proven.  The  plain- 
tiff alleged  that  the  defendant's  roadmaster  directed  him  to 
board,  a  car  whicl)  it  had  negligently  left  in  an  unsafe  condi- 
tion. The  jury  found  the  negligence  to  consist  of  the  direction 
of  the  roadmaster  to  board  the  car.  Held,  that  as  the  negli- 
gence charged  was  not  proved  the  plaintiff  cannot  recover. 

Id, 400 

31.  Tortious  Act  of  Servant — Liability  of  Principal.  A  master  is 
responsible  for  the  tortious  acts  of  his  servant  where  such 
acts  are  incidental  to  and  done  in  furtherance  of  l^e  busi- 
ness of  the  master,  even  if  such  acts  are  done  willfully  or  in 
excess  of  the  authority  conferred.  Mansfield  v.  Detective 
Agency    087 

32.  Unprotected  Railroad  Repair  Shops — Contributory  Negligence 
— Assumption  of  Risk.  Where  a  car  repairer  was  injur^  by 
being  blown  from  the  top  of  a  car  which  he  was  repairing  in 
railroad  shops  not  provided  with  sheds  as  required  by  stat- 
ute he  was  neither  guilty  of  contributory  negligence  nor  did 

he  assume  the  risk.    Defenbaugh  v.  Railroad  Co 569 

33.  Unprotected  Railroad  Repair  Shops — Injury  to  Employee.  A 
railroad  is  liable  for  injuries  sustained  by  a  car  repairer  who 
was  blown  from  a  car  which  he  was  repairing  in  regular 
shops  on  tracks  exclusively  used  for  repair  work,  but  which 
shops  were  not  protected  by  sheds  as  required  by  statute.    Id.,  669 

MECHANICS'  LIENS— See  Bonds,  13. 

MERGER: 

1.  Mortgage — Deed  from  Mortgagor  to  Mortgagee — Mortgagor 
Released — Mortgage  Lien  Kept  Alive.  For  the  purpose  of  ac- 
complishing an  equitable  result,  a  mortgage  lien  may  be  kept 
alive  and  enfprced  after  the  lien  claimant  has  placed  him- 
self in  a  position  which  precludes  him  from  resorting  to  the 
personal  obligation  of  the  mortgag^or,  or  of  any  one  else,  for 
satisfaction  of  the  debt.    James  v.  Williams 231 

2.  Where  the  holder  of  a  lien  on  real  estate  acquires 

the  legal  title  to  the  property,  with  the  intention  that  such 
lien  shall  not  merge  in  the  legal  title,  such  intention  will  pre- 
vail as  against  junior  incumbrances.    Id..., 231 


Digitized  by  VjOOQ IC 


INDEX.— Vol.  102.  991 


MINES  AND  MINERALS: 

1.  Contract — ^To  Execute  Oil  and  Gas  Lease — Within  Statute  of 
Frauds.  A  contract  to  execute  an  oil  and  gas  lease  granting 
the  right  to  explore,  and  if  mineral  be  found,  to  produce  and 
sever,  is  a  contract  for  the  sale  of  an  incorporeal  heredita- 
ment, within  the  meaning  of  the  sixth  section  of  the  stat- 
ute of  frauds.    Robinson  v.  Smalley 842 

2.  A  contract  by  a  husband,  whereby  for  &  consideration 

he  agrees  to  procure  his  wife  to  sign  an  oil  and  gas  lease  of 
the  character  described,  need  not  be  in  writing  to  be  action- 
able.   Id 842 

3.  Gasoline  for  Coal  Oil — Agency  of  Sellor  Established.  In  an 
action  to  recover  damages  resulting  from  a  substitution  of 
gasoline  for  coal  oil  by  the  salesman  of  an  oil  and  gasoline 
company  the  agency  of  the  salesman  was  sufficiently  estab- 
lished by  the  evidence.    Harlow  v.  Propea 424 

4.  Mining  Coal — Subsidence  of  Surface — Damages — Limitation 
of  Actions.  An  action  for  damages  caused  by  the  subsidence 
of  the  surface  of  land,  brought  about  by  mining  coal  there- 
from, is  not  barred  by  the  statute  of  limitations  until  two 
years  have  elapsed  after  the  surface  has  subsided.     Walsh 

V.  Fuel  Co 29 

5.  Mining  Coal  —  Unambiguous  Contract  —  Interpretation  for 
Court.  Where  a  contract  is  not  ambiguous  and  there  is  no 
charge  of  fraud  accident  or  mistake  the  intention  of  the 
parties  must  be  ascertained  from  the  contract,  and  its  con- 
struction is  a  matter  of  law  for  the  court.    Id 29 

6.  Oil  and  Gas  Company  Lease  —  Forfeiture  —  Garnishment  of 
Assets — Rights  of  Creditors.  Where  an  oil  and  gas  company 
began  drilling  a  well  on  leased  premises  and  then  abandoned 
the  lease,  leaving  their  drilling  outfit  on  the  leased  premises, 
such  drilling  outfit  became  subject  to  garnishment  in  the 
hands  of  the  lessor  by  the  company's  creditors.  Hardware 
Co.  V.  Oil  &  Gas  Co ^ 144 

7.  Oil' and  Gas  Lease — Failure  to  Develop — Lessor's  Remedy — 
Damages — Forfeiture.  Where  an  oil  and  gas  lease  embraced 
two  separate  tracts  of  land  and  the  lessee  failed  to  develop  one 
of  the  tracts  for  fourteen  years  the  lessor  may  recover  damages 
for  delay  and  the  lessee  be  required  to  develop  the  tract 
within  reasonable  time  under  penalty  of  forfeiture  of  the 
lease.     Alford  v.  Dennis 403 

8.  Oil  and  Gas  Lease — Group  of  Buyers — ^Title  in  Trust  for  All — 
Innocent  Purchasers.  Where  an  oil  and  gas  lease  is  executed 
to  a  member  of  a  group  of  buyers,  who  takes  title  for  the 
benefit  of  all,  one  who  buys  from  the  trustee  with  notice  of 
the  trust  acquires  no  beneficial  title  against  the  actual 
owners.     Goss  v,  Rothrock 272 

9.  Oil  and  Gas  Lease — Improvident  Contract — Cancellation — For- 
feiture. Equity  will  not  cancel  a  contract  which  is  merely  a 
bad  or  improvident  bargain,  nor  will  equity  arbitrarily  declare 
a  forfeiture  for  breach  of  an  implied  contract.  Alford  v. 
Dennis    * 403 

10.  Oil  and  Gas  Lease — No  Conveyance  of  Real  Estate.  The  pro- 
visions of  an  oil  and  gas  lease  examined  and  held  the  instru- 
ment did  not  operate  to  sever  and  convey  as  real  estate 
subsurface  mineral  deposits.    Hover  v.  McNeill 492 

11.  Oil  and  Gas  Lease — Oral  Contract — Statute  of  Frauds — ^Trusts. 
Where  an  oil  and  gas  lease  negotiated  by  several  lessees  is 
made  to  one  of  them  as  trustee  for  the  benefit  of  all,  and  each 
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of  the  groups  of  buyers  subsequently  paid  his  share,  their 
claims  cannot  be  defeated  on  the  ground  that  the  transaction 
was  within  the  statute  of  frauds.    Goes  v.  Rothrock 272 

12.  Neither  the  trustee  holding  title  for  the  benefit  of 

buyers  of  an  oil  lease,  nor  any  purcluiser  from  him  with  notice, 
can  defeat  the  trust  on  the  ground  that  it  was  not  created  or 
evidenced  by  writing.    Id 272 

13.  Oil  Lease  —  Sale  by  Trustee  —  Ratification  by  Owners  —  Es- 
toppeL  Where  a  trustee  makes  a  sale  of  an  oil  lease,  a  bene- 
ficial owner  of  the  lease  who  elects  to  look  to  such  trustee  for 
his  share  of  the  purchase  price  thereby  ratifies  the  sale,  and 
is  estopped  from  claiming  title  as  against  the  purchaser  at 
such  sale.    Id 272 

14.  Oil  Refinery  —  Lawful  Business  —  Liability  for  Damages  to 
Neighbor.  The  fact  that  the  business  of  an  oil  refinery  is  in 
itself  a  lawful  one  and  that  the  owner  of  it  operates  it  care- 
fully, will  not  exempt  him  from  liability  for  casting  oil,  re- 
fuse and  poisonous  substances  on  the  land  of  the  plaintiff  in 
such  quantities  as  to  cause  him  substantial  injury.    Helms  v. 

Oil  Co 164 

15.  The  liability  of  the  defendant  in  such  a  case  is  meas- 
ured by  the  rules  in  relation  to  a  nuisance  instead  of  those 
governing  cases  of  negligence.    Id 164 

16.  Substitution  of  Gasoline  for  Coal  Oil— Fire  in  Cook  Stove- 
Evidence.  Whether  or  not  the  plaintiff  was  negligent  in  us- 
ihg  what  he  supposed  to  be  coal  oil  in  starting  a  fire  in  his 
cook  stove  was  a  question  of  fact  properly  submitted  to  the 
jury.    Harlow  v.  Propes 424 

17.  The  substitution  of  gasoline  for  coal  oil  held  to  have 

been  the  proximate  cause  of  the  injury  complained  of.    Id 424 

MINORS: 

1.  Contract — ^To  Make  Minor  an  Heif — Insufficient  Evidence.    In 

an  action  to  compel  specific  performance  of  a  contract  to  leave 
all  defendant's  property  to  plaintiff  the  evidence  did  not  prove 
the  contract  alleged  in  plaintiff's  petition.  McKeovm  v. 
CarroU  826 

2.  Injuries  to  Minor  Son — Compromise  by  Father — Judgment  by 
Consent — Parent's  Authority.  Where  a  minor  had  sustained 
personal  injuries  which  his  father  and  the  wrongdoer  settled 
for  an  inadequate  sum,  such  minor  on  attaining  his  majority 
may  bring  an  action  against  the  wrongdoer  for  his  injuries 
notwithstanding  the  settlement  negotiated  by  his  father. 
Leslie  v,  Mantifacturing  Co 159 

3.  An  inadequate  settlement  by  a  father  for  injuries  to 

his  minor  son  does  not  bar  an  action  by  the  son  for  such  in- 
juries on  attaining  his  majority,  although  the  father  con- 
sented to  a  formal  judgment  therefor  in  a  city  court.    Id 159 

MOB  VIOLENCE: 

1.  Mob  Violence  —  Death  —  Pleadings  —  Evidence.  In  an  action 
against  a  city  to  recover  damages  in  consequence  of  the 
action  of  a  mob,  the  petition  is  held  sufficient  to  state  a  cause 
of  action,  and  the  plaintiff's  evidence  is  held  sufficient  as 
against  a  demurrer.    Harvey  v.  City  of  Bonner  Springs 9 

2,  It  is  held  that  the  court  committed  no  error  in  refusing 

to  direct  a  verdict  for  the  defendant.    Id 9 
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3.  Mob  Violence— Death  While  Resisting  Arrests-Good  Faith  of 
OflScers  Question  for  Jury.  In  an  action  for  damages  for  death 
while  deceased  was  resisting  arrest  by  a  marshal's  posse,  the 
question  of  the  good  faith  of  the  city  officer^,  and  whether  the 
posse  constituted  a  mob  under  the  statute,  were  for  the  jury. 

Id. 9 

4.  Under  the  facts  stated  in  the  opinion  and  under  the 

evidence  a  verdict  for  the  plaintiff  against  the  city  for  $8,500 
will  not  be  disturbed.    Id 9 

5.  Mob  Violence — Defense — Deceased  Resisting  Arrest — Instruc- 
tions. In  an  action  against  a  city  for  damages  for  a  death 
claimed  to  have  been  caused  by  a  mob,  where  the  defense  was 
that  the  death  was  caused  by  the  unlawful  resistance  of  the 
deceased  to  arrest  by  the  city  marshal,  the  issues  then  raised 
were  correctly  stated  in  the  instructions.    Id, 9 

MOOT  CASES: 

1.  Moot  Case  —  Not  Decided.  Case  No.  21,088  having  become 
moot  is  not  decided,  and  the  appeal  is  dismissed.  City  of  To- 
peka  V.  Ritchie 884 

MORTGAGES: 

1.  Attachment — Land — Defective  Sheriff's  Return — Return  Not 
Void.  Where  a  sheriff  in  his  return  on  an  order  of  attach- 
ment described  the  land  seized'  as  "the  northeast  and  north- 
west quarters  of  section  22  in  township  7,  range  38,"  the  re- 
turn was  not  void  for  indefiniteness  or  uncertainty.    Hodgen 

V.  Roy   197 

2.  Attachment  —  Mortgage  Foreclosure  —  Concurrent  Remedies. 
A  plaintiff  in  an  action  to  foreclose  a  mortgage  given  to 
secure  payment  of  an  indebtedness  may  secure  ^e  issuance  of 
an  order  of  attachment  and  the  levy  of  the  same  upon  prop- 
erty other  than  that  included  in  the  mortgage.    Id 197 

8.  Attachment  —  Mortgage  Foreclosure  —  Excessive  Levy  —  At- 
tachment Not  Void.  Where  there  is  an  excessive  levy  under 
an  order  of  attachment  and  the  seizure  and  holding  of  more 
property  than  is  necessary  to  meet  a  probable  judgment,  the 
mere  fact  that  an  excessive  amount  of  property  is  seized  and 
held  does  not  necessarily  invalidate  the  attachment.    Id. 197 

4.  Bankruptcy — Discharge  as  Affecting  Chattel  Mortgaged  Prop- 
erty. A  discharge  in  bankruptcy  releases  a  bankrupt  from  all 
his  debts  which  are  provable  in  bankruptcy  except  such  as 
are  exempted  by  the  bankruptcy  act.    Bank  v.  Hoffman 465 

5. Where  a  debt  secured  by  chattel  mortgage  was  pre- 
sented and  allowed  against  the  bankrupt's  estate,  and  the 
mortgaged  property  not  exempt  was  Sold  to  satisfy  the  debt,  the 
discharge  of  the  bankrupt  released  all  the  unsold  mortgaged 
property  which  was  exempt,  from  the  lien  of  the  chattel  mort- 
gage.    Id. 465 

6.  Bill  of  Sale— Chattel  Mortgage— Not  Fraudulent.  Where  a 
debtor  while  solvent  gave  her  note  to  attorneys  to  defend  her 
sons  in  criminal  actions  pending  against  them,  and. gave  a 
bill  of  sale  of  personal  property  to  a  third  party  to  procure 
additional  security  for  the  payment  of  such  fees,  the  bill  of 
sale  was  not  fraudulent  as  to  creditors.    Bank  v.  Greene 202 

7.  Chattel  Mortgage — Conditional  Sale  by  Mortgagee — Sale  In- 
valid—  Conversion.  Where  the  mortgagee  takes  charge  of 
chattel-mortgaged  property  and  makes  a  conditional  sale  of 
63— Kan.— -1778  ^  j 
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the  property,  such  sale  is  invalid  and  amounts  to  conversion  by 
the  mortgagee,  ahd  he  is  liable  for  the  fair  and  reasonable 
value  of  the  property  at  the  time  of  such  conversion.  Bank  v. 
Wherry 224 

8.  Chattel  Mortgage — Mortgagee  "Deeming  Itself  Insecnre.**  In 
a  replevin  action  under  a  chattel  mortgage  proof  of  a  feeling 
of  insecurity  was  sufficient  to  support  the  plaintiff's  allega- 
tion that  it  "deemed  itself  insecure" — ^the  reasonableness  of 
such  feeling  being  immaterial.    Bank  v.  Staab 369 

9.  Chattel  Mortgage — Pleadings — Instruction  Outside  the  Issues. 
In  a  replevin  action  to  recover  wheat  under  a  chattel  mort- 
gage an  instruction  covering  fraud  and  mutual  mistake,  not 
pleaded,  was  improper.    Id, 869 

10.  Chattel  Mortgage  Sale — Right  of  Possession.  Where  posses- 
sion of  personal  property  is  demanded  in  an  action  in  re- 
plevin it  is  immaterial  whether  the  right  of  possession  is 
claimed  by  the  mortgagee  under  his  chattel  mortgage  or  under 
his  purchase  of  the  property  at  a  sale  pursuant  to  the  con- 
ditions of  the  chattel  mortgage.    Implement  Co.  v,  WiUhite, . .     56 

11.  Chattel  Mortgage  —  Value  of  Property  —  Evidence  —  Replevin 
Affidavit.  In  a  replevin  action  the  replevin  affidavit  made  by 
the  plaintiff  was  properly  admitted  on  the  question  of  value  of 
the  property  involved.    Bank  v,  Staab 369 

12.  Foreclosure — Error  in  Judgment — Error  Corrected  on  AppeaL 
Where  a  judgment  of  foreclosure  was  erroneous  but  not  void, 
and  the  sale  was  confirmed,  the  defendants  were  bound  by  the 
judgment  and  they  could  take  advantage  of  the  error  only 

by  appeal.     Marsh  v.  Votaw 747 

13.  Foreclosure  —  Sale  —  Confirmation  —  Motion  to  Set  Aside  — 
Laches.  Where  the  original  judgment  of  foreclosure  was 
erroneous  but  not  void,  and  three  years  after  the  sale  and  con- 
firmation defendants  filed  a  motion  to  set  aside  the  confir- 
mation, and  that  they  be  allowed  to  redeem,  the  application  was 
made  too  late  to  entitle  them  to  relief.    Id 747 

14.  Foreclosure  Sale — Confirmation  Set  Aside — Redemption  Al- 
lowed. In  a  suit  by  the  holder  of  a  junior  judgment  to  set 
aside  the  confirmation  of  a  foreclosure  sale  and  permit  him 
to  redeem  from  the  prior  judgment,  held,  on  the  facts  stated 
in  the  opinion  it  was  error  to  deny  the  relief  prayed  for. 

N orris  v.  Evans 583 

15.  Insurance — Loss  "Payable  to  Mortgagee" — Change  of  Title  to 
Insured  Property — Policy  Void.  Where  the  insured  without 
consent  of  the  insurance  company  transferred  the  title  to  the 
insured  property,  the  insurance  policy,  under  its  terms,  was 
rendered  void.    Longfellqw  v.  Insurance  Co 478 

16.  Mortgage — Deed  from  Mortgagor  to  Mortgagee — Mortgmgw 
Released — Mortgage  Lien  Kept  Alive.  For  the  purpose  of 
accomplishing  an  equitable  result,  a  mortgage  lien  may  be 

•  kept  alive  and  enforced  after  the  lien  claimant  has  placed 
himself  in  a  position  which  precludes  him  from  resorting  to  the 
personal  obligation  of  the  mortgagor,  or  of  any  one  else,  for 
satisfaction  of  the  debt.    James  v.  WHMams 281 

17.  Where  the  holder  of  a  lien  on  real  estate  acquires  the 

legal  title  to  the  property,  with  the  intention  that  such  lien 
slutll  not  merge  in  the  legal  title,  such  intention  will  prevail 

as  against  junior  incumbrances.    Id 281 
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18.  Mortgage  Foreclosure — Attachment — Concurrent  Remedies.  A 

plaintiff  in  an  action  to  foreclose  a  mortgage  given  to  secure 
payment  of  an  indebtedness  may  secure  the  issuance  of  an 
order  of  attachment  and  the  levy  of  the  same  upon  property 
other  than  that  included  in  the  mortgage.    Hodgen  v,  Roy. . . .  197 

19.  The  mere  fact  that  a  plaintiff  in  a  foreclosure  action 

has  asked  that  his  mortgage  be  foreclosed  does  not  preclude 
the  use  of  other  concurrent  and  consistent  rem^ies.    Id 197 

20.  Mortgage  Foreclosure — Personal  Service — Default  Judgment 
— Jurisdiction.  In  a  foreclosure  action  the  district  court  has 
jurisdiction  to  render  judgment  by  default,  on  personal  service, 
without  the  notes  and  mortgage  sued  on  being  filed  with  the 
clerk  or  presented  to  the  court.    Broquet  v.  Mosier 246 

21.  It  is  not  a  fraud  on  the  defendants  in  a  foreclosure 

action  for  the  plaintiff  to  fail  to  file  with  the  clerk  or  to  pre- 
sent to  the  court  the  notes  and  mortgage  sued  on,  or  to  intro- 
duce any  evidence  in  support  of  the  petition,  where  personal 
service  has  been  made  and  judgment  is  rendered  by  default. 

Id 246 

22.  Mortgage  Foreclosure — Sale — Confirmation — SherifTs  Deed — 
Attack — Homestead.  Where  no  appeal  has  been  taken  from  a 
decree  of  confirmation  of  a  sheriff's  sale,  mere  irregularities  of 
the  sheriff's  sale  afford  no  basis  for  an  attack  upon  the 
sheriff's  deed  issued  in  pursuance  of  such  confirmation.    Catlin 

V.  Deering  &  Co 256 

23.  Nor  can  such  deed  be  attacked  on  the  ground  that  the 

land  sold  was  occupied  as  a  homestead  and  therefore  exempt 
from  sale  on  a  general  execution.    Id 256 

24.  Mortgage  Foreclosure— Sheriff's  Sale— Valid  Order  of  Sale- 
Void  Execution.  A  sheriff's  sale  of  real  estate  made  under  a 
valid  order  of  sale  and  a  void  execution  is  not  a  nullity,  and 
after  it  has  been  confirmed  and  the  decree  of  confirmation 
has  become  final  the  title  of  the  purchaser  is  not  open  to 
attack  on  the  ground  of  the  invalidity  of  the  execution.    Id, ,,  256 

26.  Note  and  Mortgage — Foreclosure — Defense  of  Payment.  In 
an  action  to  foreclose  a  mortgage  where  the  defense  was  pay- 
ment the  evidence  abstracted  was  sufficient  to  sustain  the 
judgment  for  defendant.    Kurt  v.  Shupe 426 

26.  Sale — New  Contract — Effect  of  Conditional  Sale — No  Renewal 
of  Chattel  Mortgage.  After  a  sale  and  rescission  of  a  con- 
tract of  purchase  of  a  machine,  a  new  contract  of  conditional 
sale  of  the  same  machine  entered  into  did  not  reanimate  a 
chattel  mortgage  covering  the  machine,which  was  extinguished 

by  the  former  rescission.    Implement  Co,  v.  WUlhite 56 

27.  Sale  of  Threshing  Machine — Note  and  Mortgage — Breach  of 
Warranty — Rescission.  Where  a  machine  is  sold  with  war- 
ranty, and  notes  and  chattel  mortgage  given,  and  the  machine 
fails  to  fill  the  warranty,  the  purchaser  may  rescind  the  con- 
tract and  thereby  effect  the  extinguishment  of  the  chattel 
mortgage.    Id 56 

28. The  facts  relating  to  a  return  of  a  threshing  ma^ 

chine,  which  has  proved  ^together  worthless  for  the  purpose 
for  which  it  was  bought,  examined,  and  held  that  there  was  a 
substantial  compliance  with  the  contract  provisions  as  to  the 
place  to  which  it  was  to  be  returned.    Id,.  • 56 
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MOTIONS: 

1.  Pleadings  —  Answer  —  Notice  of  Hearing.  Answers  or  other 
pleadings  to  a  motion  are  not  required,  and  there  is  no  pro- 
vision for  making  up  issues  for  the  trial  of  motions.  Berry 
V.  Dewey  392 

MOTORCYCLES— See  Negligence,  20,  21. 
MOVING  PICTURES: 

1.  Censorship — Conclusiveness  of  Determination — Statute — ^Re- 
view.  The  Kansas  board  of  review  has  full  power  to  determine 
whether  films  offered  for  its  examination  and  decision  are 
proper  for  exhibition,  and  its  determination  is  not  open  to 
review  unless  its  action  is  fraudulent  or  beyond  its  jurisdic- 
tion.   Photo  Play  Corporation  v.  Board  of  Review 856 

2.  ■  Under  section  15  of  chapter  308  of  the  Laws  of  1915, 
redress  for  an  aggrieved  party  is  not  a  reexamination  of  a 
picture  by  the  court,  nor  exercise  of  administrative  and  non- 
judicial power,  but  is  such  redress  as  the  court  may  give.    I<L,  356 

3.  Moving  Pictures — Censorship^Petition  to  Court  for  Review — 
Defective  Allegations.  In  the  absence  of  allegations  or  proof 
that  the  board  of  review  acted  arbitrarily  or  dishonestly  it 
must  be  presumed  that  it  acted  in  good  faith  and  that  its  de- 
termination was  an  honest  exercise  of  its  best  judgment.    Id.,  356 

4.  Moving  Pictures — Censorship — When  Decision  of  Board  of  Re- 
view is  Conclusive.  Where  the  state  board  of  review  of  mov- 
ing-picture films  has  determined  that  certain  films  are  immoral 
and  not  proper  for  exhibition,  its  determination  is  not  open  to 
review  by  the  courts  unless  its  action  is  fraudulent,  arbitrary 

or  in  excess  of  its  authority.    Id, 856 

6.  Tort  —  Photograph  in  Moving  Picture  —  Rights  of  Privacy  — 
Damages.  The  exhibition  in  a  moving-picture  theater  of  the 
photograph  of  a  person  taken  without  her  consent  and  for 
the  purpose  of  exploiting  the  publisher's  business  is  a  viola- 
tion of  the  right  of  privacy  and  entitles  her  to  recover  with- 
out proof  of  special  damage.    Kum  v.  Allen 888 

6. One  has  the  exclusive  right  to  his  picture  as  a  prop- 
erty right  of  material  profit,  and  unless  he  has  expressly  or 
impliedly  consented  to  its  use  by  others  he  may  sue  at  law 
for  damages  for  the  invasion  of  the  right.    Id. 888 

MUNICIPAL  CORPORATIONS: 

1.  Boundary  of  City — City  Ordinance — Scope  of  Title.  That  por- 
tion of  a  city  ordinance  which  undertakes  to  exclude  territory 
from  the  corporate  limits  is  held  to  be  ineffective  because  the 
only  purpose  expressed  in  the  title  to  the  ordinance  is  ''extend- 
ing the  limits  of  the  city."  The  State,  ex  reL,  v.  City  of 
Hutchinson 826 

2.  Boundary  of  City — Petition  in  Quo  Warranto  Construed.  A 
petition  in  quo  warranto  against  a  city  charging  it  with  un- 
lawfully refusing  to  exercise  jurisdiction  of  a  tract  of  land 
within  the  corporate  limits  is  construed  to  allege  that  such 
tract  had  not  been  excluded  from  the  city.    Id 325 

3.  City — Constructing  Sewer — Injuries  to  Workman  Not  Within 
Compensation  Act.  While  constructing  a  sewer  a  city  is  not 
engaged  in  an  enterprise  involving  any  element  of  gain  or 
profit,  and  does  not  come  within  the  terms  or  operation  of  the 
workmen's  compensation  act.     Red  fern  v.  City  of  Anthony,  484 

4.  City  School  District— Annexing  Adjacent  Territory— Notiee. 
The  proceedings  of  a  city  school  district  in  annexing  ad- 
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jacent  territory  under  section  9129  of  the  General  Statutes 
of  1915  were  in  conformity  to  the  statute  and  valid.  School 
District  v.  Board  of  Education 784 

5.  In  annexing  adjacent  territory  to  a  city  school  dis- 
trict the  validity  of  the  proceedings  was  not  affected  hy  the 
fact  that  the  school  district  from  which  the  territory  was 
detached  had  no  notice  of  the  application  nor  of  the  resolu- 
tion annexing  such  territory.    Id * . . .  784 

6.  Damages  against  City — No  Claim  Filed  in  Time.  The  claim 
for  damages  not  having  been  filed  with  the  city  clerk  in  the 
time  required  by  the  statute,  the  judgment  in  favor  of  the 
city  must  for  this  reason,  regardless  of  others,  be  affirmed. 
Griffith  V.  RaUwQ/y  Co. 28 

7.  Damages  —  Obstructing  Access  to  City  Lots  —  Findings  —  In- 
structions. In  an  action  for  damages  for  obstructing  ingress 
to  and  egress  from  city  property,  certain  errors  in  admitting 
proof  of  damages  not  alleged  and  in  submitting  improper 
special  questions  to  the  jury  are  held  not  to  have  been 
prejudicially  erroneous.    Id 28 

8.  Drainage  District — No  Power  Over  Highways  or  Highway  Cul- 
verts. A  drainage  district  has  no  power  to  regulate  the  con- 
struction of  highways  or  of  highway  culverts  within  the  dis- 
trict, but  such  power  over  township  highways  is  vested  in  the 
township  board  of  highway  commissioners.  Drainage  Dis- 
trict V.  Highwcuy  Commiasioners 585 

9.  Gas — Street  Lighting — Power  to  Regulate.  Power  to  regulate 
lighting  equipment  for  city  streets  where  the  service  to  be  per- 
formed is  principally  within  the  city  is  by  the  public  utilities 
act  reserved  to  the  city  and  is  not  vested  in  the  public  utili- 
ties commission.    Street  Lighting  Co.  v.  City  of  Wichita. ...       4 

10.  Heavy  Vehicles — Planking  Bridges — Statute  Includes  Horse- 
drawn  Wagons.  Section  8799  of  the  General  Statutes  of  1915, 
providing  that  drivers  of  certain  heavy  vehicles  on  a  public 
highway  shall  plank  all  bridges  and  culverts  before  driving 
across  them,  applies  to  and  includes  horse-drawn  wagons. 
White  V.  Kansas  City   . . . .' 495 

11.  Injury  in  Street — Contributory  Negligence — Question  for  Jury. 
The  plaintiff,  familiar  with  conditions  and  knowing  that  a 
plank  extended  from  the  pavement  to  the  sidewalk  curbing, 
and  who  by  ordinary  care  could  have  seen  it,  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in  striking  her 
foot  against  it  with  resulting  injury.  Weaver  v.  City  of 
Cherryvale    475 

12.  Interurban  Railway — Local  Service  in  Chy — Control  of  Utili- 
ties Commission.  Where  an  interurban  railway  operating 
through  niunerous  cities  extended  its  line  into  a  city  for  local 
service,  the  power  to  require  local  cars  to  run  to  a  given 
point  at  specified  times  is  by  statute  vested  in  the  utilities 
commission,    and    cannot  be    controlled   by   city   ordinance. 

In  re  Wright 329 

18.  Mob  Violence  —  Death  —  Pleadings  —  Evidence.  In  an  action 
against  a  city  to  recover  damages  in  consequence  of  the  ac- 
tion of  a  mob,  the  petition  is  held  sufficient  to  state  a  cause 
of  action  and   the  plain tifTs  evidence   is  held   sufficient   as 

against  a  demurrer.    Harvey  v.  City  of  Bonner  Springs 9 

14.  It  is  held  that  the  court  committed  no  error  in  re- 
fusing to  direct  a  verdict  for  the  defendant.    Id 9 
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15.  Mob  Violence—Death  While  ResistiiiK  Arrest— Good  Faith  of 
OflScers  Question  for  Jury.  In  an  action  for  damages  for  death 
while  deceased  was  resisting  arrest  by  a  marshal's  posse, 
the  questions  of  the  good  faith  of  the  city  officers,  and  whether 
the  posse  constituted  a  mob  under  the  statute,  were  for  the 
jury.    Id.  : 9 

16.  Under  the  facts  stated  in  the  opinion  and  under  the 

evidence  a  verdict  for  the  plaintiff  against  the  city  for  $8,500 
will  not  be  disturbed.    Id 9 

17.  Mob  Violence — Defense — Deceased  Resisting  Arrest — Instruc- 
tions. In  an  action  against  a  city  for  damages  for  a  deatli 
claimed  to  have  be^n  caused  by  a  mob,  where  the  defense  was 
that  the  death  was  caused  by  the  unlawful  resistance  of  the 
deceased  to  arrest  by  the  city  marshal,  the  issues  then  raised 
were  correctly  stated  in  the  instructions.    Id 9 

18.  Negligence  —  Child  Drowned  —  Judgment  Not  Excessive.  A 
judgment  for  $3,500  against  a  city  for  the  wrongful  death  of 
a  three-year-old  child  is  not  excessive  to  such  an  extent  as  to 
warrant  its  reduction  by  an  appellate  court.    Schaubel  v.  City 

of  Manhattan 430 

19.*  Negligence  —  Excavations  in  City  Streets  —  Child  Drowned. 
Where  a  city  left  unguarded  excavations  and  lateral  connec- 
tions in  its  street,  which  became  filled  with  water,  and  a 
three-year-old  child  at  play  fell  in  and  was  drowned,  the  ques- 
tion of  the  city's  negligence  was  for  the  jury.    Id 430 

20.  It  is  the  duty  of  a  city  to  exercise  reasonable  care  to 

keep  children  from  going  near  and  about  flooded  excavations 

in  its  streets.    Id 430 

21.  Negligence — Street-car  Track — Buggy  Overturned — Death — 
Findings.  In  an  action  for  damages  for  the  death  of  the  driver 
of  a  buggy  occasioned  by  a  street-car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other,  nor  with  the  verdict  for  plaintiff.  Adams  v. 
Electric  Railway,  Co 214 

22.  Obstructing  Access  to  City  Lots — ^Inconsistent  Findings.  In 
an  action  for  damages  for  obstructing  access  to  city  property, 
one  finding  that  the  obstruction  complained  of  rendered  the 
street  impassable,  and  another  finding  that  the  street  was 
passable,  were  fatally  inconsistent  and  contradictory.  Griffith 

V.  Railway  Co ; 23 

23.  Obstructing  Access  to  City  Lots  —  Joint  Liability  of  Defend- 
ants. Under  the  circumstances  shown,  the  finding  that  one  of 
the  defendants  rearranged  certain  railroad  tracks,  thereby  ob- 
structing travel  in  the  street,  did  not  relieve  the  other  defend- 
ant from  responsibility  therefor.    Id 23 

24.  Obstructing  Street — Cause  of  Damages  as  Alleged  Not  Proven. 
It  appearing  that  the  cement  wall  complained  of  as  a  barri- 
cade did  not  have  the  effect  to  increase  the  obstruction  to 
travel,  it  is  held  that  the  plaintiff  cannot  recover  on  account 

of  the.  erection  of  such  wall.    Id 23 

25.  From  the  location  of  different  avenues  of  approach 

shown  by  the  record  the  plaintiff  is  not  shown  to  have  been 
damaged  by  the  rearrangement  of  the  railroad  tracks  com- 
plained of.    Id 23 

26.  Paving — Special  Assessments — Injunction — Statute  of  Limi- 
tations. The  statutory  limitation  that  an  action  cannot  be 
maintained  to  enjoin  a  special  assessment  for  street  improve- 
ments unless  begun  within  thirty  days  after  the  amount  due 
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on  property  assessed  is  ascertained,  applies  to  invalidity  as 
well  as  irregularity  in  making  the  assessments.  Park  Asso- 
ciation V.  City  of  Hutchinson 488 

27.  Personal  Injuries  —  Findings  —  Contributory  Negligence.  In 
an  action  against  a  city  for  injuries  sustained  by  a  pedestrian 
striking  her  foot  against  the  end  of  a  plank  the  findings  of 
the  jury  did  not  as  a  matter  of  law  convict-  the  plaintiff  of 
contributory  negligence.    Weaver  v.  City  of  Cherryvale 475 

28.  Quo  Warranto — Proper  Proceeding  to  Determine  City  Bound- 
aries. The  state  may  maintain  quo  warranto  against  a  city 
for  the  purpose  of  determining  its  true  boundary,  where  its 
fault  consists  in  confining  its  territorial  jurisdiction  within  ' 
too  narrow  limits  as  well  as  where  it  undertakes  to  extend 
them  too  far.    The  State,  ex  reL,  v.  City  of  Hutchinson 325 

29.  Sewer  Contract — Breach — Damages  —  Surety  —  Limitation  of 
Actions.  In  an  action  by  a  city  against  a  surety  of  a  con- 
tractor to  recover  costs  and  expenses  incurred  and  paid  by 
reason  of  the  contractor's  misfeasance,  costs  which  accrued 
and  were  paid  by  the  city  within  five  years  before  the  action 
was  begun  were  not  barred  as  to  the  surety  company.    City 

of  Topeka  v,  Ritchie 384 

30.  Street  Lighting  Contract  —  Defaulted  Payments  —  Interest 
Thereon.  Where  a  city  defaulted  under  its  contract  with  a 
street  lighting  company  in  making  payments  the  defaulted 
payments  should  only  draw  interest  at  the  legal  rate  from  the 
dates  when  they  were  severally  due.  Street  Lighting  Co.  v. 
City  of  Wichita 4 

31.  Street  Lighting  Contract — Notice  of  Expiration  Not  Given — 
Contract  Renewed.  In  an  action  upon  a  contract  for  street 
lighting  which  provided  that  the  contract  should  continue 
another  term  unless  sixty  days'  notice  be  given  of  intention  to 
terminate,  the  evidence  failed  to  show  giving  of  the  notice  by 
either  party  or  a  waiver  thereof,  and  the  contract  was  re- 
newed.   Id 4 

32.  Town  Site — Control  of  Levees  and  Streets — Cannot  be  De- 
vested by  City.  A  city  cannot  by  executing  a  deed  of  con- 
veyance to  a  part  of  a  public  levee  disable  itself  in  its 
public  municipal  power  nor  relinquish  its  public  municipal 
duty  to  control  the  property  for  the  public  good.  Douglas 
County  V.  City  of  Lawrence 656 

33.  Town  Site — Control  of  Levees  and  Streets — ^Vested  in  City. 
The  lawful  possession,  dominion  and  control  of  all  levees, 
streets  and  the  like,  dedicated  to  the  public  by  the  founders 

of  a  town  site,  are  vested  in  the  city  by  operation  of  law.    /c£.,  656 

34.  Town  Site — Levees  and  Streets  Dedicated — Fee  in  County  in 
Trust.  When  the  founders  of  a  city  or  town  execute,  file  and 
record  the  plat  of  the  property  devoted  by  them  to  town  site 
purposes,  the  fee  title  of  the  levees,  streets,  alleys,  parks  and 
the  like  vests  in  the  county  forever  in  trust  for  the  public  by 
operation  of  law.    Id 656 

35.  Town  Site — Levees — Nonuse — Adverse  Possession — Statute  of 
Limitations.  Duties  and  privileges  conferred  and  imposed 
upon  a  municipal  corporation  and  exclusively  for  the  public 
benefit  cannot  be  lost  through  nonuse,  estoppel  or  adverse 
possession,  and  statutes  of  limitation  are  not  ordinarily  ap- 
plicable  thereto.     Id ; 656 

MUTUAL  MISTAKE— See  Deed,  8,  9;  Workmen's  Compensation 
Act,  15. 


Digitized  by  VjOOQIC 


1000  INDEX.— Vol.  102. 


N. 
NEGLIGENCE: 

1.  Action  on  Tort — New  Action  on  Contract — Statute  of  Limi- 
tations. An  action  for  damages  resulting  from  negligence  is 
not  the  same  as  one  on  a  contract  of  settlement,  and  the 
pendency  of  an  action  founded  on  such  a  contract  does  not 
suspend  the  running  of  the  statute  of  limitations  against  an 
action  on  the  tort.    Thompson  v.  Railwa/y  Co 668 

2.  Automobile  Crossing  Railroad  —  Obstruction  to  View — Duty 
of  Driver — Contributory  Negligence.  Where  an  auto  driver 
is  about  to  cross  a  railroad  track  at  a  place  'where  his  view 
is  obstructed,  it  is  his  duty,  before  driving  upon  the  track,  to 
stop,  look  and  listen,  or  otherwise  assure  himself  of  the  fact 
that  he  can  cross  in  safety.    Williams  v.  Electric  Railroad  Co,,  268 

3.  An   auto  driver  who   attempted  to  cross  a   railway 

track  where  his  view  was  obstructed,  without  stopping  and 
ascertaining  whether  he  could  cross  in  safety,  was  guilty  of 
contributory  negligence  barring  recovery  for  damages  from 

a  collision.     Id.   . .  .* 268 

4.  Automobile  Crossing  Railroad — Trolley  Car  Violating  Speed 
Ordinance — Negligence.  A  breach  of  a  speed  ordinance  of  a 
city  by  an  interurban  trolley  car  is  negligence  per  se;  but  to 
subject  the  owner  of  the  trolley  car  to  liability  for  the  viola- 
tion of  the  city  ordinance  in  a  damage  suit  by  a  private  liti- 
gant, it  must  appear  that  the  disobedience  of  the  ordinance 
caused  or  aggravated  the  damages.    Id 268 

5.  Automobile  —  Collision  —  Verdict  —  Judgment.  In  an  action 
for  damages  arising  from  a  collision  of  automobiles  a  verdict 
and  judgment  supported  by  substantial,  though  conflicting, 
evidence  will  not  be  disturbed.    Biemacki  v.  Ratzlaff 578 

6.  Evidence  examined  and  held  sufficient  to  support  a 

verdict  and  judgment  for  damages  arising  from  a  collision  of 
automobiles  on  the  public  highway.    Id 578 

7.  Automobile  —  Collision  with  Street  Car  —  Proximate  Cause. 
Where  the  proximate  cause  of  a  collision  between  a  street 
car  and  an  automobile  was  the  unlawful  speed  at  which  the 
automobile  was  being  driven,  the  plaintiff,  who  was  an  occu- 
pant, but  not  the  driver  of  the  automobile,  was  guilty  of  con- 
tributory negligence.    Fair  v.  Traction  Co 611 

8.  Automobile — Negligence  of  Driver — No  Imputed  Negligence 
to  Minor  Son.  Tlie  negligence  of  a  father  in  driving  an  auto- 
mobile across  a  railroad  track  without  stopping,  looking  or 
listening,  cannot  be  imputed  to  his  ten-year-old  son  who  is 
riding  with  him.    Burzio  v.  Railway  Co 287 

9.  Automobile — Owned  in  Partnership — Injury  to  Third  Party 
— Liability  of  Partners.  Where  a  father  and  son  owned  an 
automobile  in  partnership,  and  the  son  while  driving  the  car 
and  engaged  in  his  own  separate  business  injured  a  third 
party,  the  father,  who  was  not  present,  was  not  liable  for 

the  injuries.    Knight  v.  Cossitt 764 

10.  Automobile — Personal  Injuries — No  Error  in  Record.  Va- 
rious assignments  of  error  relating  to  evidence,  instructions, 
special  findings,  and  the  general  verdict,  considered,  and  held 
none  of  them  is  sufficient  to  warrant  a  reversal.  Cuaiek  v. 
MiUer  668 

11.  Automobile  Races — Injury  to  Boy — Contributory  Negligence. 
Whether  a  boy  ten  years  old,  of  average  intelligence,  while  at- 
tending automobile  races,  and  who  occupies  a  ofangerous  place 


Digitized  by 


Google 


INDEX.— Vol.  102.  1001 


NEGLIGENCE — Continued  : 

after  repeated  warnings  of  danger,  is  guilty  of  such  contribu- 
tory negligence  as  will  bar  his  recovery  for  injuries  received 
is  a  question  for  the  jury.    Scott  v.  Fair  Asaociation 653 

12.  Automobile — Running  Down  Pedestrian — Contributory  Negli- 
gence. A  pedestrian  arriving  at  a  street  intersection  which 
he  desires  and  attempts  to  cross  is  not  necessarily  guilty  of 
contributory  negligence  because  he  does  not  look  behind  him 
for  approaching  automobiles.    Cusick  v.  Miller 668 

13.  Bridge — Defective  Guard  Rails  —  Injuries — Evidence — Find- 
ings. In  an  action  against  a  township  for  injuries  caused  by 
a  defective  guard  rail  on  a  township  bridge,  the  evidence  sup- 
ported the  findings  of  the  jury,  and  judgment  against  the 
township  cannot  be  disturbed.    Holcomb  v,  Clifton  Township,    44 

14.  Car  Repairer — Not  Engaged  in  Interstate  Commerce.  A  car 
repairer  was  not  engaged  in  interstate  commerce  while  work- 
ing on  a  car  which  was  being  repaired  in  railroad  shops  and 
not  in  use  in  any  kind  of  transportation.  Defenhaugh  v. 
Railroad  Co 569 

15.  Defective  Engine  —  Fire  Loss  —  Evidence — ^Train  Records — 
Weight  of  Such  Evidence.  Although  the  train  sheets  and 
records  of  a  railway  company  show  that  no  engine  or  train 
was  operated  at  or  near  the  place  where  a  fire  occurred,  this 
^ourt  cannot  weigh  such  evidence  against  evidence  of  other 
witnesses  who  testified  that  they  saw  an  engine  operating 
there  at  that  time.    Smith  v.  Railway  Co 150 

16.  Gasoline  for  Coaf  Oil — Agency  of  Seller  Established.  In  an 
action  to  recover  damages  resulting  from  a  substitution  of 
gasoline  for  coal  oil  by  the  salesman  of  an  oil  and  gasoline 
company,  the  agency  of  the  salesman  was  sufiiciently  estab- 
lished by  the  evidence.    Harlow  v.  Propes 424 

17.  Injuries — Railroad  Crossing — Findings — Instructions.  Where 
a  jury  has  been  properly  instructed  concerning  negligence 
and  reasonable  and  ordinary  care  and  diligence,  the  answers 
to  special  questions  which  depend  for  their  interpretation  on 
the  definition  of  those  terms  state  facts  and  not  conclusions 

ot  law.    Burzio  v.  Railway  Co 287 

18.  Joint  Tort-Feasors — Compromise  with  Part  of  Them.  On  an 
oral  compromise  with  several  joint  tort-feasors,  a  reservation 
of  the  right  to  proceed  against  the  other  joint  tort-feasors 
may  be  made  orally.    Scott  v.  Fair  Association 653 

19.  Lease — Breach  of  Covenant  to  Repair — ^Personal  Injuries — 
Contributory  Negligence.  Whore  a  tenant  knows  that  a  porch 
is  in  need  of  repair  but  continues  to  use  it  and  is  injured 
thereby,  she  is  guilty  of  contributory  negligence  notwith- 
standing the  landlord  had  promised  to  repair  the  porch  but 
failed  to  do  so.    Murrell  v.  Crawford, 118 

20.  Motorcycle — Exceeding   Speed    Limit — Frightening   Team    in 
.    Adjacent  Field.    Where  a  f^rr^er's  team  hitched  to  a  binder 

in  a  field  adjoining  a  public  highway  became  frightened  by  the 
noise  of  a  motorcycle  running  along  the  highway  at  a  rate 
exceeding  the  statutory  speed  limit,  the  driver  of  the  motor- 
cycle was  not  liable  for  the  consequent  damages.  Walker  v. 
Faelber    646 

21.  Motorcycle — Operation  on  Highway — Construction  of  Statute. 
Chapter  65  of  the  Laws  of  1913,  making  it  unlawful  for  any 
person  to  operate  a  motorcycle  on  a  public  highway  at  a 
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greater  rate  of  speed  than  twenty-five  miles  per  hour  was 
intended  solely  for  the  protection  of  others  using  such  high- 
way.   Id 646 

22.  Negligence — Action  Dismissed — New  Action — Limitation  of 
Actions.  A  plaintiff  whose  action  is  disposed  of  otherwise 
than  on  the  merits  cannot  in  a  new  action  brought  within 
a  year  engraft  causes  that  are  barred  upon  causes  pleaded 
in  the  first  action  that  are  not  barred.  Brice-Naah  v.  Street 
Radlway  Co 36 

23.  Herein  it  is  held  that  the  cause  of  action  stated  in 

the  second  action  is  substantially  the  same  as  that  pleaded 

in  the  first.    Id,   36 

24.  Negligence — Allegations — Proof.  In  an  action  for  injuries, 
two  of  the  three  alleged  grounds  of  negligence  being  based 
on  matters  not  required  of  the  defendant  and  the  other  hav- 
ing failed  of  proof,  the  plaintiff  cannot  prevail.  George  v. 
Railway  Co 774 

25.  Negligence  —  Car  Equipment  Required  for  Protection  of 
Brakemen.  A  train  is  required  to  have  eighty-five  percent  of 
its  cars  equipped  with  air  brakes,  so  that  it  can  be  operated 
by  the  engineer,  thus  rendering  it  necessary  to  have  certain 

of  its  cars  connected  by  air  hose.    Id 774 

26. There  is  no  requirement  that  the  cars  be  so  equipped 

that  such  air  hose  or  safety  chains  can  be  disconnected 
without  going  between  the  cars.    Id 774 

27.  Negligence  —  Child  Drowned  —  Judgment  Not  Excessive.  A 
judgment  for  $3,500  against  a  city  for  the  wrongful  death 
of  a  three-year  old  child  is  not  excessive  to  such  an  extent 
as  to  warrant  its  reduction  by  an  appellate  court.    Schaubel 

V,  City  of  Manhattan 430 

28.  Negligence  —  Excavations  in  City  Streets  —  Child  Drowned. 
Where  a  city  left  unguarded  excavations  and  lateral  con- 
nections in  its  street,  which  became  filled  with  water,  and  a 
three-year-old  child  at  play  fell  in  and  was  drowned,  the  ques- 
tion of  the  city's  negligence  was  for  the  jury.    Id 480 

29.  It  is  the  duty  of  a  city  to  exercise  reasonable  care  to 

keep  children  from  going  near  and  about  flooded  excava- 
tions in  its  streets.     Id 430 

30.  Negligence — Injuries— Proximate  Cause — Question  for  Jury. 
Negligence  to  be  the  proximate  cause  of  an  injury  must  be  such 
that  a  person  of  ordinary  caution  and  prudence  would  have 
foreseen  that  some  injury  would  likely  result  therefrom,  not 
that  the  specific  injury  would  result.  Walmsley  v.  Tele- 
phone Association.  139 

31.  Negligence  —  No  Buffer  Appliances  on  Cars  —  No  Liability 
Established.  Where  a  railroad  is  not  required  to  equip  its 
cars  with  buffer  appliances  for  the  protection  of  brakemen, 
findings  that  the  negligence  consisted  in  the  failure  to  equip 
with  buffer  and  buffer  appliances  do  not  establish  liability. 
George  v.  Railway  Co 774 

32.  Negligence — Personal  Injuries — Proper  Special  Questions.  In 
an  action  to  recover  for  injuries  negligently  inflicted  it  is 
proper  to  request  the  jury  to  find  what  the  defendant's  acts 

of  negligence  were.    Eastman  v.  Railway  Co 400 

33.  A  submitted  question  is  examined  and  not  found  to 

contain  any  pitfall  or  trap  for  the  unwary  juror.    Id 400- 
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34.  Negligence — Railroad  Crossing — Obstruction  to  View.  Lia- 
bility of  a  railroad  company  for  injuries  sustained  in  a  colli- 
sion between  an  automobile  and  a  railroad  car  may  be  founded 
on  negligence  in  allowing  weeds,  grass  and  brush  to  grow  so 
as  to  obstruct  the  vision  of  those  approaching  the  railroad 
crossing.     Burzio  v.  Railway  Co 287 

36.  Negligence — Street  Car  Track — Buggy  Oyertumed — Death — 
Findings.  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy  occasioned  by  a  street-car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other  nor  with  the  verdict  for  plaintiff.  Adamia  v. 
Electric  Railway  Co 214 

86.  Negligence — Telephone  Wires — Injuries — Prima  Facie  Case — 
Burden  of  Proof.  Where  a  plaintiff  has  proved  that  he  sus- 
tained injuries  through  the  dangerous  situation  of  a  telephone 
wire  hanging  across  a  public  highway  the  burden  passes  to 
the  telephone  company  to  show  facts  excusing  the  dangerous 
condition  of  the  highway.  Walmsley  v.  Telephone  Aeeocia^ 
turn 139 

37.  Negligence  —  Trial  —  No  Prejudicial  Error  in  Record.  The 
record,  in  an  action  to  recover  damages  for  personal  injuries 
sustained  through  the  negligent  maintenance  of  a  telephone 
wire  across  a  public  highway,  examined  and  no  prejudicial 
error  discerned  therein.    Id ; 139 

38.  Negligence  —  Two  Acts  of  Negligence  —  Findings  Sufficient. 
Where  a  jury  by  special  questions  were  requir^  to  specify 
what  particular  act  or  acts  o^  negligence  caused  the  fire,  . 
answers  specifying  "careless  handling  of  the  engine  or  defec- 
tive condition  of  the  smokestack  of  the  engine"  were,  under 
the  evidence,  sufficient.     Smith  v.  Railway  Co 150 

39.  Negligence — Verdict — Findings — Interpretation.  The  general 
verdict  must  stand  where  the  answers  to  si>ecial  questions, 
when  properly  interpreted  so  as  to  support  that  verdict,  are 
consistent  therewith  and  do  not  contradict  each  other.    Bvrzio 

V.  Railway  Co 287 

40.  Negligence — ^Weight  of  Certain  Evidence — Improper  Instruc- 
tions. A  certain  instruction  relative  to  comparative  weight 
of  the  evidence  of  one  who  testified  he  saw  an  engine,  and  that 
of  witnesses  who  testified  that  they  did  not  see  such  engine, 
should  not  have  been  given.    Smith  v.  Railway  Co 150 

41.  Personal  Injuries — Findings — Contributory  Negligence.  In  an 
action  against  a  city  for  injuries  sustained  by  a  pedestrian 
sttriking  her  foot  against  the  end  of  a  plank  the  findings  of 
the  jury  did  not  as  a  matter  of  law  convict  the  plaintiff  of  con- 
tributory negligence.    Weaver  v.  City  of  Cherry  vale 475 

42.  Personal  Injuries — Findings — Verdict — New  Trial  at  Subse- 
quent Term.  Where  at  a  subsequent  term  the  court  granted 
a  new  trial  because  of  certain  findings,  no  motion  therefor 
having  been  filed  by  either  party,  such  ruling  is  reversible 

on  appeal.     Id 475 

43.  Personal  Injuries  —  Negligence  Alleged  Not  Proven.  "The 
plaintiff  alleged  that  the  defendant's  roadmaster  directed  him 
to  board  a  car  which  it  had  negligently  left  in  an  unsafe  condi- 
tion. The  jury  found  the  negligence  to  consist  of  the  direction 
of  the  roadmaster  to  board  the  car.  Held,  that  as  the  negli- 
gence charged  was  not  proved  the  plaintiff  cannot  recover. 
Eastmun  v.  Railway  Co 400 
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44.  Shipper  of  Stock — ^Dangerous  Position  Voluiitarily  Taken — 
Railroad  Not  Liable.  Where  a  shipper  of  stock  riding  on  a 
shipper's  pass  voluntarily  placed  himself  in  a  position  of  ob- 
vious danger  on  the  side  of  a  moving  freight  car  and  was 
not  engaged  in  looking  after  the  stock  in  his  charge  the  rail- 
road company  is  not  liable  in  an  action  to  recover  for  his 
death.    Shore  v.  Railway  Co 542 

45.  Substitution  of  Gasoline  for  Coal  Oil — Fire  in  Cook  Stove-* 
Evidence.  Whether  or  not  the  plaintiff  was  negligent  in  using 
what  he  supposed  to  be  coal  oil  in  starting  a  fire  in  his  cook 
stove  was  a  question  of  fact  properly  submitted  to  the  jury. 
Harlow  v.  Propes : 424 

46.  The  substitution  of  gasoline  for  coal  oil  held  to  have 

been  the  proximate  cause  of  the  injury  complained  of.    Id 424 

47.  Telephone  Wire  over  Highway — injuries — Evidence.  Negli- 
gence in  the  maintenance  of  a  telephone  wire  across  a  pub- 
lic highway  is  sufficiently  established  when  it  is  shown  that 
the  wire  hung  so  low  as  to  interfere  with  the  customary  use  of 
the  highway.    Walmsley  v.  Telephone  Association 189 

48.  Uninsulated  Wires — Children  Playing — ^Injuries — Negligence 
— Question  of  Fact.  Whether  an  electric  company  was  guilty 
of  negligence  in  permitting  uninsulated  wires  along  a  street  in  , 
a  thickly  settled  portion  of  the  city,  whereby  a  boy  was  killed 
by  contact  with  a  small  wire  thrown  ov^r  the  uninsulated 
wire  thirty  feet  above  the  ground,  was  for  the  jury.    Strom 

V,  Light  Co 40 

49.  Uninsulated  Wires — Injuries — ^Trial — ^Findings  Construed.  A 
finding  to  the  effect  that  a  loose  wire  had  been  in  contact  with 
the  wires  of  an  electric  light  company  so  long  that  it  ought 
to  have  discovered  it  before  the  occurrence  of  an  accident  was 
held  not  supported  by  the  evidence.    Id , 40 

50.  A  finding  that  the  company's  wires  would  not  have  in- 
jured any  one  using  the  streets  in  a  way  reasonably  to  have 
been  foreseen,  held  not  to  mean  that  throwing  of  a  loose  wire 
across  them  could  not  have  been  anticipated  by  the  exercise 

of  ordinary  caution.    Id 40 

51.  Unprotected  Railroad  Repair  Shops — Contributory  Negligence 
— ^Assumption  of  Risk.  Where  a  car  repairer  was  injured  by 
being  blown  from  the  top  of  a  car  which  he  was  repairing 
in  railroad  shops  not  provided  with  sheds  as  required  by 
statute  he  was  neither  guilty  of  contributory  negligence  nor 

did  he  assume  the  risk.    Defenbaugh  v.  Railroad' Co .....  509 

52.  Unprotected  Railroad  Repair  Shops — Injury  to  Employee.  A 
railroad  is  liable  for  injuries  sustained  by  a  car  repairer  who 
was  blown  from  a  car  which  he  was  repairing  in  regular  shops 
on  tracks  exclusively  used  for  repair  work,  but  which  shops 
were  not  protected  by  sheds  as  required  by  statute.    Id 569 

NEGOTIABLE  INSTRUMENTS: 

1.  Attachment — Bill  of  Sale — ^Not  Fraudulent.  Where  a  debtor 
while  solvent  gave  her  note  to  attorneys  to  defend  her  sons 
in  criminal  actions  pending  against  them,  and  gave  a  bill  of 
sale  of  personal  property  to  a  third  party  to  procure  additional 
security  for  the  payment  of  such  fees,  Uie  bill  of  sale  was  not 
fraudulent  as  to  creditors.    Bank  v.  Greene 202 

2.  Attachment — Bill  of  Sale — Security  for  Future  Advances — 
Not  Fraudulent.  Where  a  bill  of  sale  was  given  to  secure 
bona  fide  indebtedness  and  for  indefinite  future  outlays  of 
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money  for  the  support  of  the  debtor  until  her  finances  mended, 
the  inclusion  of  future  advances  did  not,  of  necessity,  render 
the  bill  of  sale  fraudulent.    Id 202 

3.  Attachment — Bill  of  Sale — ^To  Secure  Attorney's  Fees — Good 
Faith.  Where  attorneys  are  employed  to  represent  accused 
persons  in  specified  criminal  actions  then  pending,  they  can 
take  and  hold  security  for  their  fees  given  in  good  faith  and 
not  as  a  ruse  to  hinder  delay  or  defraud  creditors.    Id 202 

4.  Life  Insurance  —  Payment  of  Premium  Note  Assumed  by 
Agent — ^Note  in  Default — Policy  Valid.  Where  the  security 
for  payment  of  an  insurance  premium  note  was  not  satisfac- 
tory to  the  company,  but  the  company's  local  agent;  assumed 
and  agreed  to  pay  the  note,  and  the  note  was  not  paid  when 
due,  the  policy  did  not  lapse.    Taylor  v.  Insurance  Co 863 

5.  Mortgage — Deed  from  Mortgagor  to  Mortgagee — Mortgagor 
Released — Mortgage  Lien  Kept  Alive.  For  the  purpose  of 
accomplishing  an  equitable  result,  a  mortgage  lien  may  be 
kept  alive  and  enforced  after  the  lien  claimant  has  placed 
himself  in  a  position  which  precludes  him  from  resorting  to 
the  personal  obligation  of  the  mortgagor,  or  of  anyone  else, 
for  satisfaction  of  the  debt.    James  v.  Williams 281 

6. Where  the  holder  of  a  lien  on  real  estate  acquires  the 

legal  title  to  the  property,  with  the  intention  that  such  lien 
shall  not  merge  in  the  legal  title,  such  intention  will  prevail  as 
against  junior  incumbrances.    Id 281 

7.  Note  and  Mortgage — Date  when  Due  Changed — Evidence — 
Findings.  The  transcript  has  been  examined  and  found  to 
contain  evidence  to  afford  firm  support  for  the  findings  and 
conclusions  of  the  trial  court.    Wilhite  v.  Mason 461 

8.  Note  and  Mortgage — Foreclosure — Defense  of  Payment.  In 
an  action  to  foreclose  a  mortgage,  where  the  defense  was  pay- 
ment, the  evidence  abstracted  was  sufficient  to  sustain  the 
judgment  for  defendant.    Kurt  v.  Shupe 426 

9.  Note — Bill  of  Particulars — Stated  No  Cause  of  Action — Erro- 
neous Judgment.  A  bill  of  particulars  setting  out  certain  notes  ' 
with  proper  allegations  to  show  liability,  except  an  averment 
of  notice  of  dishonor  or  waiver  thereof,  states  no  cause  of 
action  against  the  indorser.    Investment  Co.  v.  Gamble 791 

10. It  was  error  to  render  judgment  for  the  plaintiff  on 

such  bill  of  particulars.    Id 791 

11.  Note — Collateral  Security — ^Innocent  Holder.  Where  a  bank 
received  a  note  as  collateral  to  the  payment  of  another  note, 
as  to  the  maker  of  the  collateral  note,  the  bank  which  had  no 

.   knowledge  of  any  infirmities  in  the  collateral  note  was  an  in- 
nocent holder  thereof.    Bank  v.  BeaX 481 

12.  Note — Conditional  Promise  to  Pay — Impossible  Condition — 
Promissor  Released.  Whenever  subsequent  impossibility  of 
meeting  the  conditions  of  a  contract  might  readily  have  been 
foreseen  by  the  party  obligated  to  perform,  he  will  not  be 
excused  from  performance  on  the  ground  of  impossibility. 
CaHer  v.    WUson 200 

18. Where  a  person  executed  a  note  for  the  debt  of  an- 
other on  condition  that  he  was  to  pay  only  that  portion  of  the 
debt  which  a  sale  of  chattel  security  lacked  of  paying,  and  the 
chattel  mortgage  was  void  and  no  sale  could  be  made,  the 
maker  was  released  from  all  liability  on  the  note.    Id, 200 
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14.  Note — Defense  of  Payment  —  Findings  —  Eridence-^Agency. 
In  an  action  on  a  promissory  note  executed  by  defendant  dnd 
two  sureties,  a  finding  that  pasrment  was  made  by  defendant 
to  the  sureties,  and  that  they  were  the  duly  authorized  agent 
of  the  payee  to  receive  payment  is  contrary  to  the  evidence 
and  the  undisputed  facts.    Stttdebaker  Corporation  v.  Bell. . .  269 

15.  Note — ^Indorsements  —  Negotiability  Not  Destroyed.  A  note 
signed  by  joint  makers  containing  this  language:  ''We,  the 
makers,  sureties,  endorsers  and  guarantors,  of  this  note, 
hereby  severally  waive  presentment  for  payment,  notice  of 
nonpasrment,  protest  and  notice  of  protest  and  consent  that 
time  of  payment  may  be  extended  without  notice  thereof  to 
any  of  the  sureties  of  this  note"  is  negotiable.  Bank  v. 
Dickinson    ; 564 

16. There  was  nothing  on  such  note  to  indicate  that  any 

party  thereto  was  a  surety,  and  the  quoted  sentence  was  mean- 
ingless and  did  not  render  the  instrument  a  courier  impeded 
with  luggage.   Id, 564 

17.  Note — Makers  Primarily  Liable.  Those  who  sign  a  promis- 
sory note  as  makers  are  primarily  liable  thereon.    Id, 564 

18.  Note  —  No  Indorsement  of  Copy  in  Petition  —  Amendment. 
Where  the  copy  of  a  note  attached  to  a  petition  failed  to 
show  a  written  indorsement  and  the  case  was  tried  by  the 
parties  as  if  plaintiff  was  a  holder  in  due  course  plaintiff 
should  have  bc^n  allowed  to  amend  his  petition  to  conform  to 
the  proof.    Stevens  v,  Vermillion 408 

19.  Note  —  Oral  Agreement  Varying  Indorsement  —  No  Defense. 
A  claim  by  the  indorser  of  notes  that  it  was  orally  agreed  that 
if  she  sold  the  notes  for  fifty  cents  on  the  dollar,  which  she 
did,  she  would  not  be  called  on  to  pay  the  notes,  is  a  variance 
from  the  written  instrument  and  constitutes  no  defense.  In- 
vestment Co,  V.  Gamble '791 

20.  Note — Relationship  of  Parties — Presumption  of  Fraud.  Fail- 
ure of  consideration  and  fraudulent  purpose  in  the  giving  of 
a  note  and  chattel  mortgage  will  not  be  presumed  because  of 

the  relationship  of  the  parties.    Grisier  v.  Bank 7 

21.  Note — ^Variance  by  ParoL  Rule  followed  that  the  terms  of  a 
plain  promissory  note  cannot  be  varied  by  parol.  Bank  v, 
Staab    869 

22.  I^omissory  Note — Mistake — Signed  as  Maker — Intended  as 
Indorser — Proof.  Where  no  rights  of  holders  in  due  course 
or  of  other  innocent  parties  without  notice  are  involved,  it 
may  be  established  by  clear,  decided  and  satisfactory  proof 
liiat  the  signing  of  a  promissory  note  as  maker  was  a  mis- ' 
take  and  the  signing  as  an  indorser  was  intended.    Rodgers 

V,  Slavens  1 

NEW  TRIAL: 

1.  Application  for  Continuance — Bad  Faith.  The  evidence  sup- 
ported the  finding  of  the  court  that  the  application  for  a 
continuance  on  account  of  defendant's  sickness  was  not  made 
in  good  faith  and  a  new  trial  was  properly  refused.     Ladd 

V.  Flato  812 

2.  Compensation  Act — Judgment — Petition  for  New  Trial— Prop- 
erly Denied.  In  an  action  under  the  workmen's  compensation 
act  the  petition  of  defendant  for  a  new  trial  on  the  ground  of 
fraud  and  newly  discovered  evidence  did  not  state  facts  suf- 
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ficient  to  compel  the  granting  of  a  new  trial.  Lombard  v. 
Planmg  MUl  Co 780 

3.  Criminal  Law — Failure  of  Wife  to  Testify — Reference  Thereto 
by  County  Attorney.  In  a  criminal  action  it  is  error  for  the 
county  attorney  to  refer  to  the  fact  that  the  defendant's 
wife  did  not  testify;  but,  to  require  a  reversal  it  must  appear 
that  some  substantial  right  of  the  defendant  was  affected  by 
the  error.     The  State  v.  Peterson 900 

4.  Island  Lands  —  Findings  —  New  Trial  Granted  —  No  Error. 
Where  numerous  findings  were  made  by  a  jury,  and  upon  the 
whole  record  it  appears  that  a  new  trial  was  ordered  because 
the  trial  judge  disagreed  with  the  jury  on  the  facts,  the 
order  granting  a  new  trial  is  not  reviewable.  Warner  v. 
Snook  814 

5. Although  the  trial  court  did  not  set  aside  the  findings 

of  the  jury,  yet  unless  it  appears  from  the  record  that  the 
court  approved  such  findings,  this  court  on  appeal  from  an 
order  granting  a  new  trial  will  not  order  judgment  on  such 
findings.     Id.   814 

6.  Insurance  —  Loss  —  Inconsistent  Findings  —  New  TriaL  The 
court  granted  a  new  trial  of  the  .cause  because  the  verdict 
returned  by  the  jury  was  not  supported  by  the  evidence  and 
because  the  special  Endings  were  inconsistent  with  each  other 
and  with  the  general  verdict.  Held,  not  error.  Tersina  v. 
Insurance  Co. 87 

7.  Motion  for  New  Trial  Properly  Denied.  The  affidavit  filed  by 
the  defendant  Propes  was  not  sufficient  to  rehire  the  grant- 
ing of  a  new  trial,  under  the  rule  that  newly  discovered  evi- 
dence must  be  such  as  would  likely  work  a  different  result  from 
that  already  reached  by  the  jury.    Harlow  v.  Propes 424 

8.  Negligence — Findings  Contrary  to  Evidence — New  Trial.  A 
verdict  of  the  jury  must  be  set  aside  where  special  findings 
material  to  its  support  are  determined  by  the  court  to  be  con- 
trary to  the  evidence.    Brice-Na^h  v.  Street  Railway  Co 36 

9.  New  Trial — ^Newly  Discovered  Evidence.  It  is  not  error  to 
deny  a  new  trial  desired  for  the  purpose  of  producing  newly 
discovered  impeaching  evidence.    The  State  v,  Fleeman 670 

10.  The  finding  of  the  district  court  on  affidavits,  con- 
tradicted by  oral  testimony,  respecting  the  merits  of  a  motion 
for  a  new  trial,  will  not  be  disturbed  on  appeal.    Id 670 

11.  New  Trial — Properly  Granted.  The  proceedings  considered, 
and  held,  the  court  did  not  abuse  its  discretion  in  granting- 

a  new  trial.    Decker  v,  Badley 538 

12.  New  Trial — Rejected  Evidence — Production  on  Motion.  The 
provision  of  the  civil  code  that  in  order  to  preserve  for  review 
a  ruling  excluding  evidence,  the  evidence  must  be  produced 
at  the  hearing  of  the  motion  for  a  new  trial,  applies  in  crimi- 
nal as  well  as  in  civil  cases.     The  State  v.  Wellman 503 

13.  Newly  Discovered  Evidence— Cumulative.  A  party  is  not 
entitled  to  a  new  trial  on  the  ground  of  n/Bwly  discovered  evi- 
dence where  the  new  evidence  is  of  the  same  kind  and  goes  to 
the  same  point  as  that  offered  on  the  trial.  Sheahan  v.  Kansas 
City    252 

14.  Personal  Injuries — Findings — Evidence.  The  question  of  the 
sufficiency  of  the  evidence,  while  not  presented  by  a  motion  for 
a  new  trial,  held  to  be  involved  in  the  decision  on  the  effect  of 
the  findings.    Weaver  v.  City  of  Cherryvale 475 
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15.  Personal  Injuries — Findings — Verdict — New  Trial  at  Subse- 
quent Term.  Where  at  a  subsequent  term  the  court  granted 
a  new  trial  because  of  certain  findings,  no  motion  therefor  hav- 
ing been  filed  by  either  party,  such  ruling  is  reversible  on 
appeal.    Id  476 

16.  Report  of  Referee — ''Decision  of  Court"— Judgment.  The  re- 
port of  a  referee  determining  the  whole  issue  by  findings  of 
fact  and  conclusions  of  law,  separately  stated,  stands  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon. 
Milling  Co.  v.  Schreiher   172 

17.  Report  of  Referee — "Decision  of  Court" — Judgment — Statute. 
The  word  "decision"  in  section  306  of  the  civil  code,  providing 
that  the  motion  for  a  new  trial  must  be  filed  within  three 
days  "after  the  verdict  or  decision  is  rendered,"  includes  the 
decision  constituted  by  the  report  of  a  referee  on  the  whole 
issue.    Id. 172 

18.  Report  of  Referee — New  Trial  Denied — No  Appeal — Judg- 
ment.    Where  judgment  was  rendered  upon  the  findings  of 

'  fact  and  conclusions  of  law  in  a  referee's  report,  and  grounds 
for  a  new  trial  were  not  presented  in  time,  and  no  appeal  was 
taken  from  an  order  denying  a  new  trial,  the  judgment  will  be 
afiirmed.    Bank  v.  Bank 412 

19.  Sale  of  Mechanical  Milker — Damages — Findings.  In  an  ac- 
tion for  the  purchase  price  of  a  milk  separator  and  mechani- 
cal milker,- the  findings  of  damages  in  favor  of  defendant  from 
defects  in  the  articles  were  not  inconsistent  nor  unsupported 

by  evidence.    Qream  Separator  Co.  v.  Abbott 265 

NOTICE: 

1.  City  School  District — Annexing  Adjacent  Territory — Notice. 

The  proceedings  of  a  city  school  district  in  annexing  adjacent 
territory  under  section  9129  of  the  General  Statutes  of  1915 
were  in  conformity  to  the  statute  and  valid.  School  Diatrict 
V.  Board  of  Education 784 

2.  In  annexing  adjacent  territory  to  a  city  school  dis- 
trict the  validity  of  the  proceedings  was  not  affected  by  the 
fact  that  the  school  district  from  which  the  territory  was  de- 
tached had  no  notice  of  the  application  nor  of  the  resolution 
annexing  such  territory.    Id 784 

3.  Evidence — AflSdavits  Intended  for  Use  on  Trial— Notice  to 
Adverse  Party.  Under  section  350  of  the  civil  code  service  of 
copies  of  afildavits  intended  to  be  used  upon  the  trial  is 
sufficiently  made  when  delivered  to  the  adverse  litigant  per- 
sonally at  his  principal  place  of  business,  even  though  that 
may  be  outside  the  state.    Bvsineaa  Blocks  Co.  v.  Gregory. .     33 

4.  Lease  of  Hotel — Annual  Rent — Nonpayment — ^Termination  of 
Tenancy — ^Notice.  To  terminate  a  lease  of  property  for  a 
period  of  one  year  on  account  of  the  nonpayment  of  rent,  a  ten 
days'  notice  in  writing  must  be  given  to  the  tenant,  and  such 
a  notice  will  not  terminate  the  tenancy  if  the  rent  is  paid 
before  the  expiration  of  the  ten  days.    N orris  v.  McKee 68 

5.  Motion  for  Judgment— Pleadings— "Notice  of  Trial"  There 
is  no  statutory  provision  for  making  up  issues  for  the  trial 
of  motions,  and  the  filing  of  an  answer  to  a  motion  for  judg- 
ment does  not  require  three  days'  notice  of  the  time  of  the 
hearing  of  such  motion.    Berry  v.  Dewey 392 

6.  Sihipment  of  Cattle — Loss — Notice  to  Carrier.  The  contract 
of  shipment  required  notice  of  loss  or  injury  during  transpor- 
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tation  or  at  loading:  or  unloading:  places  on  the  carrier's  road. 
Held,  the  contract  was  concluded  with  delivery,  and  notice  of 
loss  occurring  after  delivery  was  not  necessary.  Ott  v.  Rail- 
way  Co 264 

7.  Taxation — Defective  Notice  of  Amount  to  Redeem — Voidable 
Tax  Deed.  If  in  a  final  redemption  notice  to  redeem  from 
tax  sale  the  sum  stated  as  necessary  to  redeem  be  substan- 
tially g:reater  than  the  amount  properly  charge^able  under  the 
statutes  a  tax  deed  based  thereon  is  voidable.  Jones  v. 
Harper 539 

8.  Written  Contract  —  Provision  for  Termination  —  Cannot  be 
Varied  by  ParoL  An  unambiguous  written  contract  for  sale 
of  tractors  which  definitely  provided  that  it  mi^^ht  be  termi- 
nated by  either  party  Jby  giving  thirty  davs'  notice  in  writing 
could  not  be  contradicted,  altered  or  added  to  by  parol  evi- 
dence.   Emerson-Brantingham  Co.  v.  Lyons 733 

9.  The  notice  given  by  one  of  the  parties  to  the  contract 

in  question  is  held  to  be  sufficient  and  effective  to  end  the 
contract  relation,  and  such  party  did  not  become  liable  to  the 
other  for  damages  through  the  exercise  of  the  option  provided 
for  in  the  contract.    Id. 733 

••NOTICE  OF  TRIAL"— See  Workmen's  Compensation  Act,  10. 

NUISANCES:  , 

1.  Nuisance — Horse  and  Mule  Market — Private  Nuisance — Public 
Nuisance.  A  business  may  be  conducted  under  conditions 
which  will  constitute  it  a  private  as  well  as  a  public  nuisance. 
Wiiibigler  v.   Clift 868 

2.  Nuisance  —  Petition  to  Abate  Private  Nuisance  —  Sufficient. 
On  the  facts  stated  in  the  opinion  it  was  error  to  sustain  a 
demurrer  to  the  petition  in  a  suit  brought  by  an  individual  to 
enjoin  the  keeping  of  a  horse  and  mule  market  in  close  prox- 
imity to  his  residence.    Id. 858 

3.  Nuisance — Public  Nuisance  Shown  by  the  Evidence.  The  evi- 
dence was  sufficient  to  justify  a  finding  that  a  horse  and  mule 
market  conducted  by  the  defendant  constitute  a  public  nui- 
sance.   Id 858 

4.  Oil  Refinery — Lawful  Business  —  Escaping  Gases — Damages 
to  Neighbor.  The  fact  that  the  business  of  an  oil  refinery  is 
in  itseLT  a  lawful  one  and  that  the  owner  of  it  operates  it 
carefully  will  not  exempt  him  from  liability  for  casting  oil, 
refuse  and  poisonous  substances  on  the  land  of  the  plaintiff  in 
such  quantities  as  to  cause  him  substantial  injury.    Helms  v, 

OU  Co 164 

5. The  liability  of  the  defendant  in  such  a  case  is  meas- 
ured by  the  rules  in  relation  to  a  nuisance  instead  of  tiiose 

governing  cases  of  negligence.    Id. 164 

6.  Replevin  of  Taxicab— Maint^ning  Liquor  Nuisance — Offieers 
Entitled  to  Possession.  Where  a  driver  of  a  taxicab  was 
arrested  on  the  charge  of  maintaining  a  liquor  nui«|ince  in  a 
taxicab  on  the  public  streets,  and  possession  of  the  taxicab  was 
taken  by  the  police,  the  taxicab  was  rightfully  in  possession  of 
the  police  and  not  subject  to  replevin  by  the  owner.  Allison  v. 
Hem    48 
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OFFICE  AND  OFFICERS: 

1.  MoTing  Pictures — Censorship — Petition  to  Court  for  Review 
— Defective  Allegations.  In  the  absence  of  allegations  or  proof 
that  the  board  of  review  acted  arbitrarily  or  dishonestly,  it 
must  be  presumed  that  it  acted  in  good  faith  and  that  its  de- 
termination was  an  honest  exercise  of  its  best  judgment. 
Photoplay  Corporation  v.  Board  of  Review 366 

2.  Moving  Pictures — Censorship — When  Decision  of  Board  of 
Review  is  Conclusive.  Where  the  state  board  of  review  of 
moving  picture  films  has  determined  that  certain  films  are 
immoral  and  not  proper  for  exhibition,  its  determination  is 
not  open  to  review  by  the  courts  unless  its  action  is  fraudu- 
lent, arbitrary  or  in  excess  of  its  authority.    Id 356 

3.  The  redress  for  an  aggrieved  party  provided  for  in 

section  15  of  the  act  is  not  a  reexamination  of  the  picture  by 
the  court  nor  the  exercise  of  an  administrative  and  nonju- 
dicial power,  but  is  such  redress  as  a  court  may  give.    Id 356 

4.  Ouster — Clerk  of  City  Court — Former  Prosecution — ^Matters 
Res  Judicata.  A  former  prosecution  for  ouster  is  not  a  bar 
to  a  prosecution  for  unlawful  acts  which  occurred  after  the 
petition  in  such  former  action  was  filed,  and  which  were  not 
included  therein.    The  State,  ex  reL,  v.  Fiahbaek 178 

5.  Ouster  —  Clerk  of  City  Court  —  Retaining  County  Money — 
Pleadings.  A  petition  for  ouster  of  a  clerk  of  a  city  court 
which  alleges  a  willful  failure  to  pay  certain  funds  into  the 
county  treasury,  as  required  by  section  3310  of  the  General 
Statutes  of  1915,  states  a  cause  of  action  under  section  7603  of 

the  General  Statutes  of  1915.    Id,.. 178 

6.  A  misunderstanding  of  unambiguous  statutes  is  no  de- 
fense to  an  action  of  ouster  based  upon  a  willful  violation  of 
such  statute.    Id 178 

7.  Reward  —  Apprehending  Criminal  —  Nonpay  Deputy  Sheriff 
May  Earn  Reward.  The  evidence  was  sufficient  to  prove  a 
contract  to  pay  a  reward  for  discovering,  locating  and  appre- 
hending a  criminal.     Smith  v.  Fenner  830 

8.  The  right  of  a  public  officer  to  claim  iC  reward  for  do- 
ing his  duty,  discussed.    Id 830 

9.  A  nonpay  deputy  sheriff  who  was  under  no  official 

duty  to  discover  and  apprehend  a  thief  is  not  barred  by  any 
rule  of  public  policy  from  claiming  a  reward  offered  for  the 
capture  of  a  thief.    Id 830 

OIL  AND  GAS — See  Mines  and  Minerals,  6-15. 

OUSTER: 

1.  Ouster — Clerk  of  City  Court — Former  Prosecution — Matters 
Res  Judicata.    A  former  prosecution  for  ouster  is  not  a  bar 

'  to  a  'prosecution  for  unlawful  acts  which  occurred  after  the 
petition  in  such  former  action  was  filed,  which  were  not  in- 
cluded therein,  and  which  were  not  passed  on  in  that  action. 
The  State,  ex  rel,  v.  Fishhack 178 

2.  Ouster  —  Clerk  of  City  Court  —  Retaining  County  Money — 
Pleadings.  A  petition  for  ouster  of  a  clerk  of  a  city  court 
which  alleges  a  willful  failure  to  pay  certain  funds  into  the 
county  treasury,  as  recjuired  by  section  3310  of  the  General 
Statutes  of  1915,  states  a  cause  of  action  under  section  7608 

of  the  General  Statutes  of  1915.    Id 178 
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OUSTER— Continued  : 

3.  A  misunderstanding  of  unambiguous  statutes  is  no 

defense  to  an  action  of  ouster  based  upon  a  willful  violation 

of  such  statute.     Id 178 

P. 
PARENT  AND  CHILD: 

1.  Injuries  to  Minor — Settlement  by  Father — Disaffirmance  of 
Settlement.  A  minor  employee  sustaining  personal  injury, 
which  his  father  and  employer  settled  for  an  inadequate 
sum,  on  attaining  his  majority  may  disaffirm  the  settlement 
and  bring  an  action  against  the  employer  for  his  injuries. 
Leslie  v.  Manufacturing  Co 169 

2.  Nonsupport  of  Child — ^Accused  Absent  from  State — Jurisdic- 
tion of  Kansas  Courts.  Where  a  father  accused  of  nonsupport 
of  a  child  is  surrendered  by  another  state  to  Kansas  as  a 
fugitive  from  justice,  the  fact  that  the  accused  had  not  been 
in  this  state  at  the  time  of  the  alleged  offense,  nor  since 
then,  does  not  deprive  the  Kansas  court  of  jurisdiction  to 
try  him  for  the  offense.    The  State  v.  Wellman 503 

3.  A  person  who  has  never  been  in  this  state  may,  under 

some  circumstances,  be  convicted  here  of  a  violation  of  the 
statute  making  it  a  felony  for  a  parent,  without  lawful  ex- 
cuse, to  neglect  or  refuse  to  provide  for  the  support  of  his  chil- 
dren under  the  age  of  sixteen  years  who  are  in  destitute 
circumstances.     Id 603 

4.  Nonsupport  of  Child — Child  Supported  by  Others — No  De- 
fense of  Parent.  In  a  prosecution  of  a  parent  for  nonsupport 
of  his  child,  the  fact  that  the  necessities  of  the  child  are  being 
supplied  by  strangers  is  no  defense.    Id 603 

6.  Nonsupport  of  Child — Nonresident  Parent — Resident  Child — 
Statute.  Where  a  nonresident  parent  neglects  to  support  his 
minor  child  living  in  this  state,  and  leaves  it  in  necessitous 
circumstances,  he  is  guilty  of  violation  of  the  Kansas  desertion 
act,  although  he  is  not  in  Kansas  at  the  time  of  the  alleged 
offense.     Id 503 

6.  Where  such  nonresident  of  Kansas  comes  or  is  brought 

into  this  state,  either  voluntarily  or  involuntarily,  he  may  be 
arrested  and  punished  under  the  Kansas  statute  for  non- 
support  of  his  destitute  child.    Id 603 

PAROL  EVIDENCE— See  Evidence,  23. 

PARTIES: 

1.  Factory  Act — ^Death — ^Widow  May  Maintain  Action.  When 
no  personal  representative  has  been  appointed  a  widow  may 
maintain  an  action  under  the  factory  act  for  the  death  of  her 
husband.     Jeffries  v.  Elevator  Co 811 

2.  Judgment  on  Creditor's  Bill — Only  Parties  Affected  Thereby. 
A  judgment  against  the  defendant  in  a  suit  in  the  nature  of 
a  creditor's  bill  will  not  inure  to  the  benefit  of  another  credi- 
tor of  defendant  who  is  neither  party  nor  privy  to  the  judg- 
ment.   Kinkel  v.  Chase 275 

PARTITION: 

1.  Deed  by  Wife — Nonjoinder  of  Husband — Husband's  Interest 
Not  Conveyed.  Where  a  wife  conveyed  land  owned  by  her, 
without  her  husband  joining  in  the  deed,  and  the  land  not 
having  been  a  homestead  nor  sold  for  payment  of  debts,  the 
husband  upon  the  decease  of  the  wife  became  absolute  owner 
of  one-half  interest  in  such  land.    Mttrray  v.  Murray 184 
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PARTITION— Continued  : 

2.  The  plaintiff's  allegation  that  the  wife  was  unduly 

influenced  was  immaterial,  as  she  could  not  convey  his  inter- 
est in  the  land  without  his  consent.    Id 184 

3.  Homestead — Occupied  by  Widow  Alone — Not  Subject  to  Par- 
tition. A  homestead  occupied  by  a  childless  testator  and  his 
wife,  and  thereafter  occupied  by  his  widow,  who  elects  to  take 
under  the  law,  cannot  be  partitioned  without  her  consent,  at  the 
suit  of  collateral  heirs.    Breen  v.  Breen 7W 

PARTNERSHIP: 

1.  Automobile — Owned  in  Partnership — Injury  to  Third  Party — 
Liability  of  Partners.  Where  a  father  and  son  owned  an 
automobile  in  partnership,  and  the  son  while  driving  the  car 
and  engaged  in  his  own  separate  business  injured  a  third 
party,  the  father,  who  was  not  present,  was  not  liable  for  the 
injuries.    Knight  v,  Cosaitt 764 

PATENTS: 

1.  Implied  Contract — Use  of  Patented  Invention — Jurisdiction  of 
State  Courts.  An  action  by  the  owner  of  a  patent  to  recover 
on  an  implied  contract  for  use  of  a  patented  invention,  with 
patentee's  knowledge  and  consent,  is  not  an  action  for  tte  in- 
fringement of  a  patent,  and  the  state  courts  have  jurisdiction, 
notwithstanding  the  answer  pleads  the  invalidity  of  the  patent. 
Ridgwa/y  v.  Wetterhold 217 

PAVING — See  Municipal  Corporations,  26. 
PAYMENTS — See  Interest,  5;  Negotiabia  Instruments,  14. 
PERPETUITIES— See  Wills,  14-16. 
PHOTOGRAPHS— See  Moving  Pictures  6,  7. 
PLEADING  AND  PRACTICE: 

1.  Action  on  Contract — Judgment  on  Pleadings — ^Improper.  The 
petition  alleged  ownership  by  the  plaintiffs  of  a  certain  lease, 
a  part  of  the  consideration  for  the  written  instrument  sued 
on.  The  answer  pleaded  failure  of  consideration  and  con- 
tained a  general  denial.  Held,  that  it  was  error  to  render 
judgment  for  plaintiffs  on  the  pleadings.    Leeem  v.  Harris. .  •  222 

2.  Agency — Commissions — Fraud — Separate  Trials — Burden  of 
Proof.  In  an  action  by  a  real-estate  agent  for  commissions 
where  the  question  of  fraud  was  involv^' there  was  no  abuse 
of  discretion  in  refusing  separate  trials  of  the  issues.    PrcUher 

v.  Eden  645 

8. The  burden  of  proving  fraud  was  properly  placed  on 

the  party  alleging  it.    Id 645 

4. There  was  no  error  respecting  instructions  or  in  re- 
fusing a  new  trial.    Id 645 

5.  Application  for  Continuance — Bad  Faith.  The  evidence  sup- 
poited  tiie  finding  of  the  court  that  the  application  for  a  con- 
tinuance on  account  of  defendant's  sickness  was  not  made  in 
good  faith  and  a  new  trial  was  properly  refused.  Ladd  v. 
Flato    312 

6.  Arson — ^Expression  Used  by  Defendant — Inferences  for  Jury. 
No  error  was  committed  in  refusing  to  aUow  a  witness  to 
testify  as  to  what  he  understood  a  person  to  mean  by  an  ex- 
pression he  had  used.    The  State  v.  Heitman 698 

7.  Arson — Instructions — Burden  of  Proof — Presumptions.  On  a 
trial  for  arson  the  instructions  as  a  whole  showed  explicitly 
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PLEADING  AND  PRACTICE— Continued: 

that  the  burden  of  proof  was  on  the  state,  that  it  did  not  shift, 
and  that  the  defendant  was  presumed  to  be  innocent  until  the 
contrary  was  proven.    Id. 698 

8.  Assault — Conspiracy — Instra<;tions.  An  instruction  is  not  to 
be  condemned  by  separating:  from  its  context  language  in  one 
part  of  it  and  ignoring  the  instruction  as  a  whole.    DrysdcUe 

V.  Wetz  680 

9.  Objections  to  certain  instructions  examined  and  held 

to  be  without  merit,  the  abstract  making  no  reference  to  the 
other  instructions  given.     Id, 680 

10.  Assault  —  Conspiracy — Order  of  Proof  —  Judicial  Discretion. 
In  an  action  for  damages  resulting  from  a  conspiracy  to 
assault  there  was  no  prejudicial  error  in  the  admission  of 
declarations  made  by  one  of  the  conspirators  before  proof  of 
the  conspiracy,  where  subsequent  evidence  sufficiently  estab- 
lished the  conspiracy  alleged.    Id. 680 

11.  Attorney's  Lien  —  Application  for  Allowance  —  AflSdavits  — 
Cross-examination  of  AflSants.  An  application  for  the  distri- 
bution of  a  fund  against  which  several  attorneys'  liens  are 
claimed  is  a  motion,  and  the  code  permits  the  use  of  affida- 
vits at  the  hearing  thereof.    Ricardo  v.  Coal  &  Coke  Co 170 

12.  An  attorney  whose  claim  of  lien  is  denied  because  the 

court  is  convinced  that  he  has  performed  no  services  entitling 
him  thereto  has  no  standings  to  complain  of  the  refusal  to 
allow  him  to  cross-examine  the  makers  of  affidavits  used  in 
behalf  of  other  claimants.    Id. 170 

18.  Bastardy — Uncontradicted  Evidence  —  Province  of  Jury.  ,  A 
jury  is  not  warranted  in  arbitrarily  or  capriciously  rejecting 
the  testimony  of  a  witness,  but  neither  are  they  required  to 
accept  and  give  effect  to  testimony  which  they  Snd  to  be  un- 
reliable, although  it  may  be  uncontradicted.  The  State,  ex 
rely  V.   Woods , 499 

14.  Benefit  Insurance — Jury  in  Advisory  Capacity  Only — Effect 
of  Improper  Evidence.  Where  a  jury  is  called  in  an  advisory 
capacity  only,  a  judgment  will  not  be  reversed  for  admission 
of  incompetent  evidence  unless  it  appears  that  the  improper 
evidence  affected  the  result.    Sipe  v.  Sipe 742 

16.  "Bond  to  Quiet  Till**'* — DeroiUTor  to  Evidence — Sustained.  In 
an  action  upon  a  bond  given  by  defendant  to  plaintiff  "to 
quiet  title"  to  certain  described  lands  the  evidence  supported 
the  findings  that  the  conditions  of  the  bond  had  been  per- 
formed by  defendant.    Snodgrasa  v,  Snodgrass 281 

16.  "Bond  to  Quiet  Titled—Evidence  of  Value  of  Certain  Land- 
Properly  Rejected.  In  an  action  on  a  bond  to  quiet  title, 
where  the  testimony  showed  that  the  plaintiff  was  not  en- 
titled to  forty-six  acres  of  the  land  in  controversy,  it  was 
not  error  to  reject  evidence  of  its  value  or  evidence  of  the 
value  of  the  land  deeded  in  consideration  of  the  bond  sued  on. 

Id.  281 

17.  "Bond  to  Quiet  Title" — Misdescription  of  Land — Reformation. 
Where  there  was  a  mistake  in  the  description  of  land  as  given 
in  a  "bond  to  quiet  title"  and  no  reformation  was  asked,  it 
was  not  prejudicial  error  for  the  trial  court  to  treat  the  bond 

as  reformed  to  correspond  with  the  facts  proven.    Id 281 

18.  "Bond  to  Quiet  Title"— Tender  of  Quitclaim  Deed— Sufficient 
'    Performance.    In  an  action  upon  a  bond  given  "to  quiet  title" 
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PLEADING  AND  PRACTICE— Continued: 

to  certain  described  lands  a  tender  of  a  quitclaim  deed  which 
quieted  the  title  in  plaintiff  to  aU  the  land  he  could  rightly 
claim  was  a  sufficient  performance  of  the  conditions  of  the 

bond.     Id. 281 

19.  ''Bone-dry  Law" — Information — ^Negative  Allegations.  Under 
the  "bone-dry  law"  (Laws  1917,  ch.  216)  it  is  not  necessary 
that  an  information  should  allege  that  the  defendant  was  not 
a  druggist  or  registered  pharmacist.    The  State  v.  Perello . . .  695 

20. A  negative  averment  of  the  matter  of  an  exception  or 

proviso  in  a  penal  statute  is  not  necessary  in  an  information, 
unless  such  matter  enters  into  and  becomes  a  material  part  of 
the  description  of  the  offense.    Id, 695 

21.  Boundary  of  City — Petition  in  Quo  Warranto  Construed.  A 
petition  in  quo  warranto  against  a  city  charging  it  with 
unlawfully  refusing  to  exercise  jurisdiction  of  a  tract  of  land 
within  the  corporate  limits  is  construed  to  allege  that  such 
tract  had  not  been  excluded  from  the  city.    The  State,  ex  reL, 

V.  City  of  Hutchinson 325 

22.  Chattel  Mortgage — Pleadings — Issues.  In  a  replevin  action  to 
recover  wheat  under  a  chattel  mortgage  an  instruction  cover- 
ing fraud  and  mutual  mistake,  not  pleaded,  was  improper. 
Bank  v.  Staah 869 

23.  Chattel  Mortgage  Sale — Right  of  Possession.  Where  posses- 
sion of  personal  property  is  demanded  in  an  action  in  replevin 
it  is  inmiaterial  whether  the  right  of  possession  is  claimed  by 
the  mortgagee  under  his  chattel  mortgage  or  under  his  pur- 
chase of  the  property  at  a  sale  pursuant  to  the  conditions  of 

the  chattel  mortgage.    Implement  Co,  v.  WUlhite 56 

24.  Compensation  Act — Validity  of  Release — ^Trial  by  Jury.  In  an 
action  under  the  compensation  act  to  enforce  compensation, 
where  the  validity  of  a  release  or  other  discharge  of  liability 
is  involved,  either  party  may,  when  the  case  is  called  for  trial, 
demand  a  trial  of  that  issue  by  a  jury.    Vogler  v.  Bowereock,  456 

25.  Compromise  and  Settlement — Rescission — ^Damages:  as  for 
Conversion — Petition.  In  an  action  for  damages  for  the  con- 
version of  goods  by  a  bailee  no  error  is  committed  in  striking 
from  his  answer  statements  amounting  to  reasons  for  the 
conversion,  where  the  facts  stated  constitute  no  legal  justi- 
fication.    Tire  Co.  v.  Kirk 418 

26. A  claim  for  damages  for  malicious  prosecution  in  a 

civil  action  held  to  have  been  properly  stricken  out.    Id. 418 

27.  Compromise  and  Settlement — Rescission  of  Contract — Plead- 
ings. A  petition  drawn  upon  a  theory  of  rescission  of  a  sale 
held  to  have  been  good  against  a  demurrer  on  the  ground 
that  it  states  a  cause  of  action  for  conversion.     Id 418 

28.  Condemnation  Proceedings  —  Award  of  Damages  —  Appeal 
Bond.  Where  landowners  attempted  to  appeal  from  the 
award  of  damages  in  condemnation  proceedings  by  a  school 
district,  and  the  appeal  bond,  though  insufficient,  was  not 
void,  it  was  error  for  the  court  to  refuse  the  tender  of  a 
sufficient  bond.    Wood  v.  School  District 78 

29.  Condemnation  Proceedings— Not  a  ''Quotient  Verdict."  Where 
each  juror  set  down  his  estimate  of  damages,  and  these  were 
added  and  the  amount  divided  by  twelve,  and  the  jury  finally 
reached  a  verdict  materially  different  from  the  miotient;  the 
verdict  was  not  a  "quotient  verdict."    Schaake  v.  KaUway  Co.,  470 
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PLEADING  AND  PRACTICE— Continued: 

30.  Continuance — InsuflScient  Grounds  Shown.  The  defendants  ap- 
plied for  a  continuance  on  the  g:round  that  one  of  their  at- 
torneys was  a  member  of  the  legislature  and  could  not  be 
present  at  the  trial  because  the  legislature  was  in  session. 
The  application  was  properly  denied.    Berry  v.  Dewey 698 

31.  An  application  for  continuance  by  a  party  on   the 

ground  that  he  desired  to  attend  the  trial  as  a  witness,  and 
was  prevented  by  sickness  in  his  family,  unsupported  by  any 
sworn  testimony,  was  properly  denied.    Id 693 

32.  Continuance  Refused — No  Abuse  of  Discretion.  There  was 
no  abuse  of  discretion  in  the  refusal  to  grant  a  continuance  on 
account  of  absent  witnesses,  because  no  diligence  was  shown. 
Berry  v,  Dewey 392 

33.  Contract — Ambiguity — Explanation  Admissible.  The  terms 
of  a  contract  being  open  to  more  than  one  interpretation,  testi- 
mony of  the  circumstances  surrounding  the  execution  of  the 
contract  may  be  admitted  to  aid  in  its  interpretation  and  in 
ascertaining  the  intended  meaning.  Contracting  Co,  v.  Rail- 
way Co 799 

34.  Contract  —  Building  Tunnel  —  Amendment  to  Petition  —  No 
New  Action.  Th^  several  breaches  of  the  entire  contract 
upon  which  the  action  was  brought  constitute  only  a  single 
cause  of  action,  and  an  amendment  to  the  petition  setting  up 
an  additional  item  is  not  barred  by  the  statute  of  limitations. 

Id   799 

36.  Criminal  Law — Failure  of  Wife  to  Testify — Reference  thereto 
by  County  Attorney.  In  a  criminal  action,  it  is  error  for  the 
county  attorney  to  refer  to  the  fact  that  the  defendant's  wife 
did  not  testify;  but,  before  a  ^'udgment  will  be  reversed  it 
must  appear  that  some  substantial  right  of  the  defendant  was 
affected  by  the  error.    The  State  v,  Peterson 900 

36.  Deed — Breach  of  Warranty — Mutual  Mistake — Instructions. 
In  an  action  for  breach  of  warranty  against  incumbrances  it 
is  not  prejudicial  error  for  the  court  to  fail  to  instruct  the 
jury  that  the  execution  of  the  deed  and  the  existence  of  the 
incumbrances  are  admitted,  where  it  conclusively  appears 
that  neither  of  these  facts  was  questioned  during  the  trial. 
Zuspann  v.  Roy 188 

37.  Demurrer  to  Evidence  Sustained — ^Time  for  AppeaL  To  re- 
view a  ruling  of  the  court  sustaining  a  demurrer  to  plaintiff's 
evidence  and  giving  judgment  for  the  defendant,  it  is  neces- 
sary that  the  appeal  be  taken  within  six  months  after  the  rul- 
ing is  made,  and  the  filing  of  a  motion  for  a  new  trial  does 
not  operate  to  extend  the  time  for  such  appeal.  Sheahan  v, 
Kansas  City  i 252 

38.  Descents  and  Distributions  —  Action  by  Widow — Insufficient 
Allegations.  The  petition  considered,  and  held  to  contain  no 
allegation  of  a  contract  whereby,  in  consideration  of  the  sur- 
render of  the  wife's  marital  interest  in  land  sold  by  her  hus- 
band, he  agreed  to  invest  her  with  a  substantial  marital  in- 
terest in  other  land.    Osbom  v,  Oshom 890 

39.  The  petition  considered,  and  held  not  to  charge  the 

husband  with  perpetrating  a  fraud  on  his  wife  with  respect 
to  the  surrender  of  her  marital  interest  in  land  belonging  to 
him  which  he  sold.     Id 890 

40.  Employment — Joint  Defendants — No  Separate  Issues  Raised — 
Joint  Judgment.     If  one  defendant  sued  jointly  with  others 
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has  a  different  defense  from  the  others  he  should,  in  the  form 
of  request  for  special  findings  or  for  special  instructions  or 
otherwise,  challenge  the  attention  of  the  trial  court  to  his 
separate  defense.    Dryadale  v.  Wetz 422 

41.  Evidence — Affidavits  Intended  for  Use  on  Trial — Notice  to 
Adverse  Party.  Under  section  350  of  the  civil  code  service 
of  copies  of  affidavits  intended  to  be  used  upon  the  trial  is 
sufficiently  made  when  delivered  to  the  adverse  litigant  per- 
sonally at  his  principal  place  of  business,  even  though  that 
may  be  outside  the  state.    Business  Blocks  Co,  v.  Gregory 38 

42.  Exchange  of  Property — Fraud — Pleadings — Rulings  <m  Mo- 
tions Not  Prejudicial.  The  overruling  of  a  motion  to  require 
different  causes  of  action  to  be  separately  stated  and  num- 
bered, being  a  matter  of  discretion,  is  ordinarily  not  subject 

to  review.    MuUwrky  v,  Manker 92 

43.  —  Where  a  demurrer  to  a  petition  on  the  groimd  of  mis- 
joinder is  based  upon  the  claim  that  one  of  9ie  defendants 
is  not  affected  by  one  of  the  causes  of  action,  the  sustaining 
of  a  demurrer  to  the  evidence  as  to  that  defendant  prevents 
the  overruling  of  the  demurrer  on  the  ground  of  misjoinder 

of  parties  from  being  material  on  appeaU  Id 92 

44.  The  overruling  of  a  motion  to  strike  matter  from  a 

petition  held  not  to  have  been  prejudicial.    Id 92 

45.  False  Arrest — Damages  —  Petition  —  Necessary  Allegations. 
Where  the  petition  alleges  that  by  reason  of  the  false  arrest 
the  plaintiff's  business  greatly  declined  and  was  damaged  in 
the  sum  of  $1,000,  it  is  not  reversible  error  to  require  the 
plaintiff  to  set  out  in  his  petition  si>ecifically  and  m  detail 
how  he  was  thus  damaged.     Smith  v.  Hem 378 

46.  False  Arrest — Receiving  Stolen  Goods — Evidence  of  Similar 
^  Offenses.     In  an  action  to  recover  damages  for  false  arrest 

under  a  charge  that  the  plaintiff  had  knowingly  received 
feloniously  stolen  goods,  evidence  is  admissible  to  prove  that 
the  plaintiff  had  on  other  occasions  knowingly  received  stolen 
goods.    Id,   378 

47.  Foreclosure  —  Sale  —  Confirmation  —  Motion  to  Set  Aside  — 
Laches.  Where  the  original  judgment  of  foreclosure  was 
erroneous  but  not  void,  and  three  years  after  the  sale  and  con- 
firmation defendants  filed  a  motion  to  set  aside  the  confirma- 
tion, and  that  they  be  allowed  to  redeem,  the  application  was 
made  too  late  to  entitle  them  to  relief.    Marsh  v.  Votaw 747 

48.  Gift — ^Transaction  with  Deceased — Deposition  of  Incompetent 
Witness — ^Waiver.  Where  plaintiffs  take  the  deposition  of 
defendant,  who  is  incompetent  to  testify  to  transactions  with  a 
person  since  deceased,  the  taking  of  defendant's  deposition  by 
plaintiffs  is  a  waiver  of  objections  to  his  testimony  and  the 
deposition  may  be  read  in  evidence  on  behalf  of  the  defendant. 
Golder  v.  Golder  486 

49.  Implied  Contract — Use  of  Patented  Invention — Jurisdiction  of 
State  Courts.  An  action  by  the  ovimer  of  a  patent  to  recover 
on  an  implied  contract  for  use  of  a  patented  invention,  with 
patentee's  knowledge  and  consent,  is  not  an  action  for  the 
infringement  of  a  patent,  and  the  state  courts  have  jurisdic- 
tion, notvnthstanding  the  answer  pleads  the  invalidi^  of  the 
patent.    Ridgway  v,  Wetterhold 217 

50.  Insurance  —  Loss  —  Inconsistent  Findings  —  New  Trial.  The 
court  granted  a  new  trial  of  the  cause  because  the  verdict  re- 
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turned  by  the  jury  was  not  supported  by  the  evidence  and  be- 
cause the  special  findinfirs  were  inconsistent.  Held,  not  error. 
fersina  v.  Insurance  Co 87 

51.  Malicioas  Prosecution — Conviction  in  Police  Court — ^Probable 
Cause  Shown.  The  third  count  in  the  petition  is  held  to  state 
no  cause  of  action  because  the  conviction  in  the  police  court  is 
conclusive  of  probable  cause.    Smith  v.  Parman 787 

52.  Malicious  Prosecution — Statute  of  Limitations.  In  an  action 
for  malicious  prosecution  the  causes  of  action  set  forth  in  the 
first  and  second  counts  of  the  petition  held  barred  by  the  stat- 
ute of  limitations.    Id 787 

58.  Mandamus — Approval  of  Appeal  Bond — ^Writ  Denied.  The 
supreme  court  cannot  require  a  probate  judge  to  approve  an 
appeal  bond  which  does  not  satisfy  the  probate  judge  as  to 
its  sufficiency,  when  the  judge's  good  faith  is  not  challenged. 
Ltnderholm  v.  Walker 684 

54.  Mining  Coal  —  Unambiguous  Contract  —  Interpretation  for 
Court.  Where  a  contract  is  not  ambigruous,  and  there  is  no 
charge  of  fraud,  accident,  or  mistake,  the  intention  of  the  par- 
ties must  be  ascertained  from  the  contract,  and  its  construc- 
tion is  a  matter  of  law  for  the  court.    Walsh  v.  Fuel  Co 29 

55.  Motion  for  Judgment — Pleadings — Notice.  There  is  no  statu- 
tory provision  for  making  up  issues  for  the  trial  of  motions, 
and  the  filing  of  an  answer  to  a  motion  for  judgment  does  not 
required  three  days'  notice  of  the  time  of  the  hearing  of  such 
motion.     Berry  v,  Dewey 392 

56.  Moving  Pictures — Censorship — Petition  to  Court  for  Review 
— Defective  Allegations.  In  the  absence  of  allegations  or 
proof  that  the  moving-picture  board  acted  arbitrarily  or  dis- 
honestly it  must  be  presumed  that  it  acted  in  good  faith  and 
its  determination  was  an  honest  exercise  of  its  best  judgement. 
Photo  Play  Corporation  v.  Board  of  Review 356 

57.  Negligence — Findings  Contrary  to  Evidence — New  Trial.  A 
verdict  of  the  jury  must  be  set  aside  where  special  findings 
material  to  its  support  are  determined  by  the  court  to  be  con- 
trary to  the  evidence.    Brice-Nash  v.  Street  Railway  Co 36 

58.  Negligence — Personal  Injuries — Proper  Special  Questions.  In 
an  action  to  recover  for  injuries  negligently  inflicted  it  is 
proper  to  request  the  jury  to  find  what  the  defendant's  acts 

of  negligence  were.    Eastman  v.  Railway  Co 400 

59.  A  submitted  question  is  examined  and  not  found  to 

contain  any  pitfall  or  trap  for  the  unwary  juror.    Id 400 

60.  Negligence — Weight  of  Certain  Evidence — Improper  Instruc- 
tions. A  certain  instruction  relative  to  comparative  weight 
of  the  evidence  of  one  who  testified  he  saw  an  engine,  and  that 
of  witnesses  who  testified  that  they  did  not  see  such  engrine, 
should  not  have  been  given.    Smith  v.  Railway  Co 150 

61.  New  Trial — Cumulative  Evidence — Judicial  Discretion.  The 
production  of  cumulative  evidence  in  support  of  a  motion  for 
a  new  trial  is  addressed  to  the  sound  discretion  of  the  trial 
court  and  does  not  require  the  granting  of  a  new  trial  as  a 
strict  matter  of  right.    Biemacki  v,  Ratzlaff 573 

62.  New  Trial — Rejected  Evidence — Production  on  Motion.  The 
provision  of  the  civil  code  that  in  order  to  preserve  for  review 
a  ruling  excluding  evidence,  the  evidence  must  be  produced 
at  the  hearing  of  the  motion  for  a  new  trial,  applies  in 
criminal  as  well  as  in  civil  cases.    The  State  v,  Wellman 503 
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63.  Newly  Discovered  Evidence — Cumulative.  A  party  is  not 
entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence where  the  new  evidence  is  of  the  same  kind  and  goes  to 
the  same  point  as  that  offered  on  the  trial.  Sheakan  v. 
Kansas  City   252^ 

64.  Note — Bill  of  Particulars — Stated  No  Cause  of  Action — ^Erro- 
neous Judgment.  A  bill  of  particulars  setting  out  certain 
notes  with  proper  alleg^ations  to  show  liability,  except  an  aver- 
ment of  notice  of  dishonor  or  waiver  thereof,  states  no  cause 

of  action  against  the  indorser.    Investment  Co.  v.  Gamble . . .   791 

65.  It  was  error  to  render  judgment  for  the  plaintiff  on 

such  bill  of  particulars.     Id 791 

66.  Note  —  No  Indorsement  of  Copy  in  Petition  —  Amendment. 
Where  the  copy  of  a  note'  attached  to  a  petition  failed  to  show 
a  written  indorsement  and  the  case  was  tried  by  the  parties 
as  if  plaintiff  was  a  holder  in  due  course  plaintiff  should  have 
been  allowed  to  amend  his  petition  to  conform  to  the  proof. 
Stevens  v,   Vermillion 40S^ 

67.  Note — Oral   Agreement   Varying   Indorsement — No   Defense. 
'  A  claim  by  the  indorser  of  notes  that  it  was  orally  agreed  that 

on  certain  conditions  she  would  not  be  called  on  to  pay  the 
notes  is  a  variance  from  the  written  instrument  and  con- 
stitutes no  defense.    Investment  Co.  v.  Gamble 791 

68.  Pleadings — Demurrer.  Parts  of  an  answer  to  a  petition  in 
an  action  in  replevin  examined,  and  no  prejudice  disclosed  in 
overruling  a  demurrer  thereto.    Implement  Co.  v,  Willhite ...     56 

69.  Pleadings — Stipulation — Erroneous  Judgment.  Where  parties 
at  the  commencement  of  the  trial  filed  a  stipulation  that 
certain  facts  were  admitted  and  reserved  the  right  to  intro- 
duce further  evidence,  it  was  error  to  sutain  a  motion  for 
judgment  on  the  pleadings  and  stipulation.  Cobum  v. 
Simpson    234 

70.  In  addition  to  claims  of  title  by  a  written  conveyance 

the  answer  also  presented  the  issue  of  the  passing  of  title  by 
an  oral  gift,  followed  by  possession  and  lasting  and  valuable 
improvements.     Id 234 

71.  Personal  Injuries  —  Findings  —  Contributory  Negligence.  In 
an  action  ag^ainst  a  city  for  injuries  sustained  by  a  pedestrian 
striking  her  foot  against  the  end  of  a  plank  the  findings  of 
the  jury  did  not  as  a  matter  of  law  convict  the  plaintiff  of 

'    contributory  negligence.     Weaver  v.  City  of  Cherryvale 475- 

72.  Personal  Injuries — Findings — Evidence.  The  question  of  the 
sufficiency  of  the  evidence,  while  not  presented  by  a  motion 
for  a  new  trial,  held  to  be  involved  in  the  decision  on  the  effect 

of  the  findings.    Id 475 

73.  Personal  Injuries — Findings — ^Verdict — New  Trial  at  Subse- 
quent Term.  Where  at  a  subsequent  term  the  court  granted 
a  new  trial  because  of  certain  findings,  no  motion  therefor 
having  been  filed  by  either  party,  such  ruling  is  reversible  on 
appeal.     Id 475 

74.  Reopening  Account  and  SetUement — Evidence  —  Instructions. 
The  withdrawal  of  evidence  with  reference  to  one  item  of  an 
account  held  not  to  have  been  erroneous.    McCue  v.  Hope 147 

75.  The  evidence  held  to  have  warranted  the  submission  to 

the  jury  of  the  controversy  regarding  several  items  of  an 
account.      Id 147 
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76.  Langruage  in  an  instruction  defining  the  character  of 

the  action  held  to  have  been  in  accordance  with  the  decision  of 
this  court  on  a  former  appeal.    Id 147 

77.  Reopening  Account  and  Settlement — Pleadings.  The  enlarge- 
ment of  the  issues  beyond  those  specifically  presented  by  the 
pleadings  held  not  to  have  been  prejudicial.    Id 147 

78.  Report  of  Referee — ''Decision  of  Court"— Judgment.  The  re- 
port of  a  referee  determining  the  whole  issue  by  findings  of 
fact  and  conclusions  of  law  separately  stated  stands  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon. 
Milling  Co.  v,  Schreiber, 172 

79.  Report  of  Referee — ''Decision  of  Court" — Judgment — Statute. 
The  word  "decision"  in  section  306  of  the  civil  code,  providing 
that  the  motion  for  a  new  trial  must  be  filed  witjiin  three 
days  "after  the  verdict  or  decision  is  rendered/'  includes  the 
decision  constituted  by  the  report  of  a  referee  on  the  whole 
issue.     Id 172 

80.  Robbery  —  Cross-examination  —  Improper  Impeaching  Ques- 
tions. In  cross-examination  of  a  witness  for  the  purpose  of 
impeachment  it  was  not  error  to  exclude  previous  explana- 
tion of  prior  contradictory  statements  when  that  explanation 
is  not  contradictory  to  or  inconsistent  with  his  evidence  on  the 
trial.     The  State  v.  King 156 

81.  Robbery — Statements  of  Defendant  on  Previous  Trial — Com- 
petent. The  testimony  of  defendant  in  a  criminal  action 
given  on  a  former  trial  may  be  introduced  in  evidence  against 
him.    Id 165 

82.  Robbery — ^Trial — Photograph  Competent  Evidence.  A  photo- 
graph of  one  charged  with  the  conunission  of  a  crime  may  be 
introduced  in  evidence  for  the  purpose  of  corroborating  a 
witness  who  identifies  the  one  charged.    Id 166 

83.  Robbery — Use  of  Automobile — Competent  Opinion  Evidence. 
Where  two  robbers  sat  in  their  automobile  in  front  of  a 
store  while  their  two  companions  robbed  the  store,  the  evi- 
dence of  one  who  afterwards  sat  in  his  automobile  at  the 
same  place  is  competent  to  show  that  the  place  where  the 
crime  was  committed  could  be  seen  from  the  automobile.    Id,,  155 

84.  Sale — Breach  of  Warrantv — Burden  of  Proof.  In  an  action  for 
breach  of  warranty  in  thS  sale  of  a  jack,  where  the  facts 
touching  the  alleged  failure  of  warranty  were  peculiarly 
within  the  knowledge  of  the  vendee,  it  was  proper  to  impose 
upon  the  vendee  the  burden  of  showing  that  the  jack  did  not 
measure  up  to  the  warranty.    Ehgan  v.  Murray 198 

85.  Sale  of  Jack — Breach  of  Warranty — Petition — Prayer  for  Re- 
lief. Ordinarily  a  petition  which  narrates  several  distinct 
breaches  of  a  valid  contract  states  a  cause  of  action  with  suffi- 
cient precision  against  the  party  who  breached  the  contract, 
although  the  prayer  may  be  for  alternative  relief,  and  a  cause 

of  action  so  pleaded  is  good  against  a  demurrer.    Id 193 

86.  The  prayer  of  a  petition  is  no  part  of  the  statement  of 

facts,  and  if  the  cause  of  action  is  stated  and  proved  the  court 
will  adjudge  and  decree  the  proper  legal  redress,  which  may 
or  may  not  conform  in  whole  or  in  part  with  the  relief  prayed 
for.    Id 193 

87.  School  Warrants  —  Action  —  Pleadings  —  No  New  Cause  of 
Action  in  Reply.    Where  the  answer  pleaded  that  school  war- 
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rants  sued  upon  were  unlawfully  issued,  a  reply  which  alleges 
that  the  district  received  the  consideration  for  which  the  war- 
rants were  issued,  and  had  ratified  the  warrants,  stated  no 
new  cause  of  action.    Bank  v.  School  District 98 

88.  Settlement — Stipulation — ^Time  of  Payment — ^Interest.  Where 
under  a  written  stipulation  the  amount  for  which  judgment 
should  be  rendered  was  stated,  and  the  time  of  payment  was 
postponed  to  a  future  period,  such  payment  should  draw  inter- 
est from  the  time  such  payments  were  to  be  made.  Berry  v. 
Dewey    892 

89.  Substitution  of  Gasoline  for  Coal  Oil— Fire  in  Cook  StoYe— 
Evidence.  Whether  or  not  the  plaintiff  was  negligent  in  using 
what  he  supposed  to  be  coal  oil  in  starting  a  fire  in  his  cook 
stove  was  a  question  of  fact  properly  submitted  to  the  jury. 
Harlow  v,  Propes 424 

90.  The  substitution  of  gasoline  for  coal  oil  held  to  have 

been  the  proximate  cause  of  the  injury  complained  of.     Id,,  424 

91.  Term  of  Court — Adjournment  by  Sheriff.  A  sheriff  may  in 
pursuance  of  an  order  of  the  court  adjourn  the  term  of  the 
district  court  sine  die  without  the  personal  presence  of  the 
judge  in  the  court  room  at  the  time  the  adjournment  is  an- 
nounced.   Mtdeahy  v.  City  of  Moline 531 

92.  Transcript  from  Justice  of  Peace — Filed  in  Another  County — 
Sheriff*s  Sale— Open  to  Attack.  An  attempt  to  redeem  real 
property  from  a  sheriflf's  sale  made  under  an  execution  that 
is  void  does  not  ratify  the  proceedings  nor  cure  the  defect 

in  the  jurisdiction.    Duncan  v.  Investment  Co 726 

98.  Transcript  from  Justice  of  Peace — Filed  with  District  Clerk 
of  Another  County — Void  Execution.  Where  a  transcript  of 
a  judgment  of  a  justice  of  the  peace  is  filed  with  the  district 
clerk  and  a  copy  of  such  transcript  is  filed  with  the  district 
clerk  of  another  county,  the  district  court  of  the  latter  county 
has  no  jurisdiction  to  issue -an  execution  thereon,  or  to  con- 
firm a  sheriff's  sale  made  thereunder.    Id 725 

94.  Trial-^Agent's  Commissions — Impeachment  of  Witness — Re- 
quested Instructions.  Where  a  witness  has  been  called  by  all 
the  parties  to  the  action,  cross-examination  which  tends  to 
impeach  the  witness  is  within  the  sound  judicial  discretion 

of  the  trial  court.    Avery  v.  Howell 627 

95.  Trial — Counsel  Reading  from  Magazine  to  Jury.  The  reading 
of  an  article  from  a  magazine  in  the  course  of  argrument  of 
counsel  which  was  illustrative  in  character  and  condemning 
methods  employed  by  a  det^tive  agent  to  extort  a  confession 
from  a  suspect  was  not  prejudicial  error.  Mansfield  v.  De- 
tective Agency 887 

96.  Trial  —  Motion  for  Continuance  —  Judicial  Discretion.  No 
abuse  of  discretion  is  shown  in  refusing  the  application  of  a 
corporation  defendant  for  a  continuance  in  order  to  procure 
the  attendance  of  its  president,  who  had  absented  himself 
with  knowledge  that  the  case  had  been  set  for  trial.    Gamer 

V.  Grocery  Co 6 

97.  Trial — Witness  Admonished  before  Jury— No  Error.  While 
testifying  as  a  witness  one  of  the  defendants  made  a  vol- 
untary statement  outside  of  the  case  which  called  for  a  re- 
buke by  the  court.  Held,  that  the  incident  was  not  likely  to 
have  prejudiced  defendants,  but  if  it  did  they  cannot  com- 
plain.   Drysdale  V,  Wetz 880 
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98.  Uninsalated  Wires — Duty  of  Electric  Company — Instruction. 
An  instruction  which  taken  alone  might  seem  to  indicate  that 
as  a  matter  of  law  the  company  was  bound  to  anticipate  an 
accident  held  not  to  have  been  prejudicial  because  of  other  ex- 
plicit instructions  concerning  the  matter.    Storm  v.  Light  Co,,    40 

99.  Uninsulated  Wires — Injuries — ^Tria! — Findings  Construed.  A 
finding  to  the  effect  that  a  loose  wire  had  been  in  contact 
with  the  wires  of  an  electric  light  company  so  long  that  it 
ought  to  have  discovered  it  before  the  occurrence  of  an  acci- 
dent was  held  not  supported  by  the  evidence.    Id 40 

100.  A  finding  that  the  company's  wires  would  not  have 

injured  any  one  using  the  streets  in  a  way  reasonably  to  have 
been  foreseen,  held  not  to  mean  that  the  throwing  of  a  loose 
wire  across  them  could  not  have  been  anticipated  by  the  ex- 
ercise of  ordinary  caution.     Id 40 

101.  Written  Contract  —  Contemporaneous  Oral  Agreement — Oral 
Agreement  Void.  Where  plaintiff  sought  to  recover  on  a 
written  contract  for  the  payment  of  money,  and  also  on  a 
verbal  contract  relating  to  the  same  contract  n^ade  at  the 
same  time,  the  contemporaneous  oral  agreement  was  prop- 
erly disregarded.     Lesem  v.  Harris 222 

102.  Written  Instrument — ^Testamentary  in  Character — Pleadings 
— Title — Gifts.  In  addition  to  claims  of  title  by  a  written 
conveyance  the  answer  also  presented  th^  issue  of  the  pass- 
ing of  title  by  an  oral  gift,  followed  by  possession  and  last- 
ing and  valuable  improvements.    Cobum  v.  Simpson 234 

PRACTICE,  DISTRICT  COURT— See  Pleading  and  Practice. 

PRACTICE,  JUSTICE  OF  THE  PEACE. 

1.  Criminal  Prosecutions  —  Control  of  County  Attorney  —  May 
Dismiss  Action.  While  the  county  attorney  is  not  required  to 
take  part  in  a  preliminary  examination  in  a  felony  case, 
unless  requested  to  do  so  by  the  magistrate,  if  he  does  appear 
he  is  entitled  to  have  full  charge  of  the  prosecution.    Foley 

V.   Ham   66 

2.  Where  a  justice  of  the  peace  sitting  as  an  examining 

magistrate  refuses  to  dismiss  a  criminal  prosecution  on  the 
motion  of  the  county  attorney,  the  district  court  by  an  order 
in  the  nature  of  a  writ  of  prohibition  may  comi>el  such  ac- 
tion.    Id.    66 

3.  Criminal  Prosecution — Refusal  of  Justice  to  Dismiss  Action 
— ^Writ  of  Prohibition.  Where  a  county  attorney  asks  the 
dismissal  of  a  criminal  case  pending  before  a  justice  of  the 
peace,  and  his  request  is  denied,  no  further  challenge  of  the 
right  of  the  justice  to  proceed  therein  is  necessary  to  give 

a  basis  for  asking  relief  by  prohibition.    Id 66 

4.  Criminal  Prosecutions  —  Unwarranted  Prosecutions — Injunc- 
tion. Injunction  against  the  maintenance  of  vexatious  and 
unwarranted  criminal  prosecutions  may  be  allowed  against 
individuals   even  where  no  property   rights  are  threatened. 

Id 66 

5.  Note — Bill  of  Particulars — Stated  No  Cause  of  Action — ^Erro- 
neous Judgment.  A  bill  of  particulars  setting  out  certain 
notes  with  proper  allegations  to  show  liability,  except  an  aver- 
ment'of  notice  of  dishonor  or  waiver  thereof,  states  no  cause 

of  action  against  the  indorser.    Investment  Co.  v.  Gamble ....  791 

6.  It  was  error  to  render  judgment  for  the  plaintiff  on 

such  bill  of  particulars.    Id 791 
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1.  Administrator — Order  of  Probate  Court — Appeal  by  Admin- 
istrator— Appeal  Bond  Required.  An  administrator  who  ap- 
peals to  the  district  court  from  an  order  of  the  probate  court 
which  charges  him  with  interest  on  certain  funds,  deducts  the 
interest  charges  from  an  allowance  of  compensation  pre- 
viously made,  and  directs  distribution  of  the  estate,  is  re- 
quired to  grive  an  appeal  bond.    Elliott  v.  Baird 317 

2.  Claim  against  Estate — Proof — Demand  Increased  by  Amend- 
ment. Where  parties  are  required  to  itemize  their  claim 
against  an  estate,  no  prejudice  resulted  by  including  in  their 
amended  demand  a  list  of  items  in  excess  of  the  amount  of 
their  original  demand.    Dubbs  v,  Haworth 603 

3.  Claim  against  Estate — Statute  of  Limitations.  Where  two 
persons  jointly  perform  services  for  another,  which  services 
were  to  be  paid  for  by  the  recipient  thereof  "after  she  was 
through  with  her  property/'  a  demand  against  the  latter's 
estate  after  her  death,  if  timely  made,  is  not  affected  by  the 
statute  of  limitations.    Id 603 

4.  Contract  of  Employment — Consistent  Findings.  In  an  action 
against  an  estate  for  services  performed  for  decedent  there 
was  no  inconsistency  in  the  findings  relative  to  the  time  when 
payment  was  to  be  made  for  such  services.    Id 603 

5.  Contract  of  Employment — Proof  of  Claim  against  Estate — 
Verification.  Where  pursuant  to  a  single  contract  two  per- 
sons jointly  perform  services  for  another  since  deceased,  the 
affidavit  of  one  of  the  joint  performers  is  a  sufficient  verifica- 
tion of  the  proof  of  claim  against  the  estate  of  the  employer. 

Id 603 

6.  Where  the  administrator's  objection  to  such  affidavit  was  too 
obscure  to  apprise  the  court  of  the  specific  nature  of  any 
defect  therein,  the  defect,  if  any,  will  be  deemed  waived.    Id, .  603 

7.  Indebtedness  of  Heir  to  Ancestor — Equitable  Distribution  of 
Estate — Limitation  of  Actions.  An  indebtedness  owing  by  an 
heir  to  his  ancestor  constitutes  an  equitable  lien  in  favor  of 
the  estate  upon  such  heirs  distributive  share  of  the  real  prop- 
erty belonging  to  the  estate  superior  to  the  lien  of  any  judg- 
ment against  such  heir  existing  at  the  time  of  the  death  of 

the  ancestor.    Wilson  v,  ChanneU 793 

8.  In  determining  the  equities  between  an  heir  who  is 

indebted  to  an  ancestor  and  the  ancestor's  estate  the  statute  of 
limitations  has  no  application.    Id 793 

9.  Insane  Persons — Guardian  May  be  Appointed  Without  Notice. 
A  probate  court  may  without  notice  appoint  a  successor  to  a 
guardian  for  a  lunatic  who  has  been  duly  adjudged  to  be  a 
person  of  unsound  mind,  confined  in  a  state  hospital,  and  dis- 
charged therefrom  as  improved.  Ekblad  v,  Linderholm 3 

PRELIMINARY  EXAMINATION— See  Criminal  Law,  13. 

PRESUMPTION — See  Fraud,  21;  Illegitimate  Children,  1,  2. 

PRINCIPAL  AND  AGENT— See  Agency. 

PROCEEDINGS  IN  AID  OF  EXECUTION: 

1.  Proceedings  in  Aid  of  Execution — ^Will — ''Spendthrift  Trust.** 
To  create  a  spendthrift  trust  a  will  need  not  expressly  de- 
clare that  the  interest  of  the  cestui  que  trust  shall  be  beyond 
the  reach  of  his  creditors.  It  is  sufficient  if  the  intention  can 
be  clearly  ascertained  from  the  whole  will.  Everitt  v.  Has- 
kins 646 
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PROCEEDINGS  IN  AID  OF  EXECUTION— Continued: 

2.  In  the  present  case  the  will  created  a  spendthrift  trust 

and  the  trust  nroperty  cannot  be  reached  by  creditors  of  the 
cestui  que  trust    Id 546 

PROCESS: 

1.  Action  to  Compel  Reconveyance — Fraud — Action  Transitory. 

An  action  to  compel  the  defendant  to  reconvey  land  claimed 
by  him  under  a  deed  alleged  to  have  been  procured  through 
his  fraud,  is  transitory  and  not  local,  and  may  be  brought  in 
any  county  where  personal  service  can  be  had  upon  him. 
Zane  v.   Vawter 887 

2.  Railway  Company — ^In  Hands  of  Receiver — Service  of  Process. 
Where  a  railway  company  is  in  the  hands  of  a  receiver  who 
has  taken  possession  and  control  of  all  assets  and  property  of 
the  corporation,  service  of  summons  in  an  action  against  the 
railway  corporation  on  a  station  agent  in  the  employ  of  the 
receiver  is  not  good  service  on  the  corporation.  Chilleti  v. 
Railway  Co 297 

PROHIBITION: 

1.  Refusal  to  Dismiss  Prosecution — Request  of  County  Attorney. 

Where  a  justice  of  the  peace  as  examining  magistrate  re- 
fuses to  dismiss  a  criminal  prosecution  on  motion  of  the 
county  attorney,  the  district  court  by  an  order  in  the  nature 
of  a  writ  of  prohibition  may  compel  such  dismissal.  Foley 
V.    Ham 66 

2.  Where  a  county  attorney's  request  for  dismissal  of  a 

criminal  case  pending  before  a  justice  of  the  peace  is  denied, 
no  further  challenge  of  the  justice's  right  to  proceed  therein  is 
necessary  as  a  basis  for  relief  by  prohibition.    Id 66 

PROOF  OF  CLAIM — See  Executors  and  Administrators,  4,  5. 

PROXIMATE  CAUSE— See  Negligence,  7,  30,  36,  37,  47. 

PUBLIC  LANDS: 

1.  Public  Lands — Congressional  Grant — Railroad  Right  of  Way — 
Vested  Title.  Under  the  acts  of  congress  of  1862  and  1864 
the  Union  Pacific  Railroad  Company  became  the  owner  in  fee 
of  a  right  of  way  200  feet  on  either  side  from  the  center  of 
the  track,  which  right  is  superior  to  claims  subsequently 
initiated  and  is  not  defeated  by  adverse  possession.  Rail- 
road Co,  V.  Davenport 613 

PUBLIC  UTILITIES — See  Public  Utilities  Commission. 
PUBLIC  UTILITIES  COMMISSION: 

1.  Dismantling  Telephone  Line — Another  Efficient  Line  Estab- 
lished. The  dismantling  of  a  direct  telephone  line  between 
two  places  does  not  constitute  an  objectionable  change  in 
service,  where  another  equally  efficient  line,  though  not  a 
direct  one,  between  the  two  points  is  established.     The  State, 

ex  reLf  v.  Telephone  Co 318 

2.  Gas — Street  Lighting — ^Power  to  Regulate.  Power  to  regu- 
late lighting  equipment  for  city  streets  where  service  to  be 
performed  is  principally  within  the  city  is  by  the  public  utilities 
act  reserved  to  the  city  and  is  not  vested  in  the  public  utilities 
commission.     Street  Lighting  Co,  v.  City  of  Wichita 4 

3.  Gratuitous  Service — Discriminatory  Practice.  The  gratuitous 
allowance  by  one  telephone  company  of  the  use  by  another 
company  of  a  line  owned  by  it,  constitutes  a  discriminating 
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PUBLIC  UTILITIES  COMMISSION— Continued: 

practice  forbidden  by  the  statute,  and  therefore  is  not  one 
which  the  utilities  commission  can  require  to  be  continued. 
The  State,  ex  reL,  v.  Telephone  Co , 318 

4.  Interurban  Railway — Local  Service  in  City — Control  of  Utili- 
ties Commission.  Where  an  interurban  railway  operating 
through  numerous  cities  extended  its  line  into  a  city  for  local 
service,  the  power  to  reauire  local  cars  to  run  to  a  given 
point  at  specified  times  is  by  the  statute  vested  in  the  utilities 
commission,  and  cannot  be  controlled  by  city  ordinance.     In 

re  Wright S2ft 

5.  Natural  Gas  Companies — ^Jurisdiction  to  Change  Rates — Re- 
ceivers. The  state  courts  have  no  jurisdiction  through  re- 
ceivers to  regulate  rates  of  public  service  corporations,  and 
neither  the  courts  nor  receivers  of  such  corporations  may 
change  legal  rates  without  consent  of  the  public  utilities  com- 
mission.   The  State  v.  Gas  Co 712 

6.  When  the  legal  rates  charged  by  the  receiver  of  a 

public  service  corporation  have  been  legally  enjoined,  the  re- 
ceiver may  put  into  effect  rates  to  be  charged  until  the  com- 
mission establishes  a  new  rate.    Id..,. 712 

.  7.  Utilities  Commission — Telephone  Line  Discontinued — Resto- 
ration Ordered — Mandamus  Denied.  Where  a  telephone  line 
is  discontinued  without  consent  of  the  utilities  commission 
and  facts  are  shown  would  have  compelled  the  granting  of  such 
consent  had  it  been  asked,  obedience  of  an  order  of  the  util- 
ities commission  directing  a  restoration  will  not  be  com- 
pelled by  mandamus.  The  State,, ex.  rel.,  v.  Telephone  Co.,  318 
8.  Utilidea  Commission — Order  Enforceable  by  Mandamus.  This 
court  has  jurisdiction  to  enforce  by  mandamus  an  order  of 
the  utilities  commission,  notwithstanding  the  pendency  in  the 
district  court  of  an  action  to  enjoin  its  enforcement.     IcL,  318 

PUNITIVE  DAMAGES— See  Damages  24-27. 

Q. 
QUIETING  TITLE: 

1.  "Bond  to  Quiet  Title"— Demurrer  to  Evidence — Sustained.    In 

an  action  upon  a  bond  given  by  defendant  to  plaintiff  "to 
quiet  title"  to  certain  described  lands,  the  evidence  supported 
the  findings  that  the  conditions  of  the  bond  had  been  per- 
formed by  defendant.    Snodgrass  v.  Snodgrase 281 

2.  "Bond  to  Quiet  Title" — Evidence  of  Value  of  Certain  Land — 
Properly  Rejected.  In  an  action  on  a  bond  to  quiet  title 
where  tiie  testimony  showed  that  the  plaintiff  was  not  en- 
titled to  forty-six  acres  of  the  land  described  it  was  not  error 
to  reject  evidence  of  its  value  or  evidence  of  the  value  of  the 
land  deeded  in  consideration  of  the  bond  sued  on.    Id 281 

3.  "Bond  to  Quiet  Title" — Misdescription  of  Land — Reformation. 
Where  there  was  a  mistake  in  the  description  of  land  as  given 
in  a  "bond  to  quiet  title"  and  no  reformation  was  asked,  it 
was  not  prejudicial  error  for  the  trial  court  to  treat  the  bond 

as  reformed  to  correspond  with  the  facts  proven.    Id. 281 

4.  "Bond  to  Quiet  Title"— Tender  of  Quitclaim  Deed— Sufficient 
Performance.  In  an  action  upon  a  bond  given  "to  quiet  title" 
to  certain  described  lands,  a  tender  of  a  quitclaim  deed  which 
quieted  the  title  in  plaintiff  to  all  the  land  he  could  rightly 
claim  was  a  sufficient  performance  of  the  conditions  of  the 
bond.  Id 281 
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QUIETING  TITLE — Ck>NTiNUED: 

5.  Will  —  Perpetuities  —  Void   Provisions  —  Descent   of    Estate. 

Where  a  will  fails  because  it  offends  the  rule  against  per- 
petuities the  property  thus  ineffectually  disposed  of  vests  at 
once  in  the  heirs  at  law  of  the  deceased.    Lasrder  v.  Martin. .  561 

6.  Wills — Rule  against  Perpetuities.  The  rule  against  perpe- 
tuities is  that  no  future  interest  in  property  can  lawfully  be 
created  which  does  not  necessarily  vest  within  twenty-one 
years  after  some  life  or  lives  presently  in  being.    Id 551 

7.  Provisions  of  a  will  which  direct  that  no  disposition  of 

certain  property  shall  be  made  "within  twenty-one  years 
after  the  death  of  my  beloved  wife"  are  void  under  the  rule 
agrainst  perpetuities.     Id 561 

QUO  WARRANTO: 

1.  Boundary  of  City — City  Ordinance — Scope  of  Title.  That  por- 
tion of  a  city  ordinance  which  undertakes  to  exclude  territory 
from  the  corporate  limits  is  held  to  be  ineffective  because 
the  only  purpose  expressed  in  the  title  to  the  ordinance  is 
"extending  the  limits  of  the  city."  The  State,  ex  reLy  v. 
City  of  Hutchinson 325 

2.  Boundary  of  City — Petition  in  Quo  Warranto  Construed.  A 
petition  in  quo  warranto  against  a  city  charging  it  with  un- 
lawfully refusing  to  exercise  jurisdiction  of  a  tract  of  land 
within  the  corporate  limits  is  construed  to  allege  that  such 
tract  had  not  been  excluded  from  the  city.    Id 326 

3.  Drainage  District  Supervisors — Tenure  of  Office — Constitu- 
tional Law.  The  provision  in  chapter  168  of  the  Laws  of 
1911  fixing  the  tenure  of  office  of  the  supervisors  of  a  drain- 
age district  at  five  years  is  violative  of  section  2  of  article  16 
of  the  constitution  forbidding  the  legislature  to  create  any 
office  the  tenure  of  which  is  longer  than  four  years.  The 
State,  ex  reL,  v.  Drainage  District 676 

4.  Natural  Gas  Companies — Action  Dismissed — Appeal  too  Late. 
When  an  action  is  dismissed  as  to  certain  defendants,  all 
orders  which  were  made  prior  to  the  order  of  dismissal,  and 
of  which  complaint  is  made  by  those  defendants,  must  be 
appealed  from  within  six  months  after  the  order  or  dismissal 

is  mi^de.    The  State  v.  Gas  Co 712 

5.  Natural  Gas  Companies — Jurisdiction  to  Change  Rates — Re- 
ceivers. The  state  courts  have  no  jurisdiction  through  re- 
ceivers to  regulate  rates  of  public  service  corporations,  and 
neither  the  courts  nor  receivers  of  such  corporations  may 
change  legal  rates  without  consent  of  the  utilities  commis- 
sion.   Id,  712 

6.  -: When  the  legal  rates  charged  by  the  receiver  of  a  pub- 
lic service  corporation  have  been  legally  enjoined  the  receiver 
may  put  into  effect  rates  to  be  charged  until  the  commission 
establishes  a  new  rate.    Id 712 

7.  Quo  Warranto — Proper  Proceeding  to  Determine  City  Boun- 
daries. The  state  may  maintain  quo  warranto  against  a  city 
for  the  purpose  of  determining  its  true  boundary,  where  its 
fault  consists  in  confining  its  territorial  jurisdiction  within 
too  narrow  limits  as  well  as  where  it  undertakes  to  extend 
them  too  far.    The  State,  ex  reL,  v.  City  of  Hutchinson 326 
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R. 
RAILROADS: 

1.  Automobile  Crossing  Railroad — Obstnictioii  to  View — ^Daty  of 
Driver  —  Contributory  Negligence.  Where  an  automobile 
driver  is  about  to  cross  a  railroad  track  at  a  place  where  his 
view  is  obstructed,  it  is  his  duty,  before  driving  upon  the  track, 
to  stop,  look  and  listen,  or  otherwise  assure  himself  of  the 
fact  that  he  can  cross  in  safety.  Williams  v.  Electric  RaH- 
road  Co .' 268 

2. An  automobile  driver  who  attempted  to  cross  a  railway 

track  where  his  view  was  obstructed,  without  stopping  and  as- 
certaining whether  he  could  cross  in  safety,  was  guilty  of  con- 
tributory negligence  barring  recovery  for  damages  from  a  col- 
lision.   Id 268 

8.  Automobile  Crossing  Railroad — ^Trolley  Car  Violating  Speed 
Ordinance — Negligence.  A  breach  of  a  speed  ordinance  of  a 
city  by  an  interui'ban  trolley  car  is  negligence  per  se;  but  to 
subject  the  owner  of  the  trolley  car  to  liability  for  tiie  viola- 
tion of  the  city  ordinance  in  a  damage  suit  by  a  private  liti- 
gant it  must  appear  that  the  disobedience  of  the  ordinance 
caused  or  aggravated  the  damages.    Id 268 

4.  Automobile — Negligence  of  Driver — No  Imputed  Negligence 
to  Minor  Son.  The  negligence  of  a  father  in  driving  an  auto- 
mobile across  a  railroad  track  without  stopping,  looking  or 
listening,  cannot  be  imputed  to  his  ten-year-old  son  who  is 
riding  with  him.    Burzio  v.  Railway  Co 287 

5.  Building  Tunnel  —  Engineer's  Estimate  —  Payment — ^Aecord 
and  Satisfaction.  Under  a  contract  for  building  a  tunnel 
where  the  railroad  engineer  made  his  final  estimates  of  work 
done,  the  acceptance  by  the  contractor  of  a  payment  on  such 
estimates  did  not  bind  him  to  an  accord  and  satisfaction  of 

his  entire  claim.    Contracting  Co,  v.  Railway  Co 799 

6.  Car  Repairer — Not  Engaged  in  Interstate  Commerce.  A  car 
repairer  was  not  enga^d  in  interstate  commerce  while  work- 
ing on  a  car  which  was  being  repaired  in  railroad  shops  and 
not  in  use  in  any  kind  of  transportation.  Defenbaugh  v.  RaH- 
road  Co 569 

7.  Condemnation  Proceedings  —  Damages  —  Findings  Not  Con- 
flicting. In  condemnation  proceedings  a  special  finding  that 
there  was  no  evidence  of  the  depreciation  of  each  part  of  a 
farm  lying  on  either  side  of  the  right  of  way  does  not  conflict 
with  another  finding  of  the  damages  to  the  land  as  a  whole. 
CaikinB  V,  Railroad  Co 835 

8.  Condemnation  Proceedings — Interest  on  Damages  Sustained. 
A  proceeding  to  condemn  private  property  for  public  use  does 
not  involve  a  tort,  and  an  owner  whose  land  is  so  appr<^>riated 
is  entitled  to  interest  on  the  damages  sustained  by  him  from 

the  time  of  the  appropriation.    Id 835 

9.  Death  of  Fireman— Falling  from  Moving  Train— Assumption 
of  Risk.  Under  the  federal  employer's  liability  act  where  an 
experienced  fireman  seeing  his  train  in  motion  climbed  on  top 
of  a  car,  and  while  going  forward  over  the  car  tops  fell  and 
was  killed,  he  assumed  the  risk.    Briggs  v.  Railroad  Co 441 

10.  Defective  Engine — Fire  Loss  —  Evidence  —  Train  Records — 
Weight  of  Such  Evidence.  Although  the  train  sheets  and 
records  of  a  railway  company  show  that  no  engrine  was  oper- 
ated at  or  near  the  place  where  a  fire  occurred,  this  court  can- 
not weigh  such  evidence  against  evidence  of  other  witnesses 
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RAILROADS — Continued  : 

who  testified  that  they  saw  an  engine  operating  there  at  that 
time.    Smith  v.  Railway  Co 160 

11.  Eminent  Domain — Railroad  Right  of  Way — Elements  of  Dam- 
ages. Where  a  part  of  a  tract  of  land  is  taken  for  a  railroad 
right  of  way,  injury  to  the  remaining  land  resulting  from  the 

^  digging  of  borrow  pits,  as  well   as  danger  of  seeds^  being 
'  carried  from  noxious  weeds  growing  on  the  right  of  way,  are 

proper  elements  of  damages  to  be  considered  by  the  jury. 

Schaake  v.  Railway  Co 470 

12.  Eminent  Domain — Railroad  Right  of  Way — ^Interest  on  Dam- 
ages. In  condemnation  proceedings  the  allowance  of  interest 
from  the  date  of  the  appropriation  of  the  land  was  not  erro- 
neous.   Craig  v.  Railroad  Co 838 

13.  Eminent  Domain — Railroad  Right  of  Way — Measure  of  Dam- 
ages to  Whole  Farm.  In  determining  the  damages  to  a  |arm 
resulting  from  a  railroad  right  of  way,  no  reversible  error  was 
committed  in  sustaining  objections  on  cross-examination  of  a 
witness  as  to  the  value  of  specific  tracts  of  the  farm.    Id 838 

14.  Eminent  Domain — Railroad  Right  of  Way — Special  Questions 
Refused — No  Error.  In  condemnation  proceedings  no  error  is 
conmiitted  in  the  refusal  to  require  the  jury  to  answer  ques- 
tions as  to  how  much  depreciation  in  the  value  of  each  of  sev- 
eral tracts  forming  a  part  of  the  farm  was  caused  by  the 
appropriation  of  the  right  of  way.    Id 838 

15.  In  such  a  case  no  error  is  conunitted  in  the  refusal  to 

require  the  jury  to  enumerate  the  considerations  that  tended 
to  make  the  farm  less  valuable  by  reason  of  the  location  of 
the  railroad.    Id. 838 

16.  Injuries — Railroad  Crossing — Findings — Instructions.  Where 
a  jury  has  been  properly  instructed  concerning  negligence  and 
reasonable  and  ordinary  care  and  diligence,  the  answers  to 
special  questions  which  depend  for  their  interpretation  on 
the  definition  of  those  terms,  state  facts  and  not  conclusions  of 
law.    Burzio  v.  Railway  Co 287 

17.  Interstate  Bill  of  Lading — Acceptance  by  Consignee — Implied 
Contract  to  Pay  Freight.  Where  an  interstate  btil  of  lading 
authorizes  the  consignee  to  pay  the  freight  charges,  an  im- 
plied contract  by  the  consignee  to  pay  the  full  established 
freight  charges  arises  from  his  acceptance  of  the  delivery  of 
the  goods  under  the  bill.    Railway  Co,  v.  Wagner 817 

18.  In  such  case  where  the  consignee  pays  the  charges 

demanded,  which  are  less  than  the  established  rate,  the  carrier 
may  maintain  an  action  against  him  for  the  unpaid  balance 

of  the  legal  charges.    Id 817 

19.  Interstate  Commerce — Classification  of  Commodities — Bind- 
ing on  Court.  In  an  action  to  recover  the  amount  of  under- 
charges for  freight  shipments,  computed  according  to  schedule 
in  force  governing  the  subject,  it  is  error  for  the  court  to  re- 
ceive and  consider  proof  that  the  commodities  shipped  were  not 
classified  in  the  schedule  according  to  correct  principles.  Rail- 
way Co,  V.  Young 876 

20.  Interstate  Commerce — Established  Rates — Binding  on  Shipper 
and  Carrier.  A  schedule  of  freight  rates  duly  filed  and  pub- 
lished by  a  railroad  company  and  not  disapproved  by  the 
interstate  commerce  commission  has  the  force  of  a  statute, 
binding  alike  on  shipper  and  carrier.    Id 875 

21.  Negligence  —  Allegations. —  Proof,  Two  of  the  three  alleged 
grounds  of  negligence  being  based  on  matters  not  required  of 
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RAILROADS — Continued  : 

the  defendant  railroad  and  the  other  having  failed  of  proof, 

the  plaintiff  cannot  prevail.    George  v.  Railway  Co 774 

22.  Negligence — Car  Equipment  Required  for  Protection  of  Brake- 
men.  A  train  is  required  to  have  eighty-five  percent  of  its 
cars  equipped  with  air  brakes,  so  that  it  can  be  operated  by 
the  engineer,  thus  rendering  it  necessary  to  have  certain  of 

its  cars  connected  by  air  hose.    Id, 774 

28. There  is  no  requirement  that  the  cars  be  so  equipped 

that  such  air  hose  or  safety  chains  can  be  disconnected  with- 
out going  between  the  cars.    Id. 774 

24.  Negligence — No  Buffer  Appliances  on  Cars — No  Liability 
Established.  Where  a  railroad  is  not  required  to  equip  its 
cars  with  buffer  appliances  for  the  protection  of  brakemen, 
findings  that  the  negligence  consisted  in  the  failure  to  equip 
with  buffer  and  buffer  appliances  do  not  establish  liability. 

Id 774 

25.  Negligence — Personal  Injuries — Proper  Special  Questions.  In 
an  action  to  recover  for  injuries  negligently  inflicted  it  is 
proper  to  request  the  jury  to  find  what  the  defendant's  acts  of 
negligence  were.    Eastman  v.  Radlway  Co 400 

26.  A  submitted  question  examined  and  not  found  to  con- 
tain any  pitfall  or  trap  for  the  unwary  juror.    Id 400 

27.  Negligence — Railroad  Crossing — Obstruction  to  View.  Lia- 
bility of  a  railroad  company  for  injuries  sustained  in  a  col- 
lision between  an  automobile  and  a  railroad  car  may  be 
founded  on  negligence  in  allowing  weeds,  grass  and  brush  to 
grow  so  as  to  obstruct  the  vision  of  those  approaching  the 
railroad  crossing.    Burzio  v.  RaUivay  Co 287 

28.  Negligence — Street-car  Track — Buggy  Overturned — ^Deatli — 
Findings.  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy,  occasioned  by  a  street-car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other  nor  with  the  verdict  for  plaintiff.  Adams  v. 
Electric  Railway  Co 214 

29.  Negligence  —  Two  Acts  of  Negligence  —  Findings  Saffident. 
Where  a  jury  by  special  questions  were  required  to  specify 
what  particular  act  or  acts  of  n^fligence  caused  the  fire, 

'  answers  specifying  "careless  handling  of  the  engine  or  de- 
fective condition  of  the  smoke  stack  of  the  engine"  were,  un- 
der the  evidence,  sufficient.    Smith  v,  Railwtvy  Co 150 

80.  Negligence — Verdict — Findings — Interpretation.  The  general 
verdict  must  stand  where  the  answers  to  special  questions, 
when  properly  interpreted  so  as  to  support  that  verdict,  are 
consistent  therewith  and  do  not  contradict  each  other.    Burzio 

V.  Ra41way  Co 287 

81.  Obstructing  Access  to  City  Lots — ^Inconsistent  Findings.  In 
an  action  for  damages  for  obstructing  access  to  city  prop- 
erty, one  finding  that  the  obstruction  complained  of  rendered 
the  street  impassable,  and  another  finding  that  the  street  was 
passable,  were  fatally  inconsistent  and  contradictory.    Griffith 

V,  Railway  Co 23 

82.  Obstructing  Access  to  City  Lots — Joint  Liability  of  Defend- 
ants. Under  the  circumstances  shown,  the  finding  that  one  of 
defendants  rearranged  certain  railroad  tracks,  thereby  ob- 
structing travel  in  the  street,  did  not  relieve  the  other  defend- 
ant from  responsibility  therefor.    Id 23 
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33.  Obstracting  Street — Cause  of  Damages  as  Alleged  Not  Proven. 

It  appearing  that  the  cement  wall  complained  of  as  a  barri- 
cade did  not  have  the  effect  to  increase  the  obstruction  tb 
travel,  it  is  held  that  the  plaintiff  cannot  recover  on  account 
of  the  erection  of  such  wall.    Id 28 

34.  From  the  location  of  different  avenues  of  approach  to 

his  property  shown  by  the  record,  the  plaintiff  is  not  shown  to 
have  been  damaged  by  the  rearrangement  of  the  railroad 
tracks  complained  of.    Id 28 

85.  Personal  Injuries  —  Negligence  Alleged  Not  Proven.  The 
plaintiff  alleged  that  the  defendant's  roadmaster  directed  him 
to  board  a  car  which  it  had  negligently  left  in  an  unsafe  con- 
dition. The  jury  found  the  negligence  to  consist  of  the  di- 
rection of  the  roadmaster  to  board  the  car.  Held,  that  as  the 
negligence  charged  was  not  proved  the  plaintiff  canno^t  re- 
cover.   Eastman  v.  Railroad  Co 400 

36.  Public  Lands — Congressional  Grant — Railroad  Right  of  Way 
— Vested  Title.  Under  the  acts  of  congress  of  1862  and  1864 
the  Union  Pacific  Railroad  Company  b^:^me  the  owner  in  fee 
of  a  right  of  way  200  feet  on  either  side  from  the  center  of ' 
the  track,  which  right  is  superior  to  claims  subsequently 
initiated,  and  is  not  defeated  by  adverse  possession.  Railroad 
Co.  V.  Davenport 518 

37.  Railway  Company — In  Hands  of  Receiver — Service  of  Process. 
Where  a  railway  company  is  in  the  hands  of  a  receiver  who 
has  taken  possession  and  control  of  all  assets  and  property  of 
the  corporation,  service  of  summons  in  an  action  against  the 
railway  corporation  on  a  station  agent  in  the  employ  of  the 
receiver  is  not  good  service  on  the  corporation.  ChiUeti  v. 
Railway  Co 297 

88.  Schedule  of  Rates — Presumption  that  Schedule  was  Duly  Pub- 
lished. Where  it  is  admitted  that  a  schedule  of  rates  has 
been  duly  filed  with,  and  approved  by,  the  interstate  commerce 
commission  the  presumption,  in  the  absence  of  showing  to  the 
contrary,  is  that  the  rates  were  duly  published.  Railway  Co, 
V.  Wagner 817 

39.  Shipment  of  Cattle — Loss — Notice  to  Carrier.  The  contract 
of  shipment  required  notice  of  loss  or  injury  during  trans- 
portation or  at  loading  or  unloading  places  on  the  carrier's 
road.  Held,  the  contract  was  concluded  with  delivery,  and 
notice  of  loss  occurring  after  delivery  was  not  necessary.  Ott 

V.  Railway  Co 254 

40.  Shipper  of  Stock — Dangerous  Position  Voluntarily  Taken — 
Railroad  Not  Liable.  Where  a  shipper  of  stock  riding  on  a 
shipper's  pass  voluntarily  placed  himself  in  a  position  of  ob- 
vious danger  on  the  side  of  a  moving  freight  car,  and  was  not 
engaged  in  looking  after  the  stock  in  his  charge,  the  railroad 
company  is  not  liable  in  an  action  to  recover  for  his  death. 
Shore  v.  Railway  Co 542 

41.  Shipping  Cattle  —  Delay  in  Transportation  —  Damages  —  In- 
struction. In  an  action  for  damages  for  delay  in  transporta- 
tion of  cattle,  where  the  carrier  knew  of  conditions  likely  to 
cause  delay,  and  the  carrier  accepted  the  cattle  for  shipment 
without  informing  the  shipper  of  such  conditions,  the  carrier 
was  liable  for  damages  from  the  delay  in  the  transportation. 
Ott  V.  Railway  Co 254 

42.  Unprotected  Railroad  Repair  Shops — Contributory  Negligence 
— Assumption  of  Risk.    Where  a  c?r  lepairer  wrs  injured  by 
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being  blown  from  the  top  of  a  car  which  he  was  repairing  in 
railroad  shops  not  provided  with  sheds  as  required  by  statute, 
he  was  neither  guUty  of  contributory  negligence,  nor  did  he 

assfume  the  risk.    Defenbaugh  v.  Railroad  Co 669 

43.  Unprotected  Railroad  Repair  Shops — Injury  to  Employee.  A 
railroad  is  liable  for  injuries  sustained  by  a  car  repairer 
who  was  blown  from  a  car  which  he  was  repairing  in  regular 
shops  on  tracks  exclusively  used  for  repair  work,  but  which 
Shops  wei*e  not  protected  by  sheds  a^  required  by  statute.    Id,,  669 

RECEIVERS: 

1.  Railway  Company — ^In  Hands  of  Receiver — Service  of  Process. 

Where  a  railway  company  is  in  the  hands  of  a  receiver  who 
has  taken  possession  and  control  of  all  assets  and  property 
/  of,  the  corporation,  service  of  summons  in  an  action  against 
the  railway  corporation  on  a  station  agent  in  the  emplojr  of 
the  receiver  is  not  good  service  on  the  corporation.  Chdleti 
V,  Radhuay  Co 297 

REDEMPTION: 

1.  Foreclosure  Sale — Confirmation  Set  Aside — Redemption  Al- 
lowed.   In  a  suit  by  the  holder  of  a  junior  judgment  to  set 

.  aside  the  confirmation  of  a  foreclosure  sale  and  permit  him 
to  redeem  from  the  prior  judgment,  held,  on  the  facts  stated 
in  the  opinion  it  was  error  to  deny  the  relief  prayed  for. 
Norris  v,  Evwns 583 

2.  Foreclosure — Error  in  Judgment — Error  Corrected  on  AppeaL 
Where  a  judgment  of  foreclosure  was  erroneous  but  not  void 
and  the  sale  was  confirmed  the  defendants  were  bound  by 
the  judgrment  and  they  could  take  advantage  of  the  error  only 

by  appeal.     Ma/rsh  v.  Votaw 747 

3.  Foreclosure  —  Sale  —  Confirmation  —  Motion  to  Set  Aside  — 
Laches.  Where  the  original  judgment  of  foreclosure  was 
erroneous  but  not  void,  and  three  years  after  the  sale  and  con- 
firmation defendants  filed  a  motion  to  set  aside  the  confirma- 
tion, and  that  they  be  allowed  to  redeem,  the  application  was 
made  too  late  to  entitle  them  to  relief.  Id 747 

4.  Tax  Sale — Defective  Notice  of  Amount  to  Redeem — Voidable 
Tax  Deed.  If  in  a  final  redemption  notice  to  redeem  from  tax 
sale  the  sum  stated  as  necessary  to  redeem  be  substantially 
greater  than  the  amount  properly  chargeable  under  the  stat^ 
utes  a  tax  deed  based  thereon  is  voidable.    Jones  v.  Harper  689 

Reference  : 

1.  Report  of  Referee — ''Decision  of  Court" — Judgment.  The  re- 
port of  a  referee  determining  the  whole  issue  by  findings  of 
fact  and  conclusions  of  law  separately  stated,  stands  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon. 
Milling  Co  v.  Schreiber 172 

2.  Report  of  Referee — ''Decision  of  Court" — Judgment — Statute. 
The  word  "decision"  in  section  806  of  the  civil  code  provid- 
ing that  the  motion  for  a  new  trial  must  be  filed  within 
three  days  "after  the  verdict  or  decision  is  rendered,"  includes 
the  decision  constituted  by  the  report  of  a  referee  on  the 
whole  issue.    Id 172 

8.  Report  of  Referee  —  Findings  Confirmed  —  Findings  of  Fact 
Conclusive.  Where  a  defendant  files  a  motion  asking  the 
court  to  approve  and  confirm  the  findings  of  fact  made  by 
a  referee,  and  the  court  confirms  and  approves  both  the  find- 
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ings  of  fact  and  conclusions  of  law,  the  defendant  can- 
not question  the  correctness  of  the  findings  of  fact.  Bank 
V.  School  District 98 

4.  Report  of  Referee — Motion — Appeal.  The  defendant  having 
filed  a  motion  within  three  days  after  the  decision  of  the 
referee,  which  motion  was  overruled  less  than  six  months  be- 
fore the  appeal  was  taken,  is  entitled  to  a  review  of  the  rulings 
mentioned  in  that  motion.    Contracting  Co.  v.  RaUwa/y  Co.,  79d 

5.  Report  of  Referee — New  Trial  Denied — No  Appeal-^-^udg- 
ment.  Where  judgment  was  rendered  upon  the  findings  of 
fact  and  conclusions  of  law  in  a  referee's  report,  and  grounds 
for  a  new  trial  were  not  presented  in  time,  and  no  appeal  was 
taken  from  an  order  denying  a  new  trial,  the  judgment  will 

be  affirmed.    Bank  v.  BarUc 412 

6.  School  Warrants — Assignment — Rights  of  Assignee.  By  the 
assignment  of  a  school  warrant  the  assignee  becomes  the 
owner  of  whatever  claim  the  original  holder  had  against  the 
district  for  indebtedness  evidenced  by  the  warrant.  Bank  v. 
School  District 98 

RELEASES: 

1.  Compensation  Act — Release  —  Mutual  Mistake.  The  paper 
relied  on  as  a  release  appears  to  have  been  signed  when  the 
parties  were  mutually  mistaken  as  to  the  extent  of  plain- 
tiff's injuries,  and  the  sum  therein  named  being  manifestly 
inadequate,  such  instrument  is  not  binding.  Smith  v.  Kansas 
City    618 

2.  Compensation  Act — Release  Set  Aside — Sufficiency  of  Evi- 
dence. Under  the  compensation  act  an  action  to  set  aside  a 
release  or  other  discharge  of  liability  on  the  g^round  of  fraud 
or  mental  incompetency  may  be  joined  with  an  action  for 
compensation.    Vogler  v.  Bowersock 466 

8.  Compensation  Act — Settlement — Written  Release — Inadequate 
Compensation.  A  voluntary  settlement  and  release  of  a 
workman's  claim  against  his  employer  for  injuries  sustained 
in  the  service  of  the  latter,  in  the  absence  of  fraud  or  mistake, 
is  valid  and  binding.    Dotson  v.  Manufacturing  Co 248 

4. A  voluntary  release  and  satisfaction  of  an  injured 

workman's  claim  under  the  workmen's  compensation  act  can- 
not be  set  aside  merely  because*  of  the  gross  inadequacy  of 
the  amount  paid  by  the  employer.    Id. 248 

6.  Compensation  Act — Validity  of  Release — Trial  by  Jury.  In 
an  action  under  the  compensation  act  to  enforce  compensa- 
tion, where  the  validity  oi  a  release  or  other  discharge  of  lia- 
bility is  involved,  either  partv  may,  when  the  case  is  called 
for  trial,  demand  a  trial  of  that  issue  by  a  jury.  Vogler  v. 
Bowersock  *.....". 456^ 

REMAINDERMEN— See  Title  and  Ownership,  17,  18;  Wills,  4-6. 

REPLEVIN: 

1.  Bankruptcy — Discharge  as  Affecting  Chattel  Mortgaged  Prop- 
erty. A  discharge  in  bankruptcy  releases  a  bankrupt  from  all 
his  debts  which  are  provable  in  bankruptcy,  except  such  as 

are  exempted  by  the  bankruptcy  act.    Bank  v.  Hoffman 466 

2. ^—  Where  a  debt  secured  by  chattel  mortgage  was  pre- 
sented and  allowed  against  the  bankrupt's  estate,  and  the 
mortgaged  property  not  exempt  was  sold  to  satisfy  the  debt,  the 
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discharge  of  the  bankrupt  released  all  the  unsold  mortgaged 
property  which  was  exempt  from  the  lien  of  the  chattel 
mortgage.    Id, 465 

3.  Chattel  Mortgage— Mortgagee  ''Deeming  Itself  Insecare.**  In 
a  replevin  action  under  a  chattel  mortgage  proof  of  a  fed- 
ing  of  insecurity  was  sufficient  to  support  the  plaintiffs  alle- 
gation that  it  ''deemed  itself  insecure" — ^the  reasonableness 

of  such  feeling  being  immaterial.    Bank  v.  SUuxh 369 

4.  Chattel  Mortgage — ^Pleadings — Instruction  Outside  the  Issues. 
In  a  replevin  action  to  recover  wheat  4mder  a  chattel  mort- 
gage an  instruction  covering  fraud  and  mutual  mistiJce,  not 
pleaded,  was  improper.    Id. 369 

5.  Chattel  Mortgage  Sale — Right  of  Possession.  Where  posses- 
sion of  personal  property  is  demanded  by  a  mortgagee  in  an 
action  in  replevin,  it  is  immaterial  whether  the  right  of  pos- 
session is  claimed  by  the  mortgagee  under  |^is  chattel  mortgage 
or  under  his  purchase  of  the  property  at  a  sale  pursuant  to 
the  conditions  of  the  chattel  mortgage.  Implement  Co.  v. 
WiUhite  56 

6.  Chattel  Mortgage — ^Value  of  Property — Evidence — Replevin 
Affidavit.  In  a  replevin  action  the  replevin  affidavit  made  by 
the  plaintiff  was  properly  admitted  on  the  question  of  value  of 

the  property  involved.    Bank  v.  Staab 369 

7.  Pleadings — Demurrer.  Parts  of  an  answer  to  a  petition  in  an 
action  in  replevin  examined  and  no  prejudice  disclosed  in  over- 
ruling a  demurrer  thereto.    Implement  Co.  v.  WiUUte 56 

8.  Replevin  of  Taxicab— Maintaining  Liquor  Nuisance — Officers 
Entitled  to  Possession.  Where  a  driver  of  a  taxicab  was 
arrested  on  the  charge  of  maintaining  a  liquor  nuisance  in  his 
taxicab  on  the  public  streets,  and  possession  of  the  taxicab 
was  taken  by  the  police,  the  taxicab  was  rightfully  in  posses- 
sion of  the  police  and  not  subject  to  replevin  by  the  owner. 
Allison  V.  Hem 48 

EESCISSION— See  Contracts,  75;  Sales,  7,  13,  14. 

RES  JUDICATA: 

1.  Divorce — ^Decree — Property  Rights  Determined — Res  Judicata. 

A  final  judgment  in  an  action  grranting  a  divorce  settles  all 
property  rights  of  the  parties  and  is  a  bar  to  an  action  after- 
ward brought  by  either  party  to  determine  the  question  of 
alimony,  or  any  property  rights  which  might  have  been  set- 
tled by  the  judgment.    Heivly  v.  Miller 318 

2.  Ouster — Clerk  of  City  Court — Former  Prosecution — Matters 
Res  Judicata.  A  former  prosecution  for  ouster  is  not  a  bar 
to  a  prosecution  for  unlawful  acts  which  occurred  after  the 
petition  in  such  former  action  was  filed,  which  were  not  in- 
cluded therein,  and  which  were  not  passed  on  in  that  action. 
The  State,  ex  rcL,  v.  Fishback ^ 178 

BEVIVOR: 

1.  Compensation  Act — Judgment — Death  of  Employee — Revivor 
of  Judgment.  A  lump  sum  judg^nent  in  favpr  of  a  workman 
under  the  workmen's  compensation  act,  although  the  statute 
forbids  its  assignment,  does  not  abate  by  his  death,  but  may 
be  revived  in  the  name  of  the  administrator.  Monaon  v. 
Battelle   208 
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REWARDS : 

1.  Reward  —  Apprehending:  Criminal  —  Nonpay  Deputy  Sheriff 
May  Earn  Reward.  The  evidence  was  sufficient  to  prove  a 
contract  to  pay  a  reward  for  discovering,  locating  and  appre- 
hending a  criminal.    Smith  v.  Fenner 830 

2.  The  right  of  a  public  officer  to  claim  a  reward  for 

doing  his  duty  discussed.    Id 830 

3.  A  nonpay  deputy  sheriff,  who  was  under  no  official 

duty  to  discover  and  apprehend  a  thief,  is  not  barred  by  any 
rule  of  public  policy  from  claiming  a  reward  offered  for  the 
capture  of  a  thief.    Id 830 

RIGHT  OF  WAY— See  Raiuwads,  7,  8,  11-15,  36. 

ROBBERY— See  Criminal  Law,  25-28. 

S. 
SALES: 

1.  Chattel  Mortgage — Conditional  Sale  by  Mortgagee — Sale  In- 
valid— Conversion.  Where  the  mortgagee  takes  charge  of 
chattel  mortgaged  property  and  makes  a  conditional  sale  of 
the  property  such  sale  is  invalid  and  amounts  to  conversion 
by  the  mortgagee,  and  he  is  liable  for  the  fair  and  reasonable 
value  of  the  property  at  the  time  of  such  conversion.  Bank  v. 
Wherry    224 

2.  Farm  Tractor — Agency  of  Salesman  Established.  The  evi- 
dence was  held  sufficient  to  prove  that  the  vendor  of  a  farm 
tractor  was  the  plaintiff's  agent  and  that  the  agent  received 
from  the  purchaser  the  price  of  the  machine.  Dowries  v, 
Rogers    797 

3.  Mortgage  Foreclosure — Sale — Confirmation — Sheriff's  Deed — 
Attack — Homestead.  Where  no  appeal  has  been  taken  from  a 
decree  of  confirmation  of  a  sheriff's  sale,  mere  irregularities  of 
the  sheriff's  sale  afford  no  basis  for  an  attack  upon  the 
sheriff's  deed  issued  in  pursuance  of  such  confirmation.    Catlin 

V.  Deering  &  Co 256 

4.  Nor  can  such  deed  be  attacked  on  the  ground  that  the 

land  sold  was  occupied  as  a  homestead,  and  therefore  exempt 
from  sale  on  a  general  execution.    Id 256 

5.  Mortgage  Foreclosure — Sheriff's  Sale — Valid  Order  of  Sale — 
Void  Execution.  A  sheriff's  sale  of  real  estate  made  under  a 
valid  order  of  sale  and  a  void  execution  is  not  a  nullity,  and 
after  it  has  been  confirmed  and  the  decree  of  confirmation  has 
become  final,  the  title  of  the  purchaser  is  not  open  to  attack 

on  the  ground  of  the  invalidity  of  the  execution.    Id 256 

6.  Sale — Breach  of  Warranty — Burden  of  Proof.  In  an  action 
for  breach  of  warranty  in  the  sale  of  a  jack,  where  the  facts 
touching  the  alleged  failure  of  warranty  were  peculiarly 
within  the  knowledge  of  the  vendee,  it  was  proper  to  impose 
upon  the  vendee  the  burden  of  showing  that  the  jack  did  not 
measure  up  to  the  warranty.    Eagan  v.  Murray 193 

7.  Sale — New  Contract — Effect  of  Conditional  Sale — No  Renewal 
of  Chattel  Mortgage.  After  a  sale  and  rescission  of  a  con- 
tract of  purchase  of  a  machine  a  new  contract  of  conditional 
sale  of  the  same  machine  entered  into  did  not  reanimate  a 
chattel  mortgage  covering  the  machine  which  was  exting^uished 

by  the  former  rescission.    Implement  Co.  v,  Willhite 56 

8.  Sale  of  Jack — Breach  of  Warranty — Petition — Prayer  for  Re- 
lief.    Ordinarily  a   petition   which   narrates   several   distinct 
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breaches  of  a  valid  contract  states  a  cause  of  action  with 
sufficient  precision  against  the  party  who  breached  the  con- 
tract, although  the  prayer  may  be  for  alternative  relief,  and 
a  cause  of  action  so  pleaded  is  good  against  a  demurrer. 

•  Eagan  v.  Murray  193^ 

9. The  prayer  of  a  petition  is  no  part  of  the  statement 

of  facts,  and  if  the  cause  of  action  is  stated  and  proved,  the 
court  will  adjudge  and  decree  the  proper  legal  redress,  which 
may  or  may  not  conform  in  whole  or  in  part  with  the  relief 
prayed  for.    Id 193- 

10.  Sale  of  Land  —  Interest  on  Payments  —  Abstract  of  Htle. 
Under  the  evidence  and  terms  of  the  contract  the  vendor  of 
land  was  entitled  to  interest  on  deferred  payments  from  the 
date  of  the  contract  and  when  the  abstract  of  title  was  ap- 
proved.    Gtlli€lett  V.  Hayden 616- 

11.  Sale  of  Mechanical  Milker — Damages — Findings.  In  an  ac- 
tion for  the  purchase  price  of  a  milk  separator  and  a  me- 
chanical milker,  the  findings  of  damages  in  favor  of  defend- 
ant from  defects  in  the  articles  were  not  inconsistent  nor  un- 
supported by  evidence.    Cream  Separator  Co.  v.  Abbott 26&^ 

12.  Sale  of  Plow — ^Proposition  by  Letter — No  Acceptance — ^No 
Contract.  A  plow  company  made  by  letter  a  proposition  to 
a  local  dealer  whereby  the  dealer  was  to  assume  the  responsi- 
bility for  the  completion  of  a  sale  of  a  plow.  The  dealer 
never  accepted  the  proposition,  and  he  is  not  liable  for  the 
price.    Plow  Works  v.  Thome 84^ 

13.  Sale  of  Threshing  Machine — Note  and  Mortgage — Breach  of 
Warranty — Rescission.  Where  a  machine  is  sold  with  war- 
ranty, and  notes  and  chattel  mortgage  are  given,  and  the 
machine  fails  to  fill  the  warranty,  the  purchaser  may  rescind 
the  contract  and  thereby  effect  the  extinguishment  of  the 
chattel  mortgage.    Implement  Co.  v.  WiUhite '. .     56 

14.  The  facts  relating  to  a  return  of  a  threshing  machine, 

which  has  proved  altogether  worthless  for  the  purpose  for 
which  is  was  bought,  examined,  and  held  that  tnere  was  a 
substantial  compliance  with  the  contract  provisions  a^  to  the 
place  to  which  the  machine  was  to  be  returned.    Id 56 

SCHOOLS  AND  SCHOOL  DISTRICTS: 

1.  Bonds — Election — Repeal  of  Statute.  Section  9081  of  the 
General  Statutes  of  1915,  relating  to  elections  to  vote  on 
school  bonds,  was  repealed  by  chapter  268  of  the  Laws  of  1917, 
relating  to  the  issuance  of  bonds  by  boards  of  education  in 
cities  of  the  first  class.    Board  of  Education  v.  Clapp 862" 

2.  City  School  District^-Annexing  Adjacent  Territory — Notice. 
The  proceedings  of  a  city  school  district  in  annexing  adjacent 
territory  under  section  9129  of  the  General  Statutes  of  1911 
were  in  conformity  to  the  statute  and  valid.    School  District 

V.  Board  of  Edu/sation 784 

3.  In  annexing  adjacent  territory  to  a  city  school  dis- 
trict the  validity  of  the  proceedings  was  not  affected  by  the 
fact  that  the  school  district  from  which  the  territory  was  de- 
tached had  no  notice  of  the  application  nor  of  the  resolution 
annexing  such  territory.     Id. 784 

4.  Condemnation  Proceedings  —  Award  of  Damages  —  Appeal 
Bond.  Where  landowners  attempted  to  appeal  from  the 
award  of  damages  in  condemnation  proceedings  and  the  ap- 
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peal  bond,  though  insufficient,  was  not  void,  it  was  error  for 
the  court  to  refuse  the  tender  of  a  sufficient  bond.     Wood 

V.  School  District 78 

5.  Island  Lands  —  Findings — ^New  Trial  Granted  —  No  Error. 
Where  numerous  findings  were  made  by  a  jury,  and  upon  the 
whole  record  it  appears  that  a  new  trial  was  ordered  because 
the  trial  judge  disagreed  with  the  jury  on  the  facts,  the  order 

granting  a  new  trial  is  not  reviewable.    Warner  v.  Snook 814 

6. Although  the  trial  court  did  not  set  aside  the  findings 

of  the  jury,  yet  unless  it  appears  from  the  record  that  the 
court  approved  such  findings,  this  court  on  appeal  from  an 
order  granting  a  new  trial  will  not  order  judgment  on  such 
findings.   Id, 814 

7.  Mandamus — ^To  Compel  Employment  of  Teacher — Writ  De- 
nied. A  writ  of  mandamus  will  not  issue  to  compel  the  board 
of  education  of  a  city  of  the  second  class  to  employ  an  addi- 
tional teacher  in  any  particular  school  in  the  city.  Miles  v. 
Board  of  Education 137 

8.  School  Warrants  —  Action  —  Pleadings  —  No  New  Cause  of 
Action  in  Reply.  Where  the  answer  pleaded  that  school  war- 
rants sued  upon  were  unlawfully  issued,  a  reply  which  alleged 
that  the  district  received  the  consideration  for  which  the  war- 
rants were  issued,  and  had  ratified  the  warrants,  stated  no  new 
cause  of  action.    Bank  v.  School  District 98 

9.  School  Warrants — ^A mount  of  Judgment.  In  an  action  on  a 
school  warrant  which  has  been  issued  for  a  sum  in  excess  of 
the  amount  due  the  creditor,  but  which  is  otherwise  legally 
issued,  the  court  may  properly  give  judgment  for  the  amount 

.  actually  due  on  the  indebtedness  evidenced  by  the  warrant. 
Id.  98 

10.  School  Warrants — Assignment — Rights  of  Assignee.  By  the 
assignment  of  a  school  warrant  the  assignee  becomes  the 
owner  of  whatever  claim  the  original  holder  had  against  the 
district  for  indebtedness  evidenced  by  the  warrant.    IcU 98 

11.  School  Warrants — Drawn  on  Empty  Treasury — Floating  Debt. 
School  warrants  issued  when  there  are  no  funds  in  the  treas- 
ury with  which  to  pay  them  are  not  illegal  nor  void,  but  when 
presented  they  are  to  be  marked  "not  paid  for  want  of  funds" 
and  they  become  a  floating  debt  of  the  district.    Id 98 

SHERIFFS  AND  CONSTABLES: 

1.  Forcible  and  Malicious  Levy — ^Action  for  Damages — ^Instruc- 
tions. In  an  action  against  a  constable  for  malicious  levy,  in- 
structions following  claims  set  forth  in  pleadings,  etc.,  where 
none  were  requested  by  defendant,  held  to  sufficiently  cover 
the  issues.     Townsend  v.  Seefeld 302 

2.  Forcible  and  Malicious  Levy — Damages.  In  an  action  against 
a  constable  for  a  malicious  lew,  allowance  of  p^tual  damages 
held  properly  based  on  physical  and  mental  suffering  and  not 
alone  on  nervous  shock.    Id 302 

3.  Malicious  and  Oppressive  Levy — Punitive  Damages.  Findings 
following  plaintiff's  evidence  held  to  convict  defendant  con- 
stable of  such  malicious  conduct  in  making  a  levy  as  to  justify 
the  imposition  of  smart  money.     Id 302 

4.  Term  of  Court — Adjourment  by  Sheriff.  A  sheriff  may  in 
pursuance  of  an  order  of  the  court  adjourn  the  term  of  the 
district  court  sine  die  without  the  personal  presence  of  the 
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SHERIFFS  AND  CONSTABLES— Continued: 

judge  in  the  court  room  at  the  time  the  adjournment  is  an- 
nounced.   MtUcahy  v.  City  of  Moline 631 

5.  Wrongful  Levy — Punitive  Damages — Financial  Condition  of 
Defendant.  In  an  action  against  a  constable  for  a  forcible 
and  malicious  levy  it  was  proper  to  inquire  into  his  financial 
condition,  so  that  the  finding  as  to  punitive  damages  might  be 
intelligently  made.     Tovmsend  v.  See f eld 302 

SHERIFF'S  DEED: 

1.  Mortgage  Foreclosure — Sale — Confirmation — Sheriff's  Deed — 
Attack — Homestead.  Where  no  appeal  has  been  taken  from  a 
decree  of  confirmation  of  a  sherifiTs  sale,  mere  irregularities 
of  the  sheriff's  sale  afford  no  basis  for  an  attack  upon  the 
sheriff's  deed  issued  in  pursuance  of  such  confirmation.   CcUlin 

V.  Deering  &  Co 256 

2.  Nor  can  such  deed  be  attacked  on  the  ground  that  the 

land  sold  was  occupied  as  a  homestead  and  therefore  exempt 
from  sale  on  a  general  execution.    Id 256 

3.  Mortgage  Foreclosure — Sheriff's  Sale — Valid  Order  of  Sale — 
Void  Execution.  A  sheriff's  sale  of  real  estate  made  under  a 
valid  order  of  sale  and  a  void  execution  is  not  a  nullity,  and 
after  it  has  been  confirmed  and  the  decree  of  confirmation  has 
become  final  the  title  of  the  purchaser  is  not  open  to  attack 

on  the  ground  of  the  invalidity  of  the  execution.    Id 256 

SPECIFIC  PERFORMANCE: 

1.  Oral  Promise  to  Devise  Property — Consideration — Heir's  Re- 
lease of  Life  Insurance.  Where  the  holder  of  a  life  insurance 
policy,  desiring  to  collect  its  surrender  value,  induced  his  heir 
to  sign  a  release  under  his  oral  promise  to  leave  her  at  his 
death  a  certain  share  of  his  property,  the  release  was  a  good 
consideration  for  the  promise,  and  it  may  be  enforced.  Stahl 

V.  Stevenson 447 

2.  Sale — Interest  in  Land — No  Consideration — Specific  Perform- 
ance. A  contract  signed  by  a  mother  and  two  sons  purport- 
ing to  sell  to  the  mother  an  interest  of  one  son  in  land  in  which 
he  had  no  interest,  but  which  the  mother  owned  absolutely,  was 
without  consideration,  and  specific  performance  of  the  con- 
tract will  be  refused.    Moon  v.  Moon 787 

3.  Sale  of  Land — Nonmarketable  Title — Specific  Performance. 
Where  a  vendor  agreed  to  furnish  an  abstract  of  title  satis- 
factory to  the  vendee  and  the  abstract  furnished  showed  Itn 
unmarketable,  title  specific  performance  of  the  contract  of 
sale  was  properly  refused.    Canaday  v.  Miller 577 

SPENDTHRIFT  TRUSTS — See  Trusts  and  Trustees,  6,  7. 

STATUTE  OF  FRAUDS— See  Frauds,  Statute  of. 

STATUTES: 

1.  Appeal  Bonds^-Misdemeanor  Cases — No  Bail  Bond — Consti- 
tutional Law.  The  statutory  appeal  bond  required  of  a  de- 
fendant convicted  of  a  misdemeanor  is  not  a  bail  bond  and 
does  not  violate  the  bill  of  rights  which  provides  that  "exces- 
sive bail  shall  not  be  required."    The  State  v.  Coletti 523 

2.  Appeals — ^Appeal  Bonds  for  Protection  of  State.  The  statute 
providing  that  the  bond  to  stay  judgment  of  conviction  in 
misdemeanor  cases  shall  be  approved  by  the  judge  is  for  the 
protection  of  the  state  alone,  and  not  for^the  benefit  of  the 
defendant  or  his  surety.    Id 523 
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STATUTES — Continued  : 

3.  Appeals^-Power  of  Lesrislature  to  Impose  Terms.  It  is  within 
the  power  of  the  legislature  to  impose  additional  requirements 
upon  the  exercise  of  the  right  to  appeal  to  the  supreme  court 
from  a  criminal  conviction,  notwithstanding  the  provisions  of 
section  8197  of  the  General  "Statutes  of  1915,  wWch  gives  an 
appeal  "as  a  matter  of  right."    Id T 523 

4.  Chiropractic  Examiners — Fees  go  to  State  Treasurer  in  Offi- 
cial Capacity.  Section  10  of  chapter  291  of  the  Laws  of  1913 
requires  the  fees  received  by  the  state  board  of  chiropractic  ex- 
aminers to  be  deposited  with  the  state  treasurer  in  his  official 
capacity,  and  not  with  him  as  an  agent  of  the  board.  Rohh  v, 
Knapp    898 

5.  City  School  District — Annexing  Adjacent  Territory — Notice. 
The  proceedings  of  a  city  school  district  in  annexing  adjacent 
territory  under  section  9129  of  the  general  statutes  of  1915 
were  in  conformity  to  the  statute  and  valid.  School  District  v. 
Board  of  Education 784 

6.  Descents — ^Widow's  Interest  in  Deceased  Husband's  Lands — 
Life  Estate.  The  statute  giving  a  widow  one-half  in  value  of 
the  real  estate  in  which  her  husband  in  his  life  had  a  legal  or 
equitable  interest,  refers  to  legal  or  equitable  interest  capable 

of  inheritance.    Osbom  v.  Osbom 890 

7.  A  widow  has  no  interest,  under  the  statute,  in  lands 

purchased  by  her  husband  with  his  own  funds  and  deeded  to 
him  ''and  at  his  death  to  his  sons,''  his  interest  being  a  life 
estate  only.    Id 890 

8.  Disqualification  of  Judge — Calling  in  Judge  of  another  Dis- 
trict. Where  a  district  judge  is  disqualified  to  sit  in  a  case, 
and  he  calls  in  the  judge  of  another  district,  who  after  trying 
some  of  the  issues  declines  to  act  further,  it  becomes  the  duly 
of  the  regular  judge  to  request  the  judge  of  some  other  dis- 
trict to  attend  and  serve  as  judge.    Berry  v.  Dewey 392 

9.  Drainage  District  Supervisors  —  Tenure  of  Office  —  Constitu- 
tional Law.  The  provision  in  chapter  168  of  the  Laws  of  1911 
fixing  the  tenure  of  office  of  the  supervisors  of  a  drainage  dis- 
trict at  five  years  is  violative  of  section  2  of  article  15  of  the 
constitution  forbidding  the  legislature  to  create  any  office  the 
tenure  of  which  is  longer  than  four  years.    The  State,  ex  reL, 

V.  Drainage  District 575 

10.  Enactment  of  Statute — Appropriation  of  Money  by  ''Concur- 
rent Resolution."  Where  a  "house  concurrent  resolution"  pur- 
porting to  appropriate  public  money  passed  both  houses,  was 
approved  by  the  governor,  and  in  all  respects  received  the 
same  treatment  as  a  regularly  enacted  bill,  it  will  be  regarded 

as  a  valid  appropriation  statute.    The  State,  ex  reL,  v.  Knapp,  701 

11.  Foreign  Insurance  Company — Where  Suit  May  be  Brought — 
Statute.  Under  section  53  of  the  civil  code  an  action  against 
a  foreign  insurance  company  to  recover  upon  a  policy  of  in- 
surance may  be  brought  in  any  county  where  it  may  be  found, 
r^^ardless  of  where  the  cause  of  action  arose  or  of  the  resi- 
dence of  the  plaintiff.    SneUing  v.  Benefit  Association 227 

12. The  provisions  in  the  last  part  of  section  53  that  an 

action  against  a  foreign  insurance  company  may  be  brought 
in  any  county  where  the  cause  of  action,  or  some  part  thereof, 
arose  is  a  permissive  and  cumulative  and  not  an  exclusive 
remedy.    Id. 227 
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13.  Heavy  Vehicles — Planking  Bridges — Statute  Includes  Horse- 
drawn  Wagons.  Section  8799  of  the  General  Statutes  of  1915, 
providing  that  drivers  of  certain  heavy  vehicles  on  a  public 
highway  shall  plank  all  bridges  and  culverts  before  driving 
across  them,  applies  to  and  includes  horse-drawn  wagons. 
White  V.  Kansas  City 495 

14.  Insurance  Companies — State  Tax  on  Premiums — How  Com- 
puted. Under  the  statute  the  annual  state  tax  of  two  percent 
upon  all  premiums  received  by  foreign  insurance  companies 
should  be  computed  only  upon  the  total  premiums  collected, 
retained  and  devoted  to  the  business  of  the  insurance  com- 
panies.   The  State,  ex  reL,  v.  Wilson 762 

15.  Interstate  Commerce  —  Injuries  to  Workman — Compensation 
Act  Does  Not  Apply.  The  workmen^s  compensation  act  does 
not  extend  to  the  case  of  a  workman  engaged  in  interstate 
commerce  who  without  his  employer's  fault  is  injured  in  the 
course  of  his  employment.    Matney  v.  Railway  Co 293 

16.  Motorcycle — Operation  on  Highway — Construction  of  Statute. 
Chapter  65  of  the  Laws  of  1913,  making  it  unlawful  for  any 
person  to  operate  a  motorcycle  on  a  public  highway  at  a 
greater  rate  of  speed  than  twenty-five  miles  per  hour,  was  in- 
tended solely  for  the  protection  of  others  using  such  highway. 
Walker  v.  Faelber 646 

17.  Oral  Promise  to  Leave  Property  to  Heir — ^Trust  by  Implica- 
tion. An  oral  promise  by  an  ancestor  for  good  consideration 
to  leave  at  his  death  a  share  of  his  property  to  a  presumptive 
heir  impressed  a  trust  upon  his  estate,  which  trust  arises  hj[ 
implication  of  law.    Stahl  v.  Stevenson 844 

18.  Ouster  —  Clerk  of  City  Court  —  Retaining  County  Money — 
Pleadings.  A  petition  for  ouster  of  a  clerk  of  a  city  court 
which  alleges  a  willful  failure  to  pay  certain  funds  into  the 
county  treasury,  as  required  by  section  3310  of  the  General 
Statutes  of  1915,  states  a  cause  of  action  under  section  7603 
of  the  General  Statutes  of  1915.  The  State,  ex  rel,  v.  Fish- 
back    178 

19. A  misunderstanding  of  unambiguous  statutes  is  no  de- 
fense to  an  action  of  ouster  based  upon  a  willful  violation  of 
such  statutes.    Id 178 

20.  Report  of  Referee — "Decision  of  Court" — Judgment.  The 
word  "decision"  in  section  306  of  the  civil  code,  providing  that 
the  motion  for  a  new  trial  must  be  filed  within  three  days 
"after  the  verdict  or  decision  is  rendered,"  includes  the  de- 
cision constituted  by  the  report  of  a  referee  on  the  whole 
issue.    MUling  Co,  v.  Schreiber 172 

21.  Statute  Authorizing  Certain  School  Bonds  Repealed.  Section 
9081  of  the  General  Statutes  of  1915,  authorizing  certain 
school  bonds,  has  been  repealed  by  chapter  268  of  the  Laws 

of  1917.    Board  of  EdtLcation  v.  Clapp 362 

22.  Statutes — Amendment  by  Implication.  The  provisions  of  the 
state  constitution  that  ^'no  law  shall  be  revived  or  amended 
unless  the  new  act  contain  the  entire  act  revived  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed"  has  no  application  to  an  amend- 
ment by  implication.    The  State  v.  CoUtti 523 

23.  Taxation — ^Banks  and  Loan  Companies — Statute.  The  tax 
contemplated  by  section  11236  of  the  General  Statutes  of 
1915,  relating  to  taxation  of  national  banks,  state  banks,  and 
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loan  and  investment  companies,  is  a  tax  on  shares  of  stock  in 
the  hands  of  stockholders,  and  not  a  tax  on  capital  stock  or 
assets,  the  property  of  the  corporation.  Bank  v.  Geary 
County 334 

24.  White  Slave  Law— Regularly  Enacted.  Chapter  179  of  the 
Laws  of  1913,  commonly  known  as  the  "white  slave  law"  was 
regularly  enacted.    The  State  v,  Fleeman 670 


STATUTES  CITED,  CONSTRUED, 

Kansas  Bill  of  Rights: 

§9    624, 525 

10    677 

CONSTITUnON  OF  KANSAS: 

510   705 

|l3   705 

514   708 

516   523, 525 

§19    673, 705 

§20   703, 705 

§24   703 

§8   526 

§5   648 

|l    352 

§2   839, 352 

§2   575,  576 

§6   185 

15,  §9   619,627,721,881 

Civil  Code  of  1868: 

§293  173, 176 

808  174, 175 

Civil  Code  of  1909: 

§17  788 

17,  subdiv.  4  787 

20  885,389 

51  229 

53  228, 229 


55 

57 

72 

95 

110 

122 

129 

279 

294 


229 
392 
298 
546 
247 
96 
247 
438 
175 


300  172-176 

305  174 

306  172, 174-176 

313  892, 896 


320 
350 
416 
469 
470 


745 

r  34 

727 
727 
727 


474  275, 276, 280 

500 590 

503  749 

517-519  726 

522  280 


OR  APPLIED: 

Civil  Code  of  1909: 

§565  174, 175 

566  217, 662 

581  531 

592  47 

593  47 

598  727 

Criminal  Code: 

§110  698 

215  901, 902 

287  624 

293  677,  698, 902 

Compiled  Laws  op  1862: 

Ch.  197  339 


General 

§4622 

.  4576 

4740 

7937 

General 
§7317 

General 

§114 

159 

228 

229 

261 

484 

486 

606 

614 

568 

669 

722 

723 

813 

814 

819 

820 

826 

836 

1217 

1413 

1674 

1704 

2049 

2403 

2620 

2624 


Statutes  of  1901: 

96 

174 

173 

637 

496 
Statutes  of  1915: 

677 

673 

347, 362 

362 

721 

[  \  \  \  \ '.  \  \  \  \  \  \  viiiiii,  438 

616 

344, 363 

344, 364 

364 

46, 536 

46 

328 

328 

328 

; 328 

331 

331 

488, 490 

327 


Statutes  of  1909: 


331 
331 
632 
348 
68 
68 
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STATUTES  CITED,  CONSTRUED, 

General  Statutes  of  1915 : 

§2760  833 

2967  72 

3003  158 

3310  178-180, 183 

3410  509 

3588 70 

3647  671 

3652  70 

3674  21 

3727  21 

.  3822  9,  10 

3825  721, 768 

3827  769 

3828 770,881 

3831  184^187, 620 

628, 890, 892 

3833  185 

3834 184 

3840  630 

3850  184, 186 

3896  536, 537 

3997  576 

4051  728,  730,  732 

4342  67 

4343  67 

4572. 603, 606 

4573  603 

4678 317, 318 

4697  127 

4753  68 

4885  207 

4889  274, 448, 842-845 

5177  ....762,753,766 

6290  652 

6364  90 

5366  90 

6467  762,  766 

5468  752,  753 

5527  51 

5628  51 

5529  61 

5892 811,813 

6896  211, 310 

5896-^942  248 

5900  212, 485 

6904  885,  886 

6905  311 

5906  311,  783 

5909  209 

5916  886 

5917  251, 457 

5921-6923  457 

5922  261 

5923  251 

5930  456, 457 

5962  66 

5980  580 

5982 582 

5997  681 


OR  APPLIED— Continued: 

General  Statutes  op  1915: 

§6050-6052 565 

6160  187 

6161  187 

6523  565 

6628  565 

6531  565 

6557  410 

6579  ' 409 

6684  410 

6587  565 

6688  871 

6593  791, 792 

6617  792 

6648  567 

6797-6808    657 

6907  788 

6912  668 

6938  888 

6943  229 

6946  229 

6947  392, 394 

6963  298 

6986  546 

6994  478,480 

7002  247 

7014 96 

7021  247 

7026  746 

7200  173 

7209  512 

7215  392, 396 

7222 464,745 

7264  34, 171 

7302  888 

7320  267,  794 

7378  276 

7407  749 

7460  171 

7469  174 

7476  252 

7569  700 

7670  700 

7681  316 

7603  70, 178-180 

7676  532 

7732  147 

7824  79 

7930  508 

7981  - 68 

7982  678 

8023  677 

8024  677 

8124  512 

8130  901 

8191  512 

8197  524,  525 

8201  524 

8201-8204    524 

8206  524,  526 
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STATUTES  CITED,  CONSTRUED, 
General  Statutes  of  1915: 

§8215 677,  902 

8262  118 

8328  821 

8329  382 

8330  831 

8343  828,824 

8347  322 

8848  821 

8358  714-716 

8361  332, 333 

8367  321 

8368  322, 332 

8369  332 

8447  821 

8473  154 

8480  569,  573 

8481  569,  572 

8482  569,  572 

8545  569, 570 

8765  , 536 

8799  496 

8800  498 

8918  108 

8929  102 

8956  102 

9081  362-365 

9129  784r-786 

10228  ...: 888 

10778  357 

10848  90 

10973,  subdiv.  2  622 

11149  352 

11164  346, 347, 354 

11236  834, 386, 352 

11280  493 

11348  540 

11396  540 

11408  541 

11426  540 

11437  640 

11446  539 

11674  274, 847 

11679  276 

11681  275 

11699  103 

11752  619,  627,  632 

11784  626,  632 

11786  632 

11790  630 

11791  768 

11798  768 

11806  632 

11808  632 

11809  632 

11810  632 

Laws  op  1859: 

Ch.  24  657 

24,  §11, 12 658 

66— Kan.— 1778 


OR  APPLIED— Continued: 
Laws  of  1860: 

Ch.  114 339 

Laws  of  1876: 

Ch.  34,  §22  341 

Laws  op  1889: 

p.  421  707 

Laws  of  1891: 

Ch.  84,  §1  341 

p.  416  707 

Laws  op  1898: 

Ch.  109,  §26 590 

Laws  op  1903: 

Ch.  35,  item  138  709 

Laws  op  1909: 

Ch.  183,  §1  700 

Laws  op  1911: 

Ch.  168  676, 576 

168,  §6 576 

175,  §2  728, 730-732 

218 248 

218, §29  251 

218,  §36 456 

Laws  op  1913: 

Ch.  60,  item  34  709 

60,  item  54  709 

65 646 

65,  §7  647,  648 

65,  §9 648 

79,  §1  673 

179 670 

179,  §1  671 

179,  §2 670, 671 

179,  §6 671 

291, §10  898 

295  «14 

312,  §6 90 

364  709 

Laws  op  1915: 

Ch.  188  624.  625 

188,  §1  524 

230 90 

322, §14  814 

Laws  of  1917: 

Ch.  74,  §5  647 

76  354 

•  79  364 

80, §29  498 

91  707 

133  178, 180 

215,  §1  695,  698 

215,  §5  697, 698 

226,  §1 212 

226,  §5  209 

226,  §27  211 

268  362-864 

268,  §1  368,364 

268,  §2 364 

308 • 366 
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STATUTES  CITED,  CONSTRUED,  OR  APPLIED— Continued  : 


Laws  of  1917: 

Ch.  308,  §6  357 

308, §15  856 

339 708 

340 708 


Laws  of  1917: 

Ch.  341  703 

345 708 

846 702 

851 708 


STIPULATION: 

1.  Judgment — Stipulation  for  Judgment — Estoppel  to  Deny  Va- 
lidity. Where  a  stipulation  for  judgment  signed  by  attorneys 
for  both  parties  is  used  by  one  party  to  procure  a  continuance 
on  hearing  of  a  motion  such  party  is  estopped  from  denying 
that  his  attorney  signed  such  stipulation  without  authority. 
Berry  v.  Dewey 392 

2.  Settlement — Stipulation — ^Time  of  Payment — Interest.  Where 
under  a  written  stipulation  the  amount  for  which  judgment 
should  be  rendered  was  stated,  and  the  time  of  payment  was 
postponed  to  a  future  period,  such  payment  should  draw  in- 
terest from  the  time  such  payments  were  to  be  made.    Id 892 

STREET  RAILWAYS: 

1.  Automobile  —  Collision  with  Street  Car  —  Proximate  Cause. 

Where  the  proximate  cause  of  a  collision  between  a  street  car 
and  an  automobile  was  the  unlawful  speed  at  which  the  auto- 
mobile was  being  driven,  the  plaintiff,  who  was  an  occupant, 
but  not  the  driver  of  the  automobile,  was  guilty  of  contribu- 
tory negligence.    Fair  v.  Tractum  Co 611 

2.  Automobile  Crossing  Railroad — Obstruction  to  View — ^Duty  of 
Driver  —  Contributory  Negligence.  Where  an  automobile 
driver  is  about  to  cross  a  railroad  track  at  a  place  where  his 
view  is  obstructed  it  is  his  duty,  before  driving  upon  the 
track,  to  stop,  look  and  listen,  or  otherwise  assure  himself  of 
the  fact  that  he  can  cross  in  safety.  WillianvB  v.  Electric 
Railroad  Co 268 

3.  An  automobile  driver  who  attempted  to  cross  a  railway 

track  where  his  view  was  obstructed,  without  stopping  and  as- 
certaining whether  he  could  cross  in  safety,  was  guilty  of 
contributory  negligence  barring  recovery  for  damages  from  a 
collision.     Id 268 

4.  Automobile  Crossing  Railroad — ^Trolley  Car  Violating  Speed 
Ordinance — Negligence.  To  subject  the  owner  of  a  trolley 
car  to  liability  for  the  violation  of  a  city  speed  ordinance  in 
a  damage  suit  by  a  private  litigant,  it  must  appear  that  the 
disobedience  of  the  ordinance  caused  or  aggn*&vated  the  dam- 
ages.    Id 268 

5.  Automobile — Negligenoe  of  Driver — No  Imputed  Negligence 
to  Minor  Son.  The  negligence  of  a  father  in  driving  an  auto- 
mobile across  a  railroad  track  without  stopping,  looking  or 
listening,  cannot  be  imputed  to  his  ten-year-old  son  who  is 
riding  with  him.    Burzio  v.  Railway  Co 287 

6.  Injuries — Railroad  Crossing — Findings — Instructions.  Where 
a  jury  has  been  properly  instructed  concerning  negligence  and 
reasonable  and  ordinary  care  and  diligence,  the  answers  to 
special  questions  which  depend  for  their  interpretation  on  the 
definition  of  those  terms,  state  facts  and  not  conclusions  of 
law.    Id,   287 

7.  Interurban  Railway — Local  Service  in  City — Control  of  Utili- 
ties  Commission.     Where  an   interurban  railway  operating  , 
through  numerous  cities  extended  its  line  into  a  city  for  local 
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STREET  RAILWAYS— Continued: 

service,  the  power  to  require  local  cars  to  run  to  a  given  point 
in  such  city  at  specified  times  is  by  statute  vested  in  the  utili- 
ties commission,  and  cannot  be  controlled  by  city  ordinance. 
In  re  Wright 329 

8.  Negligence — Railroad  Crossing — Obstruction  to  View.  Lia- 
bility of  a  railroad  company  for  injuries  in  collision  between 
an  automobile  and  a  railroad  car  may  be  founded  on  negli- 
gence in  allowing  weeds,  grass  and  brush  to  grow  so  as  to 
obstruct  the  vision  of  those  approaching  the  railroad  cross- 
ing.   Burzio  V.  Railway  Co 287 

9.  Negligence — Street  Car  Track — Buggy  Overturned — Death — 
Findings.  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy  occasioned  by  a  street  car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 
with  each  other  nor  with  the  verdict  for  plaintiff.  Adams  v. 
Electric  Railway  Co 214 

10.  Negligence — Verdict — Findings^-Interpretation.  The  general 
verdict  must  stand  where  the  answers  to  special  questions, 
when  properly  interpreted  so  as  to  support  that  verdict,  are 
consistent  therewith  and  do  not  contradict  each  other.  Burzio 
V.  Railway  Co ^ 287 

SUBROGATION: 

1.  Judgment  —  Joint  Debtors  —  Satisfaction  by  One — Subroga- 
tion. A  surety  who  satisfies  a  judgment  against  his  prin- 
cipal, and  files  with  the  clerk  a  notice  of  his  intention  to  claim 
repayment  under  section  474  of  the  civil  code,  has  all  the 
rights  and  remedies  of  an  owner  of  the  judgment  for  the 
purpose  of  enforcing  repayment.    Kinkel  v.  Chase 275 

SURFACE  WATER — See  Waters  and  Watercourses,  1-3. 

T. 
TAXATION: 

1.  Defective  Notice  of  Amount  to  Redeem — ^Voidable  Tax  Deed. 

If  in  a  final  redemption  notice  to  redeem  from  tax  sale  the 
sum  stated  as  necessary  to  redeem  be  substantially  greater 
than  the  amount  properly  chargeable  under  the  statutes  a 
tax  deed  based  thereon  is  voidable.    Jones  v.  Harper 539 

2.  Insurance  Companies — State  Tax  on  Premiums — How  Com- 
puted. Under  the  statute  the  annual  state  tax  of  two  percent 
upon  all  premiums  received  by  foreign  insurance  companies 
should  be  computed  only  upon  the  total  premiums  collected, 
retained  and  devoted  to  the  business  of  the  Insurance  com- 
panies.    The  State,  ex  rel,  v.  Wilson 752 

3.  Taxation — Banks  and  Loan  Companies — Assessments — Shares 
of  Stock — Improper  Deductions.  In  assessing  for  taxation 
shares  of  stock  no  deduction  may  be  made  for  real  estate  in 
other  states  owned  by  banks  or  by  loan  and  investment  com- 
panies.   Bank  v.  Geary  County 334 

4. No  deduction  for  the  assessed  value  of  shares  of  stock 

of  banks  can  be  made  on  account  of  real  estate  acquired  in  the 
ordinary  transaction  of  business  which  is  retained  beyond  the 
periods  limited  by  the  state  and  federal  laws  for  holding  such 
real  estate.     Id 334 

5.  Taxation — Banks  and  Loan  Companies — ^Assessments — Shares 
of  Stock — ^Proper  Deductions.  The  assessed  value  of  real 
estate  generally,  and  not  merely  the  banking  house  or  ofAce 
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TAXATION — Continued  : 

building,  and  real  estate  representing  an  investment  of  orig- 
inal capital  stock,  may  be  deducted  from  the  value  of  shares 

of  stock,  for  the  purposes  of  taxation.    IdL 334 

6. In  the  case  of  state  banks,  the  deduction  on  account 

of  real  estate  necessary  for  the  convenient  transaction  of 
business,  including  furniture  and  fixtures,  may  not  exceed  the 
value  of  real  estate  which  the  bank  has  capacity  to  hold  for 
that  purpose.    Id. 834 

7.  The  limitation  stated  above  does  not  apply  to  national 

banks  or  loan  or  investment  companies.    Id. 834 

8.  Taxation — Banks  and  Loan  Companies — No  Deductions  for 
Real  Estate  in  Other  States — Constitutional  Law.  The  pro- 
hibition upon  deducting  from  the  value  of  shares  of  stock  of 
state  banks  and  loan  or  investment  companies  the  value  of 
real  estate  situated  in  a  foreign  state  does  not  infringe  the 
fourteenth  amendment  to  the  constitution  of  the  United  States. 

Id.   334 

9. The  prohibition  does  not  result  in  double  taxation  by 

this  state.    Id. , 334 

10.  Taxation — Banks  and  Loan  Companies — Reasonable  Classifi- 
cation. The  classification  of  loan  and  investment  companies 
with  state  and  national  banks  for  purposes  of  taxation  is  a 
reasonable  classification,  which  does  not  infringe  the  consti- 
tutional requirement  that  taxes  shall  be  assessed  and  levied 

at  a  uniform  and  equal  rate.    Id 334 

11.  Taxation — Banks  and  Loan  Companies  —  Shares  of  Stock — 
Assessable  at  Full  Value.  Shares  of  stock  in  banks  and  loan 
companies  are  to  be  assessed  at  their  true  value,  which  may 

or  ^ay  not  coincide  with  their  bookkeeping  value.    Id 334 

12.  Taxation — Banks  and  Loan  Companies — Statute.  The  tax 
contemplated  by  section  11286  of  the  General  Statutes  of 
1915,  relating  to  taxation  of  national  banks,  state  banks,  and 
loan  and  investment  companies,  is  a  tax  on  shares  of  stock 
in  the  hands  of  stockholders,  and  not  a  tax  on  capital  stock 

or  assets,  the  property  of  the  corporation.    Id 334 

18.  Taxation — Banks  and  Loan  Companies — ^Value  of  Shares  of 
Stock — Properly  Determined.  Conduct  of  the  state  tax  com- 
mission in  arriving  at  the  true  value  of  shares  of  stock,  not 
fraudulent  or  so  arbitrary  or  capricious  as  to  amount  to  fraud, 
is  not  subject  to  review  by  the  courts.    Id 334 

TAX  DEEDS— See  Taxation,  1. 
TELEGRAPHS  AND  TELEPHONES: 

1.  Contract  by  Telegram — Sale  of  Melons^Evidence  for  Jury. 
Under  the  facts  disclosed  by  the  plaintiff's  evidence,  and  stated 
in  the  opinion,  it  was  not  error  for  the  court  to  overrule  a  de- 
murrer to  that  evidence.     Bruce  v.  Hays 115 

2.  Contract  by  Telegram  —  Sale  of  Melons  —  Instruction  Not 
PrejudiciaL  As  against  a  defendant  there  is  no  error  in 
giving  an  instruction  which  properly  states  his  defense,  al- 
though there  is  not  sufficient  evidence  to  justify  the  instruc- 
tion.    Id 115 

3.  Dismantling  Telephone  Line — Another  Efficient  Line  Estab- 
lished. The  dismantling  of  a  direct  telephone  line  between 
two  places  does  not  constitute  an  objectionable  change  in  serv- 
ice, where  another  equally  efficient  line,  though  not  a  direct 
one,  between  the  two  points  is  established.    The  State,  ex  reL, 

V.  Telephone  Co 818 
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TELEGRAPHS  AND  TELEPHONES— Continubd: 

4.  Gratuitous  ^errice — ^Discriminatory  Practice.  The  grratuitous 
allowance  by  one  telephone  company  of  the  use  by  another 
company  of  a  line  owned  by  it,  constitutes  a  discriminating 
practice  forbidden  by  the  statute,  and  therefore  is  not  one 
which  the  utilities  commission  can  require  to  be  continued.    IcL,  818 

5.  Negligence — ^Telephone  Wires — Injuries — Prima  Facie  Case — 
Burden  of  Proof.  Where  a  plaintiff  has  proved  that  he  sus- 
tained injuries  through  the  dangerous  situation  of  a  telephone 
wire  hanging  across  a  public  highway,  the  burden  passes  to 
the  telephone  company  to  show  facts  excusing  the  dangerous 
condition  of  the  highway.  Walmaley  v.  TeUpkone  Asaoeia- 
tion    189 

6.  Negligence  — Trial  — No  Prejudicial  Error  in  Record.  Thfe 
record,  in  an  action  to  recover  damages  for  personal  injuries 
sustained  through  the  negligent  maintenance  of  a  telephone 
wire  across  a  public  highway,  examined,  and  no  prejudicial 
error  discerned  therein.    Id 189 

7.  Telephone  Wire  over  Highway — ^Injuries — Evidence.     Negli- 

fence  in  the  maintenance  of  a  telephone  wire  across  a  public 
ighway  is  sufficiently  established  when  it  is  shown  that  the 
wire  hung  so  low  as  to  interfere  with  the  customary  use  of 
the  highway.    Id,  189 

8.  Utilities  Commission — Order  Enforceable  by  Mandamus.  This 
court  has  jurisdiction  to  enforce  by  mandamus  an  order  of  the 
utilities  commission,  notwithstanding  the  pendency  in  the  dis^ 
trict  court  of  an  action  to  enjoin  its  enforcement.    The  State^ 

ex  reLf  v.  Telephone  Co 818 

9.  Utilities  Commission — ^Telephone  Line  Discontinued — ^Resto- 
ration Ordered — ^Mandamus  Denied.  Where  a  telephone  line 
is  discontinued  without  consent  of  the  utilities  commission,  and 
facts  are  shown  to  that  tribunal  which  would  have  compelled 
the  granting  of  such  consent  had  it  been  asked,  obedience  of 
an  order  of  the  utilities  commission  directing  restoration  will 
not  be  compelled  by  mandamus.    Id 818 

THEATERS  AND  SHOWS: 

1.  Censorship— Conclusiveness  of  Determination — Statute — Re- 
view. The  Kansas  board  of  review  has  full  power  to  de- 
termine whether  films  offered  for  its  examination  and  decision 
are  proper  for  exhibition,  and  its  determination  is  not  open 
to  review  unless  its  action  is  fraudulent  or  beyond  its  juris- 
diction.   Photoplay  Corporation  v.  Board  of  Review 866 

2.  Under  section  15  of  chapter  308  of  the  Laws  of  1915, 

redress  for  an  aggrieved  party  is  not  a  reexamination  of  a 
picture  by  the  court,  nor  exercise  of  administrative  and  nonju- 
dicial power,  but  is  such  redress  as  the  court  may  give.    Id, ..  856 

TITLE  AND  OWNERSHIP: 

1.  Adverse  Possession — Payment  of  Taxes  as  Evidence.  Pay- 
ment of  taxes,  although  not  a  controlling  circumstance,  is  one 
of  the  means  by  which  ownership  is  asserted,  and  the  failure 
to  pay  taxes  weakens  a  claim  of  ownership  by  adverse  posses- 
sion.   Finn  v,  Alexander 607 

2.  Adverse  Possession — Requisite  to  Obtain  Title.  Title  to  land 
of  anoUier  cannot  be  acquired  by  adverse  possession  unless 
the  possession  is  open,  notorious,  hostile  and  exclusive,  and 
of  such  nature  that  the  owner  may  be  presumed  to  know  the 
occupant  is  claiming  a  title  inconsistent  with  his  own.    Id. . .  607 
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TITLE  AND  OWNERSHIP— Continued  : 

3.  — Occupancy  of  land  in  common  with  the  vwner,  or  with 

his  consent  and  in  recognition  of  his  right,  is  not  sufficient  to 
constitute  adverse  possession.    Id 607 

4.  "Bond  to  Quiet  Title" — Misdescription  of  Land — Reformation. 
Where  there  was  a  mistake  in  the  description  of  land  as  given 
in  a  "bond  to  quiet  title"  and  no  reformation  was  asked,  it  was 
not  prejudicial  error  for  the  trial  cdurt  to  treat  the  bond  as 
reformed  to  correspond  with  the  facts  proven.  Svodgraas  v. 
Snodfgraas    281 

5.  "Bond  to  Quiet  Title"— Tender  of  Quitclaim  Deed—Sufficient 
Performance.  In  an  action  upon  a  bond  given  "to  quiet  title" 
to  certain  described  lands,  a  tender  of  a  quitclaim  deed  which 
quieted  the  title  in  plaintiff  to  all  the  land  he  could  rightly 
claim  was  a  sufficient  performance  of  the  conditions  of  the 
bond.     Id 281 

6.  Deed  by  Wife — Nonjoinder  of  Husband — Husband's  Interest 
Not  Conveyed.  Where  a  wife  conveyed  land  owned  by  her, 
without  her  husband  joining  in  the  deed,  and  the  land  not 
having  been  a  homestead  nor  sold  for  payment  of  debts,  the 
husband  upon  the  decease  of  the  wife  became  absolute  owner 

of  a  one-half  interest  in  such  land.    Murray  v,  Murray 184 

7.  The  plaintiff's  allegation  that  the  wife  was  unduly 

influenced  was  immaterial,  as  she  could  not  convey  his  in- 
terest in  the  land  without  his  consent.    Id 184 

8.  Deeds  in  Escrow — Fraud  Discovered — Rescission  of  Contract 
— Reconveyance.  Where  deeds  to  land  are  deposited  in  escrow 
to  await  final  payment,  no  title  passes  until  full  pajrment  is 
made,  and  where  the  grantee  is  entitled  to  rescind  on  the 
ground  of  fraud  discovered  no  formal  offer  to  reconvey  the 
property  is  required.    Business  Blocks  Co.  v,  Gregory S3 

9.  Oil  and  Gas  Lease — No  Conveyance  of  Real  Estate.  The  pro- 
visions of  an  oil  and  gas  lease  examined,  and  held  the  instru- 
ment did  not  operate  to  sever  and  convey  as  real  estate  sub- 
surface mineral  deposits.    Hover  v.  McNeill 492 

10.  Public  Lands — Congressional  Grant — Railroad  Right  of  Way 
—Vested  Title.  Under  the  acts  of  congress  of  1862  and  1864 
the  Union  Pacific  Railroad  Company  became  the  owner  in  fee 
of  a  right  of  way  200  feet  on  either  side  from  the  center  of 
the  track,  which  right  is  superior  to  claims  subsequently 
initiated  and  is  not  defeated  by  adverse  possession.    Railroad 

Co,  V.  Davenport 513 

11.  Sale  of  Land  —  Interest  on  Payments  —  Abstract  of  Title. 
Under  the  evidence  and  terms  of  the  contract  the  vendor  of 
land  was  entitled  to  interest  on  deferred  pajonents  from  the 
date  of  the  contract  and  when  the  abstract  of  title  was  ap- 
proved.    GUlidett  V.  Hayden 616 

12.  Sale  of  Land — Nonmarketable  Title — Specific  Performance. 
Where  a  vendor  agreed  to  furnish  an  abstract  of  title  satis- 
factory to  the  vendee,  and  the  abstract  furnished  showed  an 
unmarketable  title,  specific  performance  of  the  contract  of 
sale  was  properly  refused.    Canaday  v.  Miller 577 

18.  Town  Site — ^Control  of  Levees  and  Streets — Cannot  be  De- 
vested by  City.  A  city  cannot  by  executing  a  deed  of  con- 
veyance to  a  part  of  a  public  levee  disable  itself  in  its  public 
municipal  power  nor  relinquish  its  public  municipal  duty  to 
control  the  property  for  the  public  good.  Douglas  County  v. 
City  of  Laiorence 666 


Digitized  by  VjOOQIC 


INDEX.— Vol.  102.  1047 


TITLE  AND  OWNERSHIP— Continued: 

14.  Town  Site — Control  of  Levees  and  Streets — ^Vested  in  City. 

The  lawful  possession,  dominion  and  control  of  all  levees, 
streets  and  the  like,  dedicated  to  the  public  by  the  founders  of 

a  town  site,  are  vested  in  the  city  by  operation  of  law.    Id 656 

16.  Town  Site — Levees  and  Streets  Dedicated — Fee  in  County  in 
Trust.  When  the  founders  of  a  city  or  town  execute,  file  and 
record  the  plat  of  the  property  devoted  by  them  to  town-site 
purposes,  the  fee  title  of  the  levees,  streets,  alleys,  parks  and 
the  like  vests  in  the  county  forever  in  trust  for  the  public  by 
operation  of  law.    Id 656 

16.  Town  Site — Levees — Nonuse — Adverse  Possession — Statute  of 
Limitations.  Duties  and  privileges  conferred  and  imposed 
upon  a  municipal  corporation  exclusively  for  the  public  benefit 
cannot  be  lost  through  nonuse,  estoppel  or  adverse  possession, 
and  statutes  of  limitation  are  not  ordinarily  applicable 
thereto.     Id 656 

17.  Will — Construction  —  Life  Estate  —  Estates  in  Remainder — 
Vested  Title.  Where  a  testator  bequeaths  a  life  estate  to  his 
widow,  and  the  remainder  undivided  to  his  sons,  the  sons  ac- 
quire a  vested  remainder  in  the  property,  and  they  may  sell 
and  dispose  of  their  undivided  interests.  Stevenson  v.  Steven- 
son         80 

18.  After  a  testator  had  thus  disposed  of  his  property  by 

will  a  subsequent  provision  in  the  will  did  not  fairly  imply 
that  the  sons  might  not  absolutely  dispose  of  the  undivided 
interests  vested  in  them  by  their  father's  will.    Id, 80 

19.  Will  —  Perpetuities  —  Void  Provisions  —  Descent  of  Estate. 
Where  a  will  fails  because  it  offends  the  rule  against 
perpetuities  the  property  thus  ineffectually  disposed  of  vests 

at  once  in  the  heirs  at  law  of  the  deceased.  Lasnier  v,  Martin,  551 

TORT-FEASORS— See  Torts. 
TORTS: 

1.  Action  on  Tort — New  Action  on  Contract^ — Statute  of  Limita- 
tions. An  action  for  damages  resulting  from  negligence  is 
not  the  same  as  one  on  a  contract  of  settlement,  and  the 
pendency  of  an  action  founded  on  such  a  contract  does  not 
suspend  the  running  of  the  statute  of  limitations  against  an 
action  on  the  tort.    Thompson  v.  Railway  Co 668 

2.  Detective  Agent — Assaulting  Suspected  Criminal — Extorting 
Confession.  Where  a  detective  agency  authojrized  its  repre- 
sentative to  obtain  a  confession  from  a  suspect,  and  in  exe- 
cuting that  authority  an  unlawful  assault  and  battery  is  com- 
mitted upon  the  suspect,  the  detective  agency  is  liable  for  the 
damages  resulting  from  the  unlawful  assault.  Mansfield  v. 
Detective  Agency 687 

3.  Joint  Tort-feasors — Compromise  with  Part  of  Them.  On  an 
oral  compromise  with  several  joint  tort-feasors,  a  reservation 
of  the  right  to  proceed  against  the  other  joint  tort-feasors 
may  be  made  orally.    Scott  v.  Fair  Association 653 

4.  Joint  Tort-feasors — Damages — Contribution.  It.  is  a  general 
rule  that  where  one  of  several  joint  tort-feasors  is  compelled 
to  pay  damages  for  the  joint  wrong  of  all  he  cannot  enforce 
contribution  or  secure  reimbursement  from  any  of  the  other 
tort-feasors.    Rucker  v.  Allendorph 771 

5.  Tort — Photograph  in  Moving  Picture — Rights  of  Privacy — 
Damages.    The  exhibition  in  a  moving-picture  theater  of  the 
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TORTS — Continued  : 

photograph  of  a  person  taken  without  her  consent  and  for  .the 
purpose  of  exploiting  the  publisher's  business,  is  a  violation 
of  the  right  of  privacy  and  entitles  her  to  recover  without 

proof  of  special  damage.    Kunz  v.  Allen 883 

6.  Tortious  Act  of  Servant — Liability  of  PrindpaL  A  master  is 
responsible  for  the  tortious  acts  of  his  servant  where  such 
acts  are  incidental  to  and  done  in  furtherance  of  the  busi- 
ness of  the  master,  even  if  such  acts  are  done  willfully  or  in 
excess  of  the  authority  conferred.  Mansfield  v.  Detective 
Agency    687 

TRANSCRIPTS: 

1.  Transcript  from  Justice  of  Peace — Filed  in  Another  County — 
SherifTs  Sale — Open  to  Attack.  An  attempt  to  redeem  real 
property  from  a  sheriff's  sale  made  under  an  execution  that 
is  void  does  not  ratify  the  proceedings  nor  cure  the  defect  in 

the  Jurisdiction.    Duncan  v.  Investment  Co 726 

2.  Transcript  from  Justice  of  Peace — Filed  with  District  Clerk 
of  Another  County — ^Void  Execution.  Where  a  transcript  of 
a  judgment  of  a  justice  of  the  peace  is  filed  with  the  district 
clerk  and  a  copy  of  such  transcript  is  filed  with  the  district 
clerk  of  another  county,  the  district  court  of  the  latter  county 
has  no  jurisdiction  to  issue  an  execution  thereon,  or  to  con- 
firm a  sheriff's  sale  made  thereunder.    Id 725 

TRIAL — See  Pleading  and  Practice. 
TROVER  AND  CONVERSION. 

1.  Damages — Storage  Charges.     The  plaintiff  is  entitled  to  set 

up  a  claim  for  storage  charges  as  damages  for  conversion. 

Tire  Co.  v  Kirk 418 

TRUSTS  AND  TRUSTEES: 

1.  Oil  and  Gas  Lease — Group  of  Buyers — Title  in  Trust  for  All 
— Innocent  Purchasers.  Where  an  oil  and  gas  lease  is  ex- 
ecuted to  a  membei^  of  a  group  of  buyers,  who  takes  title  for 
'the  benefit  of  all,  one  who  buys  from  the  trustee  with  notice  of 
the  trust  acquires  no  beneficial  title  against  the  actual  owners. 
Go88  V,  Rotkrock 272 

2.  Oil  Lease— Oral  Contract— Statute  of  Frauds— Trusts.  Where 
an  oil  and  g^as  lease  negotiated  by  several  lessees  is  made  to 
one  of  them  as  trustee  for  the  benefit  of  all,  and  each  of  the 
group  of  buyers  subsequently  paid  his  share,  their  claims 
cannot  be  defeated  on  the  ground  that  the  transaction  was 
within  the  statute  of  frauds.    Id 272 

3.  Neither  the  trustee  holding  title  for  the  benefit  of 

buyers  of  an  oil  lease,  nor  any  purchaser  from  him  with  notice, 
can  defeat  the  trust  on  the  ground  that  it  was  not  created  or 
evidenced  by  writing.    Id 272 

4.  Oil  Lease— Sale  by  Trustee  4- Ratification  by  Owners — ^Es- 
toppel. Where  a  trustee  makes  a  sale  of  an  oil  lease  a  bene- 
ficial owner  of  the  lease  who  elects  to  look  to  such  trustee  for 
his  share  of  the  purchase  price  thereby  ratifies  the  sale,  and 
is  estopped  from  claiming  title  as  against  the  purchaser  at 
such  sale.    Id 272 

5.  Oral  Promise  to  Leave  Property  to  Heir — ^Trust  by  Implica- 
tion. An  oral  promise  by  an  ancestor  for  good  consideration 
to  leave  at  his  death  a  share  of  his  property  to  a  presumptive 
heir  impressed  a  trust  upon  his  estate  which  trust  arises  by 
implication  of  law.    Stahl  v,  Stevenson 844 
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TRUSTS  AND  TRUSTEES—Continued: 

6.  Prceedinsrs  in  Aid  of  Execution— Will— ''Spendthrift  Trust'' 

To  create  a  spendthrift  trust 'a  will  need  not  expressly  declare 
that  the  interest  of  the  cestui  que  trust  shall  be  beyond  the 
reach  of  his  creditors.  It  is  sufficient  if  the  intention  can  be 
clearly  ascertained  from  the  whole  will.    Everitt  v.  Haskins,  546 

7.  In  the  present  case  the  will  created  a  spendthrift  trust 

and  the  trust  property  cannot  be  reached  by  creditors  of  the 
cestui  que  trust.    Id 546 

8.  Town  Site — Control  of  Levees  and  Streets — Vested  in  City. 
The  lawful  possession,  dominion  and  control  of  all  levees, 
streets  and  the  like,  dedicated  to  the  public  by  the  founders  of 
a  town  site,  are  vested  in  the  city  by  operation  of  law.  Douglas 
County  V.  City  of  Lawrence * 666 

9.  Town  Site — Levees  and  Streets  Dedicated — Fee  in  County  in 
Trust.  When  the  founders  of  a  city  or  town  execute,  file  and 
record  the  plat  of  the  property  devoted  by  them  to  town-site 
purposes,  the  fee  title  of  the  levees,  streeto,  alleys,  parks  and 
the  like  vests  in  the  county  forever  in  trust  for  the  public 

by  operation  of  law.    Id 666 

U. 
UNDUE  INFLUENCE— See  Gifts,  1. 

V. 
VENDOR  AND  PURCHASER: 

1.  Action  on  Bond  to  Quiet  Title — Evidence.  In  a  suit  on  a  bond 
to  quiet  title  under  which  the  obligor  had  tendered  a  quit- 
claim deed,  held,  that  sustaining  a  demurrer  to  plaintiff's  evi- 
dence was  not  error.    Snodgrass  v.  Snodgrass 281 

2.  Bond  to  Quiet  Title— Tender  of  Quitclaim  Deed— Validity- 
Conditions.  On  tender  of  a  quitclaim  deed  on  condition  that 
it  be  accepted  in  satisfaction  of  a  bond  to  quiet  title,  which 
condition  had  no  proper  place  in  the  tender,  yet  as  the  deed 
quieted  title  to  all  land  which  plaintiff  could  rightfully  claim, 

it  did  not  make  the  tender  void.    Id 281 

VENUE: 

1.  Action  to  Compel  Reconveyance — Fraud — Action  Transitory. 

An  action  to  compel  the  defendant  to  reconvey  land  claimed  by 
him  under  a  deed  alleged  to  have  been  procured  through  his 
fraud  is  transitory  and  not  local,  and  may  be  brought  in  any 
county  where  personal  service  can  be  had  upon  him.  Zane 
V.   Vawter 887 

2.  The  statute  requiring  actions  "for  the  determination 

in  any  form"  of  an  interest  in  real  property  to  be  brought  in 
the  county  where  it  is  situated  relates  to  action  operating 
directly  on  the  property,  and  does  not  apply  where  it  is  sought 

to  control  the  personal  conduct  of  defendant.    Id 887 

3.  Change  of  Venue — ^Disqualification  of  Judge.  Where  a  change 
of  venue  is  granted  for  disqualification  of  a  regular  judge  and 
another  judge  is  called  in,  who,  after  trying  some  issues  de- 
clines to  act  further,  the  regular  judge  should  request  the 
judge  of  some  other  district  to  serve.    Berry  v,  Dewey 392 

4.  Foreign  Insurance  Company  —  Process  —  Service  on  Agent. 
Seryice  upon  a  duly  licensed  general  agent  of  a  foreign  in- 
surance company  whose  principal  office  is  in  the  county  is 
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VENUE — Ck)NTiNUED : 

sufficient  to  give  the  court  jurisdiction  of  the  company. 
SneUing  v.  Benefit  Association 227 

5.  To  acquire  jurisdiction  in  the  way  stated  does  not 

violate  the  fourteenth  amendment  to  the  federal  constitution. 

Id 227 

6.  Foreign  Insurance  Company — Where  Suit  May  be  Brought — 
Statute.  Under  section  53  of  the  civil  code  an  action  against 
a  foreign  insurance  company  to  recover  upon  a  policy  of  in- 
surance may  be  brought  in  any  county  where  it  may  be  found, 
regardless  of  where  the  cause  of  action  arose  or  of  the  resi- 
dence of  the  plaintiff.     Id 227 

7.  The  provision  of  section  53  of  the  civil  code  that  an 

action  against  a  foreign  insurance  company  may  be  brought 
in  any  county  where  the  cause  of  action  or  some  part  thereof 
arose  is  a  permissive  and  cumulative  remedy  and  not  an  ex- 
clusive remedy.    Id 22T 

VERDICT  AND  FINDINGS: 

1.  Compensation     Act  —  Injuries  —  Judgment     Not     Excessive. 

Under  the  compensation  act  a  judgment  for  $1,690  for  acci- 
dental injuries  to  a  workman's  eye  does  not  appear  excessive. 
Stuart  V.  Kansas  City 307 

2.  Condemnation  Proceedings  —  Damages  —  Findings  Not  Con- 
flicting. In  condemnation  proceedings  a  special  finding  that 
there  was  no  evidence  of  the  depreciation  of  each  part  of  a 
farm  lying  on  either  side  of  the  right  of  way  does  not  con- 
flict with  another  finding  of  the  damages  to  the  land  as  a 
whole.    Calkins  v.  Railroad  Co 835- 

3.  Condemnation  Proceeding — Not  a  ''Quotient  Verdict.**  Where 
each  juror  set  down  his  estimate  of  damages  and  these  were 
added  and  the  amount  divided  by  twelve,  and  the  jury  finally 
reached  a  verdict  materially  different  from  the  quotient,  the 

.  verdict  was  not  a  "quotient  verdict."    Schaake  v.  Railway  Co,^  470" 

4.  Contract  of  Employment — Consistent  Findings.  In  an  action 
against  an  estate  for  services  performed  for  decedent  there 
was  no  inconsistency  in  the  findings  relative  to  the  time  when 
payment  was  to  be  made  for  such  services.  Dtd)bs  v.  Ha- 
worth    603 

5.  Injuries — Railroad  Crossing — ^Findings — Instructions.  Where 
a  jury  has  been  properly  instructed  concerning  negligence 
and  reasonable  and  ordinary  care  and  diligence,  the  answers 
to  special  questions  which  depend  for  their  interpretation  on 
the  definition  of  these  terms,  state  facts  and  not  conclusions 

of  law.    Burzio  v.  Railway  Co 287 

6.  Insurance  —  Loss  —  Inconsistent  Findings  —  New  Trial.  The 
court  granted  a  new  trial  of  the  cause  because  the  verdict  re- 
turned by  the  jury  was  not  supported  by  the  evidence  and  be- 
cause the  special  findings  were  inconsistent.  Held,  not  error. 
Tersina  v.  Insurance  Co 87 

7.  Island  Lands  —  Findings  —  New  Trial  Granted  —  No  Error. 
Where  numerous  findings  were  made  by  a  jury,  and  upon  the 
whole  record  it  appears  that  a  new  trial  was  ordered  because 
the  trial  judge  disagreed  with  the  jury  on  the  facts,  the  order 
granting  a  new  trial  is  not  reviewable.    Warner  v.  Snook 814 

8.  Although  the  trial  court  did  not  set  aside  the  findings 

of  the  jury,  yet  unless  it  appears  from  the  record  that  the 
court  approved  such  findings  this  court  on  appeal  from  an 
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VERDICT  AND  FINDINGS— Continued  : 

order  granting  a  new  trial  will  not  order  judgment  on  such 
findings.    Id 814 

9.  Life  Insurance  —  Verdict  —  Instructions.  The  evidence  sup- 
ported the  verdict  and  there  was  no  error  in  the  giving  or  re- 
fusing of  instructions.    Sharrer  v.  Insurance  Co 660 

10.  Negligence — Findings  Contrary  to  Evidence — New  Trial.  A 
verdict  of  the  jury  must  be  set  aside  where  special  findings 
material  to  its  support  are  determined  by  the  court  to  be  con- 
trary to  the  evidence.    Brice-Nash  v.  Street  Railway  Co 36 

11.  Negligence — Personal  Injuries — Proper  Special  Questions.  In 
an  action  to  recover  for  injuries  negligently  inflicted  it  is 
proper  to  request  the  jury  to  find  what  the  defendant's  acts 

of  negligence  were.    Eastman  v.  Railway  Co 400 

12.  A  submitted  question  is  examined  and  not  found  to 

contain  any  pitfall  or  trap  for  the  unwary  juror.    Id 400 

13.  Negligence  —  Street-car  Track-^Buggy  Overturned — Death — 
Findings.  In  an  action  for  damages  for  the  death  of  a  driver 
of  a  buggy  occasioned  by  a  street-car  track  extending  above 
the  surface  of  the  street,  the  findings  were  not  inconsistent 

,  with  each  other  nor  with  the  verdict  for  plaintiff.    Adams  v. 

Electric  Railway  Co 214 

14.  Negligence — Verdict — Findings — Interpretation.  The  general 
verdict  must  stand  where  the  answers  to  special  questions, 
when  properly  interpreted  so  as  to  Support  that  verdict,  are 
consistent  therewith  and  do  not  contradict  each  other.    Burzio 

V,  Railway  Co 287 

15.  Note — Defense  of  Payment  —  Findings  —  Evidence — Agency. 
In  an  action  on  a  promissory  note  executed  by  defendant  and 
two  sureties,  a  finding  that  payment  was  made  by  defendant 
to  the  sureties,  and  that  they  were  the  duly  authorized  agent 
of  the  payee  to  receive  payment,  is  contrary  to  the  evidence 
and  the  undisputed  facts.    Studebaker  Corporation  v.  Bell 259 

16.  Personal  Injuries  —  Findings  —  Contributory  Negligence.  In 
an  action  against  a  city  for  injuries  sustained  by  a  pedestrian 
striking  her  foot  against  the  end  of  a  plank,  the  findings  of 
the  jury  did  not  as  a  matter  of  law  convict  the  plaintiff  of 
contributory  negligence.    Weaver  v.  City  of  Cherry  vale 475 

17.  Personal  Injuries — Findings — Verdict — New  Trial  at  Subse- 
quent Term.  Where  at  a  subseq[uent  term  the  court  granted 
a  new  trial  because  of  such  findings,  no  motion  therefor  hav- 
ing been  filed  by  either  party,  such  ruling  is  reversible  on 
appeal.     Id 475 

18.  Report  of  Referee — New  Trial  Denied — No  Appeal — Judg- 
ment. Where  judgment  was  rendered  upon  the  findings  of 
fact  and  conclusions  of  law  in  a  referee's  report,  and  grounds 
for  a  new  trial  were  not  presented  in  time,  and  no  appeal  was 
taken  from  an  order  denying  a  new  trial,  the  judgment  will  be 
affirmed.    Bank  v.  Bank 412 

19.  Reward — Apprehending  Criminal  —  Trial  —  Evidence.  There 
was  no  material  inconsistency  in  the  findings  of  the  jury. 
Smith  V.  Fenner  830 

20.  The  evidence  was  held  sufficient  to  support  the  find- 
ing, verdict  and  judgment  that  plaintiff  had  earned  the  re- 
ward offered  by  defendant.    Id 830 

21.  Sale  of  Land  —  Interest  on  Payments  —  Abstract  of  Title. 
Under  the  evidence  and  terms  of  the  contract  the  vendor  of 
land  was  entitled  to  interest  on  deferred  payments  from  the 
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VERDICT  AND  FINDINGS— Continued: 

date  of  the  contract  and  when  the  abstract  of  title  was  ap- 
proved.   GUlidett  V.  HaycLen 616 

22.  Sale  of  Land  —  Non marketable  Title — Specific  Performance. 
Where  a  vendor  agrreed  to  furnish  an  abstract  of  title  satis- 
factory to  the  vendee,  and  the  abstract  furnished  showed  an 
unmarketable  title,  specific  perfbrmance  of  the  contract  of  sale 
was  properly  refused.    Canaday  v.  Miller 677 

23.  Sale  of  Mechanical  Milker — Damages — Findings.  In  an  ac- 
tion for  the  purchase  price  of  a  milk  separator,  and  mechanical 
milker,  ^e  findings  of  damages  in  favor  of  defendant  from 
defects  in  the  article  were  not  inconsistent  nor  unsupported  by 
evidence.    Cream  Separator  Co,  v,  Abbott 265 

24.  Uninsulated  Wires — Injuries — ^Trial — ^Findings  Construed.  A 
finding  to  the  effect  that  ^a  loose  wire  had  been  in  contact  with 
the  wires  of  an  electric  light  company  so  long  that  it  ought  to 
have  discovered  it  before  the  occurrence  of  an  accident  was 
held  not  supported  by  the  evidence.    Storm  v.  Light  Co 40 

26.  A  finding  that  the  company's  wires  would  not  have  in- 
jured any  one  using  the  streets  in  a  way  reasonably  to  have 
been  foreseen,  held  not  to  mean  that  the  throwing  of  a  loose 
wire  across  them  could  not  have  been  anticipated  by  the  exer- 
cise of  ordinary  caution.    Id 40 

26.  Wrongful  Death  —  Verdict  Not  Excessive.  Jn  an  action 
brought  by  a  mother  to  recover  for  the  wrongful  death  of  her 
son,  a  verdict  and  judgment  for  $6,000  is  not  excessive  where 
the  dec'^ased  was  33  years  old  at  the  time  of  his  death,  was 
in  good  health  and  vigorous,  and  was  accumulating  property. 
Berry  v,  Dewey 

27.  Financial  benefits  derived  by  the  heir  of  a  person  who 

has  lost  his  life  by  the  wrongful  act  of  another  cannot  be  de- 
ducted from  the  damages  sustained  and  the  verdict  and  judg- 
ment be  reduced  by  the  benefits  received.    Id 

VERIFICATION — See  Executors  and  Administrators,  4,  6. 

W. 

WAIVER— See   Criminal  Law,   13;   Depositions  1;   Negotiabus 
Instruments,  16-17. 

WARRANTS — See  Schools  and  School  Districts,  8-11. 
WARRANTY: 

1.  Deed — Breach  of  Warranty— Incumbrances — Mutual  Mistake 
— Presumptions.  Where  a  deed  contained  a  warranty  against 
incumbrances  the  presumption  is  that  the  deed  contain^  the 
agreement  of  the  parties,  but  such  presumption  may  be  over- 
come by  evidence  which  incontrovertibly  shows  that  this  cove- 
nant was  inserted  by  mutual  mistake.    Ztispann  v,  Roy 188 

.2. A  mutual  mistake  in  a  deed  convejing  real  property 

may  be  shown  although  the  parties  thereto  did  not,  before 
it  was  signed,  carefully  examine  it  to  ascertain  whether  it 

expressed  their  agreement.     Id, 188 

3. A  mutual  mistake  in  a  written  contract  is  one  that  is 

made  by  all  the  parties  thereto.    Id. 188 

4.  Sale — Breach  of  Warranty — Burden  of  Proof.  In  an  action 
for  breach  of  warranty  in  the  sale  of  a  jack,  where  the  facts 
touching  the   alleged   failure   of  warranty  were   peculiarly 
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WARRANTY— Continued  : 

within  the  knowledge  of  the  vendee,  it  was  proper  to  impose 
upon  the  vendee  the  burden  of  showing  that  the  jack  did  not 
measure  up  to  the  warranty.    Eagan  v,  Murray 193 

6.  Sale  —  New  Contract — Effect  of  Conditional  Sale  —  No  Re- 
newal of  Chattel  Mortgage.  After  a  sale  and  rescission  of  a 
contract  of  purchase  of  a  machine  a  new  contract  of  condi- 
tional sale  of  the  same  machine  entered  into  did  not  reanimate 
a  chattel  mortgage  covering  the  machine  which  was  extin- 
guished by  the  former  rescission.    Implement  Co.  v.  WUlhite,    66 

6.  Sale  of  Jack — Breach  of  Warranty — Petition — ^Prayer  for 
Relief.  Ordinarily  a  petition  which  narrates  several  dis- 
tinct breaches  of  a  valid  contract  states  a  cause  of  action 
with  sufficient  precision  against  the  party  who  breached  the 
contract,  although  the  prayer  may  be  for  alternative  relief, 
and  a  cause  of  action  so  pleaded  is  good  against  a  demurrer. 
Eagan  v.  Murray 193 

7. The  prayer  of  a  petition  is  no  part  of  the  statement 

of  facts,  and  if  tiie  cause  of  action  is  stated  and  proved  the 
court  will  adjudge  and  decree  the  proper  legal  redress,  which 
may  or  may  not  conform  in  whole  or  in  part  with  the  relief 
prayed  for.     Id. 193 

8.  Sale  of  Threshing  Machine — Note  and  Mortgage — Breach  of 
Warranty — Rescission.  Where  a  machine  is  sold  with  war- 
ranty, and  notes  and  chattel  mortgage  given,  and  the  ma- 
chine fails  to  fill  the  warranty,  the  purchaser  may  rescind 
the  contract,  and  thereby  effect  the  extinguishment  of  the 
chattel  mortgage.    Implement  Co.  v.  WUlhite 66 

9. The  facts  relating  to  a  return  of  a  threshing  machine, 

which  has  proved  altogether  worthless  for  the  purpose  for 
which  it  was  bought,  examined,  and  held  that  there  was  a 
substantial  compliance  with  the  contract  provisions  as  to  the 
place  to  which  it  was  to  be  returned.    Id. 66 

WATERS  AND  WATERCOURSES: 

1.  Surface  Water — ^Drainage — Depression — ^Not  a  Watercourse. 

A  depression  on  plaintiff's  land  into  which  surface  water 
from  defendant's  land  flowed  in  time  of  heavy  rains  was  not 
necessarily  a  natural  watercourse  into  which  defendant  might 
lawfully  drain  the  surface  waters  from  his  land.  Evans  v. 
Diehl    728 

2. A  depression  into  which  surface  and  standing  waters 

may  be  drained  is  not  necessarily  a  natural  watercourse 
merely  because  flood  waters  from  a  neighboring  river  find 
their  way  into  that  depression  when  the  river  is  in  flood.    Id.,  728 

3.  Surface  Water  —  Drainage  —  Injuring  Neighbor's  Land — In- 
junction. Findings  of  fact  on  which  a  judgment  enjoining 
the  maintenance  of  a  drain  and  ditch  was  based,  examined,  and 
no  substantial  conflict  discerned  therein.    Id. 728 

WHITE  SLAVE  LAW— See  Criminal  Law,  21,  30-36. 

WILLS: 

1.  Construction  of  Will — Evidence — Statements  of  Testatrix.    It 

is  not  error  to  exclude  evidence  of  statements  made  by  the 
testatrix  to  the  scrivener  that  she  wanted  each  of  the  de- 
visees to  share  equally  with  the  others.    Neil  v.  Stuart 242 

2.  Construction  of  Will — Free  from  Ambiguity.  The  will  not 
being  ambiguous  the  trial  court  correctly  refused  evidence  ex- 
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WILLS — Continued: 

planatory  of  the  devisor's  intentions,  and  properly  struck  from 
the  answer  allegations  of  what  such  intentions  were.  Postle- 
thwaite  v,  Edson 104 

3.  Construction  of  Will — Interest  of  Devisees.  A  clause  in  a  will 
providing  that  "the  property  is  to  be  sold  and  divided  among 
my  brothers  and  sisters'  children  and  David  R.  Neil  and  An- 
drew Neil,  also  Lulu  Keith  equally"  is  construed  to  mean  that 
the  three  persons  last  named  take  equally  with  each  of  the 
nephews  and  nieces  per  capita.    Neil  v.  Stuart 242 

4.  Construction  of  Will — Life  Estate  —  Remainders  —  Judgment 
Liens — Homestead.  Under  a  joint  will  executed  by  husband 
and  wife,  the  wife,  as  survivor,  took  a  life  estate  with  power  of 
disposition,  and  upon  her  failure  to  make  disposition  during 
life  the  children  took  the  remainder  subject  to  a  judgment  lien 
against  the  husband.    Postlethwaite  v,  Edson 104 

5.  The  homestead  character  of  real  estate  depends  upon 

family  occupancy — not  on  the  source  of  title.    Id 104 

6.  Judgment  against  Testator — Lien  on  Testator's  Interest  in 
Land.  In  an  action  by  a  judgment  creditor  against  the 
estate  of  the  judgment  debtor  only  the  actual  interest  of  the 
judgment  debtor  in  property  can  be  appropriated.    Id 104 

7.  Oral  Promise  to  Leave  Property  to  Heir — Law  of  Wills  Does 
Not  Apply.  A  contract  by  which  the  obligor  undertakes  to 
make  provision  at  his  death  for  the  obligee,  although  no  pres- 
ent title  to  any  property  passes,  is  not  required  in  order  to  be 
valid  to  be  executed  in  accordance  with  the  statute  relating  to 
wills.    StaJil  V.  Stevenson 844 

8.  Proceedings  in  Aid  of  Execution— Will— "Spendthrift  Trust." 
To  create  a  spendthrift  trust  a  will  need  not  expressly  declare 
that  the  interest  of  the  cestui  que  trust  shall  be  beyond  the 
reach  of  his  creditors.  It  is  sufficient  if  the  intention  can  be 
clearly  ascertained  from  the  whole  will.    Everitt  v.  HasHns,  546 

9.  Will — Construction  —  Life  Estate  —  Estates  in  Remainder — 
Vested  Title.  Where  a  testator  bequeaths  a  life  estate  to 
his  widow,  and  the  remainder  undivided  to  his  sons,  the  sons 
acquire  ^  vested  remainder  in  the  property,  and  they  may  sell 
and  dispose  of  their  undivided  interests.  Stevenson  v.  Steven- 
son       80 

10.  After  a  testator  had  thus  disposed  of  his  property  by 

will  a  subsequent  provision  in  the  will  did  not  fairly  imply  that 
the  sons  might  not  absolutely  dispose  of  the  undivided  inter- 
ests vested  in  them  by  their  father's  will.    Id \ 80 

11.  Will  —  Devise  of  Homestead  —  Rights  of  General  Creditors. 
"Creditors,"  as  the  expression  is  used  in  section  11752  of  the 
General  Statutes  of  1915  concerning  wills  means  and  includes 
general  creditors.    Postlethwaite  v,  Edson 619 

12.  Where  a  judgment  debtor  by  will  devised  his  home- 
stead to  a  devisee  who  never  occupied  the  land,  such  devisee 
took  the  land  subject  to  the  rights  of  the  judgment  creditors  of 

the  testator.    Id 619 

13.  Will — No  Conveyance  or  Alienation  of  Real  Estate.  Rule  fol- 
lowed that  a  will  is  not  a  conveyance  or  an  alienation  of  the 
real  estate  described  therein.    Id 619 

14.  Will  —  Perpetuities  —  Void  Provisions  —  Descent  of  Estate. 
Where  a  will  fails  because  it  offends  the  rule  against  per- 
petuities the  property  thus  ineffectually  disposed  of  vests  at 
once  in  the  heirs  at  law  of  the  deceased.    Lasnier  v,  Martin. .   551 
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15.  Will — Rule  against  Perpetuities.  The  rule  against  perpetu- 
ities is  that  no  future  interest  in  property  can  lawfully  be 
created  which  does  not  necessarily  vest  within  twenty-one 
years  after  some  life  or  lives  presently  in  being.    Id 551 

16.  Provisions  of  a  will  which  direct  that  no  disposition  of 

certain  property  shall  be  made  "within  twenty-one  years  after 
the  death  of  my  beloved  wife"  are  void  under  the  rule  against 
perpetuities.    Id 551 

17.  Written  Instrument  —  Testamentary  in  Character.  An  in- 
strument which  described  itself  as  a  "will  testament"  which 
contained  no  word  appropriate  to  a  present  grant  of  land 
therein  described  is  held  to  be  wholly  testamentary  in  charac- 
ter, although  acknowledged  and  recorded  and  not  witnessed. 
Cohurn  v.  Simpson *. 234 

18.  Written  Instrument — ^Testamentary  in  Character — Pleadings 
— ^Title — Gifts.  In  addition  to  claims  of  title  by  a  written 
conveyance  the  answer  also  presented  the  issue  of  the  passing 
of  title  by  an  oral  gift,  followed  by  possession  and  lasting  and 
valuable  improvements.    Id 234 

WORDS  AND  PHRASES: 

"Adverse  Possession."    Finn  v,  Alexander 607 

"Agreement  Not  to  Be  Performed  Within  a  Year."    Stahl  v. 

Stevenson 447 

"Alienation"  (will  not  an  alienation).  Postlethwaite  v.  Edson,  619 

**Appeal  Bond"  (not  bail  bond).    State  v.  Coletti 523 

"Bail  Bond."    State  v.  Coletti 523 

"Bill"  (legislative  enactment) .    State  v.  Knapp 701 

"Capital  Stock"  (taxation) .    Bank  v.  Geary  County 334 

"Colorable  Transaction"    (fraudulent  transfer).     Oahom  v, 

Osbom  890 

"Constructive  Adverse  Possession."    Canaday  v.  Miller 577 

"Contract  for  the  Sale  of  an  Incorporeal  Hereditament."  Rob- 
inson V,  Smalley  842 

"Conveyance"  (by  will).    Postlethwaite  v,  Edson 619 

"Creditors."    Postlethwaite  v,  Edson 619 

"Decision  of  Court"  (referee's  report).    Milling  Co.  v,  Schrei- 

her    172 

"Direct  Proceedings."    Leslie  v.  Manufacturing  Co 159 

"Discharge"  (in  bankruptcy).    Bank  v,  Hoffman 465 

"Disposed  or'  (real  property).    Postlethwaite  v.  Edson 619 

"Double  Taxation."    Bank  v,  Geary  County 334 

"Embezzlement."    Bank  v.  Colton 365 

"Estoppel"  (condemnation  proceedings).     LUlard  v,  Johnson 

County    822 

"Express  Trust."    Stahl  v,  Stevenson 844 

"Extra"  (building  contract) .    Contracting  Co,  v.  Railway  Co,  799 

"Family"  (homestead  rights) .    Koehler  v.  Gray 878 

"Fraud"  (joint  tort-feasors).    Rucker  v,  Allendorpf 771 

"Implied  Trust."    Stahl  v.  Stevenson 844 

"Indemnity  against  Liability."    City  of  Topeka  v,  Ritchie 384 

"Indemnity  against  Loss."    City  of  Topeka  v.  Ritchie 384 
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WORDS  AND  PHRASES— Continued: 

"Injury  by  Accident  Arising  out  of  Employment.^    Stuart  v. 

Kansas  City  307 

"Interstate  Commerce.**    Defenhaugh  v.  Railway  Co 669 

"Larceny."    Bank  v.  Cotton 365 

"May**  (venue  of  action).    Snelling  v.  Benefit  Association, . . .  227 

"Mob.**    Harvey  v.  City  of  Bonner  Springs 9 

"Mutual  Mistake.**    Ztispann  v.  Roy 188 

"Natural  Watercourse.**    Evans  v.  Diehl 728 

"Nuisance.**    Helme  v.  Oil  Co 164 

"Occupation**  (more  hazardous  occupation).    Evans  v,  Acd- 

dent  Association   556 

"Person  Primarily  Liable**  (on  note).  Bank  v.  Dickinson 564 

"Place**  (liquor  nuisance) .    Allison  v.  Hem 48 

"Private  Nuisance**  (horse  market).    Winhigler  v.  Clift 858 

"Proximate  Cause.**    Walmsley  v.  Telephone  Association 189 

"Recognizance.**    State  v.  Coletti , 523 

"Sale  of  Interest  in  Lands**   (statute  of  frauds).     Stahl  v. 

Stevenson    447 

"Surplus**  (taxation) .    Bank  v,  Geary  County 334 

"Title  in  Fee  Simple**  (taxation).    Bank  v.  Geary  County 334 

"Tort**  (condemnation  proceedings).    Calkins  v.  Railroad  Co.,  835 
"Trade**  (workmen's  compensation  act).    Redfem  v.  City  of 

Anthony    484 

"Transitory  Action.**    Zane  v,  Vawter 887 

"Undivided  Profits**  (taxation).    Bank  v.  Geary  County 334 

"Unlawful  Assemblage.**    Harvey  v.  City  of  Bonner  Springs,      9 

"Verdict**    MiUing  Co.  v.  Schreiber 172 

WORKMEN'S  COMPENSATION  ACT: 

1.  City--Constructing  Sewer-^In juries  to  Workman  Not  Within 
Terms  of  Compensation  Act.  While  constructing  a  sewer  a 
city  is  not  engaged  in  an  enterprise  involving  any  element  of 
gain  or  profit,  and  does  not  come  within  the  terms  or  operation 
of  the  workmen's  compensation  act.  Redfem  v.  City  of 
Anthony 484 

2.  Compensation  Act — ^Assignment  of  Judgment.  The  question 
whether  an  injured  workman  may  assign  a  judgment  under 
the  workmen's  compensation  act  to  a  trustee  for  the  benefit  of 
his  children  considered  but  not  determined.  Monson  v, 
Battelle    208 

3.  Compensation  Act  —  Injuries  from  Sportive  Acts  of  Coem- 
ployee — Liability  of  Employer.  If  an  employee  is  assaulted 
by  a  fellow  workman,  whether  in  anger  or  in  play,  the  em- 
ployee is  not  entitled  to  compensation  Uierefor  unless  in  a  case 
where  the  employer  knows  that  the  habits  of  the  guilty  servant 
are  such  that  it  is  unsafe  for  him  to  work  with  other  em- 
ployees.   Stuart  v.  Kansas  Citjf 307 

4.  Compensation  Act — Injuries — ^Judgment  Not  Excessive.  Under 
the  compensation  act  a  judgment  for  $1,690  for  accidental  in- 
juries to  a  workman's  eye  does  not  appear  excessive.    Id. 307 

5.  Compensation  Act — Injuries — Sportive  Acts  of  Coemployee — 
Recovery.  Where  an  employee  was  injured  by  having  mortar 
playfully  thrown  into  his  eye  by  a  coemployee  and  the  em- 
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WORKMEN'S  COMPENSATION  ACT— Continotd: 

ployer  inew  of  the  habit  of  the  coemployee  of  plajring  jokes 
or  pranks  on  other  workmen,  the  employer  was  liable  under 

the  compensation  act  for  the  injuries  so  inflicted.    Id 307 

0. Under  the  workmen's  compensation  act  a  workman 

who  is  injured  in  the  performance  of  his  labor  is  entitled  to 
compensation,  although  he  cannot  explain  how  the  accident 
occurred.    I<L  807 

7.  Compensation  Act — Injury  to  Minor — Presentatioii  el  Claim 
—Statute  of  Limitations.  The  action  of  a  minor  by  his  next 
friend  to  recover  under  the  workmen's  compensation  act  is  not 
barred  because  the  written  claim  for  compensation  was  not 
served  within  three  months  from  the  date  of  the  injury — ^no 
guardian  having  been  appointed.    Mintum  v,  Mcmufacturbtg 

Co 886 

8.  Compensation  Act — Judgment — Death  of  Employee — Revivor. 
A  lump  sum  judgment  in  favor  of  a  workman  under  the 
worlanen's  compensation  act,  although  the  statute  forbids  its 
assignment,  does  not  abate  by  his  death,  but  may  be  revived 

in  the  name  of  the  administrator.    Mansan  v.  Battelle 208 

9.  Compensation  Act  —  Judgment  —  Motion  for  New  Trial  — 
Properly  Denied.  In  an  action  under  the  compensation  act 
the  petition  of  defendant  for  a  new  trial  on  the  ground  of 
fraud  and  newly  discovered  evidence  did  not  state  facts  suffi- 
cient to  compel  the  granting  of  a  new  trial.  Lombard  v. 
Planing  Mill  Co n 780 

10.  Compensation  Act — "Notice  of  Trial" — Demand  tor  Jury — 
Statute  Construed.  Section  5930  of  the  General  Statutes  of 
1915  in  relation  to  "notice  of  trial"  and  time  to  ''demand  a 
jury  triid"  is  construed  to  mean  that  when  a  case  under  the 
compensation  act  is  cidled  for  trial  if  neither  party  demand 
a  jury  the  right  to  a  jury  trial  is  waived.  Vogler  v.  Bower- 
80ch    .^ 466 

11.  Compensation  Act — Pain  from  Injuries — Right  to  Compensa- 
tion Therefor.  Under  the  workmen's  compensation  act  com- 
pensation can  be  recovered  where  inability  to  labor  is  caused 
by  pain  resulting  from  an  injury  received  in  an  accident 
arising  out  of  and  in  the  course  of  the  employment.  Trow- 
bridge V.  Wilson  &  Co 621 

12.  Compensation  Act — Petition  for  New  Trial — ^Proceeding  on 
Appeal.  The  evidence  held  to  support  a  finding  that  the 
plaintiff  was  injured  on  the  premises  where  he  was  employed, 
by  having  to  wade  through  flood  water,  an  old  wound  on  his 
foot  being  thereby  infected,  requiring  amputation.     Monson 

V.  Battelle 208 

13. Such  an  injury  is  one  **by  accident,"  within  the  mean- 
ing of  the  phrase  as  used  in  the  statute.    Id. 208 

14. Such  an  injury  is  one  arising  out  of  and  in  the  course 

of  plaintiff's  employment,  within  the  meaning  of  the  statute. 

Id 208 

16.  Compensation  Act — Release — Mutual  Mistake.  The  paper  re- 
lied on  as  a  release  appears  to  have  been  signed  when  the 
parties  were  mutually  mistaken  as  to  the  extent  of  plain- 
tiff's injuries,  and  the  sum  therein  named  being  manifestly 
inadequate  such  instrument  is  not  binding.  Smith  v.  Kansas 
CUy    618 

67— Kan.— 1778 
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WORKMEN'S  COMPENSATION  ACT— Continubd: 

16.  Compensation  Act — Release  Set  Aside — Sufficiency  of  EtI- 
dence.  Under  the  compensation  act  an  action  to  set  aside  a 
release  or  other  discharge  of  liability  on  the  ground  of  fraud 
or  mental  incompetency  may  be  joined  with  an  action  for 
compensation.    Vogler  v.  Bowersoek 456 

17.  Compensation  Act— Settlement — Written  Release — ^Inadequate 
Compensation.  A  voluntary  settlement  and  release  of  a 
workman's  claim  against  his  employer  for  injuries  sustained 
in  the  service  of  the  latter,  in  the  absence  of  fraud  or  mistake, 

is  valid  and  binding.    Dotson  v.  MoTiufacturing  Co, 248 

18.  A  voluntary  release  and  satisfaction  of  an  injured 

workman's  claim  under  the  workmen's  compensation  act  cannot 
be  set  aside  merely  because  of  the  gross  inadequacy  of  the 
amount  paid  by  the  employer.    /cE. 248 

19.  Compensation  Act — ^Validity  of  Release — ^Trial  by  Jury.  In  an 
action  under  the  compensation  act  to  enforce  compensation^ 
where  the  validity  of  a  release  or  other  discharge  of  liability  is 
involved,  either  party  may  when  the  case  is  called  for  trial  de- 
mand a  trial  of  that  issue  by  a  jury.  Vogler  v.  Bowersock. . . .  456 

20.  Compensation — Judgment  Properly  Modified.  In  a  workman's 
compensation  case  the  court  ordered  that  if  the  defendants  de- 
faulted in  the  payment  of  $4  a  week  the  entire  amount  of  com- 
pensation allowed  should  become  due,  and  that  execution 
should  then  issue  therefor.    Held,  it  was  not  error.    Lombard 

V.  Planing  MUX  Co 780 

21.  Interstate  Commerce — Injuries  to  Workman — Compensation 
Act  Does  Not  Apply.  The  workmen's  compensation  act  does 
not  extend  to  the  case  of  a  workman  engaged  in  interstate  com- 
merce who  without  his  employer's  fault  is  injured  in  the  course 

of  his  employment    Matney  v,  RaUway  Co 298 
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